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Politics article) (President Trump opining that “[the columns] look[] so much better.  Before they 

had the steel painted gold, and the gold was very cheap. . . . We got rid of the gold columns, 

which was always terrible—they looked cheap and they looked fake.”); Hr’g Tr. at 28:17–19 

(Floca testifying that “[President Trump and I] haven’t specifically talked about the weeping 

willows or the replacement.  I think that a weeping cherry tree would be perfect.”).   

When pressed on the alterations, Mr. Floca posited that the “historical significance [of the 

columns] is not the[ir] color,” but instead their “low overhang” and “slender nature,” Hr’g Tr. at 

33:13–15, and “going from a weeping willow to a weeping cherry” would not qualify as a 

“material change to the exterior,” id. 29:2–3.  Scores of architects and historians who have 

attested to the historical significance of these and other unique finishes would surely disagree.  

See generally Mot. for Prelim. Inj., Exs. 42, 44, 47, 48, 49, 54, 55, 58, 60 (sworn declarations 

from members of Plaintiff associations).   

One therefore wonders what other design and architectural changes will be explained 

away as immaterial during the forthcoming renovation.  These impromptu changes to historic 

features of the Center underscore the importance of the Section 106 consultation process, which, 

although “limited” in “reach,” is “aimed” at “discouraging” federal officials from entirely 

“ignoring preservation values” in their construction projects.  Lee, 877 F.2d at 1056.  The 

possibility of under-informed but irreversible alterations to historic property also highlights why 

preservation review should happen “before” the responsible officials “undertak[e] a course of 

action.”  Solenex, LLC v. Haaland, 626 F. Supp. 3d 110, 115 (D.D.C. 2022) (emphasis added); 

see also City of Grapevine, Tex. v. DOT, 17 F.3d 1502, 1509 (D.C. Cir. 1994) (recognizing the 

“desir[e] for the § 106 process to occur as early as possible in a project’s planning stage”).   
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Nevertheless, the Court’s hands are tied.  This Kennedy Center renovation project 

occupies a sort of historic preservation no-man’s-land.  The Center is not a federal agency, which 

would bring it within the NHPA’s direct ambit.  And reading Section 106 and the SFAA 

together, not all construction work on the Kennedy Center site triggers preservation review.  The 

scope of the project that Mr. Floca has described under oath appears to fall outside that purview.   

The Court is not at liberty to stretch these admittedly convoluted statutes beyond their 

limits.  And even if viable alternative constructions of these statutes could bring the Center’s 

renovation within Section 106’s coverage, it remains difficult to conclude that the Center has 

“disregard[ed] a specific and unambiguous statutory directive” in sidestepping the historic 

preservation process on the project, at least in its currently understood scope.  FedEx, 39 F.4th at 

764 (cleaned up).13  As that is the standard the DC Preservation League must satisfy to succeed 

on its ultra vires claim, it has not carried its burden here.14   

 
13 To be sure, other Smithsonian projects of seemingly comparable magnitude have been 

submitted for NCPC and Section 106 review in the past.  See, e.g., Mot. for Prelim. Inj. at 30 
n.14 (citing renovations at the National Air and Space Museum and to the Smithsonian 
Institution Castle that were submitted to the NCPC).  Those filings strongly suggest that formally 
submitting renovation plans to the NCPC and ACHP would be the most responsible course of 
action here.  Yet the Court lacks sufficient information to conclude that those projects and the 
one challenged here are so similar as to justify an apples-to-apples comparison.  More 
fundamentally, although past government practice may sometimes aid in liquidating statutory 
meaning, see, e.g., Learning Res. v. Trump, 146 S. Ct. 628, 640 (2026), the Smithsonian’s prior 
voluntary submissions do not in and of themselves signal that Section 106 and the SFAA issue a 
“specific [statutory] command” bearing on a project of the present scope.  FedEx, 39 F.4th at 764 
(cleaned up). 

14 The League posits that the plaintiffs “are not limited to an ultra vires claim to enforce 
Defendants’ Section 106 obligations.”  Pls.’ Suppl. Br. at 5 n.5.  It argues that “because the 
SFAA makes the Smithsonian (and the Kennedy Center) an agency for purposes of Section 106, 
and Section 106 agencies are subject to the APA, Plaintiffs may assert violations of the NHPA 
through the APA’s framework.”  Id.  The Court is not persuaded by this transitive argument.  
The SFAA “deem[s]” the Smithsonian an “agency for purposes of compliance with regulations 
promulgated by the [ACHP] pursuant to section 106,” under certain circumstances.  But this 
careful formulation does not redefine “agency” for APA purposes, just because Section 106 
otherwise adopts the APA’s definition of “agency.”  The Court is loath to imply the availability 
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