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Before: BENNETT and SANCHEZ, Circuit Judges, and HOLCOMB, District
Judge.”

G.R.L. was violently attacked by a fellow student, N.A., while attending
school in the Clark County School District (“CCSD”). G.R.L. and her mother
(“Plaintiffs”) sued CCSD under § 1983 for a violation of the Due Process Clause of
the Fourteenth Amendment. They advanced a state-created danger theory, alleging
that CCSD knew that N.A. was violent and placed N.A. in a general education
classroom setting pursuant to a policy, custom, or practice of placing violent students
in such classrooms. The district court found that the alleged facts did not plausibly
support Plaintiffs’ state-created danger theory and granted CCSD’s motion to
dismiss Plaintiffs’ second amended complaint. We have jurisdiction under 28
U.S.C. § 1291, and we affirm.

We review de novo a district court’s order granting a motion to dismiss for
failure to state a claim. See Hartmann v. Cal. Dep’t of Corr. & Rehab., 707 F.3d
1114, 1121 (9th Cir. 2013). “To survive a motion to dismiss,” a plaintiff must
“plead[] factual content that allows the court to draw the reasonable inference that

the defendant is liable for the misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662,

678 (2009). “To succeed on a state-created danger claim, a plaintiff must establish

&k

The Honorable John W. Holcomb, United States District Judge for the
Central District of California, sitting by designation.
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that (1) a state actor’s affirmative actions created or exposed him to ‘an actual,
particularized danger [that he] would not otherwise have faced,” (2) that the injury
he suffered was foreseeable, and (3) that the state actor was deliberately indifferent
to the known danger.” Sinclair v. City of Seattle, 61 F.4th 674, 680 (9th Cir. 2023)
(alterations in original) (quoting Hernandez v. City of San Jose, 897 F.3d 1125,
1133-34 (9th Cir. 2018)). Moreover, to prevail on a municipal liability claim, a
plaintiff must show that the municipality “had a deliberate policy, custom, or
practice that was the ‘moving force’ behind the constitutional violation he suffered.”
Galen v. County of Los Angeles, 477 F.3d 652, 667 (9th Cir. 2007) (quoting Monell
v. Dep’t of Soc. Servs., 436 U.S. 658, 694-95 (1978)).

1. Plaintiffs’ allegations do not support a reasonable inference that the danger
of injury was foreseeable.! They have alleged one incident in which N.A. acted
violently, which consisted of N.A. “calling a student ‘fat b****” threatening to beat
another student up, throwing a lotion bottle at another student, and blocking a
student’s movement by blocking the door.” On one other occasion, “N.A. was

documented to have made a ‘threat to [a] student,”” but there is no allegation

' Plaintiffs argue the district court improperly reached the issue of
foreseeability sua sponte. But Plaintiffs raised the issue of foreseeability in their
Opposition to the Motion to Dismiss, and they put foreseeability at issue by relying
on the state-created danger theory, which has foreseeability as an element. See
Sinclair, 61 F.4th at 680. Accordingly, the district court properly reached
foreseeability.
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regarding the nature of this threat. Both incidents occurred more than two years
before N.A. attacked G.R.L. The other allegations related to N.A.’s behavioral
history concern her insubordination to teachers; they do not involve violence or
conflict with other students.?

Nor do Plaintiffs’ allegations about N.A.’s mental health history support a
reasonable inference that CCSD was aware that N.A. was violent. The complaint
alleges that N.A. received in-patient treatment for several weeks in March and April
2021 for a “mental long term condition.” It also alleges that she “was under a
doctor’s care that prevented her from attending school to start the 2021-2022 school
year” until January 31, 2022, the day before she attacked G.R.L. But Plaintiffs
alleged no facts suggesting that this mental health treatment was related to a history
of or tendency toward violence. And Plaintiffs allege no facts about the nature of
N.A.’s condition, nor of CCSD’s perception of the nature of her condition, other
than alleging that N.A.’s condition was “long term.” The facts that Plaintiffs alleged
are insufficient to have put CCSD on notice that placing N.A. in a general education

classroom would pose a risk of physical violence to other students.

> The complaint also alleged that “CCSD documented” that N.A. “had a
previous ‘Bullying-Battery Student with Injury.”” As Plaintiffs’ counsel recognized
at oral argument, that allegation may refer to the summary of N.A.’s history on her
expulsion report, which was filed after the attack on G.R.L., and which Plaintifts’
counsel conceded could be merely a reference to “the incident that brought us here.”

4 25-2699
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2. “A plaintiff seeking to establish municipal liability” under § 1983 “must
demonstrate . . . that the government ‘had a deliberate policy, custom, or practice
that was the “moving force” behind the constitutional violation he suffered.””
Gravalet-Blondin v. Shelton, 728 F.3d 1086, 1096 (9th Cir. 2013) (quoting Galen,
477 F.3d at 667). “To meet this requirement, the plaintiff must show both causation-
in-fact and proximate causation.” Id. Even assuming, as the district court did, that
CCSD had a policy of placing violent students in general education classrooms,
Plaintiffs did not plausibly allege that this policy was the but-for cause of the attack.
As discussed, the facts do not support a reasonable inference that CCSD considered
N.A. to be a violent student at the time that CCSD placed her in a general education
classroom. Thus, the alleged facts do not support a reasonable inference that CCSD
placed N.A. in a general education classroom pursuant to the alleged policy
regarding placement of violent students.

3. “[T]o make out a successful claim under the state created danger doctrine,
a plaintiff must allege facts sufficient to establish that the defendant acted ‘with
“deliberate indifference” to a “known or obvious danger.””” Sinclair, 61 F.4th at
680 (quoting Hernandez, 897 F.3d at 1133). That “stringent standard of fault”
requires that the defendant “recognize[] the unreasonable risk and actually intend| ]
to expose the plaintiff to such risks without regard to the consequences to the

plaintiff.” /Id. (alterations in original) (first quoting Hernandez, 897 F.3d at 1135;
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and then quoting Herrera v. L.A. Unified Sch. Dist., 18 F.4th 1156, 1158 (9th Cir.
2021)).

The alleged incidents of N.A.’s misbehavior are insufficient to allege
plausibly that CCSD had notice of the danger that N.A. posed to other students at
the time that CCSD placed her in a classroom with G.R.L. Thus, Plaintiffs have not
pleaded sufficient facts to allege plausibly that CCSD “recognize[d] the
unreasonable risk.” Id. (quoting Herrera, 18 F.4th at 1158). And plaintiffs have
pleaded no other facts that could support a plausible allegation that CCSD “actually
intend[ed] to expose the plaintiff[s] to such risks.” Id.

AFFIRMED.
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UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT
Information Regarding Judgment and Post-Judgment Proceedings

Judgment

e This Court has filed and entered the attached judgment in your case. Fed. R.
App. P. 36. Please note the filed date on the attached decision because all of
the dates described below run from that date, not from the date you receive
this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2)

e The mandate will issue 7 days after the expiration of the time for filing a
petition for rehearing or 7 days from the denial of a petition for rehearing,
unless the Court directs otherwise. To file a motion to stay the mandate, file
it electronically via the appellate electronic filing system or, if you are a pro
se litigant or an attorney with an exemption from the electronic filing
requirement, file one original motion on paper.

Petition for Panel Rehearing and Petition for Rehearing En Banc (Fed. R.
App. P. 40; 9th Cir. R. 40-1 to 40-4)

(1) Purpose
A. Panel Rehearing:
e A party should seek panel rehearing only if one or more of the following
grounds exist:
» A material point of fact or law was overlooked in the decision;
» A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
» An apparent conflict with another decision of the Court was not
addressed in the opinion.
e Do not file a petition for panel rehearing merely to reargue the case.

B. Rehearing En Banc
e A party should seek en banc rehearing only if one or more of the
following grounds exist:
» Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or
» The proceeding involves a question of exceptional importance; or

Post Judgment Form - Rev. 8/2025
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» The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2) Deadlines for Filing:

A petition for rehearing or rehearing en banc must be filed within 14 days
after entry of judgment. Fed. R. App. P. 40(d).

If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(d). The deadlines for seeking reconsideration of a non-
dispositive order are set forth in 9th Cir. R. 27-10(a)(2).

If the mandate has issued, the petition for rehearing should be accompanied
by a motion to recall the mandate.

See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the due
date).

An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of the
order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-4.

(3) Statement of Counsel

A petition should contain an introduction stating that, in counsel’s judgment,
one or more of the situations described in the “purpose” section above exist.
The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))

The petition shall not exceed 15 pages unless it complies with the alternative
length limitations of 4,200 words or 390 lines of text.

The petition must be accompanied by a copy of the panel’s decision being
challenged.

An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 8/2025
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e The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

e Attorneys must file the petition electronically via the appellate electronic
filing system. No paper copies are required unless the Court orders
otherwise. If you are a pro se litigant or an attorney exempted from using the
appellate ECF system, file one original petition on paper. No additional
paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
e The Bill of Costs must be filed within 14 days after entry of judgment.
e See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
e Ninth Circuit Rule 39-1 describes the content and due dates for attorneys
fees applications.

e All relevant forms are available on our website at www.ca9.uscourts.gov
under Forms or by telephoning (415) 355-8000.

Petition for a Writ of Certiorari
e The petition must be filed with the Supreme Court, not this Court. Please
refer to the Rules of the United States Supreme Court at
WWWw.supremecourt.gov.

Counsel Listing in Published Opinions
e Please check counsel listing on the attached decision.
e If there are any errors in a published opinion, please send a letter in writing
within 10 days to:
» Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan,
MN 55123 (Attn: Maria Evangelista, maria.b.evangelista@tr.com);
» and clectronically file a copy of the letter via the appellate
electronic filing system by using the Correspondence filing
category, or if you are an attorney exempted from electronic filing,
mail the Court one copy of the letter.

Post Judgment Form - Rev. 8/2025
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs

Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

9th Cir. Case Number(s)

Case Name

Name of party/parties requesting costs to be taxed:

I swear under penalty of perjury that the copies for which costs are requested
were actually and necessarily produced, and that the requested costs were
actually expended.

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)
REQUESTED
SORIMEL G LT (each column must be completed)
No. of | Pagesper | Cost per TOTAL
DOCUMENTS / FEE PAID Copics Copy Page COST
Excerpts of Record* $ $

Principal Brief(s) (Opening Brief;
Answering Brief; I, 2" | and/or 3" Brief $ $
on Cross-Appeal; Intervenor Brief)

Reply Brief / Cross-Appeal Reply Brief $ $

Supplemental Brief(s) $ $

Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee /
Appeal from Bankruptcy Appellate Panel Docket Fee/Appeal from District | §
Court filing portion of fee ($5)

TOTAL: |$

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:

No. of Copies: 4, Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10);

TOTAL: 4x 500x 3.10 = $200.

Form 10 Feedback or questions about this form? Email us at forms@ca9.uscourts.gov Rev. 12/01/2025
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