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BRIEF ON THE MERITS OF PETITIONER ON REVIEW 
CITY OF PORTLAND 

___________________________________  

STATEMENT OF THE CASE 

Nature of the Action & Relief Sought 

 This case is on review from a decision of the Oregon Court of 

Appeals that affirmed in part a circuit-court judgment granting 

declaratory relief to plaintiff Protester #1 (“plaintiff”). ACLU of 

Oregon, Inc. v. City of Portland, 338 Or App 750, 567 P3d 1067 

(2025). Plaintiff sued the city of Portland (“the City”) asking, inter 

alia, for a declaration that ORS 181A.250 —which bars law-

enforcement agencies from collecting or maintaining “information 

about the political, religious or social views, associations or 

activities” of persons for a purpose unrelated to a criminal 

investigation—bars the Portland Police Bureau (“PPB”) from 

watching or transmitting a livestream of a public demonstration. On 

cross-motions for summary judgment, the trial court sided with 

plaintiff on that request and issued an order and general judgment 
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containing declarations to that effect. The City appealed, and the 

Court of Appeals affirmed that portion of the trial court’s judgment.1 

Nature of the Judgment of the Circuit Court 

 The trial court’s general judgment declares in pertinent part 

that, “[a]lthough brief and incidental, the ‘caching’ of data” that 

occurs as a normal part of livestreaming means that “at least 

portions” of the livestreams in this case “violated ORS 181A.250,” 

regardless of whether the livestreams were “streamed to the public” 

or watched by “the PPB incident command center.” (ER-245). 

Nature of the Judgment of the Court of Appeals 

 A three-judge panel of the Court of Appeals affirmed the trial 

court’s declaration that livestreaming contravenes ORS 181A.250. 

The court reasoned that, “[w]hile a livestream that is not retained 

does not permanently digitize or archive [prohibited] information, 

 
1 The underlying case also involved a similar request for declaratory 
relief by plaintiff ACLU, but the Court of Appeals affirmed the trial 
court’s conclusion that the ACLU lacked standing for that claim. 
ACLU of Oregon, 338 Or App at 767–72. The ACLU also brought a 
separate contract claim against the City, which the Court of Appeals 
rejected on the merits. Id. at 764–67. Those rulings are not on review 
before this court, and the City accordingly focuses on plaintiff 
Protester #1’s request for declaratory relief under ORS 181A.250—
the only live issue remaining in this case. 
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the livestream involves a collection of video and audio data that is 

‘cached’ on a device” for a few instants, thereby violating ORS 

181A.250. ACLU of Oregon, 338 Or App at 763. The Court of Appeals 

held that it is irrelevant “that ‘caching’ is temporary storage” or that 

the City “did not retain recordings” of any footage. Id. at 763–64. 

Legal Question Presented 

         Under ORS 181A.250, a law-enforcement agency cannot “collect 

or maintain information about the political, religious or social views, 

associations or activities” of persons for a purpose unrelated to a 

criminal investigation. Is the incidental and momentary “caching” of 

digital inputs that occurs as a normal part of operating any 

computerized device, without more, a prohibited collection of 

information about persons’ First Amendment conduct for an 

improper purpose under that statute? 

Proposed Rule of Law 

 To unlawfully “collect” information about persons’ First 

Amendment conduct under ORS 181A.250 means to selectively 

gather and consolidate such intelligence for a purpose unrelated to a 

criminal investigation. It does not include the incidental and 
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momentary “caching” of digital inputs that occurs as a normal part of 

operating any computerized device, absent selective gathering and 

consolidation into police files or databases of prohibited intelligence, 

for an unauthorized purpose, from that passing stream of raw inputs. 

Summary of Argument 

 On approximately ten occasions in 2020, the Portland Police 

Bureau used live audiovisual transmissions through the Internet—a 

process known as “livestreaming”—to maintain “situational 

awareness” over large and tumultuous public protests then occurring 

in the City. Those transmissions were watched live in the PPB 

Incident Command Post, and it is undisputed that PPB did not keep 

or review any recordings of those live transmissions after the fact, or 

use those live transmissions to create any files or logs about any 

participants in the protests. Rather, the transmissions were used to 

provide PPB’s Incident Command with a real-time view of the 

dynamic situation on the ground. In addition, those same live 

transmissions were made viewable by the public in real time through 

a link on PPB’s Twitter (now “X”) page for transparency purposes 
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and to give the public a fuller picture of the situation and PPB’s 

responses to it. 

 Plaintiff brought the underlying suit against the City, claiming 

in pertinent part that those live transmissions constituted an 

improper collection by a law-enforcement agency of information 

about the “political, religious or social views, associations or 

activities” of persons in violation of ORS 181A.250. Both the trial 

court and the Court of Appeals agreed, concluding that the 

livestreams contravened that statute regardless of which platform 

was used for the livestreams and of whether they were viewed by 

PPB Incident Command or by the public. Both courts based that 

conclusion on the technical fact that, owing to how livestreaming 

technology works, some digital inputs necessarily were “cached”—

however briefly and incidentally—on a computerized device within 

PPB’s control during the livestreams. This court should correct the 

lower courts’ overly broad construction of ORS 181A.250, which goes 

beyond text, context, and legislative history, and would effectively 

outlaw most computer use by law-enforcement agencies. 
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As explained below, the text, context, and legislative history of 

ORS 181A.250 establish that is was intended to bar law-enforcement 

agencies from selectively gathering and bringing into their files or 

databases information about the First Amendment conduct of 

persons for an unauthorized purpose. That prohibition has no 

application to the mere real-time watching of public events taking 

place in public spaces, without more. Here, there is no dispute that 

PPB did not keep or review any recordings of the live transmissions 

after the fact, use those live transmissions to create any files or logs 

about any participants in the protests, or otherwise use those live 

transmissions to harvest and compile any information about the 

First Amendment conduct of any person who might have been seen 

in those live transmissions. PPB therefore did not engage in any of 

the conduct that ORS 181A.250 prohibits. 

That livestreaming technology involves some transient and 

incidental “caching” of digital inputs inside the cache memory of the 

devices of anyone who conducts—or just watches—a livestream does 

not compel a different conclusion. As explained below, “caching” in 

this context means the temporary storage of instructions or data in 
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inside a computerized device to enable smooth transmission and 

viewing. That automatic process goes on throughout a livestream, 

with small bundles of digital inputs being successively saved and 

overwritten in almost real time. Such “caching” is internal and 

momentary, lasting only seconds or fractions of seconds inside the 

device before one small bundle of digital inputs is erased by the next 

incoming bundle.  

That internal process alone—absent any selective gathering 

and consolidation into police files or databases of any prohibited 

intelligence from that passing stream of raw inputs—does not 

constitute the “collecting” by a law-enforcement agency of 

information about any person’s First Amendment conduct, let alone 

for an improper purpose. To hold otherwise would stretch the plain 

meaning of ORS 181A.250 beyond reason or plausibility, would 

conflict with or nullify law governing police body-worn cameras 

(which, in effect, are livestreaming cameras worn on the person), and 

would effectively render illegal most use of electronic or 

computerized devices by law enforcement. 
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This court should use this case of first impression to clarify the 

scope of the ORS 181A.250 prohibition on law-enforcement agencies 

“collecting” information about the “political, religious or social views, 

associations or activities” of persons for a purpose unrelated to a 

criminal investigation. And it should hold that ORS 181A.250 does 

not ban the incidental and momentary “caching” of digital inputs 

that occurs as a normal part of operating any computerized device, 

absent selective gathering and consolidation into police files or 

databases of prohibited intelligence from that passing stream of raw 

inputs by the law-enforcement agency for an improper purpose. For 

those reasons, as explained below, this court should reverse in part 

the judgment of the Court of Appeals. 

Statement of Facts2 

For many months beginning in May 2020, tens of thousands of 

people participated in large protests in Portland in reaction to the 

murder of George Floyd by police in Minneapolis, Minnesota. (ER-84-

85). While many demonstrated peacefully, groups of protesters also 

 
2 Unless otherwise stated, this statement of fact is based on the 
parties’ Joint Statement of Stipulated Facts, which are included in 
the Excerpt of Record to the present brief. 
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“lit fires, broke windows, defaced buildings,” and otherwise engaged 

in criminal activities. (ER-85). This included breaking into and 

setting fires inside the Justice Center, throwing aerial mortars and 

pyrotechnics at the Multnomah County Courthouse, breaking the 

windows of public and private buildings, and “throwing dangerous 

projectiles including explosives” at police officers. (Id.). 

PPB personnel responding to those “complex situations” were 

given a difficult job: while trying to keep people safe and address 

crimes occurring in large crowds, officers had “rocks, glass bottles, 

fireworks, bricks, paint, frozen water bottles, mortar rounds,” and 

other objects thrown at them. (Id.). Moreover, that chaotic situation 

could make it “difficult for officers on the ground to report via 

traditional radio” to the PPB Incident Command Post—which in turn 

could lead to “delays in relaying information” and “impact decision 

making and resource deployment.” (ER-88). This impaired 

“situational awareness” also could affect the Incident Command 

Post’s ability to “release public safety information” quickly and 

“make decisions to deploy resources that increase safety for all.” (Id.). 
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“Situational awareness in the context of managing large 

protests” includes keeping track of numerous fast-changing factors: 

“the behavior of the crowd and individuals within the crowd, whether 

weapons are present, crowd size, the direction and movement of the 

crowd, * * * whether members of the crowd are attempting to start 

fires, launch projectiles, break windows,” or “vandalize buildings,” 

among others. (Id.). It also includes monitoring “the status of 

individual and/or groups of officers who may be under stress,” and 

“actions which might impair officers’ vision” of the larger situation in 

the ground. (Id.). 

The “common tool used by law enforcement nationally” to 

maintain situational awareness in these chaotic and dynamic 

situations is to transmit “[l]ive audio and video footage” to Incident 

Command. (ER-87–88). This “provides the incident commander with 

firsthand knowledge of what is happening on the ground,” thereby 

allowing for faster release of “public safety information” and for 

better use and deployment of personnel and resources. (ER-88). 

Doing so is safer for all involved—both police and members of the 
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public—and ultimately “help[s] reduce the need for force or other 

physical intervention by PPB.” (ER-88–89).  

Using live footage “to provide situational awareness” to 

Incident Command (“IC”) during large public protests is consistent 

with official PPB policies. These provide that any such transmission 

must be live only and “will not be recorded unless and until a 

member has reasonable suspicion that a crime is being committed”: 

Demonstrations may be broadcast to Bureau facilities by 
live video feed to provide situational awareness to the IC. 
In accordance with ORS § 181A.250, the broadcast will 
not be recorded unless and until a member has reasonable 
suspicion that a crime is being committed, at which time 
the member will communicate this information up the 
chain of command to the IC, who will make the decision 
whether to authorize recording to commence. * * * [T]he 
IC will not authorize recording for the purposes of 
monitoring individuals or groups based solely on political 
associations or religious or social views. 

 
(ER-87–88) (quoting PPB Directive 0635.10 § 4.3). 

Separately from the “situational awareness” concerns noted 

above, PPB in 2020 was also looking for “new ways to provide the 

public with transparent, real-time information about PPB’s handling 

of the demonstrations.” (ER-86). After considering several options, 

PPB concluded that allowing the public to view the same live footage 
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as Incident Command “would provide more reliable and complete 

information from the public” by allowing them “to see what was 

occurring in real time from the perspective of the officers on the 

ground” in an unedited form. (ER-86–87). PPB believed that making 

that live feed visible to the public would further “a legitimate 

government interest in improving transparency of PPB’s handling of 

the demonstrations.” (ER-87). 

 PPB eventually decided to use “livestreaming” technology to 

transmit live audiovisual footage of the 2020 protests and PPB’s 

responses thereto to Incident Command for situational awareness, 

while also making the same live transmission visible to the public for 

transparency. (ER-87). As stipulated by the parties, “livestreaming” 

is the “act of transmitting live video and audio data over the internet 

in real time or nearly real time, with as low a latency as technology 

allows.” (ER-14) (emphasis added). In essence, a “livestream” is a 

modern version of a live television feed—the only difference being 

that the live transmission is carried over the Internet rather than 

the airwaves. 
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PPB conducted such live transmissions on approximately ten 

occasions in 2020. (See ER-17–25). The dates, times, and context of 

each are set out in detail in the parties’ Joint Statement of 

Stipulated Facts attached at ER 13–114, but followed the following 

general timeline: 

• June 6, 2020  Beginning at 10:06 p.m., Justice 
Center 

 
• June 7, 2020  Beginning at 10:05 p.m., Justice 

Center 
 

• June 9, 2020  Beginning at 10:38 p.m., Justice 
Center 

 
• June 10, 2020  Beginning at 11:03 p.m., Justice 

Center 
 

• July 4, 2020  Beginning at 11:12 p.m., downtown 
Portland 

 
• July 13, 2020  Beginning at 10:17 p.m., north 

Portland 
 

• July 16, 202  Beginning at 8:25 a.m., downtown 
Portland near Chapman and Lownsdale squares; 
and again beginning at 10:04 p.m., Justice Center 

 
• July 18, 2020  Beginning at 01:25 a.m., Justice 

Center; and again beginning at 10:51 p.m., north 
Portland 

 
• July 26, 2020  Beginning at 01:33 a.m., downtown 

Portland 
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• July 30, 2020  Beginning 05:22 a.m., downtown 

Portland near Chapman and Lownsdale squares. 
 
(ER-17–25). Those transmissions were watched in real time by 

personnel in PPB’s Incident Command Post “for increased situational 

awareness,” consistently with PPB rules. (ER-87). They were also 

made accessible to the public via a link on PPB’s official Twitter 

page. (ER-87). 

Those livestreams “were unedited and provided a live, real-

time, audio and visual account of events which were occurring in the 

public space.” (ER-87). They accordingly showed a wide array of 

behaviors occurring in public—from lawful protest activities to 

“criminal activity occurring in the public place and law enforcement’s 

response to that activity[.]” (ER-17–24, 87). They similarly showed 

the actions of law enforcement, including the issuance of dispersal 

orders, warnings about criminal conduct, declarations of unlawful 

assemblies and subsequent orders to disperse, and PPB’s crowd-

control responses. (Id.). Because these were public protests, the 

parties agreed and stipulated that, “by streaming the protests and 

law enforcement response” thereto, the livestreams necessarily 
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showed “activity that concerned the political and social views, 

associations, and activities of the individuals” seen in those live 

transmissions. (ER-17-25). 

PPB used two platforms to transmit those livestreams. At first, 

PPB transmitted live over YouTube—this was done on only the first 

four occasions, during the late-night and early-morning hours of 

June 6, 7, 9, and 10, 2020. (ER-17–20). An unavoidable feature of 

YouTube, however, is that it automatically records audio and video 

data during the course of any livestream. (Id.). YouTube does not 

“allow a user to turn off its automatic storage feature.” (ER-20). As a 

result, “[a]fter [each] livestream ended, as soon as practicable, [PPB 

personnel] manually deleted the livestream data stored on YouTube.” 

(ER-17–20). In this case, the parties agreed and stipulated that “PPB 

did not at any point access any livestream data stored by YouTube” 

before deleting it. (Id.). The parties further agreed that “PPB did not 

record, copy, review, maintain, or otherwise save any of the YouTube 

livestreams, and it did not create any logs or files about participants 

in the activities depicted in the livestreams.” ACLU of Oregon, 338 

Or App at 754; (ER-17–19). 
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Nevertheless, to avoid the issue above, after June 10, 2020, 

PPB decided to stop transmitting live over YouTube in favor of doing 

so over a livestream-focused platform hosted by Wowza Media 

Systems, LLC (“Wowza”). (ER-20, 89). Unlike YouTube, Wowza 

allows users to select, before beginning a livestream, whether to 

“record the livestream such that the user can watch it again 

following its conclusion.” (ER-20). Transmitting over Wowza 

eliminated the need for PPB personnel to manually delete any 

recording of livestreams on the streaming platform’s servers after a 

live transmission, since no such recording was made. (See id.). PPB 

used the Wowza platform for all livestreams conducted after June 10, 

2020, for a total of eight such livestreams. (ER-20–23). In this case, 

the parties agreed and stipulated that PPB always selected the “no 

recording” option when using Wowza. (Id.). The parties further 

agreed that “PPB did not record, copy, review, maintain, or otherwise 

save the Wowza livestreams, and it did not create any logs or files 

about participants in the activities depicted in the livestreams.” 

ACLU of Oregon, 338 Or App at 754–55; (ER-19–23).  

Regardless of the platform used, “PPB did not use the 



17 
 

 

livestreams” to harvest “any information regarding the political, 

religious or social views, associations or activities of any individual 

protesters, groups, their associations, organizations, corporations, 

businesses, partnerships, or any other affiliations.” (ER-89). Indeed, 

as the Court of Appeals noted, “[b]ecause no copies of the livestreams 

were made or retained, neither the trial court nor this court had the 

ability to review them.” ACLU of Oregon, 338 Or App at 755. 

In response to the livestreams, plaintiff Protester #1—whom 

the parties stipulated had appeared in at least one of the live feeds—

filed a complaint alleging in pertinent part that, by conducting 

livestreams that showed “protesters demonstrating in public places,” 

PPB had violated ORS 181A.250. (ER-5–6). That statute provides 

that a “law enforcement agency” cannot “collect or maintain 

information about the political, religious or social views, associations 

or activities” of persons for a purpose unrelated to a criminal 

investigation: 

No law enforcement agency, as defined in ORS 181A.010, 
may collect or maintain information about the political, 
religious or social views, associations or activities of any 
individual, group, association, organization, corporation, 
business or partnership unless such information directly 
relates to an investigation of criminal activities, and there 
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are reasonable grounds to suspect the subject of the 
information is or may be involved in criminal conduct. 

 
ORS 181A.250. Plaintiff alleged that the livestreams in this case 

violated that statute and asked for a declaratory judgment to that 

effect. (ER-5–6). 

The case was submitted to the trial court on cross-motions for 

summary judgment based on the parties’ stipulations. ACLU of 

Oregon, 338 Or App at 757. The trial court eventually concluded that 

the City had violated ORS 181A.250 because, “very briefly, and very 

incidentally,” digital data necessarily was “cached” on a 

computerized device under PPB’s control at some point during the 

livestreams: 3 

Although brief and incidental, the ‘caching’ of data caused 
by the PPB-initiated livestreams identified in the [Joint 

 
3 As stipulated below, “caching” means the “temporary storage” of 
“instructions or data” in a “cache memory” as part of data processing 
inside a computerized device. (ER-14 n 1). In the context of 
livestreaming, this enables a viewer to see a smooth video with 
“minimal latency.” (ER-42–43). That automatic process goes on 
throughout a livestream, with small bundles of digital inputs being 
successively saved and overwritten inside the computerized device in 
almost real time. (See ER 14–16, 43–45) (describing “caching”). 
Watching a livestream “requires the user’s device to store the video 
and audio data comprising the livestream at least temporarily” in 
this manner. (ER-16). Such “caching” of digital inputs is momentary, 
its purpose being to ensure live transmission “with as low a latency 
as technology allows.” (ER 14). 
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Statement of Stipulated Facts], both when streamed to 
the public as well as when streamed to the PPB incident 
command center, amounted to a collection, but not 
maintenance, of information, about the political, religious 
or social views, associations or activities of individuals, 
groups, associations, organizations, corporations, 
businesses or partnerships prohibited by ORS 181A.250. 

 
(ER-239, 245). This was so, the trial court held, regardless of whether 

YouTube or Wowza was used as a platform, and regardless of 

whether the live feed was “streamed to the public” or just watched by 

“the PPB incident command center” for situational awareness. (Id.). 

The trial court did, however, “stay[] any effect of this ruling” on 

internal livestreaming to PPB Incident Command only “pending 

resolution of an appeal[.]” (ER-240). 

 The City appealed, and the Court of Appeals affirmed. Like the 

trial court, the Court of Appeals based its holding on the technical 

fact that transmitting or watching a livestream necessarily involves 

some brief and incidental “caching” of digital inputs inside a 

computerized device: 

Here, we conclude that a livestream by law 
enforcement of a lawful protest collects information 
about protesters’ political views and activities and 
therefore, constitutes conduct prohibited by ORS 
181A.250. While a livestream that is not retained does 
not permanently digitize or archive that information, 
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the livestream involves a collection of video and audio 
data that is “cached” on a device within the PPB’s 
control.  

 
ACLU of Oregon, 338 Or App at 763. The court held that it is 

irrelevant that such “caching” is transitory or occurs only inside the 

device for mere “seconds or fractions of seconds”: 

That the parties stipulated that “caching” is temporary 
storage, and that the PPB did not retain recordings of 
the stream does not compel the opposite conclusion. * * 
* 
 
[W]e reject the City’s argument that, “[a]t most, what 
was being ‘collected’ was disembodied bits of digital 
data inside an electronic device, for seconds or fractions 
of seconds, without the broadcaster having any control 
or access to them before they were erased by the next 
incoming bit of digital data.” * * * [W]e see no practical 
distinction between the data inside the electronic device 
and the livestream itself. 

Id. at 763–64 (emphasis added).  

The Court of Appeals also seemed to suggest that a material 

problem with the livestreams in this case was their having been 

viewable by to “any member of the public” as opposed to just “PPB 

Incident Command.” See id. at 763–64 (stating that transmitting 

“directly to the public” implicates “the same type of harm the 

legislature sought to avoid by enacting ORS 181A.250”). 

Nevertheless, it is unclear whether that transparency was part of the 
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court’s holding—that is, it is unclear whether the Court of Appeals 

would have reached the opposite conclusion if the livestreams had 

not been viewable by “any member of the public,” but only by PPB’s 

Incident Command. Id. at 764. The City petitioned for review, which 

this court granted. 

ARGUMENT 

Watching live footage of a public event occurring in a public 
place, without more, does not “collect” protected 
“information” about the First Amendment conduct of anyone 
seen in that live footage within the meaning of ORS 181A.250. 
  

The facts of this case are undisputed and were largely 

stipulated to by the parties. (See ER 13–114) (Joint Statement of 

Stipulated Facts). In particular, it is undisputed that the live feeds 

all involved public protests taking place in public streets and squares 

in Portland. (See ER-17–25) (stipulated times and places of 

livestreams). It is also undisputed that PPB’s Incident Command 

only watched those live audiovisual feeds in real time for “situational 

awareness”—the parties agree that “PPB did not record, copy, 

review, maintain, or otherwise save any of the YouTube livestreams” 

or “Wowza livestreams, and it did not create any logs or files about 
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participants in the activities depicted in the livestreams.” ACLU of 

Oregon, 338 Or App at 754–55 (noting that fact).  

The question for this court, therefore, is whether the transitory 

internal workings of a computerized device—namely, the automated 

successive “caching” and overwriting of brief bundles of digital 

impulses during the course of a live transmission, over which a user 

has no meaningful control—constitute an unlawful “collection” by a 

law-enforcement agency of information about persons’ First 

Amendment conduct for an improper purpose under ORS 181A.250. 

The answer to that question, a pure matter of statutory construction, 

is “no.” The Court of Appeals mistakenly concluded otherwise in a 

holding that lacks a discernable limiting principle and has grave 

statewide implications for law enforcement. This court should take 

this opportunity to clarify the meaning and application of ORS 

181A.250, and hold that “caching” alone does not contravene that 

statute. 
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I. The legislature enacted ORS 181A.250 to bar law-
enforcement agencies from selectively gathering and 
bringing into their files intelligence about the First 
Amendment conduct of persons for an unauthorized 
purpose. 

This court interprets statutes by following the approach laid 

out in PGE v. Bureau of Labor & Indus., 317 Or 606, 859 P2d 1143 

(1993) (superseded in part by statute), and State v. Gaines, 346 Or 

160, 206 P3d 1042 (2009). The “paramount goal” of that approach is 

“discerning the legislature’s intent.” Gaines, 346 Or 160 at 171. 

Because “there is no more persuasive evidence of the intent of the 

legislature than the words by which [it] undertook to give expression 

to its wishes,” the analysis looks primarily to statutory text and 

context. Id. (internal quotation marks and citations omitted). This 

court also may consider legislative history “where that legislative 

history appears useful to the court’s analysis.” Id. at 172. While 

legislative history cannot be used to “rewrite” a statute, it may be 

used either “to identify or resolve ambiguity in legislation.” Halperin 

v. Pitts, 352 Or 482, 495, 287 P3d 1069 (2012) (citing U.S. West 

Communications v. City of Eugene, 336 Or 181, 188, 81 P3d 702 

(2003)). Finally, “If the legislature’s intent remains unclear after 

examining text, context, and legislative history, the court may resort 
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to general maxims of statutory construction to aid in resolving the 

remaining uncertainty.” Gaines, 346 Or 160 at 172. 

1. Text and context evince no legislative intent to bar law-
enforcement agencies from watching live footage of 
public events, without more. 

 Here, ORS 181A.250 states that a “law enforcement agency” 

cannot “collect or maintain information about the political, religious 

or social views, associations or activities” of persons for a purpose 

unrelated to a criminal investigation:  

No law enforcement agency, as defined in ORS 181A.010, 
may collect or maintain information about the political, 
religious or social views, associations or activities of any 
individual, group, association, organization, corporation, 
business or partnership unless such information directly 
relates to an investigation of criminal activities, and there 
are reasonable grounds to suspect the subject of the 
information is or may be involved in criminal conduct. 

 
ORS 181A.250. There is no dispute that PPB is a “law enforcement 

agency” under that statute. See ORS 181A.010(7)(a) (defining “law 

enforcement agency” in pertinent part as “[c]ounty sheriffs, 

municipal police departments, * * * and state police”). There also 

seems to be no dispute that PPB did not “maintain” any information 
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about anyone’s First Amendment conduct4 within the meaning of the 

law. See ACLU of Oregon, 338 Or App at 759 (noting that “the 

parties’ arguments center on the meaning of ‘collect’” rather than 

“maintain”). Rather, the dispute centers upon what constitutes 

“collecting” such “information” by a law-enforcement agency.  

  While the remaining terms of ORS 181A.250 are not defined by 

statute, dictionaries define the verb “to collect” in relevant part as 

the selective gathering and bringing together into one body of a 

specific kind of thing from out of a larger, heterogeneous whole: 

collect \kə’lekt\ vb -ED/-ING/-S [ME, adj., collected, fr. 
L. collectus] vt 1 a : to bring together into a band, group, 
assortment, or mass : GATHER <~ an army> <~ all the 
available chairs> <~ing facts about immigration> b : to 
receive, gather, or extract from a number of persons or 
other sources < the Congress shall have the power to lay 
and ~ taxes on incomes, from whatever source derived — 
U.S. Constitution> * * * 4 : to bring together esp. in 
accordance with a principle of selection or an informative 
or profitable end : come to own as a collection or part of a 
collection : include as part of one’s experience <a volume 
of 122 ballads … which he had ~ed in the mountains — 
Amer. Guide Series: N.C.> <having spent some months in 

 
4 For convenience, the City refers to information about “the political, 
religious or social views, associations or activities” of persons as 
information about “First Amendment conduct.” That shorthand 
accurately describes the kinds of conduct listed in ORS 181A.250, 
which all relate to the First Amendment freedoms of religion, speech, 
the press, association, and to petition the government. See U.S. 
Const amend I. 
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successfully ~ing and arranging my materials — Mary W. 
Shelley> <in the matter of ~ing books — I mean owning 
them — J.C. Powys> <I tried to ~ lakes — O.S.J. 
Gogarty> * * * 

 

Webster’s Third New Int’l Dictionary 444 (1981 unabridged ed)5. 

Collect (kə’le kt), v. * * * 1. trans. To gather together 
into one place or group; to gather, get together. * * * 

 
Compact Edition of the Oxford English Dictionary 620 (1st ed 1971). 

Collect. To gather together; to bring scattered things 
(assets, accounts, articles of property) into one mass or 
fund; to assemble. * * * 

 
Black’s Law Dictionary 238 (5th ed 1979). 

And they define “information” in relevant part as knowledge or 

intelligence gained about a particular thing: 

information \,infə(r)’māshən\ n -s often attrib [ME 
informacioun, fr. enfourmen, informen to inform + -acioun 
-ation — more at INFORM] * * * 2 : something received or 
obtained through informing: as a : knowledge 
communicated by others or obtained from investigation, 
study, or instruction b : knowledge of a particular event 
or situation : INTELLIGENCE, NEWS, ADVICES <latest 
~ from the battle front> <securing ~ about conditions in 
the upper atmosphere> < ~ bureau> * * * 

 
Webster’s Third New Int’l Dictionary 1160. 
 

 
5 Because, as explained below, the statute now codified at ORS 
181A.250 was adopted in 1981, the City cites to dictionary definitions 
current at the time. 



27 
 

 

Information (infə’rmēi ʃən) * * * 3. Knowledge 
communicated concerning some particular fact, subject, or 
event; that of which one is apprised or told; intelligence, 
news. * * * 

 
Compact Edition of the Oxford English Dictionary 274. 
 
 As a textual matter, therefore, ORS 181A.250 bars a law-

enforcement agency from selectively gathering and bringing together 

into one body knowledge or intelligence about the “political, religious 

or social views, associations or activities” of any identifiable 

“individual, group, association, organization, corporation, business or 

partnership” unless it does so for a legitimate law-enforcement 

purpose—that is, unless the target’s protected personal information 

“directly relates to an investigation of criminal activities,” and the 

agency has “reasonable grounds to suspect the subject of the 

information is or may be involved in criminal conduct.” 

 Context supports that reading. The second clause of the statute 

refers to “the subject of the information” when discussing the 

permissible purpose for collecting information about First 

Amendment conduct. ORS 181A.250 (emphases added). That 

wording confirms that both the target of the selective gathering and 

the information about First Amendment conduct must be identifiably 
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tied to each other. See Osborn v. Psychiatric Sec. Review Bd., 325 Or 

135, 142, 934 P2d 391 (1997) (concluding that definite article “the” 

indicated legislative intent to refer to previous part of the statute). 

Put differently, random or anonymized data are not the subject of the 

statute. 

 Moreover, the protected personal “information” at issue—that 

is, the specific “knowledge” tied to an identifiable person—must be 

knowledge by the law-enforcement agency about that person’s 

“political, religious or social views, associations or activities.” This 

stems from the text of the statute itself, which states only that a “law 

enforcement agency” cannot harvest such intelligence, while not 

affecting third parties’ ability to do so. And it is supported by the 

context of the second clause, which provides that such intelligence 

can be collected if a law-enforcement agency has a legitimate purpose 

for wanting that knowledge.  

 In sum, as a matter of text and context, ORS 181A.250 bars 

law-enforcement agencies from selectively gathering and bringing 

together into their files intelligence about persons’ First Amendment 

conduct for an unauthorized purpose. That prohibition has no 
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application to the live transmissions of public events at issue here, 

where it is undisputed that “PPB did not record, copy, review, 

maintain, or otherwise save” any of the live transmissions, and that 

it “did not create any logs or files about participants in the activities” 

seen in those live transmissions. ACLU of Oregon, 338 Or App at 

754–55. 

2. Legislative history confirms that ORS 181A.250 was 
intended to bar police from creating files or databases 
about persons’ First Amendment conduct absent a 
legitimate law-enforcement purpose for doing so. 

Legislative history confirms the above text and context. The 

statute now codified at ORS 181A.250 was adopted over forty years 

ago as part of a nationwide trend stemming from “outrage[ at] the 

excesses of J. Edgar Hoover,” the FBI’s “infiltration and surveillance 

of political and religious groups,” and “the Watergate hearings[’] 

reveal[ation] that the FBI had taken part in the Nixon 

Administration’s break-in and wiretapping at the Democratic 

National Headquarters.” Tom Lininger, Sects, Lies, and Videotape: 

The Surveillance and Infiltration of Religious Groups, 89 Iowa L Rev 

1201, 1214 (2004). In particular, the Senate Church Committee’s 



30 
 

 

much-publicized report about “Intelligence Activities and the Rights 

of Americans” had concluded in pertinent part, 

Too many people have been spied upon by too many 
Government agencies and too much information has been 
illegally collected. The Government has often undertaken 
the secret surveillance of citizens on the basis of their 
political beliefs, even when those beliefs posed no threat 
of violence or illegal acts on behalf of a hostile foreign 
power. The Government, operating primarily through 
secret and biased informants, but also using other 
intrusive techniques, such as wiretaps, microphone ‘bugs’, 
surreptitious mail opening, and break-ins, has swept in 
vast amounts of information about the personal lives, 
views, and associations of American citizens. * * * Groups 
and individuals have been assaulted, repressed, harassed 
and disrupted because of their political views, social 
beliefs and their lifestyles. Investigations have been based 
upon vague standards whose breadth made excessive 
collection inevitable. 

 
S. Rep. No. 94-755, Book II at 5 (1976) (emphases added).  

In response to those concerns, just before the Church 

Committee report was published, the FBI in 1976 adopted internal 

guidelines that “imposed restrictions on the infiltration and 

surveillance of political and religious groups.” Lininger, 89 Iowa L 

Rev at 1214. Several cities and states—including Oregon—also 

adopted similar laws to limit law enforcement’s power to probe “First 

Amendment conduct” absent “a particularized basis for suspecting 
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criminal activity.” Id. at 1214–15, 1215 n 60 (citing former ORS 

181.575, now recodified at ORS 181A.250, and similar Indiana and 

Pennsylvania statutes). Thus, in 1977, Indiana adopted a statute 

worded almost identically to ORS 181A.250: 

No criminal justice agency shall collect or maintain 
information about the political, religious or social views, 
associations or activities of any individual, group, 
association, business, or partnership unless such 
information directly relates to an investigation of past or 
threatened criminal acts or activities and there are 
reasonable grounds to suspect the subject of the 
information is or may be involved in criminal acts or 
activities. 

 
1977 Ind. Acts, PL 50, § 16. And in 1980, the federal government 

adopted similar language to govern law-enforcement agencies’ 

participation in intelligence-sharing databases: 

No records shall be maintained or collected about 
political, religious or social views, associations or 
activities of any individual group, association, 
corporation, business or partnership unless such 
information directly relates to an investigation of criminal 
activities, and there are reasonable grounds to suspect the 
subject of the information is or may be involved in 
criminal conduct. 

 

 
6 This document is included in the appendix to this brief at APP-1–2. 
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45 Fed Reg 61614 (1980)7 (subsequently codified at 28 CFR 23.20(b) 

(1981)8). 

Oregon joined that trend the following year. The statute now 

codified at ORS 181A.250 was adopted in 1981 as Section 8 of House 

Bill (“HB”) 2682. (See ER-115–19). That bill amended several 

existing statutes governing criminal-offender information and its 

disclosure. (Id.). As one supporter explained, the “main purpose of 

the bill [was] to provide for access to the criminal histories of 

individuals for those with a legitimate need to know them.” (ER-120) 

(testimony of Donald J. Sterling, Jr., on behalf of Oregon Newspaper 

Publishers Association). 

HB 2682 was supported by employers and members of the 

press, who wanted access to criminal-offender information. (See ER-

120–24, 125–28). Others, however, were concerned about the 

“uncontrolled disclosure and accessibility to arrest records”—

especially “stale arrest records.” (See ER-134) (March 20, 2025 

testimony of Sen. Kulongoski before House Judiciary Subcommittee). 

Senator Kulongoski thus noted that “uncontrolled disclosure and 

 
7 This document is included in the appendix to this brief at APP-3–5. 
8 This document is included in the appendix to this brief at APP-6–9. 
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accessibility” of such records—as “where there’s been an arrest but 

there’s been no action on it for a year”—could affect “an individual’s 

status -- whether it’s in school, his or her employment, professional 

licensing, things like that.” (Id.). Effectively, “each of us [sic] has a 

computerized dossier on ourselves” but “that information is often 

inaccurate. It’s incomplete. And many, many times that -- it’s just 

untruthful.” (Id.). Moreover, “this information, via the computer, is 

accessible to employers, credit agencies, schools, licensing boards, 

and just a mult -- multitude of other agencies.” (ER-134–35). In 

Senator Kulongoski’s view, this meant that “the computer, it 

becomes a records prison,” and one “way that people have to remove 

themselves from this prison” is to “prohibit its disclosure.” (ER-135). 

Senator Kulongoski acknowledged “a very strong argument with the 

press * * * to have access to that information.” (Id.). But despite the 

press’s interest in transparency, “stale arrest records should not be 

subject to disclosure.”9 (Id.). 

 
9 Notably, Senator Kulongoski’s testimony pertained only to when 
arrest or conviction records should be disclosed—he expressed no 
opinion as to what records should be kept in the first instance. (See 
ER-130–39). 
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The ACLU of Oregon initially opposed the bill. (See ER-133) 

(noting that fact). It indicated, however, that it would drop its 

opposition if the legislature also addressed the ACLU’s concern about 

“intelligence file[s]” allegedly “collected and maintained” by law-

enforcement agencies about the First Amendment conduct of law-

abiding individuals and organizations. (See ER-145–47) (testimony of 

ACLU Executive Director Stevie Remington).  

To address that issue, the ACLU proposed that Section 8 be 

added to the bill. (ER-155, 164). The initial draft language was: 

SECTION 8. No law enforcement agency, as defined in 
ORS 181.010, shall collect or maintain information about 
the political, religious or social views, associations or 
activities of any individual, group, association, 
organization, corporation, business or partnership unless 
such information directly relates to an investigation of 
criminal activities, and there are reasonable grounds to 
suspect the subject of the information is involved in 
criminal conduct. 

 
(ER-164). That verbiage was nearly identical to the 1977 Indiana law 

cited previously. See 1977 Ind. Acts, PL 50, § 1. The then-Executive 

Director of the ACLU of Oregon, Stevie Remington, testified that this 

language had also “been adopted in the federal regs that govern only 

federally funded information centers”—a direct reference to 28 CFR 
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23.20(b) cited above. (ER-145). Remington explained that, under 

existing law, police departments lacked standards to regulate “how 

they decided to collect an intelligence file, nor once it was collected, 

who might have access to it for what reasons.” (ER-146) (emphasis 

added). She proposed Section 8 as a compromise that, if adopted, 

“would give [the ACLU] reason to go along with” the balance of HB 

2682 regarding “access to conviction records.” (ER-145).  

Remington described the purpose of that proposed provision in 

similar terms on several occasions. At a March 20, 1980 hearing 

before the House Judiciary Subcommittee, she explained that it 

“deals with intelligence information, criminal investigatory material, 

if you will, but perhaps not even that,” collected by law enforcement. 

(ER-168) (emphasis added). Remington used as an example the so-

called “Captain Brown’s Red Squad in the ‘20s, ‘30s, and 40’s in the 

City of Portland,” which had “collected card files on thousands of 

individuals suspected of being subversive,” including “the YWCA 

Adelle Pickle club” and “a number of prominent citizens” at the time. 

(Id.) (emphasis added). She stated that “Captain Brown’s Red Squad” 

would use the files they had collected to “g[i]ve information to 
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employers and warn[] them against hiring these kinds of people.” 

(Id.). Remington concluded,  

And I think the time is ripe for considering a State law 
that says that you cannot collect or maintain -- or 
maintain and disseminate information about a person’s 
political, social, and political [sic] views unless you have 
reasonable reason to believe that they are engaged in 
criminal activity, and that kind of information is 
necessary to pursue it. But we have no guidelines on this 
now. 

 
(Id.).  

At an April 6, 1981 work session before the House Judiciary 

Subcommittee, Remington testified as quoted above that the ACLU’s 

proposal stemmed from its concern that law-enforcement agencies 

lacked guidelines for “how they decided when to collect an intelligence 

file, nor, once it was collected, who might have access to it for what 

reasons.” (ER-152) (emphases added). She used as an example a “file 

on the America [sic] Civil Liberties Union that was collected and 

maintained by the Portland Police.” (Id.) (emphasis added). That 

“intelligence file” included individual names, cross-references to 

other intelligence files, and newspaper clippings that had been 

collected by the police. (ER-152–54). Remington’s repeated use of the 

verb “collect” in conjunction with the noun “file” in her multiple days 
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of testimony is significant: it shows that, consistently with the 

definitions quoted above, she used “collect” in its sense of selectively 

gathering and bringing together into one body (a “file”) a specific 

thing (information about peoples’ First Amendment conduct) from 

out of a larger, heterogeneous whole (the outside world, including 

press reports). 

On May 11, 1981, Remington again testified before the House 

Judiciary Subcommittee about instances in which “enormous files on 

individuals” had been “collect[ed]”—once more using “collect” in 

conjunction with “files”—despite “no allegation even that the 

individuals had ever been involved in any type of criminal activity.”10 

(ER-174). She stated that there were “historically a lot of abuses in 

this,” and that the language in Section 8 had “been long-suggested as 

 
10 Remington also discussed a pending “enormous federal lawsuit” 
related to information allegedly collected by law enforcement about 
the Socialist Workers Party. (ER-175–76). Not only did police 
allegedly “collect all kinds of information” about the party and its 
members, but it also “went out and informed landlords that this man 
is a member of the Socialist Workers Party, and you ought to kick 
him out of your house, and they have been.” (ER-176). Other people 
allegedly were “fired from employment because of law enforcement 
agencies collecting this data and urging private individuals to take 
action.” (Id.). Again, that discussion is consistent with meanings of 
“collect” and “information” discussed above. 
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a matter of dealing with it.” (Id.).  

Notably, Remington testified that, under proposed Section 8, 

“the standard is the same as has been [used] for some time now in 

the FBI and CIA controlling the intelligence agencies there.” (Id.) 

(emphasis added). She added that the same language “has 

substantially, in this form, been adopted as [federal] regulations of 

the Department of Justice that applies only to those agencies that 

are having -- are federally funded for the maintenance of their 

records.” (ER-174) (emphasis added). Again, this was an express 

reference to 28 CFR 23.20(b). 

Dave Frohnmayer, the Attorney General of Oregon at the time, 

voiced concerns about Section 8 as drafted prohibiting law 

enforcement from collecting any information about First Amendment 

conduct at all, since police may not know the value of that 

information until they have had a chance to evaluate it. (ER-200, 

228–29). To address that concern, the Senate Justice Committee 

voted to add the words “or may be” to the final sentence of section 8. 

(ER-228–32). As amended, the proposed language now read: 

No law enforcement agency, as defined in ORS 181.010, 
shall collect or maintain information about the political, 
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religious or social views, associations or activities of any 
individual, group, association, organization, corporation, 
business or partnership unless such information directly 
relates to an investigation of criminal activities, and there 
are reasonable grounds to suspect the subject of the 
information is or may be involved in criminal conduct. 

 
(See ER-119) (Enrolled House Bill 2682) (added text in italics). That 

amendment brought Section 8 in line with the Indiana law and 

federal regulation cited previously, which both include similar 

wording. See 1977 Ind. Acts, PL 50, § 1 (allowing collection if “there 

are reasonable grounds to suspect the subject of the information is or 

may be involved” in criminal conduct); 28 CFR 23.20(b) (allowing 

collection if “there is reasonable suspicion that the subject of the 

information is or may be involved” in criminal conduct).  

The amended bill was passed by the Senate on July 29, 1981, 

and by the House on July 30, 1981. (ER-119). The text of section 8 

above was codified at former ORS 181.575 and renumbered as ORS 

181A.250 in 2015.11 Aside from renumbering, the operative text of 

the statute has remained unchanged since it was adopted in 1981. 

 
11 That renumbering included changing the statute’s cross-reference 
from former ORS 181.010 to ORS 181A.010. 
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That legislative history confirms what text and context already 

showed: by enacting ORS 181A.250, the legislature intended to bar 

law-enforcement agencies from selectively gathering and bringing 

into their files information about people’s First Amendment conduct 

absent a legitimate law-enforcement purpose for wanting that 

information. That was the understanding communicated to the 

legislature by the ACLU, who proposed Section 8 to limit law-

enforcement agencies’ power to “collect an intelligence file” on 

peoples’ First Amendment activities. (ER-146). And it was confirmed 

by the ACLU’s repeated representation to the legislature that 

Section 8 was functionally identical to the federal standard set by 28 

CFR 23.20(b). (See ER-145,174) (stating that the same language had 

“been adopted in the federal regs” and had “substantially, in this 

form, been adopted as [federal] regulations”). Significantly, that 

federal regulation referred to collecting “records” about people’s First 

Amendment conduct, thereby emphasizing that, consistently with 

the dictionary definitions above, a collection does not occur unless 

the pertinent information has been gathered and brought together 

into one body—namely, the agency’s “records.” 28 CFR 23.20(b) 
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(1981). Indeed, while 28 CFR 23.20(b) has since been amended to 

read more similarly to ORS 181A.250,12 federal guidance continues 

to state that information is not considered to have been “collected” 

under that provision until it has been submitted or entered into the 

law law-enforcement agency’s own intelligence database. (See APP-

10) (explaining that “collection” means the “[s]ubmission/entry” of

intelligence information into an agency’s “criminal intelligence 

system”). The legislative record is devoid of any legislator voicing any 

contrary, different, or more sweeping understanding of the intended 

purpose and effect of Section 8.  

II. PPB did not use any of the 2020 livestreams to
selectively gather and bring into its files any
information about any person’s First Amendment
conduct for an unauthorized purpose.

As an initial matter, it is important to note that plaintiff’s

claim implicates several aspects of the 2020 livestreams, each of 

which involves distinct considerations—as the trial court itself 

12 “A project shall not collect or maintain criminal intelligence 
information about the political, religious or social views, associations, 
or activities of any individual or any group, association, corporation, 
business, partnership, or other organization unless such information 
directly relates to criminal conduct or activity and there is 
reasonable suspicion that the subject of the information is or may be 
involved in criminal conduct or activity.” 28 CFR 23.20 (2025). 
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recognized by staying its ruling against internal transmissions to 

PPB Incident Command but not against public access to those same 

transmissions. Specifically, this court must review whether and to 

what extent each of the following implicates ORS 181A.250: (1) 

internal transmission of live footage to PPB Incident Command only, 

(2) the use of YouTube as opposed to Wowza as the vehicle for those 

live transmissions, and (3) the public’s ability to view those same live 

transmissions in real time. The City addresses each one of those 

aspects in turn. 

1. Transmitting live footage of public protests to the PPB 
Incident Command Post for situational awareness did 
not violate ORS 181A.250. 

First, the uncontroverted facts are dispositive of plaintiff’s 

contention that PPB violated ORS 181A.250 by using livestreaming 

technology to enable PPB Incident Command to see the 2020 protests 

in real time for “situational awareness.” Quite simply, it is 

undisputed that these protests were public events taking place in 

public streets and squares, and that “PPB did not record, make a 

copy of, review, maintain, or otherwise save” any of the live 
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transmissions in this case.13 (ER-17–24). The uncontroverted facts 

further establish that “PPB did not use the livestreams to create any 

files or logs about participants in the protests.” (ER-24, 89) 

(emphasis added). Finally, it is undisputed that that “PPB did not 

use the livestreams to collect or maintain any information regarding 

the political, religious or social views, associations or activities of any 

individual protesters, groups, their associations, organizations, 

corporations, businesses, partnerships, or any other affiliations.” (Id.) 

(emphasis added). In short, PPB did not use the livestreams to the 

Incident Command Post to selectively gather and bring into its files 

or databases any information about the First Amendment conduct of 

any person.  

Rather, PPB personnel in the Incident Command Post merely 

watched a live feed of events as they occurred in public and in real 

time, without gathering, consolidating, or retaining any information 

 
13 As explained further below, the City concedes that, in the case of 
the first four livestreams, which were transmitted over YouTube, a 
recording was made by YouTube. But even if this court were to 
conclude that the four transmissions over YouTube contravened ORS 
181A.250 because recordings of those transmissions existed briefly 
and were at least theoretically within PPB’s control, this court 
should still hold that the remaining live transmissions over Wowza 
complied with the statute. 
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whatsoever with respect to anything that occurred during that live 

feed. This was no more “collecting” intelligence about the First 

Amendment conduct of persons than an officer walking around a 

neighborhood and watching events as they occur in public, or that 

same officer watching a live report of a public demonstration on the 

local news. Put differently, by simply transmitting a live feed of 

public events to the Incident Command Post in real time, PPB did 

not selectively gather and bring together into one body any 

intelligence regarding the “political, religious or social views, 

associations or activities” of plaintiff or any other person. PPB 

therefore did not engage in any of the conduct that ORS 181A.250 

prohibits. 

2. Even if PPB’s use of YouTube for the first four 
livestreams raises a closer question, the subsequent 
livestreams transmitted over Wowza complied with ORS 
181A.250. 

Notwithstanding the above, the City recognizes that an 

argument can be made that the first four transmissions in this 

case—which were conducted over YouTube before PPB switched to 

Wowza—did result in at least a technical collection of information of 

a type covered by ORS 181A.250. This is because, as noted 
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previously, YouTube automatically makes and saves a recording of 

any livestream regardless of the operator’s wishes. (ER-17–20). That 

non-optional feature required PPB to manually go into YouTube to 

delete that recording “as soon as practicable” after each transmission 

ended. (Id.). The City concedes that, for the short time between the 

end of a live transmission and PPB’s deletion of the YouTube 

recording of that transmission, PPB technically had control over an 

audiovisual recording that included at least some footage of people’s 

First Amendment conduct. (See ER-17–19) (stipulating that YouTube 

livestreams showed such conduct). On that basis, this court could 

conclude that the livestreams conducted over YouTube contravened 

ORS 181A.250 in at least a notional sense. 

The City nevertheless suggests that a more-correct conclusion 

would be that ORS 181A.250 does not encompass such a technical 

violation. As explained above, ORS 181A.250 bars a “law 

enforcement agency”—as opposed to other entities—from selectively 

gathering and compiling intelligence about peoples’ First 

Amendment conduct for an unauthorized use. Here, PPB complied 

with its statutory obligations as to the livestreams conducted over 
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YouTube because those four livestreams did not result in PPB—the 

“law enforcement agency” under the statute—collecting any 

intelligence about any person’s First Amendment conduct for an 

unauthorized use. Rather, it was YouTube, not PPB, that briefly kept 

a record of the transmissions, and PPB ensured that YouTube 

promptly destroyed those records without ever accessing them.  

In any event, even if this court were to conclude that the 

livestreams transmitted over YouTube contravened ORS 181A.250, 

the livestreams conducted after PPB switched to Wowza still 

complied with ORS 181A.250. As noted above, Wowza made no 

recording of any of the livestreams, nor did PPB gather and bring 

into one body any intelligence about anyone who might have 

appeared in any of those live transmissions. This court should 

therefore reverse, at least in part, the opinion of the Court of Appeals 

on that basis. 

3. That the livestreams were made transparent to the public 
does not mean that PPB thereby collected prohibited 
intelligence about people’s First Amendment conduct. 

The third aspect of the livestreams at issue in this case is their 

having been made visible to the public via links on PPB’s official 

Twitter page. (ER-87). To be clear, what was posted to PPB’s Twitter 
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page were just links to view live transmissions of public events—

links that, at least after the City switched from YouTube to Wowza, 

no longer worked the moment those transmissions concluded. (See 

ER-20–24, 29). Nevertheless, both the trial court and Court of 

Appeals seemed to view the transparency of the 2020 livestreams to 

the public as especially problematic. (See ER-240, 264). The City 

acknowledges that discomfort, but it is not a proper basis for 

concluding that the City contravened ORS 181A.250.  

 Quite simply, ORS 181A.250 is not a secrecy statute, nor does it 

apply to third parties who are not law-enforcement agencies. Rather, 

as explained above, it is a prohibition on the selective gathering and 

bringing together into one body of intelligence about persons’ First 

Amendment conduct by a law-enforcement agency for an 

unauthorized purpose. Allowing the public to view live footage of 

public events occurring in the public square in real time does not 

implicate that prohibition. By way of analogy, a law-enforcement 

agency does not violate ORS 181A.250 when its officers discuss a 

public protest over police radios merely because a third party might 

be able to listen in on a police scanner. Similarly, PPB did not violate 
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ORS 181A.250 merely because it allowed the public to see in real 

time the same live footage as the Incident Command Post.  

The City recognizes that the parties stipulated that the 2020 

livestreams, at least in part, showed “activity that concerned the 

political and social views, associations, and activities of the 

individuals” appearing in them.14 (ER-17–24). The City also 

acknowledges that the purpose for the livestreams being made 

publicly accessible was qualitatively different from the purpose for 

the internal-facing livestreams to the Incident Command Post. 

Whereas the internal-facing livestreams were used by PPB only for 

“situational awareness” in managing the sometimes-violent 2020 

protests, their being made publicly accessible was done for 

“transparency” and to counter incomplete or inaccurate information. 

(See ER-86–87). As the Court of Appeals noted, that transparency 

does raise, at least in theory, some of the concerns underlying the 

enactment of ORS 181A.250—namely, that peoples’ First 

Amendment conduct might be seen and used against them by ill-

 
14 As noted previously, that was not the only thing the livestreams 
showed—they also depicted various kinds of criminal activity and the 
police responses thereto. (See ER-17–21, 87). 
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intentioned third parties. (ER-264). On the above bases, an argument 

might be made that, by acting as a conduit by which some peoples’ 

First Amendment conduct could be seen in real time and potentially 

recorded by any member of the public, PPB effectively engaged in the 

“simultaneous” gathering and dissemination of raw data that 

included peoples’ First Amendment conduct, in contravention of ORS 

181A.250. 

But while public transmission may implicate some of the 

legislative concerns undergirding ORS 181A.250, reading the statute 

to prohibit such transmission would be strained and overly broad. 

The legislature knows how to limit transparency when it wishes to 

do so. See, e.g., ORS 192.660 (regulating when the governing body of 

a public body “may hold an executive session” closed to the public). 

Indeed, the legislature did so in a different section of the very bill 

that enacted ORS 181A.250. (See ER-117) (barring disclosure of 

“compiled criminal offender information on [an] individual [that] 

consists only of nonconviction data” one or more years old). By 

focusing its prohibition on the collection of information about 

persons’ First Amendment conduct by law-enforcement agencies 
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only, the legislature evinced no broader intent to ban third parties 

from using publicly available raw data to make their own collections. 

This court should decline to read a secrecy requirement into ORS 

181A.250 where none exists. See ORS 174.010 (in construing a 

statute, courts are “not to insert what has been omitted”). 

This is especially so as transparency serves important public 

interests in a time of rampant misinformation. Before the 

livestreams at issue in this case, the 2020 protests were often 

broadcast “by demonstrators in the crowd” who “often used cell 

phones rather than professional video equipment.” (ER-86). Those 

private livestreams were “frequently picked up by more mainstream 

media” to inform their own reporting. (Id.). Yet there were significant 

gaps in the information “being shown to the public by some of these 

livestreams.” (Id.). Things such as “reasonable warnings given by 

PPB, and the criminal activity which precipitated police responses in 

the first place were frequently omitted.” (Id.). Some of this “appeared 

to be intentional.” (Id.). For example, some private livestreamers 

“would shift their camera away when criminal activity was 

occurring” or would use “objects like umbrellas * * * to block the view 
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of criminal activity from cameras, apparently in an attempt to 

protect those engaged in the criminal activity from public scrutiny or 

to portray PPB’s response as disproportionate and unjustified.” (Id.). 

“As these livestreams gathered more public attention, they presented 

a legitimate public relations and communications concern for PPB.” 

(Id.). Under those circumstances, PPB reasonably believed that 

making its livestreams viewable by the public in real time would 

further “a legitimate government interest in improving public 

transparency of PPB’s handling of the demonstrations.” (ER-87). 

Construing ORS 181A.250 to prohibit such transparency would place 

state and local law-enforcement agencies at a disadvantage vis-à-vis 

actors who operate outside such constraints. 

For those reasons, this court should hold that allowing the 

public to view the 2020 livestreams in real time did not constitute an 

unlawful “collection” by PPB of “information about the political, 

religious or social views, associations or activities” of any person for 

an improper purpose under ORS 181A.250. In the alternative, even if 

this court were to construe ORS 181A.250 to prohibit the 

simultaneous gathering and public dissemination by law 
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enforcement of raw data that includes some people’s public First 

Amendment conduct, it still should hold that live internal 

transmission to the Incident Command Post for situational 

awareness alone does not contravene the statute. 

III. The incidental and momentary “caching” of digital 
inputs that occurs internally as a normal part of 
operating any computerized device, without more, does 
not violate ORS 181A.250. 

The lower courts’ conclusion that the 2020 livestreams violated 

ORS 181A.250 rested on the faulty premise that the internal 

workings of a computerized device—i.e., the buffering of a live 

audiovisual transmission—necessarily meant that PPB thereby 

collected information about the First Amendment conduct of any 

person who appeared in that live transmission. Specifically, the trial 

court held that, “[a]lthough brief and incidental, the ‘caching’ of data” 

that occurs inside a computerized device during a livestream 

“amounted to a collection, but not maintenance” by PPB of 

“information about the political, religious or social views, 

associations or activities” of persons “prohibited by ORS 181A.250.” 

(ER-239, 174). Similarly, the Court of Appeals concluded that the 

livestreams violated ORS 181A.250 because “video and audio data 
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[was] ‘cached’ on a device within the PPB’s control” for at least a few 

instants as the transmissions occurred. ACLU of Oregon, 338 Or App 

at 763-64. Those conclusions cannot be squared with the text, 

context, and legislative history of ORS 181A.250, and would lead to 

absurd, indeed troubling, results. 

As explained above, “caching” in the context of livestreaming 

means the “temporary storage” of “instructions or data” in the “cache 

memory” of a computerized device as part of data processing. (ER-14 

n 1). The process of using any digital camera necessarily involves 

“video capture” by the camera, which necessitates the ongoing 

“caching” and overwriting of a stream of digital inputs “at least 

temporarily” in the camera itself: 

[T]he camera itself creates the video and audio data to be 
livestreamed. In doing so, it stores the data at least 
temporarily on the device itself.1  * * * 
 
* * * * * 
 
1  In the world of computers, such temporary storage is 
often referred to as “caching.” 

 
(ER-14). Such “caching” and overwriting of successive small bundles 

of digital inputs also occur downstream of the camera—specifically, 

at the “compression and encoding stage”—where those small bundles 
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of digital inputs are “stored at least temporarily on the device that 

carries out the encryption and encoding” as they are received from 

the camera, before being sent over the Internet to a livestreaming 

service such as Wowza.15 (ER-14-15). Finally, watching a livestream 

similarly “requires the user’s device to store the video and audio data 

comprising the livestream at least temporarily” in the cache memory 

of that user’s computer. (ER-16). The purpose of the “caching” 

process in livestreaming is to ensure a smooth live transmission 

“with as low a latency as technology allows.” (ER 14). 

That automated process goes on throughout a livestream, with small 

bundles of electronic inputs being successively saved and overwritten 

in essentially real time. As the City explained in the trial court, 

caching during a livestream occurs within “an infinitesimal, brief 

period” before one small bundle of inputs is “wiped out as soon as the 

next pixel comes in”: 

 
15 Some “caching” also may occur at the level of the livestreaming 
service. A service may use content-delivery networks—
geographically distributed servers that act as intermediaries—to 
avoid “bottlenecks” and provide a live feed with “minimal lag time.” 
(See ER-15–16, 43–45). This enables a viewer to experience “the live 
stream closer to real-time even though the cached data is a few 
seconds behind” the broadcaster. (ER-43). 
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[THE CITY] * * * Those terms [i.e., “collect or 
maintain”] imply something more 
permanent than an infinitesimal, brief 
period of caching data for the brief 
purpose of transmitting it. And I think 
an important— 

 
[THE COURT] Why—why—why do they suggest that? 

Why do those terms suggest more than 
infinitesimal putting together? 

 
[THE CITY] Well, what are we talking about when we 

talk about caching? Caching is, 
essentially, you point a video camera—
could be a phone or anything else—at a 
scene. It sees—the phone, I guess you 
could say, for lack of a better word, sees 
what’s occurring. And in order to 
transmit it, those pixels have to be put 
into a form that is transmittable. 

 
[THE COURT] So they order them, right? 
 
[THE CITY] Correct. And so, those pixels are stored 

as data points, ones and zeros inside the 
phone. And then they’re transmitted. But 
those data points are wiped as soon as 
the next pixel comes in. And that’s the 
nature of these live streams. 

 
(Tr, Vol III at 35). Both the trial court and Court of Appeals held that 

it is irrelevant that such “caching” is transitory or occurs inside a 

computer for just seconds or fractions of seconds. But, as explained 

previously, ORS 181A.250 bars law-enforcement agencies from 
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selectively gathering and bringing together into one body 

“information about the political, religious or social views, 

associations or activities” of identifiable persons for an unauthorized 

purpose. That prohibition is not implicated by the mere automated 

caching and near-instant overwriting of digital inputs inside a 

computerized device, without more.  

First, caching on its own involves no “principle of selection” on 

the part of the law-enforcement agency to selectively gather 

information about persons’ First Amendment conduct from among 

the mass of heterogenous raw footage transmitted live to the 

Incident Command Post. See Webster’s Third New Int’l Dictionary 

444 (defining “collect” in part as involving “a principle of selection” on 

the part of the person doing the collecting). As the Court of Appeals 

noted, the livestreams in this case showed all kinds of behaviors by 

all manner of people, some of it lawful and some of it not: they 

“showed people engaged in public protest as well as related law 

enforcement activity, including declarations of riot, declarations of 

unlawful assembly, the closure and clearance of certain public 

spaces, and orders to disburse [sic].” ACLU of Oregon, 338 Or App at 
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754. While some of those behaviors reflected “the political and social 

views, associations, and activities of the individuals they depicted,” 

others did not, and there was no selective gathering of information 

about First Amendment conduct by PPB for an improper purpose 

from that live footage. Id. (noting that PPB “did not record, copy, 

review, maintain, or otherwise save [the livestreams], and it did not 

create any logs or files about participants in the activities depicted in 

the livestreams.”). PPB Incident Command simply watched those 

events in real time for general “situational awareness’ in managing 

the protests, and it no more “collected” prohibited information about 

people’s First Amendment conduct than an officer watching the same 

events in person would have. 

Relatedly, because the “caching” in this case was “brief and 

incidental,” Id. at 757, lasting only seconds or fractions of seconds 

inside a computer for the purpose of buffering a live audiovisual 

transmission, it did not result in PPB bringing together into one 

body—e.g., a police file or database—intelligence about any 

identifiable protestors’ First Amendment conduct that could be put to 
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unauthorized use by PPB.16 See Webster’s Third New Int’l Dictionary 

444 (defining “collect” in part as “to bring together” for “an 

informative or profitable end” by the person doing the collecting). To 

constitute a prohibited “collection” of information about persons’ 

First Amendment conduct by a law-enforcement agency under ORS 

181A.250, something more than merely watching a public 

demonstration in a public place in real time must occur. If “caching” 

does not result in the acquisition by the law-enforcement agency of 

any qualitatively different information than an officer present on-

scene could have viewed in person, then no prohibited “collection” of 

personal information within the meaning of ORS 181A.250 has 

occurred. 

 Here, the lower courts focused narrowly on the fact that 

“caching” means that small bundles of digital inputs were 

successively saved and erased in close to real time inside a computer, 

implying that something was “collected” by the computer, however 

 
16 As noted previously, the City concedes that the recordings of the 
first four livestreams that were made and kept by YouTube before 
their prompt deletion by PPB raise a closer question. But the issue of 
those four recordings is separate from the technical issue of “caching” 
during the course of any livestream, on which the trial court and 
Court of Appeals both based their holdings. 
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“briefly” and “incidentally.” (Tr, Vol III at 54). But that narrow focus 

missed the forest for the trees: the “something” being briefly and 

incidentally cached inside the computer was not knowledge by PPB 

about the political, religious or social views, associations or activities 

or any person.  

 At most, what was being “cached” was incoming bits of digital 

inputs inside an electronic device, for seconds or fractions of seconds, 

without PPB having any control or access to them before they were 

erased by the next incoming bit of digital inputs. This is no more a 

“collection” by law enforcement of knowledge about people’s First 

Amendment conduct than an old-fashioned telephone cable 

“collecting” electrons at one end and expelling them out the other. If 

a contrary construction of ORS 181A.250 were correct, then a police 

officer talking to a community member over the telephone about a 

non-criminal matter likewise would be engaging in an unlawful 

“collection” of information, since a cellular phone similarly works by 

“collecting” the necessary digital data at one end and transmitting it 

to the other in nearly real time. The statewide implications on the 

ability of law enforcement to do its job would be drastic. 
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Moreover, as construed by the lower courts, ORS 181A.250 

would bar most use of computers by law-enforcement agencies, since 

“caching” is simply how computers work.17 Such a construction would 

hinder the ability of law-enforcement officers at all levels of 

government to perform everyday legitimate functions. It would make 

it unlawful for a police officer to, for instance, visit the public website 

of a group organizing an upcoming protest in her city to identify 

where it will take place—even if that protest is publicly advertised 

on that website—because doing so would result in brief and 

incidental “caching” of some data relating to that group’s First 

Amendment conduct on the officer’s computer. Similarly, it would 

 
17 Most computers “since the 1980s have used one or more caches, 
sometimes in cascaded levels; modern high-end embedded, desktop 
and server microprocessors may have as many as six types of cache 
(between levels and functions).” Wikipedia, Cache (computing), at 
https://en.wikipedia.org/wiki/Cache_(computing)# (last visited 
November 4, 2025). Those “caches” permit “buffering,” which reduces 
“latency for access” and “allows for higher throughput from the 
underlying resource[.]” Id. This court may take judicial notice of 
these “legislative facts” to “determine the context of the law” and 
“exercise its judgment or discretion in determining what course of 
action to take[.]” State v. Clowes, 310 Or 686, 692 n 7, 801 P2d 789 
(1990) (holding that “[j]udicial notice of legislative facts is not 
governed by the provisions of OEC 201, and the limitations and 
standards of OEC 201 do not control notice of legislative facts.” 
(citation omitted)). 

https://en.wikipedia.org/wiki/Cache_(computing)
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make it unlawful for a police officer to watch an outside livestream of 

a public event—for example, a CBS News live broadcast of a political 

demonstration—because, as in this case, some digital data relating to 

that transmission would briefly be “cached” on the officer’s computer 

during the livestream. (See ER-16) (watching a livestream “requires 

the user’s device to store the video and audio data comprising the 

livestream at least temporarily” in the cache memory of that user’s 

computer). The same would be true of listening to a live audio 

broadcast, or browsing someone’s public X (formerly Twitter) feed, or 

looking at any other public information on the Internet. Indeed, it 

would even make it unlawful for a police officer to exchange emails 

with a person planning to organize a public event in her City, or to 

hold a Zoom call with that person, since those emails or data from 

that Zoom call would incidentally be “cached” on the officer’s 

computer at least briefly. Nothing in the text, context, or legislative 

history of ORS 181A.250 supports the proposition that the 

legislature would have intended such an unreasonably sweeping—

indeed, absurd—result. See McKean-Coffman v. Emp. Div., 312 Or 

543, 549, 824 P2d 410, adh’d to on recons 314 Or 645 (1992) (when 
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possible, courts should construe statutes to avoid “absurd or 

unreasonable result.”). 

Such a construction of ORS 181A.250 also would create 

otherwise-avoidable conflicts with other law. See Carlson v. Myers, 

327 Or 213, 226, 959 P2d 31 (1998) (when possible, this court should 

“avoid the statutory interpretation that would produce irreconcilable 

conflict”). Notably, ORS 133.741 regulates Oregon law-enforcement 

agencies’ use of body-worn cameras by setting parameters for the 

“use, storage and retention of video and audio recordings resulting 

from the operation of” such cameras. But body-worn cameras carried 

by law-enforcement officers are continually “caching” data—that is, 

they “are technically always recording,” although footage “is not 

uploaded into evidence” and permanently saved unless the officer 

“presses record on his body camera[.]”18 Motorola Solutions, Body 

Cameras for Police FAQ, at https://www.motorolasolutions.com

/en_us/solutions/body-cameras-for-police-faq.html (last visited on 

November 4, 2025). Functionally, a body-worn camera is simply a 

 
18 As previously explained in footnote 12, this court may take notice 
of such “legislative facts” to “determine the context of the law” and 
“exercise its judgment or discretion” in this case. Clowes, 310 Or at 
692 n 7. 

https://www.motorolasolutions.com/en_us/solutions/body-cameras-for-police-faq.html
https://www.motorolasolutions.com/en_us/solutions/body-cameras-for-police-faq.html
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livestreaming camera worn on the person. If ORS 181A.250 outlawed 

“caching” absent a direct nexus to a criminal investigation, then 

body-worn cameras effectively would be unlawful, and it would have 

been unnecessary for the legislature to adopt ORS 133.741. That 

statute would conflict with ORS 181A.250 or, at a minimum, be 

inoperative surplusage. See State v. Clemente-Perez, 357 Or 745, 755, 

359 P3d 232 (2015) (“As a general rule, we also assume that the 

legislature did not intend any portion of its enactments to be 

meaningless surplusage.”). 

Similarly, construing “caching” alone to violate ORS 181A.250 

would be inconsistent with national practice. As explained 

previously, Oregon’s statute was adopted as part of a nationwide 

trend in reaction to excessive surveillance and infiltration of groups 

by the FBI, was based explicitly on 28 CFR 23.20(b), and was worded 

similarly to a preexisting Indiana statute. It is uncontroverted that 

transmitting “live video and audio footage [that] provides the 

incident commander with first-hand, real-time knowledge of what is 

happening on the ground * * * is a common tool used by law 

enforcement nationally.” (ER-88). Yet the City has been unable to 
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find any other jurisdiction that has construed “caching” alone to 

constitute “collecting” under its counterpart to ORS 181A.250.19 On 

the contrary, as noted above, information is not considered to have 

been collected within the meaning of 28 CFR 23.20(b) unless it has 

been entered into a law-enforcement database. This court should not 

construe ORS 181A.250 so broadly as to ban “a common tool used by 

law enforcement nationally,” (ER-88), when other jurisdictions have 

not done so under their own versions of that statute, and absent a 

compelling textual, contextual, or legislative-historical reason to do 

 
19 In addition to the federal government and Indiana, jurisdictions 
with similar laws include the District of Columbia, Pennsylvania, 
Colorado, Virginia, and New Hampshire. See D.C. Code § 5-333.11 
(police “shall not collect or maintain information about the political, 
religious, social, or personal views, associations, or activities” of 
persons for unauthorized purpose); 18 Pa. Stat. § 9106 (“Intelligence 
information may not be collected or maintained * * * concerning 
participation in a political, religious or social organization, or in the 
organization or support of any nonviolent demonstration, assembly, 
protest, rally or similar form of public speech” for an unauthorized 
purpose); Colo. Rev. Stat. Ann. § 24-33.5-1620 (“A law enforcement 
agency shall comply with the requirements set forth in 28 CFR part 
23 with regard to the collection, maintenance, and use of intelligence 
information”); Va. Code Ann. § 2.2-3803 (agencies shall “[c]ollect no 
personal information concerning the political or religious beliefs, 
affiliations, and activities” of persons “unless authorized explicitly by 
statute or ordinance.”); N.H. Rev. Stat. § 651-F:5 (law enforcement 
“shall not collect or maintain criminal intelligence information about 
the political, religious, or social views, associations, or activities” of 
persons for unauthorized purpose). 
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so. See, e.g., Marks v. McKenzie High Sch. Fact-Finding Team, 319 

Or 451, 457, 878 P2d 417 (1994) (looking to other jurisdictions to 

construe the term “public body” because “we believe that the 

legislature would have intended” it “to be applied in a manner 

consistent with the application of those comparable laws in other 

jurisdictions upon which the Oregon law was modeled.”). 

CONCLUSION 

 As explained above, the text, context, and legislative history of 

ORS 181A.250 demonstrate that it was enacted to bar law-

enforcement agencies from selectively gathering and bringing 

together into their files or databases intelligence about the First 

Amendment conduct of persons for an improper purpose. This court 

should expressly hold as much and correct the overly broad holding 

of the Court of Appeals, which sweeps so expansively as to effectively 

outlaw most uses of electronic devices by law enforcement. 

 Applying that holding to the facts of this case, this court should 

conclude that the 2020 livestreams did not violate ORS 181A.250 

because the undisputed facts establish that PPB did not use them to 

gather and consolidate any prohibited intelligence for an improper 
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purpose. This is so regardless of any ongoing “caching” and 

overwriting of small packets of digital inputs that might have 

occurred briefly and incidentally inside computerized devices during 

livestreaming—transient electronic impulses that memorialized no 

“knowledge” by PPB about the First Amendment conduct of any 

person, and that PPB could not independently access for any further 

use. At a bare minimum, even if this court were to determine that 

the first four livestreams transmitted over YouTube technically 

contravened ORS 181A.250, or that making the livestreams visible to 

the public was inconsistent with the legislature’s intent, it should 

still conclude that internal livestreaming to the PPB Incident 

Command Post over Wowza complied with the statute.  

 On those bases, this court should reverse in part the judgment 

of the Court of Appeals concluding that the 2020 livestreams violated 

ORS 181A.250, and remand the matter to the trial court for entry of 

a corrected declaratory judgment in favor of the City. 

  Respectfully submitted, 

/s/ Denis M. Vannier 
Denis M. Vannier, OSB No. 044406 
Senior Deputy City Attorney 
denis.vannier@portlandoregon.gov 
Counsel for Petitioner on Review City  
of Portland   
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           1   (START OF AUDIO RECORDING: March 20, 1981.  Start



           2   Minute 00:00 and end Minute 11:45.)



           3                  CHAIRPERSON COHEN:  House Judiciary,



           4   come to order.



           5                  And we'll start out by -- with a public



           6   hearing of House Bill 2682.  We'll hear from Senator



           7   Kulongoski.



           8                  SEN. KULONGOSKI:  Madame --



           9                  CHAIRPERSON COHEN:  Excuse me one minute



          10   (indiscernible).



          11                    (Indiscernible.  Audio difficulties.



          12                    Multiple people speaking.)



          13                  CHAIRPERSON COHEN:  Senator Kulongoski.



          14   House Bill 2682.



          15                  SEN. KULONGOSKI:  Thank you, Madame



          16   Chairperson, members of the committee.  You are now the



          17   recipients of the continuing saga of the disclosure of



          18   criminal records in the State of Oregon.



          19                  If you will trip through history with



          20   me.  This is the infamous issue of a 1975 session that



          21   necessitated a special session.  And I think it was



          22   September of '75, to repeal what the legislature did in



          23   attempting to somehow determine what information is



          24   disclosed to the public about criminal records



          25   information, and to whom that information is disclosed.
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           1                  If you may recall what happened in '75,



           2   that there was a great scurry of activity in the



           3   legislature.  That the federal government, through its



           4   rule-making power, had basically promulgated a standard



           5   for the release and disclosure of criminal record



           6   information.  And said that if, in fact, the states did



           7   not adopt a law that was, in essence, similar to



           8   that -- or equivalent -- that the federal law would



           9   take effect.  And the State very hurriedly acted in the



          10   waning moments of the 1975 session.



          11                  What happened was that the legislature



          12   had incorrectly, it appears -- looking at hindsight --



          13   interpreted what the federal rule was.  And, in fact, I



          14   understand that the federal rule was changed even after



          15   the legislature met, and, in fact, the special session



          16   basically put us back to the way we had been



          17   functioning before.  We came back in 1977 and fought



          18   with this issue again in the legislature, and was



          19   unable -- and were unable to come up with a resolution



          20   of it.



          21                  In 19 -- in the 1977 to '79 interim, I



          22   was appointed the chair of a committee of the jud --



          23   Joint Judiciary Committee, for the interim, to attempt



          24   to come up with a compromise -- an agreement that



          25   everyone would basically, as much as possible, could
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           1   agree upon in what information would be disclosed and



           2   to whom it would be disclosed.



           3                  Senate Bill 2 was the product in the



           4   1979 legislative session.  It was assigned -- it was



           5   introduced by the number -- as you note, at the very



           6   beginning, it went to the Senate Judiciary Committee



           7   and there it remained even on the (indiscernible).  We



           8   did have a couple of hearings.  And -- and really the



           9   only interesting thing about the hearings was the



          10   confrontation that the chairman of the committee and I



          11   got over whether he was ever going to schedule a



          12   hearing on the bill.  But the fact is that there were



          13   some amendments made to it, but the bill was never



          14   vote -- was never voted on to come out of the



          15   committee.



          16                  2682, which you have before you, is the



          17   identical Senate Bill 2.



          18                  UNIDENTIFIED SPEAKER:  Excuse me --



          19                  SEN. KULONGOSKI:  Yeah.



          20                  UNIDENTIFIED SPEAKER:  -- Senator?



          21   Just -- I think my recollection of that is that you



          22   did, on the closing hours of the '79 session, voted



          23   that out, because the House Judiciary Committee got --



          24                  SEN. KULONGOSKI:  That's right.



          25                  UNIDENTIFIED SPEAKER:  -- possession of
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           1   the bill, and we had about 48 hours to think out the



           2   whole thing with no prior knowledge.



           3                  SEN. KULONGOSKI:  I -- I think you are



           4   absolutely correct.  I went --



           5                  UNIDENTIFIED SPEAKER:  Okay.



           6                  SEN. KULONGOSKI:  -- through my -- my



           7   bill book, and I found it amended.  But I did not look



           8   at the legislative calendar.



           9                  UNIDENTIFIED SPEAKER:  I believe it did



          10   pass the Senate.  The problem was the House just didn't



          11   have any time to deal with it.



          12                  SEN. KULONGOSKI:  What I would suggest



          13   that you do is that if you would turn with me -- and



          14   I'm -- there are other people here that are going to



          15   talk about the bill.  I signed up on the bill.  It --



          16   it's obvious that it's extremely controversial with



          17   some people.  And I -- I would be greatly surprised --



          18   I did not see Ms. Remington here.  But she has always



          19   been here before on this bill, and is opposed to it,



          20   representing the ACLU.



          21                  In recalling the con -- in recalling the



          22   interim meeting and what we disagreed on -- and was a



          23   major element of disagreement among the newspapers.



          24   The only PA in the committee appeared on line 4, and it



          25   basically -- I mean, page 4, and lines 4 through 22.
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           1   And, basically, what the majority of the committee,



           2   during the interim, agreed to, was that arrest -- stale



           3   arrest records would not be subject to disclosure.  And



           4   if you read through that, it basically comes down that



           5   where there's been an arrest but there's been no action



           6   on it for a year, that in fact that information would



           7   not be subject to disclosure.



           8                  I recognize the arguments for and



           9   against that.  I believe strongly that the right



          10   information should not be disclosed.  But that does not



          11   mean that I do not recognize the competing arguments.



          12   I think we all know that uncontrolled disclosure and



          13   accessibility to arrest records not only affects the



          14   individual's status -- whether it's in school, his or



          15   her employment, professional licensing, things like



          16   that.



          17                  You know, the other aspect of this bill



          18   that you have to keep in mind is that one -- and each



          19   of us has a computerized dossier on ourselves.  And --



          20   and I one time found out and was amazed at how much



          21   information is in a computer on you.  But you know that



          22   that information is often inaccurate.  It's incomplete.



          23   And many, many times that -- it's just untruthful.  And



          24   this information, via the computer, is accessible to



          25   employers, credit agencies, schools, licensing boards,
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           1   and just a mult -- multitude of other agencies.



           2                  It's been said before, that in essence,



           3   that once a person becomes -- gets into the computer,



           4   it becomes a records prison.  And that the only way



           5   that people have to remove themselves from this prison,



           6   is you have to find a way to upgrade the information or



           7   prohibit its disclosure.



           8                  Now, on the other side of that argument,



           9   and it's one -- it's a very strong argument with the



          10   press, is the fact that one of the ways that they have



          11   to determine whether in fact police agencies, the



          12   courts, these people are doing their job, is to have



          13   accessibility to that information.  And I might tell



          14   you that during the interim, if I recall, the vote was



          15   very, very close, and everyone on the committee



          16   understood the -- the way of the two different values.



          17   But the committee -- a majority of them -- came out on



          18   the stale arrest records not be subject to disclosure.



          19                  It is not an easy issue by any means.



          20   But I would tell you that the committee, as I recall,



          21   that was the major issue that we disagreed on.  And



          22   it's one that you're going to have to wrestle with, and



          23   there are other people here, as I said, that can take



          24   you through the bill step by step.



          25                  I would suggest that if there's any part
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           1   of the bill that you do not understand, don't ask me.



           2   And the person we have to ask is Diana Godwin.  And she



           3   drafted this.  She isn't here.  So if you need any



           4   help -- and I know Diana would be more than happy to



           5   help you with it, because she has worked very, very



           6   hard on this issue.  And I know she was disappointed



           7   last time when it died, because she had been working on



           8   it for years.



           9                  So that's the bill.  That's its history.



          10   And I'm glad to see, more than anything, that it



          11   started in the House this time.



          12                  CHAIRPERSON COHEN:  Questions?



          13                    (Indiscernible.  Simultaneous voices.)



          14                  CHAIRPERSON COHEN:  Representative



          15   Smith, first.



          16                  REP. SMITH:  Ted, I want to be sure I



          17   understood you to say that this is exactly the same as



          18   Senate Bill 2?



          19                  SEN. KULONGOSKI:  It was introduced in



          20   the Senate.



          21                  REP. SMITH:  Okay.



          22                  SEN. KULONGOSKI:  Yes.  It was



          23   introduced in the Senate.  It is not the amended



          24   version.



          25                  REP. SMITH:  I see.  So there were
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           1   committee -- well --



           2                  SEN. KULONGOSKI:  The -- there were



           3   committee mem -- the bill that you got in the waning



           4   days of the session did have amendments to it.



           5                  REP. SMITH:  That were approved by the



           6   Senate?



           7                  SEN. KULONGOSKI:  That were approved by



           8   the Senate.



           9                  I'll be very blunt with you, because of



          10   the fact that the chairman and I, Senator Cook, at that



          11   time, disagreed over certain measures.  It very clearly



          12   was my intent to get the bill over to the House.  And



          13   we were going to work on it over here.  And there were



          14   a number of amendments in there that I -- I think that



          15   even the members of the Senate -- of the House



          16   Judiciary Committee would have disagreed with, and



          17   probably worked on it.



          18                  REP. SMITH:  Okay.



          19                  CHAIRPERSON COHEN:  Representative



          20   Bugas?



          21                  REP. BUGAS:  Well, by way of practice, I



          22   just want to have you know, and I want to say for this



          23   large audience, that this judiciary committee is much



          24   more reliable than the one on the other side.



          25                    (Laughter.)
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           1                  REP. BUGAS:  But I agree that this is



           2   the right committee for -- to start your bill.  But I



           3   thought this bill had the AOI on it?



           4                  SEN. KULONGOSKI:  I -- I was hoping he



           5   would not even attempt to recognize that, because it



           6   gives me great discomfort to (indiscernible) lead-off



           7   witness for a bill that was introduced by the



           8   Associated Oregon Industries.  And I'm quite sure that



           9   they will begin to wonder and read the bill a little



          10   more closely, when they see me up here testifying on



          11   behalf of one of their bills.



          12                  But I do believe that there has to be



          13   something done.  And I think that the State -- the



          14   legislature, very truthfully, has been somewhat



          15   negligent in not coming up with a resolution of it.



          16   Even, if in fact, that I'm not on the prevailing side,



          17   I think that there must be a procedure for handling



          18   this information.



          19                  REP. BUGAS:  More specifically



          20   (indiscernible) --



          21                    (Indiscernible.  Simultaneous voices.)



          22                  REP. BUGAS:  Do you remember the



          23   amendments, just in general, that came out of this?



          24                  SEN. KULONGOSKI:  I do not.



          25                  REP. BUGAS:  I can't remember them
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           1   either.



           2                  SEN. KULONGOSKI:  Because -- I can tell



           3   you what happened.  Is that -- there was a great



           4   disagreement on the committee of whether the bill would



           5   even be heard.  And at the end, the chairman of the



           6   committee proposed a series of amendments very quickly.



           7   I -- they were adopted to get the bill to the floor,



           8   and to the House.  And I can get those amendments for



           9   you.



          10                  REP. BUGAS:  If they are -- in fact, if



          11   I'm not mistaken, I know there was a A-engrossed



          12   version, and there may have even been another version



          13   of it.



          14                  CHAIRPERSON COHEN:  We'll have our staff



          15   get that for us then, so we can (indiscernible).



          16                  Other questions?



          17                  SEN. KULONGOSKI:  I appreciate your



          18   time.



          19                  CHAIRPERSON COHEN:  Thank you.



          20                  SEN. KULONGOSKI:  Thank you, Madam



          21   Chairperson.



          22                  (END OF RECORDED AUDIO)



          23                          * * *



          24



          25
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           2                       ) ss.
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           5                       CERTIFICATE



           6             I, Lisa Robison, Shorthand Reporter for the



           7   State of Oregon and Notary Public for the State of



           8   Oregon, do hereby certify that the foregoing



           9   audio-recorded session was taken down by me in



          10   stenotype from digital audio media tape and transcribed



          11   through computer-aided transcription; and that the



          12   foregoing transcript constitutes a transcript prepared



          13   to the best of my ability.  Untranscribed steno notes



          14   archived ten years on computer; transcribed English



          15   files archived five years on computer.



          16             Witness my hand at Vancouver, Washington,



          17   this 30th day of April, 2021.
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                                          Commission No. 966857

          25                              Expires October 4, 2021
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           1   TRANSCRIPTION OF THE AUDIO RECORDED



           2   House Judiciary Subcommittee III



           3   Work Session:  April 6, 1981



           4   HB 2682



           5   Tape 219



           6   Start Hour 1:00:20 and end Hour 1:03:20



           7



           8
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          22   TRANSCRIBED BY: Lisa Robison



          23
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           1   (START OF AUDIO RECORDING: April 6, 1981.  Start Hour



           2   1:00:20 and end Hour 1:03:20)



           3                  LT. FREELE:  That's a guess.  But



           4   (indiscernible).



           5                  UNIENTIFIED SPEAKER:  Thank you.



           6                  CHAIRPERSON COHEN:  Further comments?



           7                  But (indiscernible) we haven't discussed



           8   Section 8 yet.



           9                  MS. REMINGTON:  I was ready for that.



          10                  UNIENTIFIED SPEAKER:  Thanks.



          11                  MS. REMINGTON:  This is a provision



          12   that's -- has substantially been in every criminal



          13   record's bill, I believe, since the 1975 session.  And,



          14   as far as I know, has had no opposition.  And in the



          15   big battle of 1975, both the minority and the majority



          16   report carried this provision.  And it has since been



          17   adopted in the federal regs that govern only federally



          18   funded information centers.  This also is one of the --



          19   one of the -- if this were adopted into the law, it



          20   would give me reason to go along with the access to



          21   conviction records.



          22                  I brought for you today -- and I might



          23   ask some help in passing this around.  This file is the



          24   file on the America Civil Liberties Union that was



          25   collected and maintained by the Portland Police.  And
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           1   it has some interesting things that I -- first I'd like



           2   to tell you how -- how I came about it.  I was a member



           3   of the Security and Privacy Advisory Committee to the



           4   mayor, on what should be done about CRIS records at the



           5   time.  And we went through a whole series of hearings



           6   where we had different members of the police department



           7   come and explain to us what kinds of records they



           8   kape -- kept, and who had access to it.



           9                  And when we had Lieutenant Ospren



          10   (phonetic) of the Intelligence Division, we had great



          11   difficulty trying to understand what their policies



          12   were.  They said they -- we couldn't find out how --



          13   how they decided when to collect an intelligence file,



          14   nor once it was collected, who might have access to it



          15   for what reasons.  And it was in a sense of frustration



          16   that, not I, but another member of the committee said,



          17   "Well, for instance, would you have a file on the



          18   ACLU?"  And after some moments of silence and laughter,



          19   Lieutenant Ospren explained that, "Yes, indeed they did



          20   have a file on the ACLU."  And that it had been there



          21   for years, and they were in the process of purging it.



          22   And -- "because it should have never been maintained"



          23   -- "and it's going to be among the first among a lot of



          24   others to be thrown away."



          25                  The next day this made headlines.  As we
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           1   went down the stairs, I said, "If it's a really old



           2   newspaper clipping, like you say, don't destroy it.



           3   Let me have it for our file."  That was in January of



           4   '74, I believe.



           5                  And so the next day I --



           6                    (END OF RECORDED AUDIO)



           7                    (NOTE:  Untranscribed steno notes



           8                    archived ten years on computer;



           9                    transcribed English files archived five



          10                    years on computer.)



          11                          * * *
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           1   STATE OF WASHINGTON )



           2                       ) ss.



           3   County of Clark     )



           4



           5                       CERTIFICATE



           6             I, Lisa Robison, Shorthand Reporter for the



           7   State of Oregon and Notary Public for the State of



           8   Oregon, do hereby certify that the foregoing



           9   audio-recorded session was taken down by me in



          10   stenotype from digital audio media tape and transcribed



          11   through computer-aided transcription; and that the



          12   foregoing transcript constitutes a transcript prepared



          13   to the best of my ability.



          14             Witness my hand at Vancouver, Washington,



          15   this 30th day of April, 2021.
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          21                              Lisa R. Robison
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             1   TRANSCRIPTION OF THE AUDIO RECORD



             2   House Judiciary Subcommittee III



             3   Work Session:  4/06/1981



             4   HB 2682



             5   Start Minutes 31:38 and End Minutes 41:15



             6   Tape 220
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             9
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            15



            16
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            18



            19



            20



            21
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            25
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             1   (START OF AUDIO RECORDING:  April 6, 1981.  Start



             2   Minutes 31:38 and End Minutes 41:15.)



             3               MS. REMINGTON:  This also is one of the --



             4   if this were adopted into the law, would give me reason



             5   to go along with the access to conviction records.



             6               I brought for you today -- and I might ask



             7   some help in passing it around.  This file is the file



             8   on the American Civil Liberties Union that was collected



             9   and maintained by the Portland Police, and it has some



            10   interesting things.



            11               First, I'd like to tell you how I came



            12   about it.  I was a member of the Security and Privacy



            13   Advisory Committee to the mayor on what should be done



            14   about CRIS records at the time.  And we went through a



            15   whole series of hearings where we had different members



            16   of the police department come and explain to us what



            17   kinds of records they kept and who had access to it.



            18               And when we had Lieutenant Osborne of the



            19   intelligence division, we had great difficulty trying to



            20   understand what their policies were.  They said we



            21   couldn't find out how they decided when to collect an



            22   intelligence file, nor, once it was collected, who might



            23   have access to it for what reasons.



            24               And it was in a sense a frustration that



            25   not I but another member of the committee said, "Well,
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             1   for instance, would you have a file on the ACLU?"  And



             2   after some moments of silence and laughter, Lieutenant



             3   Osborne explained that, yes, indeed they did have a file



             4   on the ACLU, and that it had been there for years, and



             5   they were in the process of purging it, and because it



             6   should never have been maintained, and it's going to be



             7   one of the first ones among a lot of others that are



             8   being thrown away.  The next day this made headlines.



             9               As we went down the stairs I said, "If it's



            10   really all newspaper clippings, like you say, don't



            11   destroy it.  Let me have it for our files."  That was in



            12   January of '74, I believe.  And so the next day I read



            13   in the paper that he said he was going to give it to me.



            14               So periodically, over the next year, I



            15   would be reminded of this.  And I would write him a



            16   letter or call him up and say, "Hey, when am I going to



            17   get my file?"  And finally in April of '75 I got a call



            18   that I could come down to the police station and pick up



            19   the file, minus the eleven documents that were police



            20   reports that were taken.



            21               But what I would like you to note



            22   particularly is that in the file, when it was handed



            23   over to me, not only are names cross-indexed, and in



            24   some places they have Xerox files about the impeachment



            25   campaign and our Wounded Knee, and we assume that the
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             1   names underlined are on an index card.  But then you



             2   come to the ones on Wounded Knee and the impeachment and



             3   you'll find that they're Xeroxed and they're



             4   cross-referenced to a security file on 1973 militants.



             5               Then on Document No. 28, the panel to study



             6   ethical uses of crime files in the appointees are



             7   listed.  And some names like Stevie Remington and Freddy



             8   (indiscernible) and Betsy Welch are underlined, but not



             9   Captain Lou Rheinhart or District (indiscernible).  Then



            10   they go into the impeachment thing.



            11               And then finally on Document 29 you will



            12   find (indiscernible) put in, "Portland Police say files



            13   on ACLU, others dated."  And they also -- there's a



            14   headline in here where they promise to destroy the file,



            15   and that was in January.  And all the time they were



            16   telling me they were going to destroy the file and get



            17   it, they were continuing to clip all these things.



            18               And the last thing in the file was, next to



            19   last, is a copy of my letter to the editor on our



            20   criminal records stance in the Oregonian, and a letter



            21   to one of our board members and volunteers disputing an



            22   Oregonian editorial, which was in December of '75.



            23               UNIDENTIFIED SPEAKER:  Madam Chairperson?



            24               UNIDENTIFIED SPEAKER:  Yes,



            25   (indiscernible).
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             1               UNIDENTIFIED SPEAKER:  I think it's



             2   interesting that we have all these police agencies



             3   providing (indiscernible) services for the various



             4   organizations, and they want (indiscernible).



             5               MS. REMINGTON:  Anyway, my amendment reads:



             6   No law enforcement agency that is not criminal justice



             7   agency -- the governor is a criminal justice agency, and



             8   I did not want to prohibit him from keeping the



             9   political views of his opponent or (indiscernible), and



            10   it applies only to law enforcement agencies -- shall



            11   collect or maintain information about the political,



            12   religious, social views, etc., of any individual group,



            13   association.  The operable words, however, Unless such



            14   information directly relates to an investigation of



            15   criminal activities, and there are reasonable grounds to



            16   suspect the subject of the information is involved in



            17   criminal conduct.  That's (indiscernible) standard.  But



            18   if they have reasonable grounds to suspect, they can



            19   collect this kind of information, providing it's related



            20   to the supposed criminal conduct.



            21               I would urge you to adopt these two



            22   amendments.  If you did, you would have to also, in



            23   addition to what's on the paper, restore the part of the



            24   relating clause that says, creating new provisions.



            25               Finally, if the committee has any interest
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             1   in doing anything about a need-to-know procedure,



             2   discrimination employment or specific remedies for



             3   violation, I would be glad to (indiscernible) for



             4   additional amendments.



             5               UNIDENTIFIED SPEAKER:  Good.  Could I make



             6   a comment?



             7               UNIDENTIFIED SPEAKER:  Yes, please.



             8               UNIDENTIFIED SPEAKER:  I'm of the group



             9   that meant to try to get this all put together.  I'm the



            10   holdout on the new section 8.  And it really has got



            11   nothing to do with philosophy.  It's just that it -- and



            12   I've told Stevie all this before.  The reason that I



            13   balked was because I thought that we were changing the



            14   complexion of this bill, somewhat.  We started out to be



            15   a fairly simple bill in the beginning, even though it



            16   may be shorter, it is becoming a little more complex.



            17   And that concerns me because --



            18               MS. REMINGTON:  Excuse me, I want to



            19   interrupt you to say it was never a fairly simple bill.



            20               UNIDENTIFIED SPEAKER:  I agree.



            21               Poor choice of words.



            22               But I'd like the committee to know that it



            23   is because of that that I objected.  It is not because



            24   of any philosophical difference of opinion, or anything,



            25   on this thing because that's just not appropriate here,
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             1   I believe.



             2               I just felt that every time this thing has



             3   appeared in a bill in the past, the bill has gone down



             4   the tube.  It's with one exception, and that was in, I



             5   believe, 1975.  And we had to come back in special



             6   session and repeal the whole act, which included this



             7   language.



             8               Stevie was successful in getting on the



             9   books for a very short period of time.



            10               But that's the reason for my objection.  So



            11   what I'm telling you is that if it meant success or



            12   failure of this piece of legislation, I would capitulate



            13   and say go ahead.



            14               UNIDENTIFIED SPEAKER:  Okay.  Let's -- I'd



            15   like to -- unless there's something else that people



            16   want to say about this issue, we will be scheduling



            17   another time.  (Indiscernible).



            18               UNIDENTIFIED SPEAKER:  (Indiscernible) the



            19   ACLU amendment.  Do you have any objection to the first



            20   part of her amendments?



            21               UNIDENTIFIED SPEAKER:  Well, no.  That was



            22   the objection that the newspaper (indiscernible)



            23   association had.  That one was all right with us.



            24               UNIDENTIFIED SPEAKERS:  (Indiscernible.



            25   Simultaneous voices.)
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             1               UNIDENTIFIED SPEAKER:  We are all working



             2   together on this thing, insofar as we can.  And we're



             3   all coming from a little different angle here.  But,



             4   yes, we were neutral basically on that, on that



             5   particular amendment.  As the newspaper publishers were



             6   neutral on the section 8 amendment.



             7               UNIDENTIFIED SPEAKER:  Representative



             8   Hendriksen?



             9               REP. HENDRIKSEN:  Well, my (indiscernible),



            10   as I expressed, is that I would like something in there



            11   with the notice that in the notice provision includes



            12   the person be advised of their rights under title 7,



            13   that an arrest record per se is not grounds for not



            14   being hired or some notice (indiscernible).



            15               UNIDENTIFIED SPEAKER:  I'd be happy to meet



            16   with you on that.



            17               (Indiscernible).



            18               UNIDENTIFIED SPEAKER:  Yes.



            19               UNIDENTIFIED SPEAKER:  One thing.  With



            20   regard to the first amendment, if you adopt the first



            21   ACLU amendment.  Representative (indiscernible)



            22   notwithstanding the provisions of paragraph C.



            23   Paragraph C includes investigatory information for



            24   criminal purposes as well as the right to disclose some



            25   other things that I'm not -- I didn't -- I was trying to
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             1   (indiscernible) Stevie (indiscernible) long time.  And



             2   we haven't discussed before whether or not subsection B



             3   is a little bit broader, I think, than even she intends.



             4               UNIDENTIFIED SPEAKER:  Well, okay.  We'll



             5   have some other opportunities to discuss in detail, and



             6   discuss among yourselves and with committee members, the



             7   details of the amendments that have just been proposed



             8   by ACLU that are forwarded by Representative Hendriksen.



             9   And, in fact, any questions on the (indiscernible) bill



            10   that you've been provided.



            11               And I do thank you for your efforts to put



            12   together for the committee in a way that



            13   (indiscernible).



            14               Representative (indiscernible).



            15               UNIDENTIFIED SPEAKER:  I just must say, in



            16   going through this file, it does sort of send chills.



            17   You wonder how many files in various police agencies



            18   your own name is (indiscernible).



            19               UNIDENTIFIED SPEAKER:  Thank you very much.



            20                   (End of recorded audio.)



            21                   (NOTE:  Untranscribed steno notes



            22                   archived ten years on computer;



            23                   transcribed English files archived five



            24                   years on computer.)
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             1   (START OF AUDIO RECORDING:  March 20, 1981.  Start



             2   Minutes 2:00 and end Minutes 6:20.)



             3               MS. REMINGTON:  In the sense that it



             4   creates crime and that there is a public interest in



             5   seeing that we don't have people on the run, out of



             6   jobs, because of arrest records and so on; so that's a



             7   major point.



             8               Right now, we have no state-wide law



             9   governing release of criminal record information by



            10   criminal justice agencies, including the local police.



            11   No state law does anything about what they can maintain



            12   and to whom they can disseminate it, except the public



            13   records law saying an arrest record is a public record.



            14               House Bill 2682, in my view, and the ACLU's



            15   view, and, as Mr. Sterling said, is a compromise, but



            16   because it skirts the major issues in need of



            17   resolution, and our view exacerbates rather than



            18   alleviates the problems.  It obviously permits any



            19   inquirer to discover whether a person has an Oregon



            20   conviction or a current arrest, whether there's any need



            21   at all for the inquirer to have that information.



            22               There is no assurance that having been



            23   told, "Yes, Mr. Springer was arrested in Multnomah



            24   County on April 1, 1973," that the person making that



            25   inquiry will choose to go to the local records to get
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             1   any additional information.  If you have a hundred



             2   applicants for a position, and you're kind of trying to



             3   get them down, and you're willing to pay the money to



             4   get the information, you're going to eliminate right at



             5   that point and not bother to spend more time



             6   investigating, so they are not likely to get complete



             7   information.



             8               Without fingerprints (indiscernible)



             9   identifying information by a great deal than is required



            10   in this bill has been played out.  John Smith is the one



            11   applying for the job, and another John Smith gets the



            12   post-notice that his record has been sent out, but first



            13   John Smith doesn't know why he didn't get the job.



            14               If you go this route, we would urge that at



            15   least you require prior notice, and sort of hide mail so



            16   that you know they didn't get the information and



            17   opportunity to clear up any errors before, if you happen



            18   to be the person that is on the record.



            19               This bill does nothing to resolve a serious



            20   problem of dissemination by local police agencies -- and



            21   I'm not talking about court records, but local police



            22   agencies -- of arrest-only information, in which you're



            23   dealing with in terms of sealing the record.  But we



            24   have no rules now that are uniformed statewide on what



            25   the police can do with current arrest information or
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             1   long-ago arrest information.



             2               Finally, there's been little dispute about



             3   a particular provision that has been in many of the



             4   bills considered by this assembly, which deals with



             5   intelligence information, criminal investigatory



             6   material, if you will, but perhaps not even that.  Those



             7   of you who have been around long enough may recall



             8   Captain Brown's Red Squad in the '20s, '30s, and '40s in



             9   the City of Portland who collected card files on



            10   thousands of individuals suspected of being subversive.



            11   One of the cards was the entire student body of the City



            12   of Eugene.  Another was the YWCA Adelle Pickle Club, and



            13   a number of prominent citizens were on Captain Brown's



            14   card.



            15               And this red squad literally went out



            16   regularly and gave information to employers and warned



            17   them against hiring those kinds of people.  I have



            18   language if you're interested.  And I think the time is



            19   ripe for considering a State law which says that you



            20   cannot collect and maintain -- or maintain or



            21   disseminate information about a person's political,



            22   social, and political views unless you have reasonable



            23   reason to believe that they are engaged in criminal



            24   activity, and that that kind of information is necessary



            25   to pursue it.  But we have no guidelines on this now.
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             1                   (End of recorded audio.)



             2                   (NOTE:  Untranscribed steno notes



             3                   archived ten years on computer;



             4                   transcribed English files archived five



             5                   years on computer.)
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             1   (START OF AUDIO RECORDING:  May 11, 1981.  Start Minutes



             2   15:00 and End Minutes 21:00.)



             3               CHAIRPERSON COHEN:  I also have another



             4   amendment offered by ACLU, section 8.  And this one



             5   deals -- well, I'm not going to -- this one deals with



             6   law enforcement agencies collecting information, unless



             7   it's directly relating to investigation of criminal



             8   activities.



             9               Ms. Remington, do you want to talk about



            10   that?



            11               MS. REMINGTON:  I think you will recall



            12   that I cited some instances of collection of enormous



            13   files on individuals (indiscernible) where there was no



            14   allegation even that the individuals had ever been



            15   involved in any type of criminal activity.  We have had



            16   historically a lot of abuses in this.  And this is



            17   language that has been long-suggested as a matter of



            18   dealing with it.



            19               It's similar to the kind of -- the standard



            20   is the same as has been urged for some time now in the



            21   FBI and CIA controlling the intelligence agencies there.



            22   It has substantially, in this form, been adopted as LEAA



            23   regulations of the Department of Justice that applies



            24   only to those agencies that are having -- are federally



            25   funded for the maintenance of their records.

�





                                                                       3









             1               CHAIRPERSON COHEN:  Okay.  Do we need any



             2   further discussion about (indiscernible)?



             3               MS. HENDRIKSEN:  I oppose its adoption.



             4               CHAIRPERSON COHEN:  Representative



             5   Hendriksen (indiscernible) its adoption.



             6               (Indiscernible).



             7               UNIDENTIFIED SPEAKER:  Well, I just -- I



             8   just have to (indiscernible).



             9               I remember when I saw your file, Stevie,



            10   and I understand your feeling.  And I just think it is



            11   (indiscernible).  I am reminded that the ridicule of the



            12   ridiculed, which sometimes -- my old alma mater is --



            13   you know, we're investigating the Smith Act, well, you



            14   know, when we did it, it was a criminal activity.



            15               I think that -- I think there's enough of a



            16   shackle on law enforcement.  I don't know the abuse, I



            17   don't see the abuse.  I understand the irritation that



            18   you feel when you looked at Captain Brown's stuff



            19   (indiscernible).  But I don't understand the abuse or



            20   the harm that is come of it.



            21               MS. REMINGTON:  I wasn't alleging any harm



            22   to the ACLU.  I disclose only the one about ourselves.



            23   I didn't want to disclose anyone else.



            24               Right now there's an enormous federal



            25   lawsuit where there's been an incredible number of
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             1   abuses against the Socialist Workers Party where not



             2   only did they collect all kinds of information, but they



             3   went out and informed landlords that this man is a



             4   member of the Socialist Workers Party, and you ought to



             5   kick him out of your house, and they have been.  They



             6   have been fired from employment because of law



             7   enforcement agencies collecting this data and urging



             8   private individuals to take action.  That's enormous



             9   damage.



            10               UNIDENTIFIED SPEAKER:  Oh, I've heard a lot



            11   of it, and I'm not convinced they're all true.



            12               Let me tell you something.  The Smith Act



            13   has been shoved down my throat a thousand times.  When I



            14   first ran for office, people were asking if I were



            15   ashamed of having been an FBI (indiscernible).  Let me



            16   tell you something, Smith Act was on the



            17   (indiscernible).  It was passed by the Congress.  I



            18   didn't pass it.



            19               And it was at that time (indiscernible)



            20   that new membership in the Communist Party -- and that's



            21   what the Smith Act said, Membership alone, proven in the



            22   Communist Party, it was (indiscernible) constitution of



            23   our government, and a violation therefore of the



            24   constitution.



            25               Now, we didn't go out and do that because
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             1   it was fun to follow all those folks, and it was a



             2   criminal conduct at that time we were investigating.



             3   And there were a lot of folks that I think were really



             4   pretty harmless, and I thought so at the time.  But



             5   that's what the law said.



             6               MS. REMINGTON:  This would allow it if it



             7   were a crime.



             8               UNIDENTIFIED SPEAKER:  That's why I say a



             9   surplus.  I don't think that's happening without a



            10   reason.



            11               UNIDENTIFIED SPEAKER:  I'd like to make --



            12   I guess, I've been reading, with some interest, what's



            13   being proposed at the federal level, and I'm inclined to



            14   support this because I think we're having some retreat



            15   (indiscernible) information on any number of issues at



            16   the federal level.  And I think it's -- you know, I just



            17   support it because I think we have no indication of



            18   what's going to be happening at the federal level.  And



            19   I am concerned about making sure that we have something



            20   in place (indiscernible) state level.



            21               UNIDENTIFIED SPEAKER:  Representative



            22   (indiscernible).



            23               UNIDENTIFIED SPEAKER:  I just want to say



            24   I'm in support of the motion also because I think it's



            25   very important that we give a clearer message to our
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             1   police agencies about what we consider a proper role.



             2               And also, in these times of fiscal



             3   conservancy, I think they don't need to be archivists



             4   for local groups.  I noticed a nice archivist file on



             5   the ACLU.  I'd like to know how much money they spent on



             6   clipping all that information and posting it in.



             7               So I don't think it's an appropriate



             8   function in the police agencies, and I think this is a



             9   good time to make that clear.



            10               CHAIRPERSON COHEN:  The clerk will call the



            11   roll.



            12               THE CLERK:  Representative Bugas?



            13               REP. BUGAS:  No.



            14               THE CLERK:  Courtney?



            15               REP. COURTNEY:  Yes.



            16               THE CLERK:  Hendriksen?



            17               REP. HENDRIKSEN:  Aye.



            18               THE CLERK:  Smith?



            19               REP. SMITH:  Aye.



            20               THE CLERK:  Cohen?



            21               CHAIRPERSON COHEN:  Aye.



            22               THE CLERK:  Springer?



            23               REP. SPRINGER:  Aye.



            24               CHAIRPERSON COHEN:  Motion passes.



            25                   (End of recorded audio.)
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           1   (START OF AUDIO RECORDING: July 22, 1981.  Start



           2   Minute 00:00 and end Minute 31:23.)



           3                  THE CLERK:  This is the Committee on



           4   Justice.  Wednesday July 22, 1981.  1:30 p.m.



           5   (Indiscernible) work session on amended House Bill



           6   3127, House Bill 3020, House Bill 2443, amended House



           7   Bill 2682-A, House Bill 3180, House Bill 3272, amended



           8   House Bill 2027, amended House Bill 2024, amended House



           9   Bill 2017, House Bill 2447, amended House Bill 2380,



          10   amended House Bill 2692, Senate Bill 887, House Bill



          11   2030.



          12                    (Audio lost.)



          13                  CHAIRPERSON WYERS:  -- order.  Is



          14   Representative Lombard out in the hall?



          15                  REP. LOMBARD:  Right here.



          16                  CHAIRPERSON WYERS:  Oh, there you are.



          17                  REP. LOMBARD:  Right here.  I'm sorry to



          18   keep you waiting.  I got called to the president's



          19   office.



          20                  While you're waiting for quorum, then



          21   the quorum came hours ago.  You've got Ways & Means at



          22   three quorum?



          23                  UNIDENTIFIED SPEAKER:  Yeah.  Sort of.



          24   It's that kind of -- it's that kind of issue.



          25                  REP. LOMBARD:  You really need a quorum
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           1   somewhere.



           2                  CHAIRPERSON WYERS:  (Indiscernible)?



           3                  UNIDENTIFIED SPEAKER:  Yeah.



           4                  UNIDENTIFIED SPEAKER:  (Indiscernible)?



           5                  CHAIRPERSON WYERS:  We've got everyone



           6   here but Kulongoski now.



           7                    (Indiscernible.  Simultaneous voices.)



           8                  CHAIRPERSON WYERS:  Why don't we go



           9   ahead and go over your bill.



          10                  REP. LOMBARD:  Okay.



          11                  CHAIRPERSON WYERS:  And when we get the



          12   vote here, maybe we can do something?



          13                  REP. LOMBARD:  Okay.  Thank you,



          14   Mr. Chairman.



          15                  For the record, I'm Kip Lombard, State



          16   Representative District 52.  House Bill 3020 comes to



          17   you really at the instigation -- as a result of a



          18   letter (indiscernible) -- which I am having passed out



          19   to committee members -- from Judge Ted Abram in Klamath



          20   Falls.  The letter is directed to myself, to Senators



          21   Heard and Hannon, and to Representative Kennedy.  It



          22   brings up a very simple problem, but one that



          23   apparently has been an anachronism in the law for quite



          24   some time and has required a fair amount of paperwork,



          25   all for naught.
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           1                  UNIDENTIFIED SPEAKER:  Is



           2   (indiscernible) number of the bill?



           3                  REP. LOMBARD:  House Bill 3020.  It's



           4   the second one down, I believe.



           5                  Existing law today provides that when



           6   the police take a person in who's intoxicated or under



           7   the influence of controlled substances, they can take



           8   the individual to the person's home, to a treatment



           9   facility, or if no treatment facility is available to



          10   the city or county jail.



          11                  When a person is taken either to a



          12   treatment facility or a jail, the director of the



          13   facility or the officer in charge of the jail is



          14   required, by current ORS 426.460, subparagraph 4, to



          15   provide written notice of the person's admission to the



          16   county Probate Court within 24 hours after admission.



          17                  However, since a person taken to jail



          18   must be released when the person is no longer under the



          19   influence or incapacitated, or the person taken to the



          20   treatment facility must be discharged within 48 hours,



          21   unless that person applies for voluntary admission.



          22   The person, generally, is released before the report



          23   even reached the Probate Court.



          24                  As indicated in Judge Abram's letter, he



          25   puts them in a file.  They stay there.  He doesn't
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           1   remember, in the five years that he's been a judge,



           2   that he's ever looked at them any further.  He doesn't



           3   see the need to keep the letters.  House Judiciary



           4   Committee in the House agreed.  And of consequence we



           5   adopted the House Bill 3020, which deletes that -- that



           6   report requirement.



           7                  What the bill does is it retains the



           8   48-hour provision in there.  You'll see by



           9   Judge Abram's letter that he suggested that if a person



          10   stays beyond 24 hours, that a report be sent.  But



          11   after discussing it further with Judge Abram and



          12   looking at the situation in the House Judiciary, we



          13   determined that since the individual has to be



          14   dismissed or discharged from the facility any way,



          15   within 48 hours, there really wasn't any need to make



          16   any report at all.



          17                  That's the essence of the bill.  And as



          18   I say, it will reduce some paper -- where this can be



          19   your reduction of paperwork bill for the session.



          20                  CHAIRPERSON WYERS:  Is there anything



          21   about this bill, Representative Lombard, that would



          22   reduce the public's ability to find out if a person had



          23   been so lodged?



          24                  REP. LOMBARD:  Well --



          25                  CHAIRPERSON WYERS:  Or I -- let me amend
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           1   that question.  Is there some way that the public could



           2   find out (indiscernible)?



           3                  REP. LOMBARD:  I guess we have this



           4   situation.  Because we had the situation that requires



           5   that a person be discharged within -- either



           6   immediately from a jail, or be discharged within



           7   48 hours after they've applied for voluntary admission



           8   to -- unless they apply for voluntary admission, I



           9   think the public's interest is protected in that the



          10   individual is let out.



          11                  I think the public's interest really is



          12   that if an individual is going to be placed in a



          13   facility like this, and kept for any extended period of



          14   time, then somebody ought to know.  And I guess the --



          15   I can't speak for what the originators of the original



          16   law had in mind, but I suppose I could guess that what



          17   they had in mind is if an individual is going to be



          18   kept for any extended period of time in a facility like



          19   this, that the Probate Court, as a representative of



          20   the public, ought to know that the individual is there



          21   and raise appropriate questions as to whether or not



          22   the person ought to be incarcerated.



          23                  So, as I say, we provide now that they



          24   have to be discharged within that very short period of



          25   time.  And so I guess our feeling was that the public's
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           1   interest in terms of having the Probate Court step



           2   in -- or be in a position to step in -- really is



           3   obviated by the discharge requirement.  And, as I say,



           4   apparently Judge Abram -- and I've talked to some other



           5   judges who never use this.  So apparently it's not



           6   serving a function (indiscernible).



           7                  CHAIRPERSON WYERS:  Senator Brown now



           8   moves House Bill 2030 to the floor with a Do Pass



           9   recommendation.  Is there discussion?



          10                  UNIDENTIFIED SPEAKER:  3020?



          11                  UNIDENTIFIED SPEAKER:  Didn't I say



          12   3020?



          13                  UNIDENTIFIED SPEAKER:  3020.



          14                  UNIDENTIFIED SPEAKER:  3020.  Yeah.



          15                  UNIDENTIFIED SPEAKER:  I thought you



          16   said 2030.



          17                    (Indiscernible.  Simultaneous voices.)



          18                  CHAIRPERSON WYERS:  If I didn't -- you



          19   have too much figures running around.



          20                  UNIDENTIFIED SPEAKER:  That's right.



          21                  CHAIRPERSON WYERS:  Don't we all.



          22                  Please call the roll.



          23                  THE CLERK:  Brown?



          24                  SEN. BROWN:  Aye.



          25                  THE CLERK:  Fadeley?  Gardner?
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           1                  SEN. GARDNER:  Aye.



           2                  THE CLERK:  Jernstedt?  Kulongoski?



           3                  SEN. KULONGOSKI:  Aye.



           4                  THE CLERK:  Smith?  Wyers?



           5                  CHAIRPERSON WYERS:  Aye.



           6                  Thank you very much.



           7                  UNIDENTIFIED SPEAKER:  Is that



           8   assaulting a senior citizen still in your subcommittee?



           9                    (Indiscernible.  Simultaneous voices.)



          10                  CHAIRPERSON WYERS:  Thank you.



          11                  UNIDENTIFIED SPEAKER:  Thank you.



          12                  CHAIRPERSON WYERS:  Thank you.



          13                    (Indiscernible.  Simultaneous voices.)



          14                  CHAIRPERSON WYERS:  Yeah.  Why don't we



          15   do that.  That's 2682?



          16                  UNIDENTIFIED SPEAKER:  (Indiscernible.)



          17                  CHAIRPERSON WYERS:  Are all the right



          18   people here?



          19                  UNIDENTIFIED SPEAKER:  Yup.



          20                  CHAIRPERSON WYERS:  No?  Oh, I was asked



          21   to -- we could take some of our testimony, but Dave



          22   Frohnmayer and Stevie Remington want to testify on this



          23   bill.



          24                  UNIDENTIFIED SPEAKER:  We --



          25   Mr. Chairman?
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           1                  CHAIRPERSON WYERS:  But we could get



           2   started with it.



           3                  UNIDENTIFIED SPEAKER:  You know, we all



           4   know about this bill.  This is Senate Bill 2, isn't it?



           5                  UNIDENTIFIED SPEAKER:  Yeah.



           6                  UNIDENTIFIED SPEAKER:  Same old bill.



           7                  UNIDENTIFIED SPEAKER:  Yeah.  There's an



           8   amendment and a provision.



           9                  UNIDENTIFIED SPEAKER:  There's one



          10   amendment we need to make.  It's to the ACLU's



          11   amendment.  And then let's send it out.



          12                  CHAIRPERSON WYERS:  Well, that sounds --



          13   that sounds like what I thought was going to happen.



          14                  Do you know what -- what Attorney



          15   General Frohnmayer wanted to testify to?



          16                  MS. GNIEWOSZ:  Yes.  When I told him



          17   that it appears that the amendments might be put in, he



          18   said that he'd have some compromise amendments.



          19                  UNIDENTIFIED SPEAKER:  We don't -- no.



          20   No. No. No.



          21                  CHAIRPERSON WYERS:  What's the number



          22   again?



          23                  UNIDENTIFIED SPEAKER:  We're going to be



          24   fighting on this thing all morning.



          25                  UNIDENTIFIED SPEAKER:  Would the ACLU
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           1   oppose the bill if we didn't have time to have Stevie



           2   Remington testify on it?



           3                  MS. GNIEWOSZ:  Her letter is in the



           4   file.



           5                  UNIDENTIFIED SPEAKER:  (Indiscernible)



           6   if you still consider adding the amendment, but



           7   (indiscernible) she should be here (indiscernible).



           8                  UNIDENTIFIED SPEAKER:  Let's just put



           9   the amendments --



          10                  CHAIRPERSON WYERS:  That's the amendment



          11   that was passed in the House?



          12                  UNIDENTIFIED SPEAKER:  Right.



          13                  MS. GNIEWOSZ:  Her letter in the file



          14   has the amendment.  And, actually, if you look at the



          15   bill --



          16                  SEN. GARDNER:  I move that amendment,



          17   Mr. Chairman.



          18                  MS. GNIEWOSZ:  All you want to do is put



          19   in the language on page 6, line 24 through 28, which is



          20   Section 8 of --



          21                  CHAIRPERSON WYERS:  Right.



          22                  Please call the roll on Senator



          23   Gardner's motion.



          24                  UNIDENTIFIED SPEAKER:  Yeah.  Which is



          25   to add Section 8.
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           1                    (Indiscernible.  Simultaneous voices.)



           2                  UNIDENTIFIED SPEAKER:  Senator



           3   Kulongoski.



           4                  CHAIRPERSON WYERS:  Oh, Senator



           5   Kulongoski is.  I'm sorry.



           6                  UNIDENTIFIED SPEAKER:  Yeah.



           7                  THE CLERK:  Brown?



           8                  SEN. BROWN:  This is on the ACLU --



           9                  UNIDENTIFIED SPEAKER:  Adding the ACLU



          10   amendment.



          11                  SEN. BROWN:  Aye.



          12                  THE CLERK:  Fadeley?  Gardner?



          13                  SEN. GARDNER:  Aye.



          14                  THE CLERK:  Jernstedt?  Kulongoski?



          15                  UNIDENTIFIED SPEAKER:  Aye.



          16                  THE CLERK:  Smith?  Wyers?



          17                  CHAIRPERSON WYERS:  Aye.



          18                  Motion carried.



          19                  Allison (phonetic), Smith is wanting --



          20   is standing up.



          21                  Was that because you wanted to say



          22   something about this?



          23                  SEN. SMITH:  No.  I thought you were



          24   trying to get Mr. Frohnmayer, and he's next door on



          25   another bill.
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           1                  CHAIRPERSON WYERS:  Well, I think as a



           2   courtesy to Mr. Frohnmayer.  We ought to --



           3                  You don't want to (indiscernible)?



           4                  UNIDENTIFIED SPEAKER:  No.



           5                  SEN. GARDNER:  Mr. Chairman, let me just



           6   ask a -- quickly --



           7                  CHAIRPERSON WYERS:  Senator Gardner.



           8                  SEN. GARDNER:  -- of the various -- Don



           9   and -- and -- Don, you've -- you've seen these



          10   amendments; right?



          11                  UNIDENTIFIED SPEAKER:  I think I have.



          12   Did you just adopt the Section 8 package?



          13                  SEN. GARDNER:  Yes.



          14                  CHAIRPERSON WYERS:  Yes.



          15                  SEN. GARDNER:  That's acceptable to you?



          16   That doesn't hurt the bill?



          17                  And, Ray Gribbling (phonetic), that



          18   is -- that's all right with you too; right?  You'll



          19   still support the bill with those back in it?  And all



          20   the other proponents will still support it, with those



          21   amendments back -- the ACLU amendment, Section 8 back



          22   in it?



          23                  UNIDENTIFIED SPEAKER:  Let's move it out



          24   and Do Pass.



          25                  CHAIRPERSON WYERS:  Did you tell him we
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           1   were doing this, or is he on the stand in the other



           2   room?



           3                  SEN. SMITH:  He is --



           4                  CHAIRPERSON WYERS:  He's testifying?



           5                  SEN. SMITH:  Being questioned, I think.



           6                  CHAIRPERSON WYERS:  Okay.



           7                  SEN. GARDNER:  I'll hold -- I'll



           8   withdrawal my motion, if you wish to have him testify



           9   before we move it out.  I'll defer to the chair on that



          10   issue.



          11                  CHAIRPERSON WYERS:  Senator Kulongoski



          12   wants to go ahead and vote.



          13                  SEN. KULONGOSKI:  Whatever you want to



          14   do, Mr. Chairman.



          15                  CHAIRPERSON WYERS:  Well, I will -- I'll



          16   go along with the majority.



          17                    (Laughter.)



          18                  SEN. GARDNER:  Unless I hear otherwise,



          19   my motion stands.  Unless I'm instructed by -- asked by



          20   the chair to withdraw my motion, my motion stands.



          21                  CHAIRPERSON WYERS:  Is there any



          22   discussion to Senator Gardner's motion?



          23                  I think that everyone has been talked



          24   with about this, and (indiscernible) has their mind



          25   made up.  So I really -- I think that this late in the
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           1   session we ought to go ahead and vote.



           2                  Please take the roll.



           3                  THE CLERK:  Senator Brown?



           4                  SEN. BROWN:  Aye.



           5                  THE CLERK:  Fadeley?  Gardner?



           6                  SEN. GARDNER:  Aye.



           7                  THE CLERK:  Jernstedt?  Kulongoski?



           8                  SEN. KULONGOSKI:  Aye.



           9                  THE CLERK:  Smith?  Wyers?



          10                  CHAIRPERSON WYERS:  Aye.



          11                  Motion carried.



          12                  Did either -- did either one -- does



          13   anyone remember who carried this bill last session?



          14                  UNIDENTIFIED SPEAKER:  Who carried it



          15   last session?  Ted.  Let Ted carry it again, it will



          16   fail again.



          17                  CHAIRPERSON WYERS:  Would you like to



          18   carry this bill?



          19                  SEN. KULONGOSKI:  Listen.  This is --



          20   this is my tar baby [sic].



          21                  UNIDENTIFIED SPEAKER:  This is a house



          22   bill this time though.



          23                  SEN. KULONGOSKI:  I can't get away from



          24   this thing.  I would be more than happy to -- Dana's



          25   (phonetic) going to talk to me after the meeting,
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           1   and --



           2                    (Laughter.  Indiscernible.



           3                    Simultaneous voices.)



           4                  UNIDENTIFIED SPEAKER:  Everybody's



           5   agreed.  We're all compromised out.



           6                  A.G. FROHNMAYER:  Are you hearing 3262



           7   (indiscernible)?



           8                  CHAIRPERSON WYERS:  We were, until we



           9   voted on it just a minute ago.  We just couldn't wait.



          10                  THE CLERK:  No.  2682.



          11                  A.G. FROHNMAYER:  2682.



          12                  CHAIRPERSON WYERS:  2682.



          13                  A.G. FROHNMAYER:  Are you telling me



          14   you, in fact, have taken a vote, Mr. Chairman?



          15                  CHAIRPERSON WYERS:  Yes.  I'm afraid we



          16   have.



          17                  UNIDENTIFIED SPEAKER:  We've added the



          18   ACLU amendments.



          19                  A.G. FROHNMAYER:  May I make a comment



          20   on those, and ask that you would reconsider,



          21   Mr. Chairman?



          22                  CHAIRPERSON WYERS:  Well, we think --



          23   certainly, yes.  Please -- please come forward and give



          24   your name for the record.



          25                  A.G. FROHNMAYER:  Thank you,
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           1   Mr. Chairman.



           2                  For the record, Dave Frohnmayer,



           3   Attorney General representing the Department of



           4   Justice -- and I think probably all the major law



           5   enforcement agencies in the state, based on a



           6   conversation I had a noon.



           7                  Mr. Chairman, I apologize for not being



           8   here.  I understood from counsel that you were not to



           9   take up this matter until 2:30; otherwise, I would have



          10   been here to testify with the ACLU.



          11                  UNIDENTIFIED SPEAKER:  (Indiscernible.)



          12                  A.G. FROHNMAYER:  I'm beginning to



          13   understand that in this measure you adopted the ACLU



          14   amendment, which I understand to have been the former



          15   Section 8 of the A-engrossed House Bill.  Am I correct



          16   in the assumption?



          17                  CHAIRPERSON WYERS:  Yes.



          18                  A.G. FROHNMAYER:  All right.



          19                  Mr. Chairman, there are serious fiscal



          20   and practical problems with that section.  If the



          21   committee is of a mind to add some proscription, with



          22   respect to the selection of collection of retention of



          23   criminal offender information that may have racial or



          24   religious or social overtones, I have the compromised



          25   proposal which has been proved to work because it has
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           1   already been implemented in Oregon -- in our past.  And



           2   I would strongly urge you not to adopt Section 8 as it



           3   (indiscernible) exists in the House Bill.



           4                  Now, may I tell you why?



           5                  CHAIRPERSON WYERS:  Yes.



           6                  UNIDENTIFIED SPEAKER:  (Indiscernible) a



           7   copy of what you want?



           8                  A.G. FROHNMAYER:  Yes, I do.



           9                  Let me say, Mr. Chairman, that this --



          10   this measure was reviewed as recently as the noon lunch



          11   in the Governor's commission on organized crime.  In



          12   attendance were the executive officials of the FBI in



          13   Oregon -- of the Multnomah County District Attorney's



          14   Office -- Portland Police Bureau, United States



          15   Attorney's Office, the Internal Revenue Service, and



          16   the Multnomah County Sheriff's Department, as well as



          17   our own staff.  And I -- I believe that the views I'm



          18   expressing are unanimous with respect to those offices.



          19                  The problem, first of all, with respect



          20   to the fiscal impact, and the reason -- one of the



          21   major reasons why the Ways & Means Committee removed



          22   this measure is that it speaks in terms of collect or



          23   maintain information.



          24                  Now, if this bill goes into effect, and



          25   that information is no longer to be maintained because
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           1   the law says you can't do it, that literally meant --



           2   it means that every single police agency has to go



           3   through every single file that it has, every single



           4   microfilm, every single notebook, and strip those



           5   matter -- matters out of it, after first making an



           6   assessment.



           7                  I cannot possibly tell you what --



           8   what -- what numbers of hours and kinds of expenses



           9   would be involved, simply in that monitoring aspect, to



          10   determine whether or not they are maintaining those.



          11   But I suggest to you that they are substantial.  And in



          12   a time when every budget is being cut back 10 percent



          13   or more, as ours has been, it seems to me that that



          14   fiscal impact is unjustifiable, particularly in light



          15   of the alternative language I wish to propose to you.



          16                  Secondly, the language in this Section 8



          17   referred to the collection of information.  That you



          18   can't collect it at all.  And the problem, from the



          19   standpoint of professional investigators and those



          20   agencies that were represented at the meeting I just



          21   came from, of course, are (indiscernible) them, that



          22   very often you don't know what it is that you are



          23   collecting until you've had a chance to -- to assess



          24   it.  And that's the purpose for being careful about



          25   using words of that kind.
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           1                  Third, and this is probably a concern



           2   that I would just raise to the members of the committee



           3   and ask your -- your careful examination of it.  But we



           4   want to be very careful that we understand what you



           5   mean about a person's social views.  I suppose if a



           6   person or group were sociopathic and viewed rape as a



           7   social event, that could be viewed as social views.



           8                  CHAIRPERSON WYERS:  Would this involve



           9   things -- things like that?



          10                  A.G. FROHNMAYER:  I know the case you're



          11   talking about, and I think the point is apt.



          12                  CHAIRPERSON WYERS:  Why didn't that



          13   information get to the Governor then?



          14                  A.G. FROHNMAYER:  Well, I'm not --



          15                  CHAIRPERSON WYERS:  This law wasn't in



          16   effect?



          17                  A.G. FROHNMAYER:  Senator Wyers, I'm



          18   not -- not here to defend a particular decision in that



          19   regard.  I'm talking about what police agencies can do



          20   in their investigatory capacity.



          21                  CHAIRPERSON WYERS:  Okay.  And I



          22   shouldn't bring that up.  The only reason I do is



          23   that -- one of the problems is things like this are



          24   collected and kept.  And then, you know, all kinds of



          25   people who are innocent have information collected on
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           1   them.



           2                  I went to see Wayne Morris speak in 1964



           3   down in California.  I am a United States Senator and



           4   had myself liberally photographed by federal agents at



           5   the top of the Napalm Factory that they were -- where



           6   the speech was.  And I've often wondered where those



           7   photographs are.



           8                  A.G. FROHNMAYER:  Well, I think that the



           9   points I'm trying to make don't relate to that one



          10   really.



          11                  CHAIRPERSON WYERS:  Well, you say they



          12   shall not permanently maintain.



          13                  A.G. FROHNMAYER:  That's correct.



          14                  Now, if I may --



          15                  CHAIRPERSON WYERS:  And that was a



          16   political view I guess.  But I wouldn't be attracted to



          17   a speech made by Wayne Morris during the Vietnam War.



          18                  A.G. FROHNMAYER:  Well, I think it's



          19   silly.  And I don't think that under the proposal that



          20   I'm offering to you that kind of material would be



          21   kept.



          22                  What I'm trying to offer is an amendment



          23   that works.  One that does not present a fiscal impact.



          24   And one that is consistent with the investigative



          25   duties of law enforcement agencies that you ask them to
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           1   go out and do.



           2                  Now, let me tell you why there's a



           3   difference in these two measures.  First of all, we



           4   know that this thing called "page 2" works, because



           5   this is a copy of Governor Straub's executive order



           6   implementing criminal records security, which was



           7   enacted in 1975, adopted and promulgated by Governor



           8   Straub immediately after the special session repealed



           9   the flawed criminal record law of the session.  This



          10   criminal record executive order covered the State



          11   Police.



          12                  Our proposal would simply be that you



          13   use it to cover all law enforcement agencies.  And you



          14   could amend three words and do that by striking "State



          15   Police" and put "law enforcement agencies," consistent



          16   with your definitions section.  It worked.  It worked



          17   fine.  Law enforcement agencies didn't want to collect



          18   that stuff.  I'm told by the superintendent of State



          19   Police that in fact the measure was workable, and that



          20   they had no problem with it.  And it existed as a



          21   protection for Oregonian civil liberties until it was



          22   repealed by subsequent executive order, as I understand



          23   it, just a couple years ago.



          24                  It deals with the criminal information



          25   system.  It talks about permanent retention rather than
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           1   the notion of collector or maintain.  That right away



           2   cuts out the fiscal impact that I -- that I referred



           3   to.  It talks about the reasonable grounds to suspect



           4   that the subject of the information is or may be



           5   involved in criminal acts or activities.  I think the



           6   addition of that modifier "may be" is terribly



           7   important.  And there was unanimous agreement, this



           8   noon, with respect to the importance of that,



           9   particularly in the area of political assassinations.



          10                  As you probably know, or you may not



          11   know, assassination threats, I'm told by federal



          12   officials, as of today, have risen some 500 to



          13   600 percent since President Reagan's assassination



          14   attempt.  You probably also know that law enforcement



          15   agencies around the country are very concerned about



          16   this, and have an interface with the Secret Service for



          17   purposes of protecting the President and high



          18   governmental officials -- state and federal.



          19                  And it's obvious that when you are



          20   collecting information about individuals who make those



          21   threats, that the conversation overheard about someone



          22   saying, "I'd like to kill the President," may never



          23   result in criminal activity.  On the other hand, it



          24   may.  And the capacity of law enforcement agencies to



          25   protect public officials against the most basic threat,
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           1   which is to their life through assassination, is not



           2   going to be effective unless you give the capacity to



           3   law enforcement agencies to collect that information



           4   when it may be about an individual involved in that.



           5                  SEN. GARDNER:  Mr. Chairman?



           6                  CHAIRPERSON WYERS:  Senator Gardner?



           7                  SEN. GARDNER:  Dave, let me -- let me



           8   interfere just for a second.  It's very late in the



           9   session.  This bill -- Senate Bill 2 had an analogous



          10   provision in it, didn't it?  Last --



          11                  A.G. FROHNMAYER:  Something of that



          12   kind.



          13                    (Indiscernible.  Simultaneous voices.)



          14                  A.G. FROHNMAYER:  I couldn't -- well, I



          15   couldn't find it.  This -- the language in the



          16   A-engrossed version had been changed from what it was



          17   in Senate Bill 2, and it's certainly different than



          18   what it was in the executive order.



          19                  CHAIRPERSON WYERS:  Well, it's passed



          20   the House.



          21                  A.G. FROHNMAYER:  Without the -- without



          22   the section, however.



          23                  CHAIRPERSON WYERS:  I understand it



          24   passed the House.



          25                  UNIDENTIFIED SPEAKER:  Section 8 didn't
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           1   actually pass the House?



           2                    (Indiscernible.  Simultaneous voices.)



           3                  UNIDENTIFIED SPEAKER:  Either out of



           4   Judiciary or through the House, and then it went down



           5   to Ways & Means where it was taken out.



           6                  A.G. FROHNMAYER:  All right.  I'd



           7   forgotten the sequence of it.



           8                  UNIDENTIFIED SPEAKER:  Did it pass the



           9   floor of the House?



          10                  CHAIRPERSON WYERS:  Did it pass the



          11   floor or just the committee?



          12                  UNIDENTIFIED SPEAKER:  No.  It passed



          13   the Judiciary Committee --



          14                  CHAIRPERSON WYERS:  Judiciary Committee.



          15                  UNIDENTIFIED SPEAKER:  -- and then went



          16   to Ways & Means Committee.



          17                  UNIDENTIFIED SPEAKER:  Okay.



          18                  A.G. FROHNMAYER:  So it did not pass the



          19   House.



          20                  CHAIRPERSON WYERS:  So it's not been



          21   voted on -- on the floor.  But it did -- it's been in



          22   there a long time and being wrestled around for a long



          23   time.



          24                  A.G. FROHNMAYER:  Well, with all due



          25   respect, Senator Wyers, I'm not sure that these
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           1   particular points I'm making have been focused upon,



           2   because I don't believe it came up to a hearing quite



           3   (indiscernible).  It's in the 2,600 series of house



           4   bills.



           5                  UNIDENTIFIED SPEAKER:  What happened in



           6   the House Judiciary Committee?  Were these --



           7                  A.G. FROHNMAYER:  I do not know.



           8                  UNIDENTIFIED SPEAKER:  Were these views



           9   presented to them?



          10                  A.G. FROHNMAYER:  Not to my knowledge.



          11   My own -- my own, certainly, were not.  The bill



          12   slipped by without our possibility to handle it.



          13                  SEN. KULONGOSKI:  Mr. Chairman?



          14                  CHAIRPERSON WYERS:  Senator Kulongoski?



          15                  SEN. KULONGOSKI:  I guess, David,



          16   what -- what I'm having difficulty with -- first of



          17   all -- and you pointed out -- and I guess we may just



          18   disagree, but you gave me the example of threats to



          19   public figures or elected public officials.  And I -- I



          20   still think that that's going to be covered in lines



          21   26, 27, 28, which relates to investigation of criminal



          22   activities and so on.



          23                  But what bothers me more is the



          24   amendment that you're suggesting says, "Law enforcement



          25   agencies shall not permanently maintain within its

�                                                                          26







           1   criminal record information systems."  And then



           2   criminal record -- criminal offender information is



           3   described and defined in the bill as, "Includes records



           4   and related data as to physical description and vital



           5   statistics, fingerprints received and compiled by the



           6   bureau for purposes of identifying crim" -- "criminal



           7   offenders and alleged offenders, records of arrest, and



           8   the nature and disposition of criminal charges,



           9   including sentencing, confinement, parole, and



          10   release."  If that is what "criminal offender



          11   information" is, when would any of this information



          12   about political, religious, or social views be



          13   incorporated into that at any time?



          14                  Because what the criminal offender



          15   information, as I understand it, is not an



          16   investigative file.  It is to give information about



          17   the individual as to description and vital statistics



          18   and things like that, and not to get into the data that



          19   you've been describing.



          20                  A.G. FROHNMAYER:  Yeah.  Of course this



          21   is going to end up in an investigative file.  And



          22   Senator Kulongoski, for that matter, I have no



          23   objection if the -- if the words within the criminal



          24   offender information systems are simply struck from



          25   this.  The point is they shall not permanently maintain
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           1   it.  If it's your concern that they'd be keeping



           2   investigative file and then the computer file --



           3                  SEN. KULONGOSKI:  Well, that's exactly



           4   what I think is going to happen.



           5                  A.G. FROHNMAYER:  Yeah.  That's not as



           6   great of concern to us, if you wish to make that



           7   modification to it.  Although, from my standpoint,



           8   probably the most dangerous thing is to have that stuff



           9   computerized, which is why the -- why that restriction



          10   was put on -- on the criminal investigative thing.



          11                  But -- so if you want to strike that



          12   line (indiscernible) shall not perm -- permanently



          13   maintain it, fine.



          14                  SEN. KULONGOSKI:  Would you -- would you



          15   agree that the critical words are "permanently



          16   maintain"?



          17                  A.G. FROHNMAYER:  Oh, yes.



          18                  SEN. KULONGOSKI:  The ones that you're



          19   after?



          20                  A.G. FROHNMAYER:  Well, I'm actually --



          21                    (Indiscernible.  Simultaneous speech.)



          22                  SEN. KULONGOSKI:  But that is the --



          23   those two words --



          24                  A.G. FROHNMAYER:  No.  I'm after the



          25   "may be."  And I want to tell you about that.
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           1                  SEN. KULONGOSKI:  Okay.  Go ahead.



           2                  SEN. GARDNER:  Mr. Chairman?



           3                  CHAIRPERSON WYERS:  Senator Gardner?



           4                  SEN. GARDNER:  I'm concerned with



           5   protecting the civil liberties of the individuals in



           6   this state, Dave.  And I wonder if you have -- have run



           7   this language by the ACLU?



           8                  A.G. FROHNMAYER:  Yes.  I talked to



           9   Stevie Remington late this morning.  Is Stevie here?



          10                  CHAIRPERSON WYERS:  No.



          11                  A.G. FROHNMAYER:  Okay.  That's --



          12                  CHAIRPERSON WYERS:  That's what the 2:30



          13   business was about.  She was hoping to be here --



          14                  A.G. FROHNMAYER:  That's part of the



          15   problem.



          16                  CHAIRPERSON WYERS:  That's why counsel



          17   told you we weren't ready --



          18                  A.G. FROHNMAYER:  She doesn't like it.



          19   I do like it.  I'll tell you why we think it's



          20   necessary.



          21                  One of them is the assassination



          22   example.  And I think we would all agree that -- that



          23   the United States Attorney's Office is headed by a



          24   person who has every bit of concern of civil liberties



          25   than anyone on this committee.  And his own view
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           1   conveyed to me just an hour and a half ago was, "Hang



           2   tough on the 'may be.'"



           3                  UNIDENTIFIED SPEAKER:  Dave?



           4                  A.G. FROHNMAYER:  You've got



           5   (indiscernible).  You've got questions about how can



           6   you monitor.



           7                  UNIDENTIFIED SPEAKER:  I'm sorry.  I was



           8   (indiscernible).



           9                  A.G. FROHNMAYER:  I'm sorry, Senator, I



          10   didn't mean to interrupt you.



          11                  UNIDENTIFIED SPEAKER:  I was going to



          12   say something I shouldn't have said.  I have no



          13   knowledge that the current attorney general has ever



          14   lifted, in his professional life, a finger for civil



          15   liberties.



          16                  UNIDENTIFIED SPEAKER:  Do you mean



          17   United States?  He was talking about the --



          18                  A.G. FROHNMAYER:  Are you talking about



          19   (indiscernible)?



          20                    (Indiscernible.  Simultaneous voices.)



          21                  UNIDENTIFIED SPEAKER:  I thought you



          22   were talking about the U.S. Attorney General.



          23                  A.G. FROHNMAYER:  Oh, I was talking



          24   about the United States Attorney for the District of



          25   Oregon.
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           1                  Several hypotheticals occurred to us.



           2   And I know that it is late in the session, but this is



           3   a matter of extreme importance, perhaps to the extent



           4   of the viability of this whole bill when it appears



           5   before the Governor.  We've already raised the



           6   question -- which in everyone's mind is serious --



           7   about the potential assassins -- where basically the



           8   way that you keep track of those people is through



           9   psychological profiles.  And some of this data may be



          10   essential, even though they have made one or two



          11   threats in their life, but never -- but had been



          12   inactive for five or 10 years.



          13                  I raised the question of Charles Manson,



          14   who regarded himself as the head of a particular



          15   religion.  Now, to what degree can you keep track of



          16   the Manson family involved in one of the most brutal,



          17   bizarre murders?  Not necessarily that he was involved,



          18   but that he may be.  He was.



          19                  What about the Reverend James Jones in



          20   Jonestown.  That's further concern that we have with



          21   respect to the ability of the law enforcement community



          22   just to have a basic data file of information in the



          23   event that criminal activity may be forthcoming.



          24                  And finally, of course, the point is



          25   that this language has been used.  It's been found
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           1   workable.  And it hasn't been abused, as opposed to the



           2   untried language that's proposed in Section 8.  And I



           3   guess for all of those reasons that we think that



           4   the -- that the spirit (indiscernible) the letter of



           5   the amendment offered by the ACLU can be adopted, but



           6   adopted more effectively by using the language that was



           7   in Governor Straub's executive order as modified



           8   (indiscernible) Senator Kulongoski.



           9                  Changes may seem to you to be minor, but



          10   they are very critical in terms of the ability of law



          11   enforcement agencies to do their job and protect the



          12   public.



          13                  SEN. BROWN:  Chairman?



          14                  CHAIRPERSON WYERS:  Senator Brown?



          15                  SEN. BROWN:  Dave, how long would



          16   "permanently" be?  30, 40 years before you'd have to



          17   actually go in and --



          18                  A.G. FROHNMAYER:  In the --



          19                    (Indiscernible.  Simultaneous voices.)



          20                  A.G. FROHNMAYER:  Almost all agencies



          21   that I know have regular purge policies.  In our



          22   department it's five years.  State Police is something



          23   equivalent to that, to the best of my recollection.



          24                  The question is whether -- you know,



          25   whether you want the agencies to simply be reactive,
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           1   and not have the capacity to intervene, and be able to



           2   do something that's -- that helps --



           3                  CHAIRPERSON WYERS:  Senator Gardner?



           4                  SEN. GARDNER:  Let me get again the



           5   reiteration of your answer with respect to what does



           6   "permanent" mean?



           7                  A.G. FROHNMAYER:  Well, permanent --



           8   I -- you know, I don't have --



           9                  SEN. GARDNER:  It must mean something



          10   that -- you're proposing that we incorporate that



          11   language in the statute.



          12                  A.G. FROHNMAYER:  I wish that I had more



          13   information at my disposal, Senator Gardner, about --



          14                    (Indiscernible.  Simultaneous voices.)



          15                  A.G. FROHNMAYER:  -- misconstrued this.



          16   I don't regard it as being -- what I mean as



          17   "permanent" is, you know, you don't keep it for longer



          18   than it's necessary to have the file activity.



          19   Five years, something of that time.  I don't object to



          20   a year limit if you want to insert that.



          21                  SEN. GARDNER:  A one-year limit?



          22                  A.G. FROHNMAYER:  No.  That's not long



          23   enough?



          24                  SEN. GARDNER:  But -- but how long?



          25                  A.G. FROHNMAYER:  I'd say five years.
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           1   The reason for that -- let me just (indiscernible) and



           2   ask you to think about, very briefly, some of the



           3   problems that those who implement this bill have to



           4   think about.



           5                  We know that there's a rise in activity



           6   in racial harassment.  60 or 70 percent increase over



           7   the last few months nationwide, documented by the



           8   United States Justice Department.  You know that



           9   certain groups are involved in it, such as the Klan.



          10   Are you allowed to keep any kind of intelligence file,



          11   with respect to Klan activities, if they haven't been



          12   involved in the immediate past law-breaking activities,



          13   but you think that they may be?



          14                  SEN. GARDNER:  Okay.



          15                  A.G. FROHNMAYER:  You know, under one



          16   version of the bill you can't keep a file on the Klan



          17   unless you've got a crime.  And second, you're able to



          18   at least keep a file of newspaper clippings for Pete's



          19   sake, as to identity.



          20                  Now, the question is, what do you want



          21   the policy of the state to be?  What do you want the



          22   capacity of law enforcement agencies to respond to



          23   those kind of threats to our social fabric to be?



          24                  CHAIRPERSON WYERS:  Senator Kulongoski?



          25                  SEN. KULONGOSKI:  David, I'm going to
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           1   tell you why I have a problem with that is -- why I



           2   have a problem is you're probably talking a



           3   five percent or less of the population that you're



           4   describing as being into that group, that you think



           5   that their politic, religious, or social views would be



           6   worthy and entertaining.  But what you basically are



           7   asking for is a law that allows that information to be



           8   maintained on the other 95 percent.  And that's what I



           9   have problems with.



          10                  It isn't that -- I don't disagree with



          11   you in trying to talk about those people and trying to



          12   do something.  But I'm worried about the other



          13   95 percent, where I don't think your have any business



          14   of putting that information into -- and collecting it.



          15                  I think -- and why I disagree with the



          16   time limit.  I think if you put a five-year time limit,



          17   you're just giving a license to go out and collect that



          18   type of information.



          19                  A.G. FROHNMAYER:  Well, I --



          20                  SEN. KULONGOSKI:  I worry about that.



          21                  A.G. FROHNMAYER:  Well, may I say this



          22   though:  As -- as the language is proposed to be in the



          23   amendment that you adopted -- and I wish I had the LEA



          24   language with me -- that is more restrictive than the



          25   federal guidelines which already prohibit that kind of
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           1   stuff.



           2                  The agencies represented at this meeting



           3   this noon have no interest in collecting that sort of



           4   junk.



           5                  CHAIRPERSON WYERS:  I see.



           6                  A.G. FROHNMAYER:  What we're interested



           7   in --



           8                  CHAIRPERSON WYERS:  I see in Stevie



           9   Remington's memo here that you testified in



          10   Ways & Means against this section.



          11                  A.G. FROHNMAYER:  Yes.  Because of this



          12   (indiscernible).



          13                  CHAIRPERSON WYERS:  Then you hadn't



          14   gotten these amendments together yet then?



          15                  A.G. FROHNMAYER:  No.  I -- I went back



          16   to my office when I understood that the issue would be



          17   coming before you again, to try to find some



          18   alternative language that adopted the spirit of this,



          19   because it stuck in my mind that I not only supported



          20   it, but had voted for it someplace.



          21                  CHAIRPERSON WYERS:  Well, in concept --



          22                  A.G. FROHNMAYER:  (Indiscernible.)



          23                  CHAIRPERSON WYERS:  -- the Chair moves



          24   the Frohnmayer amendments and concepts.  If you want to



          25   edit them after we have this conceptual vote, you can
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           1   do that.  I want to find out if the committee wants to



           2   entertain these amendments, or if they want to get on



           3   to the other 10 bills on the agenda.



           4                  Is there discussion of my conceptual



           5   motion that we entertain the Attorney General's



           6   amendments?  Discussion?



           7                    (END OF RECORDED AUDIO)



           8                    (NOTE:  Untranscribed steno notes



           9                    archived ten years on computer;



          10                    transcribed English files archived five



          11                    years on computer.)
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·1· ·(START OF AUDIO RECORDING: March 20, 1981.· Start


·2· ·Minute 00:00 and end Minute 11:45.)


·3· · · · · · · · · CHAIRPERSON COHEN:· House Judiciary,


·4· ·come to order.


·5· · · · · · · · · And we'll start out by -- with a public


·6· ·hearing of House Bill 2682.· We'll hear from Senator


·7· ·Kulongoski.


·8· · · · · · · · · SEN. KULONGOSKI:· Madame --


·9· · · · · · · · · CHAIRPERSON COHEN:· Excuse me one minute


10· ·(indiscernible).


11· · · · · · · · · · (Indiscernible.· Audio difficulties.


12· · · · · · · · · · Multiple people speaking.)


13· · · · · · · · · CHAIRPERSON COHEN:· Senator Kulongoski.


14· ·House Bill 2682.


15· · · · · · · · · SEN. KULONGOSKI:· Thank you, Madame


16· ·Chairperson, members of the committee.· You are now the


17· ·recipients of the continuing saga of the disclosure of


18· ·criminal records in the State of Oregon.


19· · · · · · · · · If you will trip through history with


20· ·me.· This is the infamous issue of a 1975 session that


21· ·necessitated a special session.· And I think it was


22· ·September of '75, to repeal what the legislature did in


23· ·attempting to somehow determine what information is


24· ·disclosed to the public about criminal records


25· ·information, and to whom that information is disclosed.


·1· · · · · · · · · If you may recall what happened in '75,


·2· ·that there was a great scurry of activity in the


·3· ·legislature.· That the federal government, through its


·4· ·rule-making power, had basically promulgated a standard


·5· ·for the release and disclosure of criminal record


·6· ·information.· And said that if, in fact, the states did


·7· ·not adopt a law that was, in essence, similar to


·8· ·that -- or equivalent -- that the federal law would


·9· ·take effect.· And the State very hurriedly acted in the


10· ·waning moments of the 1975 session.


11· · · · · · · · · What happened was that the legislature


12· ·had incorrectly, it appears -- looking at hindsight --


13· ·interpreted what the federal rule was.· And, in fact, I


14· ·understand that the federal rule was changed even after


15· ·the legislature met, and, in fact, the special session


16· ·basically put us back to the way we had been


17· ·functioning before.· We came back in 1977 and fought


18· ·with this issue again in the legislature, and was


19· ·unable -- and were unable to come up with a resolution


20· ·of it.


21· · · · · · · · · In 19 -- in the 1977 to '79 interim, I


22· ·was appointed the chair of a committee of the jud --


23· ·Joint Judiciary Committee, for the interim, to attempt


24· ·to come up with a compromise -- an agreement that


25· ·everyone would basically, as much as possible, could


·1· ·agree upon in what information would be disclosed and


·2· ·to whom it would be disclosed.


·3· · · · · · · · · Senate Bill 2 was the product in the


·4· ·1979 legislative session.· It was assigned -- it was


·5· ·introduced by the number -- as you note, at the very


·6· ·beginning, it went to the Senate Judiciary Committee


·7· ·and there it remained even on the (indiscernible).· We


·8· ·did have a couple of hearings.· And -- and really the


·9· ·only interesting thing about the hearings was the


10· ·confrontation that the chairman of the committee and I


11· ·got over whether he was ever going to schedule a


12· ·hearing on the bill.· But the fact is that there were


13· ·some amendments made to it, but the bill was never


14· ·vote -- was never voted on to come out of the


15· ·committee.


16· · · · · · · · · 2682, which you have before you, is the


17· ·identical Senate Bill 2.


18· · · · · · · · · UNIDENTIFIED SPEAKER:· Excuse me --


19· · · · · · · · · SEN. KULONGOSKI:· Yeah.


20· · · · · · · · · UNIDENTIFIED SPEAKER:· -- Senator?


21· ·Just -- I think my recollection of that is that you


22· ·did, on the closing hours of the '79 session, voted


23· ·that out, because the House Judiciary Committee got --


24· · · · · · · · · SEN. KULONGOSKI:· That's right.


25· · · · · · · · · UNIDENTIFIED SPEAKER:· -- possession of


·1· ·the bill, and we had about 48 hours to think out the


·2· ·whole thing with no prior knowledge.


·3· · · · · · · · · SEN. KULONGOSKI:· I -- I think you are


·4· ·absolutely correct.· I went --


·5· · · · · · · · · UNIDENTIFIED SPEAKER:· Okay.


·6· · · · · · · · · SEN. KULONGOSKI:· -- through my -- my


·7· ·bill book, and I found it amended.· But I did not look


·8· ·at the legislative calendar.


·9· · · · · · · · · UNIDENTIFIED SPEAKER:· I believe it did


10· ·pass the Senate.· The problem was the House just didn't


11· ·have any time to deal with it.


12· · · · · · · · · SEN. KULONGOSKI:· What I would suggest


13· ·that you do is that if you would turn with me -- and


14· ·I'm -- there are other people here that are going to


15· ·talk about the bill.· I signed up on the bill.· It --


16· ·it's obvious that it's extremely controversial with


17· ·some people.· And I -- I would be greatly surprised --


18· ·I did not see Ms. Remington here.· But she has always


19· ·been here before on this bill, and is opposed to it,


20· ·representing the ACLU.


21· · · · · · · · · In recalling the con -- in recalling the


22· ·interim meeting and what we disagreed on -- and was a


23· ·major element of disagreement among the newspapers.


24· ·The only PA in the committee appeared on line 4, and it


25· ·basically -- I mean, page 4, and lines 4 through 22.
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·1· ·And, basically, what the majority of the committee,


·2· ·during the interim, agreed to, was that arrest -- stale


·3· ·arrest records would not be subject to disclosure.· And


·4· ·if you read through that, it basically comes down that


·5· ·where there's been an arrest but there's been no action


·6· ·on it for a year, that in fact that information would


·7· ·not be subject to disclosure.


·8· · · · · · · · · I recognize the arguments for and


·9· ·against that.· I believe strongly that the right


10· ·information should not be disclosed.· But that does not


11· ·mean that I do not recognize the competing arguments.


12· ·I think we all know that uncontrolled disclosure and


13· ·accessibility to arrest records not only affects the


14· ·individual's status -- whether it's in school, his or


15· ·her employment, professional licensing, things like


16· ·that.


17· · · · · · · · · You know, the other aspect of this bill


18· ·that you have to keep in mind is that one -- and each


19· ·of us has a computerized dossier on ourselves.· And --


20· ·and I one time found out and was amazed at how much


21· ·information is in a computer on you.· But you know that


22· ·that information is often inaccurate.· It's incomplete.


23· ·And many, many times that -- it's just untruthful.· And


24· ·this information, via the computer, is accessible to


25· ·employers, credit agencies, schools, licensing boards,


·1· ·and just a mult -- multitude of other agencies.


·2· · · · · · · · · It's been said before, that in essence,


·3· ·that once a person becomes -- gets into the computer,


·4· ·it becomes a records prison.· And that the only way


·5· ·that people have to remove themselves from this prison,


·6· ·is you have to find a way to upgrade the information or


·7· ·prohibit its disclosure.


·8· · · · · · · · · Now, on the other side of that argument,


·9· ·and it's one -- it's a very strong argument with the


10· ·press, is the fact that one of the ways that they have


11· ·to determine whether in fact police agencies, the


12· ·courts, these people are doing their job, is to have


13· ·accessibility to that information.· And I might tell


14· ·you that during the interim, if I recall, the vote was


15· ·very, very close, and everyone on the committee


16· ·understood the -- the way of the two different values.


17· ·But the committee -- a majority of them -- came out on


18· ·the stale arrest records not be subject to disclosure.


19· · · · · · · · · It is not an easy issue by any means.


20· ·But I would tell you that the committee, as I recall,


21· ·that was the major issue that we disagreed on.· And


22· ·it's one that you're going to have to wrestle with, and


23· ·there are other people here, as I said, that can take


24· ·you through the bill step by step.


25· · · · · · · · · I would suggest that if there's any part


·1· ·of the bill that you do not understand, don't ask me.


·2· ·And the person we have to ask is Diana Godwin.· And she


·3· ·drafted this.· She isn't here.· So if you need any


·4· ·help -- and I know Diana would be more than happy to


·5· ·help you with it, because she has worked very, very


·6· ·hard on this issue.· And I know she was disappointed


·7· ·last time when it died, because she had been working on


·8· ·it for years.


·9· · · · · · · · · So that's the bill.· That's its history.


10· ·And I'm glad to see, more than anything, that it


11· ·started in the House this time.


12· · · · · · · · · CHAIRPERSON COHEN:· Questions?


13· · · · · · · · · · (Indiscernible.· Simultaneous voices.)


14· · · · · · · · · CHAIRPERSON COHEN:· Representative


15· ·Smith, first.


16· · · · · · · · · REP. SMITH:· Ted, I want to be sure I


17· ·understood you to say that this is exactly the same as


18· ·Senate Bill 2?


19· · · · · · · · · SEN. KULONGOSKI:· It was introduced in


20· ·the Senate.


21· · · · · · · · · REP. SMITH:· Okay.


22· · · · · · · · · SEN. KULONGOSKI:· Yes.· It was


23· ·introduced in the Senate.· It is not the amended


24· ·version.


25· · · · · · · · · REP. SMITH:· I see.· So there were


·1· ·committee -- well --


·2· · · · · · · · · SEN. KULONGOSKI:· The -- there were


·3· ·committee mem -- the bill that you got in the waning


·4· ·days of the session did have amendments to it.


·5· · · · · · · · · REP. SMITH:· That were approved by the


·6· ·Senate?


·7· · · · · · · · · SEN. KULONGOSKI:· That were approved by


·8· ·the Senate.


·9· · · · · · · · · I'll be very blunt with you, because of


10· ·the fact that the chairman and I, Senator Cook, at that


11· ·time, disagreed over certain measures.· It very clearly


12· ·was my intent to get the bill over to the House.· And


13· ·we were going to work on it over here.· And there were


14· ·a number of amendments in there that I -- I think that


15· ·even the members of the Senate -- of the House


16· ·Judiciary Committee would have disagreed with, and


17· ·probably worked on it.


18· · · · · · · · · REP. SMITH:· Okay.


19· · · · · · · · · CHAIRPERSON COHEN:· Representative


20· ·Bugas?


21· · · · · · · · · REP. BUGAS:· Well, by way of practice, I


22· ·just want to have you know, and I want to say for this


23· ·large audience, that this judiciary committee is much


24· ·more reliable than the one on the other side.


25· · · · · · · · · · (Laughter.)
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·1· · · · · · · · · REP. BUGAS:· But I agree that this is


·2· ·the right committee for -- to start your bill.· But I


·3· ·thought this bill had the AOI on it?


·4· · · · · · · · · SEN. KULONGOSKI:· I -- I was hoping he


·5· ·would not even attempt to recognize that, because it


·6· ·gives me great discomfort to (indiscernible) lead-off


·7· ·witness for a bill that was introduced by the


·8· ·Associated Oregon Industries.· And I'm quite sure that


·9· ·they will begin to wonder and read the bill a little


10· ·more closely, when they see me up here testifying on


11· ·behalf of one of their bills.


12· · · · · · · · · But I do believe that there has to be


13· ·something done.· And I think that the State -- the


14· ·legislature, very truthfully, has been somewhat


15· ·negligent in not coming up with a resolution of it.


16· ·Even, if in fact, that I'm not on the prevailing side,


17· ·I think that there must be a procedure for handling


18· ·this information.


19· · · · · · · · · REP. BUGAS:· More specifically


20· ·(indiscernible) --


21· · · · · · · · · · (Indiscernible.· Simultaneous voices.)


22· · · · · · · · · REP. BUGAS:· Do you remember the


23· ·amendments, just in general, that came out of this?


24· · · · · · · · · SEN. KULONGOSKI:· I do not.


25· · · · · · · · · REP. BUGAS:· I can't remember them


·1· ·either.


·2· · · · · · · · · SEN. KULONGOSKI:· Because -- I can tell


·3· ·you what happened.· Is that -- there was a great


·4· ·disagreement on the committee of whether the bill would


·5· ·even be heard.· And at the end, the chairman of the


·6· ·committee proposed a series of amendments very quickly.


·7· ·I -- they were adopted to get the bill to the floor,


·8· ·and to the House.· And I can get those amendments for


·9· ·you.


10· · · · · · · · · REP. BUGAS:· If they are -- in fact, if


11· ·I'm not mistaken, I know there was a A-engrossed


12· ·version, and there may have even been another version


13· ·of it.


14· · · · · · · · · CHAIRPERSON COHEN:· We'll have our staff


15· ·get that for us then, so we can (indiscernible).


16· · · · · · · · · Other questions?


17· · · · · · · · · SEN. KULONGOSKI:· I appreciate your


18· ·time.


19· · · · · · · · · CHAIRPERSON COHEN:· Thank you.


20· · · · · · · · · SEN. KULONGOSKI:· Thank you, Madam


21· ·Chairperson.


22· · · · · · · · · (END OF RECORDED AUDIO)


23· · · · · · · · · · · · · * * *
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·1· ·(START OF AUDIO RECORDING: April 6, 1981.· Start Hour


·2· ·1:00:20 and end Hour 1:03:20)


·3· · · · · · · · · LT. FREELE:· That's a guess.· But


·4· ·(indiscernible).


·5· · · · · · · · · UNIENTIFIED SPEAKER:· Thank you.


·6· · · · · · · · · CHAIRPERSON COHEN:· Further comments?


·7· · · · · · · · · But (indiscernible) we haven't discussed


·8· ·Section 8 yet.


·9· · · · · · · · · MS. REMINGTON:· I was ready for that.


10· · · · · · · · · UNIENTIFIED SPEAKER:· Thanks.


11· · · · · · · · · MS. REMINGTON:· This is a provision


12· ·that's -- has substantially been in every criminal


13· ·record's bill, I believe, since the 1975 session.· And,


14· ·as far as I know, has had no opposition.· And in the


15· ·big battle of 1975, both the minority and the majority


16· ·report carried this provision.· And it has since been


17· ·adopted in the federal regs that govern only federally


18· ·funded information centers.· This also is one of the --


19· ·one of the -- if this were adopted into the law, it


20· ·would give me reason to go along with the access to


21· ·conviction records.


22· · · · · · · · · I brought for you today -- and I might


23· ·ask some help in passing this around.· This file is the


24· ·file on the America Civil Liberties Union that was


25· ·collected and maintained by the Portland Police.· And


·1· ·it has some interesting things that I -- first I'd like


·2· ·to tell you how -- how I came about it.· I was a member


·3· ·of the Security and Privacy Advisory Committee to the


·4· ·mayor, on what should be done about CRIS records at the


·5· ·time.· And we went through a whole series of hearings


·6· ·where we had different members of the police department


·7· ·come and explain to us what kinds of records they


·8· ·kape -- kept, and who had access to it.


·9· · · · · · · · · And when we had Lieutenant Ospren


10· ·(phonetic) of the Intelligence Division, we had great


11· ·difficulty trying to understand what their policies


12· ·were.· They said they -- we couldn't find out how --


13· ·how they decided when to collect an intelligence file,


14· ·nor once it was collected, who might have access to it


15· ·for what reasons.· And it was in a sense of frustration


16· ·that, not I, but another member of the committee said,


17· ·"Well, for instance, would you have a file on the


18· ·ACLU?"· And after some moments of silence and laughter,


19· ·Lieutenant Ospren explained that, "Yes, indeed they did


20· ·have a file on the ACLU."· And that it had been there


21· ·for years, and they were in the process of purging it.


22· ·And -- "because it should have never been maintained"


23· ·-- "and it's going to be among the first among a lot of


24· ·others to be thrown away."


25· · · · · · · · · The next day this made headlines.· As we


·1· ·went down the stairs, I said, "If it's a really old


·2· ·newspaper clipping, like you say, don't destroy it.


·3· ·Let me have it for our file."· That was in January of


·4· ·'74, I believe.


·5· · · · · · · · · And so the next day I --


·6· · · · · · · · · · (END OF RECORDED AUDIO)


·7· · · · · · · · · · (NOTE:· Untranscribed steno notes


·8· · · · · · · · · · archived ten years on computer;


·9· · · · · · · · · · transcribed English files archived five


10· · · · · · · · · · years on computer.)


11· · · · · · · · · · · · · * * *
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·1· ·(START OF AUDIO RECORDING:· April 6, 1981.· Start


·2· ·Minutes 31:38 and End Minutes 41:15.)


·3· · · · · · · ·MS. REMINGTON:· This also is one of the --


·4· ·if this were adopted into the law, would give me reason


·5· ·to go along with the access to conviction records.


·6· · · · · · · ·I brought for you today -- and I might ask


·7· ·some help in passing it around.· This file is the file


·8· ·on the American Civil Liberties Union that was collected


·9· ·and maintained by the Portland Police, and it has some


10· ·interesting things.


11· · · · · · · ·First, I'd like to tell you how I came


12· ·about it.· I was a member of the Security and Privacy


13· ·Advisory Committee to the mayor on what should be done


14· ·about CRIS records at the time.· And we went through a


15· ·whole series of hearings where we had different members


16· ·of the police department come and explain to us what


17· ·kinds of records they kept and who had access to it.


18· · · · · · · ·And when we had Lieutenant Osborne of the


19· ·intelligence division, we had great difficulty trying to


20· ·understand what their policies were.· They said we


21· ·couldn't find out how they decided when to collect an


22· ·intelligence file, nor, once it was collected, who might


23· ·have access to it for what reasons.


24· · · · · · · ·And it was in a sense a frustration that


25· ·not I but another member of the committee said, "Well,


·1· ·for instance, would you have a file on the ACLU?"· And


·2· ·after some moments of silence and laughter, Lieutenant


·3· ·Osborne explained that, yes, indeed they did have a file


·4· ·on the ACLU, and that it had been there for years, and


·5· ·they were in the process of purging it, and because it


·6· ·should never have been maintained, and it's going to be


·7· ·one of the first ones among a lot of others that are


·8· ·being thrown away.· The next day this made headlines.


·9· · · · · · · ·As we went down the stairs I said, "If it's


10· ·really all newspaper clippings, like you say, don't


11· ·destroy it.· Let me have it for our files."· That was in


12· ·January of '74, I believe.· And so the next day I read


13· ·in the paper that he said he was going to give it to me.


14· · · · · · · ·So periodically, over the next year, I


15· ·would be reminded of this.· And I would write him a


16· ·letter or call him up and say, "Hey, when am I going to


17· ·get my file?"· And finally in April of '75 I got a call


18· ·that I could come down to the police station and pick up


19· ·the file, minus the eleven documents that were police


20· ·reports that were taken.


21· · · · · · · ·But what I would like you to note


22· ·particularly is that in the file, when it was handed


23· ·over to me, not only are names cross-indexed, and in


24· ·some places they have Xerox files about the impeachment


25· ·campaign and our Wounded Knee, and we assume that the


·1· ·names underlined are on an index card.· But then you


·2· ·come to the ones on Wounded Knee and the impeachment and


·3· ·you'll find that they're Xeroxed and they're


·4· ·cross-referenced to a security file on 1973 militants.


·5· · · · · · · ·Then on Document No. 28, the panel to study


·6· ·ethical uses of crime files in the appointees are


·7· ·listed.· And some names like Stevie Remington and Freddy


·8· ·(indiscernible) and Betsy Welch are underlined, but not


·9· ·Captain Lou Rheinhart or District (indiscernible).· Then


10· ·they go into the impeachment thing.


11· · · · · · · ·And then finally on Document 29 you will


12· ·find (indiscernible) put in, "Portland Police say files


13· ·on ACLU, others dated."· And they also -- there's a


14· ·headline in here where they promise to destroy the file,


15· ·and that was in January.· And all the time they were


16· ·telling me they were going to destroy the file and get


17· ·it, they were continuing to clip all these things.


18· · · · · · · ·And the last thing in the file was, next to


19· ·last, is a copy of my letter to the editor on our


20· ·criminal records stance in the Oregonian, and a letter


21· ·to one of our board members and volunteers disputing an


22· ·Oregonian editorial, which was in December of '75.


23· · · · · · · ·UNIDENTIFIED SPEAKER:· Madam Chairperson?


24· · · · · · · ·UNIDENTIFIED SPEAKER:· Yes,


25· ·(indiscernible).


·1· · · · · · · ·UNIDENTIFIED SPEAKER:· I think it's


·2· ·interesting that we have all these police agencies


·3· ·providing (indiscernible) services for the various


·4· ·organizations, and they want (indiscernible).


·5· · · · · · · ·MS. REMINGTON:· Anyway, my amendment reads:


·6· ·No law enforcement agency that is not criminal justice


·7· ·agency -- the governor is a criminal justice agency, and


·8· ·I did not want to prohibit him from keeping the


·9· ·political views of his opponent or (indiscernible), and


10· ·it applies only to law enforcement agencies -- shall


11· ·collect or maintain information about the political,


12· ·religious, social views, etc., of any individual group,


13· ·association.· The operable words, however, Unless such


14· ·information directly relates to an investigation of


15· ·criminal activities, and there are reasonable grounds to


16· ·suspect the subject of the information is involved in


17· ·criminal conduct.· That's (indiscernible) standard.· But


18· ·if they have reasonable grounds to suspect, they can


19· ·collect this kind of information, providing it's related


20· ·to the supposed criminal conduct.


21· · · · · · · ·I would urge you to adopt these two


22· ·amendments.· If you did, you would have to also, in


23· ·addition to what's on the paper, restore the part of the


24· ·relating clause that says, creating new provisions.


25· · · · · · · ·Finally, if the committee has any interest
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·1· ·in doing anything about a need-to-know procedure,


·2· ·discrimination employment or specific remedies for


·3· ·violation, I would be glad to (indiscernible) for


·4· ·additional amendments.


·5· · · · · · · ·UNIDENTIFIED SPEAKER:· Good.· Could I make


·6· ·a comment?


·7· · · · · · · ·UNIDENTIFIED SPEAKER:· Yes, please.


·8· · · · · · · ·UNIDENTIFIED SPEAKER:· I'm of the group


·9· ·that meant to try to get this all put together.· I'm the


10· ·holdout on the new section 8.· And it really has got


11· ·nothing to do with philosophy.· It's just that it -- and


12· ·I've told Stevie all this before.· The reason that I


13· ·balked was because I thought that we were changing the


14· ·complexion of this bill, somewhat.· We started out to be


15· ·a fairly simple bill in the beginning, even though it


16· ·may be shorter, it is becoming a little more complex.


17· ·And that concerns me because --


18· · · · · · · ·MS. REMINGTON:· Excuse me, I want to


19· ·interrupt you to say it was never a fairly simple bill.


20· · · · · · · ·UNIDENTIFIED SPEAKER:· I agree.


21· · · · · · · ·Poor choice of words.


22· · · · · · · ·But I'd like the committee to know that it


23· ·is because of that that I objected.· It is not because


24· ·of any philosophical difference of opinion, or anything,


25· ·on this thing because that's just not appropriate here,


·1· ·I believe.


·2· · · · · · · ·I just felt that every time this thing has


·3· ·appeared in a bill in the past, the bill has gone down


·4· ·the tube.· It's with one exception, and that was in, I


·5· ·believe, 1975.· And we had to come back in special


·6· ·session and repeal the whole act, which included this


·7· ·language.


·8· · · · · · · ·Stevie was successful in getting on the


·9· ·books for a very short period of time.


10· · · · · · · ·But that's the reason for my objection.· So


11· ·what I'm telling you is that if it meant success or


12· ·failure of this piece of legislation, I would capitulate


13· ·and say go ahead.


14· · · · · · · ·UNIDENTIFIED SPEAKER:· Okay.· Let's -- I'd


15· ·like to -- unless there's something else that people


16· ·want to say about this issue, we will be scheduling


17· ·another time.· (Indiscernible).


18· · · · · · · ·UNIDENTIFIED SPEAKER:· (Indiscernible) the


19· ·ACLU amendment.· Do you have any objection to the first


20· ·part of her amendments?


21· · · · · · · ·UNIDENTIFIED SPEAKER:· Well, no.· That was


22· ·the objection that the newspaper (indiscernible)


23· ·association had.· That one was all right with us.


24· · · · · · · ·UNIDENTIFIED SPEAKERS:· (Indiscernible.


25· ·Simultaneous voices.)


·1· · · · · · · ·UNIDENTIFIED SPEAKER:· We are all working


·2· ·together on this thing, insofar as we can.· And we're


·3· ·all coming from a little different angle here.· But,


·4· ·yes, we were neutral basically on that, on that


·5· ·particular amendment.· As the newspaper publishers were


·6· ·neutral on the section 8 amendment.


·7· · · · · · · ·UNIDENTIFIED SPEAKER:· Representative


·8· ·Hendriksen?


·9· · · · · · · ·REP. HENDRIKSEN:· Well, my (indiscernible),


10· ·as I expressed, is that I would like something in there


11· ·with the notice that in the notice provision includes


12· ·the person be advised of their rights under title 7,


13· ·that an arrest record per se is not grounds for not


14· ·being hired or some notice (indiscernible).


15· · · · · · · ·UNIDENTIFIED SPEAKER:· I'd be happy to meet


16· ·with you on that.


17· · · · · · · ·(Indiscernible).


18· · · · · · · ·UNIDENTIFIED SPEAKER:· Yes.


19· · · · · · · ·UNIDENTIFIED SPEAKER:· One thing.· With


20· ·regard to the first amendment, if you adopt the first


21· ·ACLU amendment.· Representative (indiscernible)


22· ·notwithstanding the provisions of paragraph C.


23· ·Paragraph C includes investigatory information for


24· ·criminal purposes as well as the right to disclose some


25· ·other things that I'm not -- I didn't -- I was trying to


·1· ·(indiscernible) Stevie (indiscernible) long time.· And


·2· ·we haven't discussed before whether or not subsection B


·3· ·is a little bit broader, I think, than even she intends.


·4· · · · · · · ·UNIDENTIFIED SPEAKER:· Well, okay.· We'll


·5· ·have some other opportunities to discuss in detail, and


·6· ·discuss among yourselves and with committee members, the


·7· ·details of the amendments that have just been proposed


·8· ·by ACLU that are forwarded by Representative Hendriksen.


·9· ·And, in fact, any questions on the (indiscernible) bill


10· ·that you've been provided.


11· · · · · · · ·And I do thank you for your efforts to put


12· ·together for the committee in a way that


13· ·(indiscernible).


14· · · · · · · ·Representative (indiscernible).


15· · · · · · · ·UNIDENTIFIED SPEAKER:· I just must say, in


16· ·going through this file, it does sort of send chills.


17· ·You wonder how many files in various police agencies


18· ·your own name is (indiscernible).


19· · · · · · · ·UNIDENTIFIED SPEAKER:· Thank you very much.


20· · · · · · · · · ·(End of recorded audio.)


21· · · · · · · · · ·(NOTE:· Untranscribed steno notes


22· · · · · · · · · ·archived ten years on computer;


23· · · · · · · · · ·transcribed English files archived five


24· · · · · · · · · ·years on computer.)
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·7· ·taken down by me in stenotype from digital audio recording and


·8· ·transcribed through computer-aided transcription; and that the
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10· ·best of my ability.


11· · · · · · ·Witness my hand at Portland, Oregon this 30th day of


12· ·April, 2021.
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·1· ·(START OF AUDIO RECORDING:· March 20, 1981.· Start


·2· ·Minutes 2:00 and end Minutes 6:20.)


·3· · · · · · · ·MS. REMINGTON:· In the sense that it


·4· ·creates crime and that there is a public interest in


·5· ·seeing that we don't have people on the run, out of


·6· ·jobs, because of arrest records and so on; so that's a


·7· ·major point.


·8· · · · · · · ·Right now, we have no state-wide law


·9· ·governing release of criminal record information by


10· ·criminal justice agencies, including the local police.


11· ·No state law does anything about what they can maintain


12· ·and to whom they can disseminate it, except the public


13· ·records law saying an arrest record is a public record.


14· · · · · · · ·House Bill 2682, in my view, and the ACLU's


15· ·view, and, as Mr. Sterling said, is a compromise, but


16· ·because it skirts the major issues in need of


17· ·resolution, and our view exacerbates rather than


18· ·alleviates the problems.· It obviously permits any


19· ·inquirer to discover whether a person has an Oregon


20· ·conviction or a current arrest, whether there's any need


21· ·at all for the inquirer to have that information.


22· · · · · · · ·There is no assurance that having been


23· ·told, "Yes, Mr. Springer was arrested in Multnomah


24· ·County on April 1, 1973," that the person making that


25· ·inquiry will choose to go to the local records to get


·1· ·any additional information.· If you have a hundred


·2· ·applicants for a position, and you're kind of trying to


·3· ·get them down, and you're willing to pay the money to


·4· ·get the information, you're going to eliminate right at


·5· ·that point and not bother to spend more time


·6· ·investigating, so they are not likely to get complete


·7· ·information.


·8· · · · · · · ·Without fingerprints (indiscernible)


·9· ·identifying information by a great deal than is required


10· ·in this bill has been played out.· John Smith is the one


11· ·applying for the job, and another John Smith gets the


12· ·post-notice that his record has been sent out, but first


13· ·John Smith doesn't know why he didn't get the job.


14· · · · · · · ·If you go this route, we would urge that at


15· ·least you require prior notice, and sort of hide mail so


16· ·that you know they didn't get the information and


17· ·opportunity to clear up any errors before, if you happen


18· ·to be the person that is on the record.


19· · · · · · · ·This bill does nothing to resolve a serious


20· ·problem of dissemination by local police agencies -- and


21· ·I'm not talking about court records, but local police


22· ·agencies -- of arrest-only information, in which you're


23· ·dealing with in terms of sealing the record.· But we


24· ·have no rules now that are uniformed statewide on what


25· ·the police can do with current arrest information or


·1· ·long-ago arrest information.


·2· · · · · · · ·Finally, there's been little dispute about


·3· ·a particular provision that has been in many of the


·4· ·bills considered by this assembly, which deals with


·5· ·intelligence information, criminal investigatory


·6· ·material, if you will, but perhaps not even that.· Those


·7· ·of you who have been around long enough may recall


·8· ·Captain Brown's Red Squad in the '20s, '30s, and '40s in


·9· ·the City of Portland who collected card files on


10· ·thousands of individuals suspected of being subversive.


11· ·One of the cards was the entire student body of the City


12· ·of Eugene.· Another was the YWCA Adelle Pickle Club, and


13· ·a number of prominent citizens were on Captain Brown's


14· ·card.


15· · · · · · · ·And this red squad literally went out


16· ·regularly and gave information to employers and warned


17· ·them against hiring those kinds of people.· I have


18· ·language if you're interested.· And I think the time is


19· ·ripe for considering a State law which says that you


20· ·cannot collect and maintain -- or maintain or


21· ·disseminate information about a person's political,


22· ·social, and political views unless you have reasonable


23· ·reason to believe that they are engaged in criminal


24· ·activity, and that that kind of information is necessary


25· ·to pursue it.· But we have no guidelines on this now.


·1· ·(End of recorded audio.)


·2· ·(NOTE:· Untranscribed steno notes


·3· ·archived ten years on computer;


·4· ·transcribed English files archived five


·5· ·years on computer.)
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·1· ·STATE OF OREGON· · · )


· · · · · · · · · · · · · )
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·6· ·Oregon, do hereby certify that the foregoing proceedings were
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·8· ·transcribed through computer-aided transcription; and that the


·9· ·foregoing transcript constitutes a transcript prepared to the


10· ·best of my ability.


11· · · · · · ·Witness my hand at Portland, Oregon this 30th day of


12· ·April, 2021.
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·1· ·(START OF AUDIO RECORDING:· May 11, 1981.· Start Minutes


·2· ·15:00 and End Minutes 21:00.)


·3· · · · · · · ·CHAIRPERSON COHEN:· I also have another


·4· ·amendment offered by ACLU, section 8.· And this one


·5· ·deals -- well, I'm not going to -- this one deals with


·6· ·law enforcement agencies collecting information, unless


·7· ·it's directly relating to investigation of criminal


·8· ·activities.


·9· · · · · · · ·Ms. Remington, do you want to talk about


10· ·that?


11· · · · · · · ·MS. REMINGTON:· I think you will recall


12· ·that I cited some instances of collection of enormous


13· ·files on individuals (indiscernible) where there was no


14· ·allegation even that the individuals had ever been


15· ·involved in any type of criminal activity.· We have had


16· ·historically a lot of abuses in this.· And this is


17· ·language that has been long-suggested as a matter of


18· ·dealing with it.


19· · · · · · · ·It's similar to the kind of -- the standard


20· ·is the same as has been urged for some time now in the


21· ·FBI and CIA controlling the intelligence agencies there.


22· ·It has substantially, in this form, been adopted as LEAA


23· ·regulations of the Department of Justice that applies


24· ·only to those agencies that are having -- are federally


25· ·funded for the maintenance of their records.


·1· · · · · · · ·CHAIRPERSON COHEN:· Okay.· Do we need any


·2· ·further discussion about (indiscernible)?


·3· · · · · · · ·MS. HENDRIKSEN:· I oppose its adoption.


·4· · · · · · · ·CHAIRPERSON COHEN:· Representative


·5· ·Hendriksen (indiscernible) its adoption.


·6· · · · · · · ·(Indiscernible).


·7· · · · · · · ·UNIDENTIFIED SPEAKER:· Well, I just -- I


·8· ·just have to (indiscernible).


·9· · · · · · · ·I remember when I saw your file, Stevie,


10· ·and I understand your feeling.· And I just think it is


11· ·(indiscernible).· I am reminded that the ridicule of the


12· ·ridiculed, which sometimes -- my old alma mater is --


13· ·you know, we're investigating the Smith Act, well, you


14· ·know, when we did it, it was a criminal activity.


15· · · · · · · ·I think that -- I think there's enough of a


16· ·shackle on law enforcement.· I don't know the abuse, I


17· ·don't see the abuse.· I understand the irritation that


18· ·you feel when you looked at Captain Brown's stuff


19· ·(indiscernible).· But I don't understand the abuse or


20· ·the harm that is come of it.


21· · · · · · · ·MS. REMINGTON:· I wasn't alleging any harm


22· ·to the ACLU.· I disclose only the one about ourselves.


23· ·I didn't want to disclose anyone else.


24· · · · · · · ·Right now there's an enormous federal


25· ·lawsuit where there's been an incredible number of


·1· ·abuses against the Socialist Workers Party where not


·2· ·only did they collect all kinds of information, but they


·3· ·went out and informed landlords that this man is a


·4· ·member of the Socialist Workers Party, and you ought to


·5· ·kick him out of your house, and they have been.· They


·6· ·have been fired from employment because of law


·7· ·enforcement agencies collecting this data and urging


·8· ·private individuals to take action.· That's enormous


·9· ·damage.


10· · · · · · · ·UNIDENTIFIED SPEAKER:· Oh, I've heard a lot


11· ·of it, and I'm not convinced they're all true.


12· · · · · · · ·Let me tell you something.· The Smith Act


13· ·has been shoved down my throat a thousand times.· When I


14· ·first ran for office, people were asking if I were


15· ·ashamed of having been an FBI (indiscernible).· Let me


16· ·tell you something, Smith Act was on the


17· ·(indiscernible).· It was passed by the Congress.  I


18· ·didn't pass it.


19· · · · · · · ·And it was at that time (indiscernible)


20· ·that new membership in the Communist Party -- and that's


21· ·what the Smith Act said, Membership alone, proven in the


22· ·Communist Party, it was (indiscernible) constitution of


23· ·our government, and a violation therefore of the


24· ·constitution.


25· · · · · · · ·Now, we didn't go out and do that because


·1· ·it was fun to follow all those folks, and it was a


·2· ·criminal conduct at that time we were investigating.


·3· ·And there were a lot of folks that I think were really


·4· ·pretty harmless, and I thought so at the time.· But


·5· ·that's what the law said.


·6· · · · · · · ·MS. REMINGTON:· This would allow it if it


·7· ·were a crime.


·8· · · · · · · ·UNIDENTIFIED SPEAKER:· That's why I say a


·9· ·surplus.· I don't think that's happening without a


10· ·reason.


11· · · · · · · ·UNIDENTIFIED SPEAKER:· I'd like to make --


12· ·I guess, I've been reading, with some interest, what's


13· ·being proposed at the federal level, and I'm inclined to


14· ·support this because I think we're having some retreat


15· ·(indiscernible) information on any number of issues at


16· ·the federal level.· And I think it's -- you know, I just


17· ·support it because I think we have no indication of


18· ·what's going to be happening at the federal level.· And


19· ·I am concerned about making sure that we have something


20· ·in place (indiscernible) state level.


21· · · · · · · ·UNIDENTIFIED SPEAKER:· Representative


22· ·(indiscernible).


23· · · · · · · ·UNIDENTIFIED SPEAKER:· I just want to say


24· ·I'm in support of the motion also because I think it's


25· ·very important that we give a clearer message to our
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·1· ·police agencies about what we consider a proper role.


·2· · · · · · · ·And also, in these times of fiscal


·3· ·conservancy, I think they don't need to be archivists


·4· ·for local groups.· I noticed a nice archivist file on


·5· ·the ACLU.· I'd like to know how much money they spent on


·6· ·clipping all that information and posting it in.


·7· · · · · · · ·So I don't think it's an appropriate


·8· ·function in the police agencies, and I think this is a


·9· ·good time to make that clear.


10· · · · · · · ·CHAIRPERSON COHEN:· The clerk will call the


11· ·roll.


12· · · · · · · ·THE CLERK:· Representative Bugas?


13· · · · · · · ·REP. BUGAS:· No.


14· · · · · · · ·THE CLERK:· Courtney?


15· · · · · · · ·REP. COURTNEY:· Yes.


16· · · · · · · ·THE CLERK:· Hendriksen?


17· · · · · · · ·REP. HENDRIKSEN:· Aye.


18· · · · · · · ·THE CLERK:· Smith?


19· · · · · · · ·REP. SMITH:· Aye.


20· · · · · · · ·THE CLERK:· Cohen?


21· · · · · · · ·CHAIRPERSON COHEN:· Aye.


22· · · · · · · ·THE CLERK:· Springer?


23· · · · · · · ·REP. SPRINGER:· Aye.


24· · · · · · · ·CHAIRPERSON COHEN:· Motion passes.


25· · · · · · · · · ·(End of recorded audio.)


·1· ·(NOTE:· Untranscribed steno notes


·2· ·archived ten years on computer;


·3· ·transcribed English files archived five


·4· ·years on computer.)
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·1· ·(START OF AUDIO RECORDING: July 22, 1981.· Start


·2· ·Minute 00:00 and end Minute 31:23.)


·3· · · · · · · · · THE CLERK:· This is the Committee on


·4· ·Justice.· Wednesday July 22, 1981.· 1:30 p.m.


·5· ·(Indiscernible) work session on amended House Bill


·6· ·3127, House Bill 3020, House Bill 2443, amended House


·7· ·Bill 2682-A, House Bill 3180, House Bill 3272, amended


·8· ·House Bill 2027, amended House Bill 2024, amended House


·9· ·Bill 2017, House Bill 2447, amended House Bill 2380,


10· ·amended House Bill 2692, Senate Bill 887, House Bill


11· ·2030.


12· · · · · · · · · · (Audio lost.)


13· · · · · · · · · CHAIRPERSON WYERS:· -- order.· Is


14· ·Representative Lombard out in the hall?


15· · · · · · · · · REP. LOMBARD:· Right here.


16· · · · · · · · · CHAIRPERSON WYERS:· Oh, there you are.


17· · · · · · · · · REP. LOMBARD:· Right here.· I'm sorry to


18· ·keep you waiting.· I got called to the president's


19· ·office.


20· · · · · · · · · While you're waiting for quorum, then


21· ·the quorum came hours ago.· You've got Ways & Means at


22· ·three quorum?


23· · · · · · · · · UNIDENTIFIED SPEAKER:· Yeah.· Sort of.


24· ·It's that kind of -- it's that kind of issue.


25· · · · · · · · · REP. LOMBARD:· You really need a quorum


·1· ·somewhere.


·2· · · · · · · · · CHAIRPERSON WYERS:· (Indiscernible)?


·3· · · · · · · · · UNIDENTIFIED SPEAKER:· Yeah.


·4· · · · · · · · · UNIDENTIFIED SPEAKER:· (Indiscernible)?


·5· · · · · · · · · CHAIRPERSON WYERS:· We've got everyone


·6· ·here but Kulongoski now.


·7· · · · · · · · · · (Indiscernible.· Simultaneous voices.)


·8· · · · · · · · · CHAIRPERSON WYERS:· Why don't we go


·9· ·ahead and go over your bill.


10· · · · · · · · · REP. LOMBARD:· Okay.


11· · · · · · · · · CHAIRPERSON WYERS:· And when we get the


12· ·vote here, maybe we can do something?


13· · · · · · · · · REP. LOMBARD:· Okay.· Thank you,


14· ·Mr. Chairman.


15· · · · · · · · · For the record, I'm Kip Lombard, State


16· ·Representative District 52.· House Bill 3020 comes to


17· ·you really at the instigation -- as a result of a


18· ·letter (indiscernible) -- which I am having passed out


19· ·to committee members -- from Judge Ted Abram in Klamath


20· ·Falls.· The letter is directed to myself, to Senators


21· ·Heard and Hannon, and to Representative Kennedy.· It


22· ·brings up a very simple problem, but one that


23· ·apparently has been an anachronism in the law for quite


24· ·some time and has required a fair amount of paperwork,


25· ·all for naught.


·1· · · · · · · · · UNIDENTIFIED SPEAKER:· Is


·2· ·(indiscernible) number of the bill?


·3· · · · · · · · · REP. LOMBARD:· House Bill 3020.· It's


·4· ·the second one down, I believe.


·5· · · · · · · · · Existing law today provides that when


·6· ·the police take a person in who's intoxicated or under


·7· ·the influence of controlled substances, they can take


·8· ·the individual to the person's home, to a treatment


·9· ·facility, or if no treatment facility is available to


10· ·the city or county jail.


11· · · · · · · · · When a person is taken either to a


12· ·treatment facility or a jail, the director of the


13· ·facility or the officer in charge of the jail is


14· ·required, by current ORS 426.460, subparagraph 4, to


15· ·provide written notice of the person's admission to the


16· ·county Probate Court within 24 hours after admission.


17· · · · · · · · · However, since a person taken to jail


18· ·must be released when the person is no longer under the


19· ·influence or incapacitated, or the person taken to the


20· ·treatment facility must be discharged within 48 hours,


21· ·unless that person applies for voluntary admission.


22· ·The person, generally, is released before the report


23· ·even reached the Probate Court.


24· · · · · · · · · As indicated in Judge Abram's letter, he


25· ·puts them in a file.· They stay there.· He doesn't


·1· ·remember, in the five years that he's been a judge,


·2· ·that he's ever looked at them any further.· He doesn't


·3· ·see the need to keep the letters.· House Judiciary


·4· ·Committee in the House agreed.· And of consequence we


·5· ·adopted the House Bill 3020, which deletes that -- that


·6· ·report requirement.


·7· · · · · · · · · What the bill does is it retains the


·8· ·48-hour provision in there.· You'll see by


·9· ·Judge Abram's letter that he suggested that if a person


10· ·stays beyond 24 hours, that a report be sent.· But


11· ·after discussing it further with Judge Abram and


12· ·looking at the situation in the House Judiciary, we


13· ·determined that since the individual has to be


14· ·dismissed or discharged from the facility any way,


15· ·within 48 hours, there really wasn't any need to make


16· ·any report at all.


17· · · · · · · · · That's the essence of the bill.· And as


18· ·I say, it will reduce some paper -- where this can be


19· ·your reduction of paperwork bill for the session.


20· · · · · · · · · CHAIRPERSON WYERS:· Is there anything


21· ·about this bill, Representative Lombard, that would


22· ·reduce the public's ability to find out if a person had


23· ·been so lodged?


24· · · · · · · · · REP. LOMBARD:· Well --


25· · · · · · · · · CHAIRPERSON WYERS:· Or I -- let me amend
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·1· ·that question.· Is there some way that the public could


·2· ·find out (indiscernible)?


·3· · · · · · · · · REP. LOMBARD:· I guess we have this


·4· ·situation.· Because we had the situation that requires


·5· ·that a person be discharged within -- either


·6· ·immediately from a jail, or be discharged within


·7· ·48 hours after they've applied for voluntary admission


·8· ·to -- unless they apply for voluntary admission, I


·9· ·think the public's interest is protected in that the


10· ·individual is let out.


11· · · · · · · · · I think the public's interest really is


12· ·that if an individual is going to be placed in a


13· ·facility like this, and kept for any extended period of


14· ·time, then somebody ought to know.· And I guess the --


15· ·I can't speak for what the originators of the original


16· ·law had in mind, but I suppose I could guess that what


17· ·they had in mind is if an individual is going to be


18· ·kept for any extended period of time in a facility like


19· ·this, that the Probate Court, as a representative of


20· ·the public, ought to know that the individual is there


21· ·and raise appropriate questions as to whether or not


22· ·the person ought to be incarcerated.


23· · · · · · · · · So, as I say, we provide now that they


24· ·have to be discharged within that very short period of


25· ·time.· And so I guess our feeling was that the public's


·1· ·interest in terms of having the Probate Court step


·2· ·in -- or be in a position to step in -- really is


·3· ·obviated by the discharge requirement.· And, as I say,


·4· ·apparently Judge Abram -- and I've talked to some other


·5· ·judges who never use this.· So apparently it's not


·6· ·serving a function (indiscernible).


·7· · · · · · · · · CHAIRPERSON WYERS:· Senator Brown now


·8· ·moves House Bill 2030 to the floor with a Do Pass


·9· ·recommendation.· Is there discussion?


10· · · · · · · · · UNIDENTIFIED SPEAKER:· 3020?


11· · · · · · · · · UNIDENTIFIED SPEAKER:· Didn't I say


12· ·3020?


13· · · · · · · · · UNIDENTIFIED SPEAKER:· 3020.


14· · · · · · · · · UNIDENTIFIED SPEAKER:· 3020.· Yeah.


15· · · · · · · · · UNIDENTIFIED SPEAKER:· I thought you


16· ·said 2030.


17· · · · · · · · · · (Indiscernible.· Simultaneous voices.)


18· · · · · · · · · CHAIRPERSON WYERS:· If I didn't -- you


19· ·have too much figures running around.


20· · · · · · · · · UNIDENTIFIED SPEAKER:· That's right.


21· · · · · · · · · CHAIRPERSON WYERS:· Don't we all.


22· · · · · · · · · Please call the roll.


23· · · · · · · · · THE CLERK:· Brown?


24· · · · · · · · · SEN. BROWN:· Aye.


25· · · · · · · · · THE CLERK:· Fadeley?· Gardner?


·1· · · · · · · · · SEN. GARDNER:· Aye.


·2· · · · · · · · · THE CLERK:· Jernstedt?· Kulongoski?


·3· · · · · · · · · SEN. KULONGOSKI:· Aye.


·4· · · · · · · · · THE CLERK:· Smith?· Wyers?


·5· · · · · · · · · CHAIRPERSON WYERS:· Aye.


·6· · · · · · · · · Thank you very much.


·7· · · · · · · · · UNIDENTIFIED SPEAKER:· Is that


·8· ·assaulting a senior citizen still in your subcommittee?


·9· · · · · · · · · · (Indiscernible.· Simultaneous voices.)


10· · · · · · · · · CHAIRPERSON WYERS:· Thank you.


11· · · · · · · · · UNIDENTIFIED SPEAKER:· Thank you.


12· · · · · · · · · CHAIRPERSON WYERS:· Thank you.


13· · · · · · · · · · (Indiscernible.· Simultaneous voices.)


14· · · · · · · · · CHAIRPERSON WYERS:· Yeah.· Why don't we


15· ·do that.· That's 2682?


16· · · · · · · · · UNIDENTIFIED SPEAKER:· (Indiscernible.)


17· · · · · · · · · CHAIRPERSON WYERS:· Are all the right


18· ·people here?


19· · · · · · · · · UNIDENTIFIED SPEAKER:· Yup.


20· · · · · · · · · CHAIRPERSON WYERS:· No?· Oh, I was asked


21· ·to -- we could take some of our testimony, but Dave


22· ·Frohnmayer and Stevie Remington want to testify on this


23· ·bill.


24· · · · · · · · · UNIDENTIFIED SPEAKER:· We --


25· ·Mr. Chairman?


·1· · · · · · · · · CHAIRPERSON WYERS:· But we could get


·2· ·started with it.


·3· · · · · · · · · UNIDENTIFIED SPEAKER:· You know, we all


·4· ·know about this bill.· This is Senate Bill 2, isn't it?


·5· · · · · · · · · UNIDENTIFIED SPEAKER:· Yeah.


·6· · · · · · · · · UNIDENTIFIED SPEAKER:· Same old bill.


·7· · · · · · · · · UNIDENTIFIED SPEAKER:· Yeah.· There's an


·8· ·amendment and a provision.


·9· · · · · · · · · UNIDENTIFIED SPEAKER:· There's one


10· ·amendment we need to make.· It's to the ACLU's


11· ·amendment.· And then let's send it out.


12· · · · · · · · · CHAIRPERSON WYERS:· Well, that sounds --


13· ·that sounds like what I thought was going to happen.


14· · · · · · · · · Do you know what -- what Attorney


15· ·General Frohnmayer wanted to testify to?


16· · · · · · · · · MS. GNIEWOSZ:· Yes.· When I told him


17· ·that it appears that the amendments might be put in, he


18· ·said that he'd have some compromise amendments.


19· · · · · · · · · UNIDENTIFIED SPEAKER:· We don't -- no.


20· ·No. No. No.


21· · · · · · · · · CHAIRPERSON WYERS:· What's the number


22· ·again?


23· · · · · · · · · UNIDENTIFIED SPEAKER:· We're going to be


24· ·fighting on this thing all morning.


25· · · · · · · · · UNIDENTIFIED SPEAKER:· Would the ACLU
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·1· ·oppose the bill if we didn't have time to have Stevie


·2· ·Remington testify on it?


·3· · · · · · · · · MS. GNIEWOSZ:· Her letter is in the


·4· ·file.


·5· · · · · · · · · UNIDENTIFIED SPEAKER:· (Indiscernible)


·6· ·if you still consider adding the amendment, but


·7· ·(indiscernible) she should be here (indiscernible).


·8· · · · · · · · · UNIDENTIFIED SPEAKER:· Let's just put


·9· ·the amendments --


10· · · · · · · · · CHAIRPERSON WYERS:· That's the amendment


11· ·that was passed in the House?


12· · · · · · · · · UNIDENTIFIED SPEAKER:· Right.


13· · · · · · · · · MS. GNIEWOSZ:· Her letter in the file


14· ·has the amendment.· And, actually, if you look at the


15· ·bill --


16· · · · · · · · · SEN. GARDNER:· I move that amendment,


17· ·Mr. Chairman.


18· · · · · · · · · MS. GNIEWOSZ:· All you want to do is put


19· ·in the language on page 6, line 24 through 28, which is


20· ·Section 8 of --


21· · · · · · · · · CHAIRPERSON WYERS:· Right.


22· · · · · · · · · Please call the roll on Senator


23· ·Gardner's motion.


24· · · · · · · · · UNIDENTIFIED SPEAKER:· Yeah.· Which is


25· ·to add Section 8.


·1· · · · · · · · · · (Indiscernible.· Simultaneous voices.)


·2· · · · · · · · · UNIDENTIFIED SPEAKER:· Senator


·3· ·Kulongoski.


·4· · · · · · · · · CHAIRPERSON WYERS:· Oh, Senator


·5· ·Kulongoski is.· I'm sorry.


·6· · · · · · · · · UNIDENTIFIED SPEAKER:· Yeah.


·7· · · · · · · · · THE CLERK:· Brown?


·8· · · · · · · · · SEN. BROWN:· This is on the ACLU --


·9· · · · · · · · · UNIDENTIFIED SPEAKER:· Adding the ACLU


10· ·amendment.


11· · · · · · · · · SEN. BROWN:· Aye.


12· · · · · · · · · THE CLERK:· Fadeley?· Gardner?


13· · · · · · · · · SEN. GARDNER:· Aye.


14· · · · · · · · · THE CLERK:· Jernstedt?· Kulongoski?


15· · · · · · · · · UNIDENTIFIED SPEAKER:· Aye.


16· · · · · · · · · THE CLERK:· Smith?· Wyers?


17· · · · · · · · · CHAIRPERSON WYERS:· Aye.


18· · · · · · · · · Motion carried.


19· · · · · · · · · Allison (phonetic), Smith is wanting --


20· ·is standing up.


21· · · · · · · · · Was that because you wanted to say


22· ·something about this?


23· · · · · · · · · SEN. SMITH:· No.· I thought you were


24· ·trying to get Mr. Frohnmayer, and he's next door on


25· ·another bill.


·1· · · · · · · · · CHAIRPERSON WYERS:· Well, I think as a


·2· ·courtesy to Mr. Frohnmayer.· We ought to --


·3· · · · · · · · · You don't want to (indiscernible)?


·4· · · · · · · · · UNIDENTIFIED SPEAKER:· No.


·5· · · · · · · · · SEN. GARDNER:· Mr. Chairman, let me just


·6· ·ask a -- quickly --


·7· · · · · · · · · CHAIRPERSON WYERS:· Senator Gardner.


·8· · · · · · · · · SEN. GARDNER:· -- of the various -- Don


·9· ·and -- and -- Don, you've -- you've seen these


10· ·amendments; right?


11· · · · · · · · · UNIDENTIFIED SPEAKER:· I think I have.


12· ·Did you just adopt the Section 8 package?


13· · · · · · · · · SEN. GARDNER:· Yes.


14· · · · · · · · · CHAIRPERSON WYERS:· Yes.


15· · · · · · · · · SEN. GARDNER:· That's acceptable to you?


16· ·That doesn't hurt the bill?


17· · · · · · · · · And, Ray Gribbling (phonetic), that


18· ·is -- that's all right with you too; right?· You'll


19· ·still support the bill with those back in it?· And all


20· ·the other proponents will still support it, with those


21· ·amendments back -- the ACLU amendment, Section 8 back


22· ·in it?


23· · · · · · · · · UNIDENTIFIED SPEAKER:· Let's move it out


24· ·and Do Pass.


25· · · · · · · · · CHAIRPERSON WYERS:· Did you tell him we


·1· ·were doing this, or is he on the stand in the other


·2· ·room?


·3· · · · · · · · · SEN. SMITH:· He is --


·4· · · · · · · · · CHAIRPERSON WYERS:· He's testifying?


·5· · · · · · · · · SEN. SMITH:· Being questioned, I think.


·6· · · · · · · · · CHAIRPERSON WYERS:· Okay.


·7· · · · · · · · · SEN. GARDNER:· I'll hold -- I'll


·8· ·withdrawal my motion, if you wish to have him testify


·9· ·before we move it out.· I'll defer to the chair on that


10· ·issue.


11· · · · · · · · · CHAIRPERSON WYERS:· Senator Kulongoski


12· ·wants to go ahead and vote.


13· · · · · · · · · SEN. KULONGOSKI:· Whatever you want to


14· ·do, Mr. Chairman.


15· · · · · · · · · CHAIRPERSON WYERS:· Well, I will -- I'll


16· ·go along with the majority.


17· · · · · · · · · · (Laughter.)


18· · · · · · · · · SEN. GARDNER:· Unless I hear otherwise,


19· ·my motion stands.· Unless I'm instructed by -- asked by


20· ·the chair to withdraw my motion, my motion stands.


21· · · · · · · · · CHAIRPERSON WYERS:· Is there any


22· ·discussion to Senator Gardner's motion?


23· · · · · · · · · I think that everyone has been talked


24· ·with about this, and (indiscernible) has their mind


25· ·made up.· So I really -- I think that this late in the
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·1· ·session we ought to go ahead and vote.


·2· · · · · · · · · Please take the roll.


·3· · · · · · · · · THE CLERK:· Senator Brown?


·4· · · · · · · · · SEN. BROWN:· Aye.


·5· · · · · · · · · THE CLERK:· Fadeley?· Gardner?


·6· · · · · · · · · SEN. GARDNER:· Aye.


·7· · · · · · · · · THE CLERK:· Jernstedt?· Kulongoski?


·8· · · · · · · · · SEN. KULONGOSKI:· Aye.


·9· · · · · · · · · THE CLERK:· Smith?· Wyers?


10· · · · · · · · · CHAIRPERSON WYERS:· Aye.


11· · · · · · · · · Motion carried.


12· · · · · · · · · Did either -- did either one -- does


13· ·anyone remember who carried this bill last session?


14· · · · · · · · · UNIDENTIFIED SPEAKER:· Who carried it


15· ·last session?· Ted.· Let Ted carry it again, it will


16· ·fail again.


17· · · · · · · · · CHAIRPERSON WYERS:· Would you like to


18· ·carry this bill?


19· · · · · · · · · SEN. KULONGOSKI:· Listen.· This is --


20· ·this is my tar baby [sic].


21· · · · · · · · · UNIDENTIFIED SPEAKER:· This is a house


22· ·bill this time though.


23· · · · · · · · · SEN. KULONGOSKI:· I can't get away from


24· ·this thing.· I would be more than happy to -- Dana's


25· ·(phonetic) going to talk to me after the meeting,


·1· ·and --


·2· · · · · · · · · · (Laughter.· Indiscernible.


·3· · · · · · · · · · Simultaneous voices.)


·4· · · · · · · · · UNIDENTIFIED SPEAKER:· Everybody's


·5· ·agreed.· We're all compromised out.


·6· · · · · · · · · A.G. FROHNMAYER:· Are you hearing 3262


·7· ·(indiscernible)?


·8· · · · · · · · · CHAIRPERSON WYERS:· We were, until we


·9· ·voted on it just a minute ago.· We just couldn't wait.


10· · · · · · · · · THE CLERK:· No.· 2682.


11· · · · · · · · · A.G. FROHNMAYER:· 2682.


12· · · · · · · · · CHAIRPERSON WYERS:· 2682.


13· · · · · · · · · A.G. FROHNMAYER:· Are you telling me


14· ·you, in fact, have taken a vote, Mr. Chairman?


15· · · · · · · · · CHAIRPERSON WYERS:· Yes.· I'm afraid we


16· ·have.


17· · · · · · · · · UNIDENTIFIED SPEAKER:· We've added the


18· ·ACLU amendments.


19· · · · · · · · · A.G. FROHNMAYER:· May I make a comment


20· ·on those, and ask that you would reconsider,


21· ·Mr. Chairman?


22· · · · · · · · · CHAIRPERSON WYERS:· Well, we think --


23· ·certainly, yes.· Please -- please come forward and give


24· ·your name for the record.


25· · · · · · · · · A.G. FROHNMAYER:· Thank you,


·1· ·Mr. Chairman.


·2· · · · · · · · · For the record, Dave Frohnmayer,


·3· ·Attorney General representing the Department of


·4· ·Justice -- and I think probably all the major law


·5· ·enforcement agencies in the state, based on a


·6· ·conversation I had a noon.


·7· · · · · · · · · Mr. Chairman, I apologize for not being


·8· ·here.· I understood from counsel that you were not to


·9· ·take up this matter until 2:30; otherwise, I would have


10· ·been here to testify with the ACLU.


11· · · · · · · · · UNIDENTIFIED SPEAKER:· (Indiscernible.)


12· · · · · · · · · A.G. FROHNMAYER:· I'm beginning to


13· ·understand that in this measure you adopted the ACLU


14· ·amendment, which I understand to have been the former


15· ·Section 8 of the A-engrossed House Bill.· Am I correct


16· ·in the assumption?


17· · · · · · · · · CHAIRPERSON WYERS:· Yes.


18· · · · · · · · · A.G. FROHNMAYER:· All right.


19· · · · · · · · · Mr. Chairman, there are serious fiscal


20· ·and practical problems with that section.· If the


21· ·committee is of a mind to add some proscription, with


22· ·respect to the selection of collection of retention of


23· ·criminal offender information that may have racial or


24· ·religious or social overtones, I have the compromised


25· ·proposal which has been proved to work because it has


·1· ·already been implemented in Oregon -- in our past.· And


·2· ·I would strongly urge you not to adopt Section 8 as it


·3· ·(indiscernible) exists in the House Bill.


·4· · · · · · · · · Now, may I tell you why?


·5· · · · · · · · · CHAIRPERSON WYERS:· Yes.


·6· · · · · · · · · UNIDENTIFIED SPEAKER:· (Indiscernible) a


·7· ·copy of what you want?


·8· · · · · · · · · A.G. FROHNMAYER:· Yes, I do.


·9· · · · · · · · · Let me say, Mr. Chairman, that this --


10· ·this measure was reviewed as recently as the noon lunch


11· ·in the Governor's commission on organized crime.· In


12· ·attendance were the executive officials of the FBI in


13· ·Oregon -- of the Multnomah County District Attorney's


14· ·Office -- Portland Police Bureau, United States


15· ·Attorney's Office, the Internal Revenue Service, and


16· ·the Multnomah County Sheriff's Department, as well as


17· ·our own staff.· And I -- I believe that the views I'm


18· ·expressing are unanimous with respect to those offices.


19· · · · · · · · · The problem, first of all, with respect


20· ·to the fiscal impact, and the reason -- one of the


21· ·major reasons why the Ways & Means Committee removed


22· ·this measure is that it speaks in terms of collect or


23· ·maintain information.


24· · · · · · · · · Now, if this bill goes into effect, and


25· ·that information is no longer to be maintained because
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·1· ·the law says you can't do it, that literally meant --


·2· ·it means that every single police agency has to go


·3· ·through every single file that it has, every single


·4· ·microfilm, every single notebook, and strip those


·5· ·matter -- matters out of it, after first making an


·6· ·assessment.


·7· · · · · · · · · I cannot possibly tell you what --


·8· ·what -- what numbers of hours and kinds of expenses


·9· ·would be involved, simply in that monitoring aspect, to


10· ·determine whether or not they are maintaining those.


11· ·But I suggest to you that they are substantial.· And in


12· ·a time when every budget is being cut back 10 percent


13· ·or more, as ours has been, it seems to me that that


14· ·fiscal impact is unjustifiable, particularly in light


15· ·of the alternative language I wish to propose to you.


16· · · · · · · · · Secondly, the language in this Section 8


17· ·referred to the collection of information.· That you


18· ·can't collect it at all.· And the problem, from the


19· ·standpoint of professional investigators and those


20· ·agencies that were represented at the meeting I just


21· ·came from, of course, are (indiscernible) them, that


22· ·very often you don't know what it is that you are


23· ·collecting until you've had a chance to -- to assess


24· ·it.· And that's the purpose for being careful about


25· ·using words of that kind.


·1· · · · · · · · · Third, and this is probably a concern


·2· ·that I would just raise to the members of the committee


·3· ·and ask your -- your careful examination of it.· But we


·4· ·want to be very careful that we understand what you


·5· ·mean about a person's social views.· I suppose if a


·6· ·person or group were sociopathic and viewed rape as a


·7· ·social event, that could be viewed as social views.


·8· · · · · · · · · CHAIRPERSON WYERS:· Would this involve


·9· ·things -- things like that?


10· · · · · · · · · A.G. FROHNMAYER:· I know the case you're


11· ·talking about, and I think the point is apt.


12· · · · · · · · · CHAIRPERSON WYERS:· Why didn't that


13· ·information get to the Governor then?


14· · · · · · · · · A.G. FROHNMAYER:· Well, I'm not --


15· · · · · · · · · CHAIRPERSON WYERS:· This law wasn't in


16· ·effect?


17· · · · · · · · · A.G. FROHNMAYER:· Senator Wyers, I'm


18· ·not -- not here to defend a particular decision in that


19· ·regard.· I'm talking about what police agencies can do


20· ·in their investigatory capacity.


21· · · · · · · · · CHAIRPERSON WYERS:· Okay.· And I


22· ·shouldn't bring that up.· The only reason I do is


23· ·that -- one of the problems is things like this are


24· ·collected and kept.· And then, you know, all kinds of


25· ·people who are innocent have information collected on


·1· ·them.


·2· · · · · · · · · I went to see Wayne Morris speak in 1964


·3· ·down in California.· I am a United States Senator and


·4· ·had myself liberally photographed by federal agents at


·5· ·the top of the Napalm Factory that they were -- where


·6· ·the speech was.· And I've often wondered where those


·7· ·photographs are.


·8· · · · · · · · · A.G. FROHNMAYER:· Well, I think that the


·9· ·points I'm trying to make don't relate to that one


10· ·really.


11· · · · · · · · · CHAIRPERSON WYERS:· Well, you say they


12· ·shall not permanently maintain.


13· · · · · · · · · A.G. FROHNMAYER:· That's correct.


14· · · · · · · · · Now, if I may --


15· · · · · · · · · CHAIRPERSON WYERS:· And that was a


16· ·political view I guess.· But I wouldn't be attracted to


17· ·a speech made by Wayne Morris during the Vietnam War.


18· · · · · · · · · A.G. FROHNMAYER:· Well, I think it's


19· ·silly.· And I don't think that under the proposal that


20· ·I'm offering to you that kind of material would be


21· ·kept.


22· · · · · · · · · What I'm trying to offer is an amendment


23· ·that works.· One that does not present a fiscal impact.


24· ·And one that is consistent with the investigative


25· ·duties of law enforcement agencies that you ask them to


·1· ·go out and do.


·2· · · · · · · · · Now, let me tell you why there's a


·3· ·difference in these two measures.· First of all, we


·4· ·know that this thing called "page 2" works, because


·5· ·this is a copy of Governor Straub's executive order


·6· ·implementing criminal records security, which was


·7· ·enacted in 1975, adopted and promulgated by Governor


·8· ·Straub immediately after the special session repealed


·9· ·the flawed criminal record law of the session.· This


10· ·criminal record executive order covered the State


11· ·Police.


12· · · · · · · · · Our proposal would simply be that you


13· ·use it to cover all law enforcement agencies.· And you


14· ·could amend three words and do that by striking "State


15· ·Police" and put "law enforcement agencies," consistent


16· ·with your definitions section.· It worked.· It worked


17· ·fine.· Law enforcement agencies didn't want to collect


18· ·that stuff.· I'm told by the superintendent of State


19· ·Police that in fact the measure was workable, and that


20· ·they had no problem with it.· And it existed as a


21· ·protection for Oregonian civil liberties until it was


22· ·repealed by subsequent executive order, as I understand


23· ·it, just a couple years ago.


24· · · · · · · · · It deals with the criminal information


25· ·system.· It talks about permanent retention rather than
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·1· ·the notion of collector or maintain.· That right away


·2· ·cuts out the fiscal impact that I -- that I referred


·3· ·to.· It talks about the reasonable grounds to suspect


·4· ·that the subject of the information is or may be


·5· ·involved in criminal acts or activities.· I think the


·6· ·addition of that modifier "may be" is terribly


·7· ·important.· And there was unanimous agreement, this


·8· ·noon, with respect to the importance of that,


·9· ·particularly in the area of political assassinations.


10· · · · · · · · · As you probably know, or you may not


11· ·know, assassination threats, I'm told by federal


12· ·officials, as of today, have risen some 500 to


13· ·600 percent since President Reagan's assassination


14· ·attempt.· You probably also know that law enforcement


15· ·agencies around the country are very concerned about


16· ·this, and have an interface with the Secret Service for


17· ·purposes of protecting the President and high


18· ·governmental officials -- state and federal.


19· · · · · · · · · And it's obvious that when you are


20· ·collecting information about individuals who make those


21· ·threats, that the conversation overheard about someone


22· ·saying, "I'd like to kill the President," may never


23· ·result in criminal activity.· On the other hand, it


24· ·may.· And the capacity of law enforcement agencies to


25· ·protect public officials against the most basic threat,


·1· ·which is to their life through assassination, is not


·2· ·going to be effective unless you give the capacity to


·3· ·law enforcement agencies to collect that information


·4· ·when it may be about an individual involved in that.


·5· · · · · · · · · SEN. GARDNER:· Mr. Chairman?


·6· · · · · · · · · CHAIRPERSON WYERS:· Senator Gardner?


·7· · · · · · · · · SEN. GARDNER:· Dave, let me -- let me


·8· ·interfere just for a second.· It's very late in the


·9· ·session.· This bill -- Senate Bill 2 had an analogous


10· ·provision in it, didn't it?· Last --


11· · · · · · · · · A.G. FROHNMAYER:· Something of that


12· ·kind.


13· · · · · · · · · · (Indiscernible.· Simultaneous voices.)


14· · · · · · · · · A.G. FROHNMAYER:· I couldn't -- well, I


15· ·couldn't find it.· This -- the language in the


16· ·A-engrossed version had been changed from what it was


17· ·in Senate Bill 2, and it's certainly different than


18· ·what it was in the executive order.


19· · · · · · · · · CHAIRPERSON WYERS:· Well, it's passed


20· ·the House.


21· · · · · · · · · A.G. FROHNMAYER:· Without the -- without


22· ·the section, however.


23· · · · · · · · · CHAIRPERSON WYERS:· I understand it


24· ·passed the House.


25· · · · · · · · · UNIDENTIFIED SPEAKER:· Section 8 didn't


·1· ·actually pass the House?


·2· · · · · · · · · · (Indiscernible.· Simultaneous voices.)


·3· · · · · · · · · UNIDENTIFIED SPEAKER:· Either out of


·4· ·Judiciary or through the House, and then it went down


·5· ·to Ways & Means where it was taken out.


·6· · · · · · · · · A.G. FROHNMAYER:· All right.· I'd


·7· ·forgotten the sequence of it.


·8· · · · · · · · · UNIDENTIFIED SPEAKER:· Did it pass the


·9· ·floor of the House?


10· · · · · · · · · CHAIRPERSON WYERS:· Did it pass the


11· ·floor or just the committee?


12· · · · · · · · · UNIDENTIFIED SPEAKER:· No.· It passed


13· ·the Judiciary Committee --


14· · · · · · · · · CHAIRPERSON WYERS:· Judiciary Committee.


15· · · · · · · · · UNIDENTIFIED SPEAKER:· -- and then went


16· ·to Ways & Means Committee.


17· · · · · · · · · UNIDENTIFIED SPEAKER:· Okay.


18· · · · · · · · · A.G. FROHNMAYER:· So it did not pass the


19· ·House.


20· · · · · · · · · CHAIRPERSON WYERS:· So it's not been


21· ·voted on -- on the floor.· But it did -- it's been in


22· ·there a long time and being wrestled around for a long


23· ·time.


24· · · · · · · · · A.G. FROHNMAYER:· Well, with all due


25· ·respect, Senator Wyers, I'm not sure that these


·1· ·particular points I'm making have been focused upon,


·2· ·because I don't believe it came up to a hearing quite


·3· ·(indiscernible).· It's in the 2,600 series of house


·4· ·bills.


·5· · · · · · · · · UNIDENTIFIED SPEAKER:· What happened in


·6· ·the House Judiciary Committee?· Were these --


·7· · · · · · · · · A.G. FROHNMAYER:· I do not know.


·8· · · · · · · · · UNIDENTIFIED SPEAKER:· Were these views


·9· ·presented to them?


10· · · · · · · · · A.G. FROHNMAYER:· Not to my knowledge.


11· ·My own -- my own, certainly, were not.· The bill


12· ·slipped by without our possibility to handle it.


13· · · · · · · · · SEN. KULONGOSKI:· Mr. Chairman?


14· · · · · · · · · CHAIRPERSON WYERS:· Senator Kulongoski?


15· · · · · · · · · SEN. KULONGOSKI:· I guess, David,


16· ·what -- what I'm having difficulty with -- first of


17· ·all -- and you pointed out -- and I guess we may just


18· ·disagree, but you gave me the example of threats to


19· ·public figures or elected public officials.· And I -- I


20· ·still think that that's going to be covered in lines


21· ·26, 27, 28, which relates to investigation of criminal


22· ·activities and so on.


23· · · · · · · · · But what bothers me more is the


24· ·amendment that you're suggesting says, "Law enforcement


25· ·agencies shall not permanently maintain within its
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·1· ·criminal record information systems."· And then


·2· ·criminal record -- criminal offender information is


·3· ·described and defined in the bill as, "Includes records


·4· ·and related data as to physical description and vital


·5· ·statistics, fingerprints received and compiled by the


·6· ·bureau for purposes of identifying crim" -- "criminal


·7· ·offenders and alleged offenders, records of arrest, and


·8· ·the nature and disposition of criminal charges,


·9· ·including sentencing, confinement, parole, and


10· ·release."· If that is what "criminal offender


11· ·information" is, when would any of this information


12· ·about political, religious, or social views be


13· ·incorporated into that at any time?


14· · · · · · · · · Because what the criminal offender


15· ·information, as I understand it, is not an


16· ·investigative file.· It is to give information about


17· ·the individual as to description and vital statistics


18· ·and things like that, and not to get into the data that


19· ·you've been describing.


20· · · · · · · · · A.G. FROHNMAYER:· Yeah.· Of course this


21· ·is going to end up in an investigative file.· And


22· ·Senator Kulongoski, for that matter, I have no


23· ·objection if the -- if the words within the criminal


24· ·offender information systems are simply struck from


25· ·this.· The point is they shall not permanently maintain


·1· ·it.· If it's your concern that they'd be keeping


·2· ·investigative file and then the computer file --


·3· · · · · · · · · SEN. KULONGOSKI:· Well, that's exactly


·4· ·what I think is going to happen.


·5· · · · · · · · · A.G. FROHNMAYER:· Yeah.· That's not as


·6· ·great of concern to us, if you wish to make that


·7· ·modification to it.· Although, from my standpoint,


·8· ·probably the most dangerous thing is to have that stuff


·9· ·computerized, which is why the -- why that restriction


10· ·was put on -- on the criminal investigative thing.


11· · · · · · · · · But -- so if you want to strike that


12· ·line (indiscernible) shall not perm -- permanently


13· ·maintain it, fine.


14· · · · · · · · · SEN. KULONGOSKI:· Would you -- would you


15· ·agree that the critical words are "permanently


16· ·maintain"?


17· · · · · · · · · A.G. FROHNMAYER:· Oh, yes.


18· · · · · · · · · SEN. KULONGOSKI:· The ones that you're


19· ·after?


20· · · · · · · · · A.G. FROHNMAYER:· Well, I'm actually --


21· · · · · · · · · · (Indiscernible.· Simultaneous speech.)


22· · · · · · · · · SEN. KULONGOSKI:· But that is the --


23· ·those two words --


24· · · · · · · · · A.G. FROHNMAYER:· No.· I'm after the


25· ·"may be."· And I want to tell you about that.


·1· · · · · · · · · SEN. KULONGOSKI:· Okay.· Go ahead.


·2· · · · · · · · · SEN. GARDNER:· Mr. Chairman?


·3· · · · · · · · · CHAIRPERSON WYERS:· Senator Gardner?


·4· · · · · · · · · SEN. GARDNER:· I'm concerned with


·5· ·protecting the civil liberties of the individuals in


·6· ·this state, Dave.· And I wonder if you have -- have run


·7· ·this language by the ACLU?


·8· · · · · · · · · A.G. FROHNMAYER:· Yes.· I talked to


·9· ·Stevie Remington late this morning.· Is Stevie here?


10· · · · · · · · · CHAIRPERSON WYERS:· No.


11· · · · · · · · · A.G. FROHNMAYER:· Okay.· That's --


12· · · · · · · · · CHAIRPERSON WYERS:· That's what the 2:30


13· ·business was about.· She was hoping to be here --


14· · · · · · · · · A.G. FROHNMAYER:· That's part of the


15· ·problem.


16· · · · · · · · · CHAIRPERSON WYERS:· That's why counsel


17· ·told you we weren't ready --


18· · · · · · · · · A.G. FROHNMAYER:· She doesn't like it.


19· ·I do like it.· I'll tell you why we think it's


20· ·necessary.


21· · · · · · · · · One of them is the assassination


22· ·example.· And I think we would all agree that -- that


23· ·the United States Attorney's Office is headed by a


24· ·person who has every bit of concern of civil liberties


25· ·than anyone on this committee.· And his own view


·1· ·conveyed to me just an hour and a half ago was, "Hang


·2· ·tough on the 'may be.'"


·3· · · · · · · · · UNIDENTIFIED SPEAKER:· Dave?


·4· · · · · · · · · A.G. FROHNMAYER:· You've got


·5· ·(indiscernible).· You've got questions about how can


·6· ·you monitor.


·7· · · · · · · · · UNIDENTIFIED SPEAKER:· I'm sorry.· I was


·8· ·(indiscernible).


·9· · · · · · · · · A.G. FROHNMAYER:· I'm sorry, Senator, I


10· ·didn't mean to interrupt you.


11· · · · · · · · · UNIDENTIFIED SPEAKER:· I was going to


12· ·say something I shouldn't have said.· I have no


13· ·knowledge that the current attorney general has ever


14· ·lifted, in his professional life, a finger for civil


15· ·liberties.


16· · · · · · · · · UNIDENTIFIED SPEAKER:· Do you mean


17· ·United States?· He was talking about the --


18· · · · · · · · · A.G. FROHNMAYER:· Are you talking about


19· ·(indiscernible)?


20· · · · · · · · · · (Indiscernible.· Simultaneous voices.)


21· · · · · · · · · UNIDENTIFIED SPEAKER:· I thought you


22· ·were talking about the U.S. Attorney General.


23· · · · · · · · · A.G. FROHNMAYER:· Oh, I was talking


24· ·about the United States Attorney for the District of


25· ·Oregon.
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·1· · · · · · · · · Several hypotheticals occurred to us.


·2· ·And I know that it is late in the session, but this is


·3· ·a matter of extreme importance, perhaps to the extent


·4· ·of the viability of this whole bill when it appears


·5· ·before the Governor.· We've already raised the


·6· ·question -- which in everyone's mind is serious --


·7· ·about the potential assassins -- where basically the


·8· ·way that you keep track of those people is through


·9· ·psychological profiles.· And some of this data may be


10· ·essential, even though they have made one or two


11· ·threats in their life, but never -- but had been


12· ·inactive for five or 10 years.


13· · · · · · · · · I raised the question of Charles Manson,


14· ·who regarded himself as the head of a particular


15· ·religion.· Now, to what degree can you keep track of


16· ·the Manson family involved in one of the most brutal,


17· ·bizarre murders?· Not necessarily that he was involved,


18· ·but that he may be.· He was.


19· · · · · · · · · What about the Reverend James Jones in


20· ·Jonestown.· That's further concern that we have with


21· ·respect to the ability of the law enforcement community


22· ·just to have a basic data file of information in the


23· ·event that criminal activity may be forthcoming.


24· · · · · · · · · And finally, of course, the point is


25· ·that this language has been used.· It's been found


·1· ·workable.· And it hasn't been abused, as opposed to the


·2· ·untried language that's proposed in Section 8.· And I


·3· ·guess for all of those reasons that we think that


·4· ·the -- that the spirit (indiscernible) the letter of


·5· ·the amendment offered by the ACLU can be adopted, but


·6· ·adopted more effectively by using the language that was


·7· ·in Governor Straub's executive order as modified


·8· ·(indiscernible) Senator Kulongoski.


·9· · · · · · · · · Changes may seem to you to be minor, but


10· ·they are very critical in terms of the ability of law


11· ·enforcement agencies to do their job and protect the


12· ·public.


13· · · · · · · · · SEN. BROWN:· Chairman?


14· · · · · · · · · CHAIRPERSON WYERS:· Senator Brown?


15· · · · · · · · · SEN. BROWN:· Dave, how long would


16· ·"permanently" be?· 30, 40 years before you'd have to


17· ·actually go in and --


18· · · · · · · · · A.G. FROHNMAYER:· In the --


19· · · · · · · · · · (Indiscernible.· Simultaneous voices.)


20· · · · · · · · · A.G. FROHNMAYER:· Almost all agencies


21· ·that I know have regular purge policies.· In our


22· ·department it's five years.· State Police is something


23· ·equivalent to that, to the best of my recollection.


24· · · · · · · · · The question is whether -- you know,


25· ·whether you want the agencies to simply be reactive,


·1· ·and not have the capacity to intervene, and be able to


·2· ·do something that's -- that helps --


·3· · · · · · · · · CHAIRPERSON WYERS:· Senator Gardner?


·4· · · · · · · · · SEN. GARDNER:· Let me get again the


·5· ·reiteration of your answer with respect to what does


·6· ·"permanent" mean?


·7· · · · · · · · · A.G. FROHNMAYER:· Well, permanent --


·8· ·I -- you know, I don't have --


·9· · · · · · · · · SEN. GARDNER:· It must mean something


10· ·that -- you're proposing that we incorporate that


11· ·language in the statute.


12· · · · · · · · · A.G. FROHNMAYER:· I wish that I had more


13· ·information at my disposal, Senator Gardner, about --


14· · · · · · · · · · (Indiscernible.· Simultaneous voices.)


15· · · · · · · · · A.G. FROHNMAYER:· -- misconstrued this.


16· ·I don't regard it as being -- what I mean as


17· ·"permanent" is, you know, you don't keep it for longer


18· ·than it's necessary to have the file activity.


19· ·Five years, something of that time.· I don't object to


20· ·a year limit if you want to insert that.


21· · · · · · · · · SEN. GARDNER:· A one-year limit?


22· · · · · · · · · A.G. FROHNMAYER:· No.· That's not long


23· ·enough?


24· · · · · · · · · SEN. GARDNER:· But -- but how long?


25· · · · · · · · · A.G. FROHNMAYER:· I'd say five years.


·1· ·The reason for that -- let me just (indiscernible) and


·2· ·ask you to think about, very briefly, some of the


·3· ·problems that those who implement this bill have to


·4· ·think about.


·5· · · · · · · · · We know that there's a rise in activity


·6· ·in racial harassment.· 60 or 70 percent increase over


·7· ·the last few months nationwide, documented by the


·8· ·United States Justice Department.· You know that


·9· ·certain groups are involved in it, such as the Klan.


10· ·Are you allowed to keep any kind of intelligence file,


11· ·with respect to Klan activities, if they haven't been


12· ·involved in the immediate past law-breaking activities,


13· ·but you think that they may be?


14· · · · · · · · · SEN. GARDNER:· Okay.


15· · · · · · · · · A.G. FROHNMAYER:· You know, under one


16· ·version of the bill you can't keep a file on the Klan


17· ·unless you've got a crime.· And second, you're able to


18· ·at least keep a file of newspaper clippings for Pete's


19· ·sake, as to identity.


20· · · · · · · · · Now, the question is, what do you want


21· ·the policy of the state to be?· What do you want the


22· ·capacity of law enforcement agencies to respond to


23· ·those kind of threats to our social fabric to be?


24· · · · · · · · · CHAIRPERSON WYERS:· Senator Kulongoski?


25· · · · · · · · · SEN. KULONGOSKI:· David, I'm going to
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·1· ·tell you why I have a problem with that is -- why I


·2· ·have a problem is you're probably talking a


·3· ·five percent or less of the population that you're


·4· ·describing as being into that group, that you think


·5· ·that their politic, religious, or social views would be


·6· ·worthy and entertaining.· But what you basically are


·7· ·asking for is a law that allows that information to be


·8· ·maintained on the other 95 percent.· And that's what I


·9· ·have problems with.


10· · · · · · · · · It isn't that -- I don't disagree with


11· ·you in trying to talk about those people and trying to


12· ·do something.· But I'm worried about the other


13· ·95 percent, where I don't think your have any business


14· ·of putting that information into -- and collecting it.


15· · · · · · · · · I think -- and why I disagree with the


16· ·time limit.· I think if you put a five-year time limit,


17· ·you're just giving a license to go out and collect that


18· ·type of information.


19· · · · · · · · · A.G. FROHNMAYER:· Well, I --


20· · · · · · · · · SEN. KULONGOSKI:· I worry about that.


21· · · · · · · · · A.G. FROHNMAYER:· Well, may I say this


22· ·though:· As -- as the language is proposed to be in the


23· ·amendment that you adopted -- and I wish I had the LEA


24· ·language with me -- that is more restrictive than the


25· ·federal guidelines which already prohibit that kind of


·1· ·stuff.


·2· · · · · · · · · The agencies represented at this meeting


·3· ·this noon have no interest in collecting that sort of


·4· ·junk.


·5· · · · · · · · · CHAIRPERSON WYERS:· I see.


·6· · · · · · · · · A.G. FROHNMAYER:· What we're interested


·7· ·in --


·8· · · · · · · · · CHAIRPERSON WYERS:· I see in Stevie


·9· ·Remington's memo here that you testified in


10· ·Ways & Means against this section.


11· · · · · · · · · A.G. FROHNMAYER:· Yes.· Because of this


12· ·(indiscernible).


13· · · · · · · · · CHAIRPERSON WYERS:· Then you hadn't


14· ·gotten these amendments together yet then?


15· · · · · · · · · A.G. FROHNMAYER:· No.· I -- I went back


16· ·to my office when I understood that the issue would be


17· ·coming before you again, to try to find some


18· ·alternative language that adopted the spirit of this,


19· ·because it stuck in my mind that I not only supported


20· ·it, but had voted for it someplace.


21· · · · · · · · · CHAIRPERSON WYERS:· Well, in concept --


22· · · · · · · · · A.G. FROHNMAYER:· (Indiscernible.)


23· · · · · · · · · CHAIRPERSON WYERS:· -- the Chair moves


24· ·the Frohnmayer amendments and concepts.· If you want to


25· ·edit them after we have this conceptual vote, you can


·1· ·do that.· I want to find out if the committee wants to


·2· ·entertain these amendments, or if they want to get on


·3· ·to the other 10 bills on the agenda.


·4· · · · · · · · · Is there discussion of my conceptual


·5· ·motion that we entertain the Attorney General's


·6· ·amendments?· Discussion?


·7· · · · · · · · · · (END OF RECORDED AUDIO)


·8· · · · · · · · · · (NOTE:· Untranscribed steno notes


·9· · · · · · · · · · archived ten years on computer;


10· · · · · · · · · · transcribed English files archived five


11· · · · · · · · · · years on computer.)


12· · · · · · · · · · · · · * * *
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