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STATEMENT OF PRIOR AND RELATED APPEALS

There are no prior or related appeals.

STATEMENT OF JURISDICTION

The district court had subject matter jurisdiction under 28 U.S.C.
§ 1332(d)(2) because this is a class action where (a) there are at least 100
class members, (b) the amount in controversy exceeds $5 million, and (c)
at least one class member is a citizen of a different state than at least one
defendant. The district court entered final judgment on April 17, 2025.
(App. Vol. 2 at 422). Appellants filed a notice of appeal on May 19, 2025.
(App. Vol. 2 at 423-24). This Court has appellate jurisdiction under
28 U.S.C. § 1201.

STANDARD OF REVIEW

Review of the district court’s order dismissing complaint for failure to
state a claim under Rule 12(b)(6) of the Federal Rules of Civil Procedure is
de novo. McNellis v. Douglas Cnty. Sch. Dist., 116 F.4th 1122, 1130 (10th
Cir. 2024). In this review, the Court must take as true “[a]ll well-pleaded
facts, as distinguished from conclusory allegations, view all reasonable
inferences in favor of the nonmoving party, and liberally construe the
pleadings.” Id. at 1330-31. (quotations omitted). The same de novo review

applies to orders dismissing complaint under Rule 12(b)(6) based on
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statute of limitations, see Brady v. UBS Fin. Servs., Inc., 538 F.3d 1319,
1323 (10th Cir. 2008), and dismissal without leave to amend as was
ordered below, Seale v. Peacock, 32 F.4th 1011, 1027 (10th Cir. 2022).

Where, as here, the district court’s jurisdiction was based on diversity
of citizenship, Utah substantive law governs. See Brady, 538 F.3d at 1323;
Gokool v. Oklahoma City Univ., 716 F. App'x 815, 817 (10th Cir. 2017).
“This court must therefore ascertain and apply [Utah] law with the
objective that the result obtained in the federal court should be the result
that would be reached in [a Utah] court.” Brady, 538 F.3d at 1323.

(quotation omitted).

STATEMENT OF ISSUES PRESENTED
1. Did the district court err when finding, for the purposes of Rule
12(b)(6) and based upon judicial notice of news stories, that Appellants’
claims were barred as a matter of law by the statute of limitations?
2. Did the district court err when it held, at variance with Utah
Court of Appeals, that the Utah Charitable Solicitations Act, Utah Code
Ann. §§ 13-22-1, et seq. (“UCSA”) did not impose a fiduciary duty on

Appellees to Appellants?
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3.  (a) Did the district court err when it dismissed Appellants’
claims pursuant to Rule 12(b)(6) without any opportunity to amend to
address its holdings, including the pleading deficiencies it identified?

(b) Did the district court err when it dismissed Appellants’
claims of fraudulent concealment, finding that they had not adequately
alleged the materiality of Appellees’ deceptive acts, when Appellants’
complaint included quotes from Appellees’ leadership that their

concealments were meant to drive donations?

STATEMENT OF THE CASE

On February 21, 2023, The United States Securities and Exchange
Commission (“SEC”) issued a Cease-And-Desist Order (“SEC Order”)
against Appellees the Church of Jesus Christ of Latter-day Saints (“the
Church”) and Ensign Peak Advisors, Inc. (“Ensign”) (collectively
“Appellees™)) based on their violations of the securities laws.! (App. Vol. 1 at
64, 90 (1113, 99)). With this Order, the SEC put an end to Appellees’
deliberate, decades-long, and illegal concealment of “the size of the
Church’s equity portfolio from the [SEC] and the public” through the:

creat[ion of] thirteen limited liability corporations (‘LLCs’),
including twelve similar LLCs (the “Clone LLCs”) with

1 The SEC Order, cited by the district court (App. Vol. 2 at 10) and
generally in the Complaint, is available at
https://www.sec.gov/files/litigation/admin/2023/34-96951.pdf.

3
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addresses located throughout the U.S., for the sole purpose of
filing Forms 13F and preventing public disclosure by Ensign of
the Church’s equity securities holdings. The Forms 13F that
Ensign Peak filed in the names of these LLCs misstated, among
other things, that they had sole investment and voting
discretion over the listed securities, when Ensign at all times
retained discretion over all investment decisions.

SEC Order, at 2. Id.

Ensign developed its approach to filing Forms 13F in the names of
these Clone LLCs with the knowledge and approval of the Church, which
sought to avoid disclosure of the amount and nature of its assets. Through
Appellees’ institutionalized use of this shell game for almost twenty years,
the Church and Ensign hid Ensign’s significant role in the securities
markets as an institutional investment manager. SEC Order at 2
(“Summary”). Pursuant to the SEC Order, Appellees collectively paid $5
million in civil penalties and ceased their use of shell companies to conceal

the extent of the Church’s holdings, which holdings include the donations

at issue in this litigation. (App. Vol. 1 at 64 (1 140)).

A. Appellees Purposefully Deceived Donors About
the Disposition of Donations to the Church.

The reason for Appellees’ illegal deception was simple: “[The Church]
was concerned that disclosure of the assets in the name of [Ensign], a

known Church affiliate, would lead to negative consequences in light of the
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size of the Church’s portfolio.” SEC Order 9 8.2 The original $7 billion held
by Ensign in 1997 had grown by 2020 to include $37.8 billion in
(undisclosed) publicly traded securities. SEC Order 91 3, 5. Roger Clarke,
the President and Chief Operating Officer of Ensign, admitted that
Appellees’ reason for the cover-up of the billions of Church funds was “[s]o
they never wanted to be in the position where people felt like, you know,
they shouldn’t make a contribution [to the Church].” (App. Vol. 1 at 91 (1
1102)). Similarly, Ensign concealed the full extent of its holdings in filings
with the IRS by deliberately understating by factors of tens of thousands its
book value in its annual 990 reports. (App. Vol. 1 at 85-87 (11 87-91)).
Only after the SEC pulled back the curtain on Appellees’ deceit did
Appellants—a mixture of current and former Church members—learn of
Appellees’ deception of donors like themselves. On October 31, 2023,
Appellants filed the first of their several actions that were transferred to
and consolidated before the United States District Court for the District of
Utah by the Judicial Panel of Multidistrict Litigation under 28 U.S.C. §
1407. (App. Vol. 1 at 56-59). In their Consolidated Class Action Complaint

(“Complaint”), Appellants outline and detail the omissions, concealments,

2 This paragraph continues by making clear that “[ Ensign] did not
have the authority to implement this approach without the approval of the
Church’s First Presidency.”
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half-truths, and denials undertaken by Appellees to drive charitable
donations to the Church.

Appellees repeatedly represented that the solicitation and disposition
of donations “compl[y] with all applicable law governing our donations,
investments, taxes and reserves,” that audits by the Church Auditing
Department confirmed “in all material respects, contributions received,
expenditures made, and assets of the Church . . . have been recorded and
administered in accordance with approved Church budgets, policies, and
accounting practices,” and that Ensign’s holdings are “irrevocably dedicated
to religious, educational and charitable purposes.” (App. Vol. 1 at 64, 83, 90
(19 12, 81, 101)). Not only are such representations belied by the SEC Order
and the millions in civil penalties paid by Appellees, they are at odds with
representations the Church made when it solicited donations. (App. Vol. 1
at 71-79 (11 53-78)).

Appellees’ inducements to donors were false. During the relevant
time period, once the Church received any donated funds, an untoward
amount was never put to any promised good. (See, e.g., App. Vol. 1 at 63
(1 8)) (“some, if not all, of these donations . . . are permanently invested

in accounts [the Church] never uses for any charitable work”).
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Rather, the funds were transferred through a web of entities (much
like Ensign used its shell companies) to Ensign, where they were comingled
and remain alongside monies from the Church’s complex network of
secular businesses and other operations. (See, e.g., App. Vol. 1 at 82 (1 79)
(presenting a graph demonstrating cash flows between and through no less
than 20 entities, including for-profit, taxable entities; App. Vol. 1 at 68
(1 40) (listing various entities through which the Church does business)).

And, once donated monies reached Ensign, they were never used to
fund religious, educational, or other charitable efforts; when the funds
have been used at all, it has been for unrelated business ventures. See, e.g.,
(App. Vol. 1 at 83, 84, 91-95 (1 80, 83, 105-115)). Any question about the
propriety of the use of donated funds held by Ensign for these for-profit
undertakings is answered by the fact that Appellees distributed the Ensign
funds indirectly through other Church entities. (App. Vol. 1 at 93 (1 111)).
Mr. Clarke, Ensign’s President and CEO, emphasized Appellees’
motivation: Appellees concealed the payments so that “people would not
know [Ensign] was the source of this funding” and “it was important that
people should not know [Ensign]’s role as the source of the funds.” (App.
Vol. 1 at 94 (1 112)). Of course, the millions in civil penalties Appellees later

paid pursuant to the SEC Order likely added another inappropriate use of
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donated funds, and Appellants expect more would be found in discovery.

(App. Vol. 1 at 95 (11 115)).
B. Appellants Stated Claims Against Appellees
Based Upon Their Deceptive Conduct in Soliciting
and Misdirecting Donations.
Appellants asserted five claims for relief under Utah law: breach of
fiduciary duty (with the duty established through the USCA), fraudulent

inducement, fraudulent concealment, fraudulent misrepresentation, and

unjust enrichment.

One of the sources of the allegations in Appellants’ Complaint was a
2019 “Letter to an IRS Director” which had been sent by a purported
whistleblower to the Internal Revenue Service and was published via
YouTube (“Whistleblower Report.”)3 Following the letter’s release,
Appellees redoubled their efforts to conceal their practices, and issued
denials of any illegal practice, stating that the Church “complies with all

applicable law governing our donations, investments, taxes and reserves.’

(App. Vol. 1 at 64 (1 12)). There is no public record of the IRS taking any

3 The YouTube site is cited in the Complaint (see, e.g., App. Vol. 1
at 85, 86 (11 87, 89) along with a link to that site -
https://www.youtube.com/watch?v=KDIFZF3RyhE (last visited July 21,
2025).
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action, and the first evident governmental response to the Whistleblower

report was the SEC’s 2023 Order.

C. Despite Appellants’ Factual Allegations Detailing
Appellees’ Misconduct, the District Court Dismissed
the Complaint.

On April 17, 2025, the district court dismissed Appellants’ Complaint.
(App. Vol. 2 at 421). Although a matter of significant briefing and
argument below, based on “the judicial canon of constitutional avoidance”
the district court expressly did not reach any matters pertaining to the
Church Autonomy Doctrine, and “focus[ed] instead on nonconstitutional
failures.” (App. Vol. 2 at 391-393).

The district court dismissed Appellants’ claims on three
nonconstitutional grounds. First, at variance with clear allegations of
Appellees’ active concealment and deceptions, and Appellants’ ignorance of
Appellees deceptive practices, the district court took judicial notice of a
series of news stories about the Whistleblower Report and a handful of
earlier lawsuits by disaffected former members to find Appellants’ claims
time-barred. (App. Vol. 2 at 393-407). In so doing, the district court

noted—but neglected to heed—that an affirmative defense like statute of

limitations was not one Appellants needed to address at the pleading stage.

(App. Vol. 2 at 396-397).
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Second, despite the plain language of the UCSA, the district court
held that Appellees owed no fiduciary duty to Appellants as donors. (App.
Vol. 2 at 408-411). Finally, the district court also found that Appellants
had not alleged with sufficient specificity their personal experiences of
Appellees’ deception—e.g., what had they relied on and what donations had
they made—but dismissed their claims with prejudice, instead of providing
them an opportunity to cure. Appellants were provided no opportunity to
amend the Complaint to allege when they learned about Appellees’
deceptions, or to bolster any of the allegations the district court found to be

deficient. (App. Vol. 2 at 411-419).

SUMMARY OF THE ARGUMENTS

This court should reverse the lower court’s statute of limitations
holding because it improperly considered facts outside the pleadings and
applied an overly broad standard for inquiry notice. The district court did
not construe all allegations and facts in favor of Appellants, as it must when
deciding a motion to dismiss under Rule 12(b)(6) of the Federal Rules of
Civil Procedure. Rather, in deciding that Appellants’ claims were time-
barred, the district court ignored Appellants’ specific allegations of
ignorance of Appellees’ deceptions, and instead took judicial notice of news

reports of the Whistleblower Report (mostly local to Salt Lake City) and

10
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later litigations that predated Appellants’ first complaint by over three
years with no allegations in the complaint (and certainly no evidentiary
record) that the Appellants had ever seen them.

Moreover, the district court followed cases involving sophisticated
investors who are responsible to track financial news of their investments,
including most extensively a case applying Colorado law which imputes
such knowledge as a matter of law to investors. Under Utah law, however,
the question of a party’s discovery of the facts of their case is a question of
fact for the jury in all but the clearest of cases, and Appellants did not have
the burden to make allegations related to this affirmative defense. If
permitted to amend, Appellants would have alleged facts to establish that
their claims were timely.

The lower court’s alternative basis for dismissal of Appellants’ claims
are equally erroneous. Even though the minor pleading deficiencies the
court identified surrounding reliance could be readily cured by amendment,
the court denied Appellants any opportunity to do so. As for the purported
deficiency of Appellants’ allegations about the materiality of Appellees’
deceptions, Appellants based such allegations on Appellees’ own statements

about their intent to drive donations.

11
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ARGUMENTS

I. The District Court Improperly Determined that Appellants
Claims Were Time-Barred.

Because Appellants’ claims are made against a backdrop of Appellees’
active concealment of the disposition of donated funds to encourage further
donations, the relevant statute to examine for statute of limitations
purposes is Utah Code Ann. § 78 B—2-305. That section provides a three-
year statute of limitations period for, among other things:

relief on the grounds of fraud or mistake; except that the cause

of action in such case does not accrue until the discovery by the

aggrieved party of the facts constituting the fraud or mistake.

Thus, a cause of action does not accrue until discovery of the
pertinent facts. See Hill v. Allred, 28 P.3d 1271, 1276 (Utah 2001). The
district court took the initial 2019 date of the release of the Whistleblower
Report on a YouTube video (and related, largely local news stories about it)
to estimate a date when Appellants should have discovered all the “facts
constituting the fraud.” According to the Court, the clock began ticking “no
later than early 2020,” (App. Vol. 2 at 407), even though Appellants had no
knowledge of Appellees’ deception and concealment until years later. (See,
e.g., App. Vol. 1 at 69-70, 98 (11 46-49, 132-133)).

In doing so, the district court improperly decided a factual question

that should have been developed in discovery and left for the jury to decide.
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“The fraud statute of limitations involved here almost always presents a
question of fact as to when plaintiff did discover or should have discovered
the defendant’s wrongdoing.” Bistline v. Parker, 918 F.3d 849, 881 (10th
Cir. 2019). Even where there is strong evidence “reflecting ‘clear suspicions
of wrongdoing [which] give rise to a legal duty to make further inquiry,”
courts should not weigh that evidence when determining whether to
dismiss a claim as a matter of law. Id. (discussing and quoting Berenda v.
Langford, 914 P.2d 45, 50 (Utah 1996)). Particularly in the context of
fraud, “the reasonableness of the plaintiff’s conduct in light of the
defendant’s steps to conceal the cause of action necessitates the type of
factual findings which preclude summary [disposition] in all but the
clearest of cases . ... ‘Such close calls are for juries, not judges, to make.”
Berenda, 914 P.2d at 54 (quoting Chapman v. Primary Children’s Hosp.,
784 P.2d1181, 1186 (Utah 1989)); see also Shiozawa v. Duke, 344 P.3d 1174,
1180 (Utah App. 2018) (“at what point a party should have reasonably
discovered a claim is a fact-intensive inquiry that ‘preclude[s] [judgment as

a matter of law] in all but the clearest cases”) (quoting In re: Hoopiiana

Tr., 144 P.3d 1129, 1141 (Utah 2006)).
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A. The District Court Erred In Basing Its Decision On
Colorado Law Related to “Sophisticated Investors.”

The district court turned the rule announced by the Supreme Court of
Utah and refined by Bistline—accrual is a question of fact for the jury—into
the exception. The district court based its decision on Grynberg v. Total
S.A., 538 F.3d 1336 (10th Cir.), where this Court applied Colorado’s statute
of limitations in a case involving a sophisticated investor in oil fields. (App.
Vol. 2 at 394-397, 406). There, several “prominent newspapers” published
articles—years before the plaintiff filed suit—announcing that exploration
and development of the fields had been awarded to oil companies other
than the plaintiff’s. Grynberg, 538 F.3d 1342-43. As noted in Grynberg,
“Colorado case law supports the view that sophisticated business people
can be expected to check public information” about their investments. Id.
at 1349. Indeed, the Grynberg plaintiff admitted in deposition that he had
read a related Wall Street Journal article at the time. Id. at 1343. Thus, this
Court found that “it strains credulity that a person of Mr. Grynberg’s self-
described experience, expertise, and worldliness, with a financial interest
worth millions of dollars, or even tens or hundreds of millions of dollars,
could not, with reasonable diligence, learn of matters reported in the
leading business newspapers circulated in this country.” Id. Here, in

marked contrast, Appellants are not sophisticated investors; they are small
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donors to a charity who, as far as they knew, had no reason to rigorously
evaluate the Church’s statements as to where their donations would end up.
(See, e.g., App. Vol. 1 at 96-98 (11 116-133)).

The logic of Grynberg was rooted in the particular duty of a
sophisticated investor to stay abreast of news regarding his investments.
Nevertheless, the lower court, without holding that a similar duty existed
here or making any attempt to evaluate the Appellant’ own sophistication,
mechanically applied Grynberg as a blanket allowance for courts to
“impute constructive knowledge based on existence of news articles about
facts forming the basis of a plaintiff’s claims.” (App. Vol. 2 at 394). The
cases it cited supporting its decision similarly involved securities litigation
cases in which “sophisticated investors” ignored financial news about their
investments. (App. Vol. 2 at 394 (citing Sterlin v. Biomune Sys., 154 F.3d
1191 (10th Cir. 1998) (noting a “news article in widely-read investor
publication”) and Stichting Pensionenfonds ABP v. Countrywide Fin.
Corp., 802 F.Supp.2d 1125 (C.D.Cal. 2011) (noting “press reports and
earlier-filed lawsuits™)); and (App. Vol. 2 at 399 (noting the “sophisticated
investors” and “extensive media coverage they received” in In re Zyprexa

Prods. Liab. Litig., 549 F.Supp.2d 496 (E.D.N.Y. 2008)).
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B. The District Court’s Neglect of Utah Law and Cases
Involving Ordinary People Warrants Reversal.

In its focus on out-of-state and “sophisticated investor” cases, the
district court did not confront the extensive body of Utah case law in which
Utah courts have properly declined to impute knowledge of facts to
ordinary people to time-bar their claims as a matter of law. As this Court
noted in Bistline, “Utah courts consistently acknowledge that, at root, the
application of the discovery rule is a factual matter.” Id. at 880 (citing
Colosimo v. Roman Catholic Bishop of Salt Lake City, 156 P.3d 806, 817
(Utah 2007); Arnold v. Grigsby, 417 P.3d 606, 616 (Utah 2018)). Thus,
“despite allegations here that could be interpreted to indicate plaintiffs’
duty to inquire further, we cannot say as a matter of law that plaintiffs
should have suspected defendants of wrongdoing prior to the [SEC order].”
Bistline, 918 F.3d at 881. The District Court, however, held that Bistline did
not apply because of its “incredibly unique” fact pattern, instead of
recognizing the broader rule articulated in Bistline that courts should not
weigh competing factual inferences in applying the statute of limitations.
(App. Vol. 2 at 404).

Even in cases without Bistline’s unique facts (which are irrelevant for
the purposes of this appeal), courts have declined to impute publicly
available information to plaintiffs for statute of limitations purposes. In
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Thompson v. 1-800 Contacts, Inc., 2018 WL 2271024 (D. Utah May 17,
2018), which the district court below cited in passing among the
“sophisticated investor” cases, consumers asserted antitrust claims against
a leading online marketer of disposable contact lenses based on a series of
settlement agreements entered into between 2004 and 2009 to resolve the
defendant’s trademark infringement claims against competitors. Id. at *1-
2. Prior to the plaintiff’s suit, but years after these settlement agreements,
the Federal Trade Commission (“FTC”) investigated the defendant’s use of
these settlement agreements to restrict trade, ultimately issuing its finding
in October 2017 that the defendant had engaged in anticompetitive
conduct. Id. There, as here, the underlying conduct had occurred outside
of the limitations period and was publicly available, but was not apparent to
the individual plaintiffs until the results of a regulatory investigation were
announced.

The Thompson defendant argued that the plaintiffs’ claims were time-
barred because the publicly known settlements would “have been adequate
to raise [the plaintiffs’] suspicions about their injuries and prompt a duty to
exercise reasonable diligence to uncover their claims.” Id. at *12. But the
Thompson court succinctly noted that the case before it differed from

“cases alleging securities fraud [where] investors had reason to track the
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companies in which they invested”; rather, the court appreciated that the
plaintiffs “are individual consumers.”4 Id. at *13.

Here, Appellants are even further from “sophisticated investors” who
are expected to track investments in reliable news sources than the
“individual consumers” in Thompson. Appellants are or had been members
of the Church, and were “entitled to rely on” Appellees’ assurances,
including their later, exculpatory statements. Berenda, 914 P.2d at 54;
(App. Vol. 1 at 65-67, 96-98 (11 18-34, 116-133)).

C. The District Court Improperly Elided the Questions of

Fact About Appellants Based on Misused, Judicially
Noticed “Facts.”

Without the judicially-noticed facts, the court had no basis for its
decision that Appellants’ claims were time-barred as a matter of law. (Cf.
App. Vol. 2 at 394-401). However, by using judicial notice of news stories
to establish accrual of Appellants’ claims, the district court improperly
conflated any attention the Whistleblower Report may have received (which
is not established or alleged as to Appellants) with the veracity of its

opinions and assertions. See Estate of Lockett v. Fallin, 841 F.3d 1098, 111

(10th Cir. 2016) (“Judicial notice is proper when a fact is beyond debate, for

4 Appropriately, the Thompson Court cited (and distinguished) two
of the same “sophisticated investor” cases cited by the district court below,
Sterlin and Sitchting.
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instance, what time the sun sets on a given day. When the courts have
taken judicial notice of contents of news articles, they have done so for
proof that something is publicly known, not for the truth of the articles’
assertions.”)

The Federal Rules of Evidence only permit judicial notice of facts of
an article that are either “(1) generally known within the territorial
jurisdiction of the trial court or (2) capable of accurate and ready
determination by resort to sources whose accuracy and veracity cannot
reasonably be questioned.” Fed. R. Evid. 201(b). Indeed, the district court
referred to such stories as “evidence” it used in deciding a motion on the
pleadings, while construing both the articles and their content against
Appellants.

Even if notice was proper, the stories cannot that trigger “inquiry
notice” or mandate the decision of the district court. The stories were
largely local, Salt Lake news sourcess (App. Vol. 2 at 398-399)) — many of
which were behind paywalls and not available except to subscribers —

reporting that a purported whistleblower sent a letter to the IRS (which

5 With the exception of Appellant Oaks, each of the Appellants are
not residents of Utah. (App. Vol. 1 at 66 (11 23, 25, 27, 29, 31, 33)). Plaintiff
Christensen is a resident of Utah, but is not an Appellant. Under the
district court’s reasoning, persons in Alaska could find their claims time-
barred based on stories from a far-flung, local news market.
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never acted on the letter). These stories typically did not independently
substantiate any of the whistleblower’s assertions. Indeed, some of these
sources even attack the credibility of the whistleblower while defending the
Appellees.¢ As for less parochial news sources, given the rule that the
district could should defer to the jury to assess the facts, it “strains
credulity” that ordinary donors to a charity are legally obliged to read the
Wall Street Journal or Washington Post to ensure that their donations are
being honestly and legally used.

Further, the district court ignored Appellants’ allegations that
Appellees’ responded to these stories with “continued and expanded efforts
to conceal [their] practices, including issuing . . . statement[s] that [they]
‘compl[y] with all applicable law governing our donations, investments,
taxes and reserves.” (App. Vol. 1 at 64 (112)).7 Such public denials “give
rise to competing inferences,” and Appellees’ denials are among the facts to

be considered by the jury in deciding when a claim accrues. In re Wells

6 See, e.g., App. Vol. 2 at 398 (citing Tad Walch, Church Responds to
Allegations Made by Former Employee in IRS Complaint, Deseret News
(Dec. 17, 2019, 12:43 PM), https://perma.cc/4GP6-<+MJES).

7 See also (App. Vol. 1 at 65 (1 15)) (“[Appellees] continued to
misrepresent their use of funds, including concealing their illegal scheme to
hide their assets using shell companies, even after the whistleblower first
came forward in 2019”), (App. Vol. 1 at 69) (“[Appellees] . . . affirmatively
misrepresented . .. that they were obeying all applicable laws and that
donor funds were not being misdirected”).
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Fargo Mortgage-Backed Certificates Litig., 712 F.Supp.2d 958, 967-68
(N.D. Cal. 2010); see also Bodell Constr. Co. v. First Interstate Fin. LLC,
427 P.3d 483, 491-92 (Utah App. 2018) (“[t]he facts of this case were
susceptible to different interpretations that precluded judgment as a matter
of law.”); CounselNow LLC v. Deluxe Small Bus. Sales, Inc., 430 F.Supp.2d
1247, 1258 (D. Utah 2019) (the defendant “reassured [the plaintiff] that [it]
used only acceptable SEO strategies and that [it] had proper procedures to
ensure . . . compliance.”)

The district court also neglected that the Whistleblower Report was
not written by the person with any first-hand knowledge of the facts;
instead, it relayed someone else’s unverified accusations, and may have
been a crackpot. (See App. Vol. 1 at 67-68 (1 39 n. 6) (“its author was not
the actual whistleblower”); App. Vol. 2 at 526, 531 (Tr. 101:4-10, 106:13-
19)). Although the Report may have suggested there may be cracks in
Appellees’ public representations, it was unreliable and did not trigger
“inquiry notice,” particularly as Appellees actively sought to cover the
cracks. Cf Shiozawa v. Duke, 344 P.3d 1174, 1180, 1183 (Utah App. 2015).

The district court also noted that earlier claims against the Church
established that Appellants were on notice of the Whistleblower Report.

Even assuming that Appellants, as donors and former members, have some
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duty to monitor case dockets for relevant filings alongside Church news
(which they do not), those earlier cases do not involve the same allegations
and are not reliable fonts of facts that are relevant to “inquiry notice.” Both
Cooke and Gaddy are broadsides on the truthfulness of the Book of
Mormon, the history of the Church, and other matters pertaining to alleged
breaches of faith.8 The Huntsman complaint, while more narrowly
tailored, made reference only to the Church’s use of donated funds for two
business ventures (which is not central to Appellants’ claims based on the
Clone LLC shell game). In any event, Mr. Huntsman’s complaint was filed

on March 22, 2021, and the Appellants’ actions were filed less than three

8 For example, the Cook complaint asserts a RICO claim against the
Church for “introducing the Book of Mormon (hereinafter ‘BOM’) as the
‘keystone’ of the Church’s religion, without abiding by any of the BOM’s
doctrines, precepts, and teachings. . .. This lawsuit is not about money”
Complaint for Damages and Injunctive Relief for Violations of the Federal
Racketeering Influenced Corrupt Organization Act 1 4, 21 (ECF 1, Case No.
2:20-cv-80-TS (D. Utah), cited at App. Vol. 2 at 399)). Similarly, the
amended Gaddy complaint which first made reference to the
Whistleblower Report recited at the outset: “This case is brought by a
former Mormon on behalf of many others, against the Corporation of the
President of the Church of Jesus Christ of Latter-day Saints™ (‘COP’), who
manages the Mormon aka LDS Church and who created, directs and
manages a correlation committee . . . to deceive lay members about
material facts of Mormon history which had been known to COP for over a
half century, but until recently concealed from lay members.” [ Proposed]
Amended Class Action Complaint 1 1 (ECF 32-1, Case No. 2:19-cv-00554-
RJS-DBP (D. Utah) cited at App. Vol. 2 at 400)).
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years later, between October 2023 and January 2024. (App. Vol. 2 at 388,
401)

Finally, given Appellees recurring public denials of illegality and
wrongdoing, including in the news stories, all the “facts constituting the
fraud” were not available to Appellants, including Appellees’ knowledge
and intent. See, e.g., Merck & Co., Inc. v. Reynolds, 559 U.S. 633, (2010)
(“Ls]cienter is assuredly a ‘fact’™)9; Krstevski v. Welsh, 2016 WL 4532095 at
* 3-4 (D. Utah Aug. 29, 2016) (prior complaint did “not include facts
showing that Defendants made misrepresentations with an intent to
deceive.”) Years after the IRS evidently found nothing of interest in the
Whistleblower Report, the SEC found Appellees violated the law.

D. Appellants Sufficiently Allege They had No Earlier
Knowledge of Appellees’ Wrongful Conduct.

That Appellants’ claims are timely is plainly alleged on the face of
their Complaint. Appellants allege that they “did not discover and could
not discover through the exercise of reasonable diligence that [Appellees] had
been engaged in a scheme to defraud” (App. Vol. 1 at 69 (1 46)), and given

Appellees’ “fiduciary duty to disclose to [Appellants] . . . [Appellants] . . .

9 Merck examined a statute of limitations that allowed two years
after the plaintiffs “discover[ed] the facts constituting the violation” of the
securities laws. Id. at 637 (quoting 28 U.S.C. § 1958(b)(1)).
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reasonably relied on [Appellees’] affirmative representations regarding
their use of donated funds, and their concealment of the truth.” (App. Vol. 1
at 70 (1 48)). Part of these deceptions were Appellees’ responses to the
Whistleblower Report. (App. Vol. 1 at 64 (1 12)). While tacitly
acknowledging that “[Appellants] ‘did not have the burden to plead this
issue’” of when they first learned about the Whistleblower Report (App. Vol.
2 at 402) (quoting Bistline, 918 F.3d at 866 n. 12)), the district court
improperly placed this burden squarely on Appellants’ shoulders:
“[Appellants] do not expressly deny they were aware of the Whistleblower
Report and related media coverage” (App. Vol. 2 at 402) (emphasis
added)). Appellants would have alleged their ignorance if it had been their
burden.

Yet, in its dismissal, the district court refused Appellants the
opportunity to amend their complaint so that they could more clearly allege
some of the indisputable questions of fact that preclude finding
constructive notice as a matter of law. If permitted to amend, Appellants
would allege that they had not seen or heard of the 2019 Whistleblower
Report or the news articles gathered by Appellees and considered by the
Court at the time of their publication. Rather, as several Appellants alleged

in their original complaints, it was only after the SEC issued its Order—and
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the subsequent national coverage of that Order on 60 Minutes—that they
first learned about the “facts constituting the fraud.”© Appellants could
also add what their reading habits are, if they are still in touch with
members of the Church, if they even follow news local to Salt Lake City, but
such other matters are more properly the subject of discovery—not
pleading.

Even if “in hindsight” the Whistleblower report turned out to be
correct, and further inquiry had been required to verify its hearsay
allegations, “it is not clear whether [Appellants] would have revealed”
anything further or made accrual into anything more than a “close call” for
the jury to decide. Berenda, 914 P.3d at 55; (App. Vol. 1 at 98 (1132))
(“even if [Appellants] had any suspicions that the [Church] was engaging in
any such practice, they never could have discovered it” because the
withholding of such facts was the purpose of their concealment); see also
(App. Vol. 1 at 70 (149)). Even with hindsight, however, there is no clear
answer from the face of the complaint — the district court did not find a

date when notice was triggered, leaving a period of weeks or months

10 See App. Vol 2 at 312 (referring to Judson Complaint, 1Y 94-95
(ECF 1, No. 2:24-cv-00796 (C.D. Cal)); Long Complaint, 1Y 98-99 (ECF 1,
3:23-cv- 03950 (S.D.IN1)); Risdon Complaint, 19 94-95 (ECF 1, 2:23-cv-
00372 (E.D.Wash.)); and Brawner Complaint, Y1 96-98 (ECF 1, 3:23-cv-
01361 (M.D. Tenn,)).
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between 2019 and 2020 of possible notice.!* Given the evident uncertainty,

under Utah law the question was to be left for the jury.

II. The District Court Erred When Finding that Appellees Had
No Fiduciary Duty to Appellants Under the Utah Charitable
Soliciation Act.

Utah law imposes fiduciary duties on anyone who solicits charitable
donations for any purpose. The UCSA states: “Every person soliciting,
collecting, or expending contributions for charitable purposes, and every
officer, director, trustee, or employee of any person concerned with the
solicitation, collection, or expenditure of those contributions, shall be
considered to be a fiduciary and acting in a fiduciary capacity.” Utah Code
Ann. 1953 § 13-22-23. The purpose of the amendments of the UCSA that
introduced this section was to, inter alia, “[i]mpose fiduciary duties upon

solicitors.” Charitable Solicitations Act Amendments, ch. 210, 2001 Utah

Laws 210 (H.B. 259).

11 “Because the complaint does not contain the date upon which
[Appellants] discovered [their] . . . injuries were caused by [Appellees’
deceptions], this is not a situation where the dates given in the complaint
make clear that the right sued upon has been extinguished.” Cosgrove v.
Kansas Dept. of Soc. and Rehab. Services, 332 Fed. Appx. 463, 467 (10th
Cir. 2009) (unpublished) (quotations and citations omitted).
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Rather than apply the plain statutory language,'2 the district court
dismissed Appellants’ claims for Appellees’ breach of this statutory duty
because of a “prevailing understanding that a charity does not owe a
fiduciary duty to its donors.” (App. Vol. 2 at 409). The district court held
that the UCSA only created a fiduciary duty to the charity itself. (App. Vol. 2
at 410) (“on whose behalf they solicit, collect, and spend those
contributions.”) However, as the district court recognized, such obligations
are already in place (see App. Vol. 2 at 411, discussing Restatement of
Charitable Nonprofit Organizations), so the UCSA is pointless.'3 Indeed,
the district court effectively nullified the provision in the UCSA generally
allowing civil suits for “damages or injunctive relief” by “any person
damaged as a result of a charitable solicitation.” Utah Code Ann. § 13-22-4;
Navajo Nation v. Dailey, 896 F.3d 1196, 1215 (10th Cir. 2018) (avoid

surplusage in statutory interpretation).

12 See Calvary Albuquerque, Inc. v. Rubio, 236 F.4th 1217, 1229 (10th
Cir. 2025)

13 The parade of horrible absurdities that drove the district court to
turn away from Appellees’ statutory duty to Appellants under the USCA
(App. Vol. 2 at 411) has not precluded other states from successfully
enacting similar statutes which impose a fiduciary duty on charitable
solicitors to donors. See, e.g., Cal. Bus. & Prof. Code § 17510.8 (“there
exists a fiduciary relationship between a charity or any person soliciting on
behalf of a charity, and the person from whom a charitable contribution is
being made”); Il. Stat. Ch. 225 § 450/16(b)(6) (“any person . . . conducting
a fundraising campaign . . . owe[s] a fiduciary duty to the public.”)
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Rather, the district court turned to inapposite common law applying
to escrow agreements to find, under common law, that donors are owed no
duty by solicitors. (App. Vol. 2 at 410) (citing Orlando LC v. United Title
Svcs of Utah, Inc., 355 P.3d 965, 971 (Utah 2015) (quoting Fiduciary,
Blacks Law Dictionary (9th Ed. 2009)).14 But the Utah Court of Appeals
noted that the UCSA reformed any limitations on such a common law duty:
“the Charitable Solicitations Act anticipates donors personally seeking
damages when their donations are procured by fraud.” Siebach v. Brigham
Young Univ., 361 P.3d 130, 139-40 (Utah App. 2015).15 This is just what
Appellants allege — “their donations [were] procured by fraud.” The district
court erred by failing to faithfully apply this state court decision. (App. Vol.

2 at 409-411).

14 The district court similarly turned to the Restatement of
Charitable Nonprofit Organizations to find agreement that “a fiduciary
owes duties of care and loyalty to the charity itself,” and then noted that the
Restatement is silent as to duties to donors. (App. Vol. 2 at 411). The USCA
provides this duty.

15 Pennsylvania also adopted the same provision in its Charitable
Solicitation Act (compare Pa. Stat. 10 P.S. § 162.21 with Utah Stat. § 13-22-
23), and its courts reached the same conclusion as the Utah Court of
Appeals. See Com. By Preate v. Cancer Fund of Am., Inc., 153 Pa. Cmwlth.
124, 135—36 (1993) (holding that the fiduciary duty in the statute extends
“to potential donors and recipients.”)
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III. The District Court Improperly Found that Appellants Failed
to Plausibly Allege Their Claim of Fraudulent Concealment,

And Improperly Denied Them the Opportunity to Amend

their Wider Claims.

For Appellants’ remaining causes of action, the district court found
that Appellants neglected to allege certain elements of their claims for
fraudulent inducement, fraudulent misrepresentation, and fraudulent
concealment.! (App. Vol. 2 at 411-419).

Initially, the Court’s dismissal with prejudice, and without leave to
amend, was based on its finding that Appellants’ claims are time-barred.
However, as argued above, Appellants’ claims are not time-barred, and they
should be given leave to amend to address any deficiencies. See Brever v.
Rockwell Intern. Corp., 40 F.3d 1119, 1131 (10th Cir. 1994) (“Ideally, if it is
at all possible that the party against whom the dismissal is directed can
correct the defect in the pleading or state a claim for relief, the court should
dismiss with leave to amend”); see also Moss v. U.S. Secret Service, 572
F.3d 962, 972 (9th Cir. 2009) (“Dismissal without leave to amend is

improper unless it is clear, upon de novo review, that the complaint could

not be saved by any amendment.”). The Supreme Court has stated that

16 The district court applied its findings that Appellants failed to
allege their fraud claims to dismiss, without further examination, their
claim of unjust enrichment.
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district courts should deny leave to amend only for reasons such as “undue
delay, bad faith or dilatory motive on the part of the movant, repeated
failure to cure deficiencies by amendments previously allowed, undue
prejudice to the opposing party by virtue of allowance of the amendment,
[or] futility of [the] amendment.” Foman v. Davis, 371 U.S. 178, 182
(1962).

Thus, Appellants should be afforded the opportunity to amend to
provide more specific allegations about, for example, the specific
representations made by Appellants that each relied on and the nature of
donations they made. (App. Vol. 2 at 413-416).

As for the claim for fraudulent concealment, the district court found
that the “Consolidated Complaint is devoid of any allegations identifying
how [Appellants’ concealment] would be material to an objectively
reasonable donor.” (App. Vol. 2 at 417-418). While Appellants also should

be afforded leave to amend to address any deficiencies'” in these allegations

17 The district court did not review the adequacy of the allegations
unique to Appellants’ claim of unjust enrichment, instead holding that
“Plaintiffs have not properly stated fraud claims under Rule 12 or Rule 9.
Accordingly, Plaintiffs also fail to state a claim for unjust enrichment.”
(App. Vol. 2 at 420). Appellants do not raise on this appeal whether the
district court erred in neglecting review of the allegations supporting unjust
enrichment, but they reserve their rights to raise any related arguments
with the district court if they are permitted to amend their pleadings below.
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as well, the district court erred in finding that materiality was not
adequately alleged. Appellants allege that “[ Appellees] knew that
[Appellants] would not have donated money, or would have donated less,
had they known that the funds would be used for these purposes.” (App.
Vol. 1 at 106, 107 (11 175, 180)). This allegation is based on, inter alia,

a statement by Ensign’s president, Roger Clarke: “[s]o they [the Church]
never wanted to be in a position where people felt like, you know, they
shouldn’t make a contribution.” (App. Vol. 1 at 91 (] 102)); see also (App.
Vol. 1 at 96 (1 112)) (Mr. Clark explained the reason Appellees decided to
route funds indirectly was so that “people would not know [Ensign] was the
source of this funding” and “that it was important that people should not
know [Ensign]’s role as the source of the funds.”)

Given the fact-intensive nature of materiality, particularly at the
pleadings stage, such allegations more than plausibly establish materiality.
See, e.g., Yazd v. Woodside Homes Corp., 143 P.3d 283, 289 (Utah 2006)
(defining materiality as “important” information that “could be expected to

influence the judgment of a person[.]”).

31



Appellate Case: 25-4068 Document: 18 Date Filed: 07/22/2025 Page: 39

CONCLUSION

For all of the foregoing reasons, the judgment of the district court

should be reversed.
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STATEMENT OF COUNSEL AS TO ORAL ARGUMENT
Because the Court reviews the decision of the district court de novo,
and the district court heard extensive oral argument on the issues raised on

appeal, counsel believes oral argument may be helpful to the Court.
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SCOTT A. GEORGE
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