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STATEMENT OF THE ISSUE

3,

10 ,12

4 ,  8

The on l y  i s sue  be fo re  t h i s  Cour t  as  p l ed  by  the  Defendant -

Appe l l an t -Pe t i t i one r  (Neuman)  i n  he r  Pe t i t i on  f o r  Rev iew  i s :

Does  a t r ea t i ng  phys i c i an  who re fe r s  a pa t i en t  t o  ano the r
phys i c i an  have a duty  under  W is .  S ta t .  § 448 .30  t o  in fo rm
the  pa t i en t  about  he r  conve rsa t i ons  w i t h  t ha t  o ther
phys i c i an ,  i nc l ud ing  he r  though ts  and  a l l eged
recommendat ions t o  the  o the r  phys i c i an ,  where  the  re fe r r i ng
does  no t  p rov ide  t he  t rea tment  ou t  o f  which t he  c l a im
a r i ses?  ! Neuman Pe t i t i on  for Rev iew a t  5 .

Answered  by  the  c i r cu i t  cou r t :  Yes .

Answered by  the  Cour t  o f  Appea l s :  Yes .  The  Cou r t  o f  Appea ls

! Whether by design or error Neuman misstates the issue on appeal in her First Brief-
Supreme Court by removing the word “alleged”. Neuman's First Brief-Supreme Court at 3.
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he ld  t ha t  Neuman, had  a du t y  es tab l i shed  by  W is .  S ta t .  § 448 .30

t o  in form the  P la i n t i f f -Responden t  (Hubba rd )abou t  t he

ava i l ab i l i t y ,  bene f i t s ,  and  r i s ks  o f  r easonab le  a l t e rna te  modes

o f  t r ea tmen t  f o r  Hubba rd ’ s  pe l v i c  endome t r i os i s ,  and  t ha t  such

du ty  t o  d i sc l ose  encompassed  t he  d i sc l osu re  t o  Hubbard o f  Neuman

recommending t o  D r .  McGauley tha t  he  su rg i ca l l y  remove he r

ova r i es ;  and  by  do ing  so  wou ld  a l l ow  Hubbard t o  “ a t  t he  t ime o f

d i sc l osu re  t o  i n t e l l i gen t l y  exe rc i se  [ he r ]  r i gh t  t o  consen t  o r  t o

r e fuse  t he  t r ea tmen t  o r  p rocedure  p roposed . ”  Sca r ia  v .  S t .  Pau l

Fire & Mar ine  I ns .  Co . , 68  W is .  2d  1 ,  13 ,  227  N .W.2d  647  (1975 ) .

STATEMENT OF  THE CASE

Natu re  o f  t he  case ,  Procedural  h i s t o r y ,  and  D i spos i t i on
i n  t he  c i r cu i t  cour t  and  cour t  o f  appeals -

On May  12 ,  2021  P la i n t i f f -Responden t  ( he re ina f t e r

“Hubba rd ” )  f i l ed  a Compla in t  i n  Rock  County  C i r cu i t  Cou r t  aga ins t

Defendant -Appe l lan t  Ca ro l  J .  Neuman, M .D .  ( he re ina f t e r  “Neuman”)

a l l eg ing  t ha t  Neuman commit ted med i ca l  ma lp rac t i ce ,  when as

Hubba rd ’ s  t r ea t i ng  phys i c i an ,  she  f a i l ed  t o  d i sc l ose  t o  Hubbard

p re -su rge ry  tha t  she  had  recommended o r  wou ld  be  recommending t o

a su rgeon  t ha t  Hubba rd ’ s  ova r i es  be  removed.  (R .2 :3 -6 ) .  As  pa r t  o f

Neuman ’ s  response  she  f i l ed  t h ree  mo t i ons  =- d i sm issa l ,  summary

j udgment ,  and sanc t i ons .  (R .13 :1 -2 ;  R .14 :1 -2 ) .  Neuman’s key  l ega l

bas i s  be ing  that  she  had no  du ty  owed t o  Hubbard under the  in formed

consent  s t a tu te  because  she was no t  t he  su rgeon  who removed

Hubbard ’ s  ova r i es .  As par t  o f  he r  oppos i t i on  t o  these  th ree

4

Case 2023AP000255 Response Brief-Supreme Court Filed 11-11-2024 Page 4 of 14



mot ions ,  Hubbard submi t ted  he r  a f f i dav i t  and the  a f f i dav i t  o f  D r .

James W. Whee le r .  (R .26 :1 -2 ;  R .28 :1 -7 ) .  I n  summary,  Hubbard ave r red

under  oa th  t ha t  she  d id  no t  consen t  a t  any  t ime t o  t he  remova l  o f

he r  ova r i es ;  t ha t  she  was no t  adv i sed  p re - su rge ry  by  Neuman, as  he r

t r ea t i ng  phys i c i an ,  t ha t  Neuman had  recommended o r  wou ld  be

recommending t o  the  surgeon tha t  Hubba rd ’ s  ova r i es  be removed; and

t ha t  had Hubbard been  so  adv i sed  p re - su rge ry  o f  t h i s  recommenda t ion

she  wou ld  have  cance led  he r  su rge ry  so  t ha t  she  and  he r  husband

cou ld  cons ide r  a l l  ava i l ab le  op t i ons .  D r .  Whee le r ,  a board

ce r t i f i ed  obs te t r i c i an /gyneco log i s t  o f  some 33  yea r  gave a

s t ra igh t fo rward  op in ion  about Neuman’s duty  when he  s ta ted  under

ca th :

I t  i s  my op in i on  t o  a reasonab le  degree o f  med ica l
ce r t a i n t y  t ha t  fo r  a t r ea t i ng  phys i c i an  the  appropr ia te
s tanda rd  o f  ca re  i nc ludes  t he  du ty  o f  t ha t  doc to r  t o
adv i se ,  t o  d i sc l ose ,  t o  i n f o rm  the  pa t i en t  p r i o r  t o  t he
su rge ry  o f  t ha t  doc to r ’ s  recommendat ion made t o  the
su rgeon  schedu led  t o  pe r f o rm  the  su rge ry  on  t he  pa t i en t .
(R .28 :1 ,93 ) .  *

A mot ion hear ing  on Neuman’s th ree  mot ions  was he ld  on January

9 ,  2023 w i t h  t he  cour t  deny ing  a l l  t h ree  mo t i ons .  (R .52 :1 -29 ) .  The

t r i a l  cou r t  en te red  t he  app rop r ia te  o rder  on  January 27 ,  2023 .

(R .51 :1 ) .  Subsequent  t o  t he  mo t i on  hea r i ng  Hubbard f i l ed  an  amended

compla int  r e -a l l eg ing  the  cause  o f  ac t i on  aga ins t  Neuman as  medica l

2 To date, Hubbard is not aware that Neuman has submitted any expert medical opinion
which rebuts Dr. Wheeler’s medical opinion. Further, Hubbard submits that Dr. Wheeler’s
medical opinion properly meets the reasonable physician standard of Wis. Stat. Sec. 448.30,
which “requires disclosure only of information that a reasonable physician in the same or similar
medical specialty would know and disclose under the circumstances.”

5
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malprac t i ce ,  i n  t ha t  as  Hubba rd ’ s  t r ea t i ng  phys i c i an ,  Neuman f a i l ed

in  he r  duty  t o  d i sc l ose  t o  Hubbard p re -su rge ry  t ha t  she  had

recommended o r  wou ld  be  recommending t o  a su rgeon  tha t  Hubba rd ' s

ova r i es  be  removed .  (R .55 :3 -7 ) .  Neuman  f i l e s  he r  pe t i t i on  f o r  l eave

t o  appea l  t he  non - f i na l  o rde r  en te red  January  27 ,  2023 .  (R .  60 :1 -

19 ) .  The Cour t  o f  Appea ls  g ran t s  he r  pe t i t i on  and  en te r s  t he

appropr ia te  o rde r .  (R .65 :1 ) .  On March  21 ,  2024 t ha t  Cou r t  i s sued  a

dec i s i on  a f f i rm ing  t he  c i r cu i t  cou r t ,  i n  par t  by:

Recogn i z i ng  t ha t  Hubbard has  a l l eged  su f f i c i en t  f ac t s
t o  suppor t  a c l a im  tha t  D r .  Neuman had  a du t y  t o  in fo rm
Hubbard  i n  t h i s  s i t ua t i on  . . . .

Court  o f  Appeals Opinion/Decis ion a t  9 38.  (P-BApp. 024 ) .

Neuman f i l e s  a pe t i t i on  fo r  r ev i ew  w i t h  t h i s  Cou r t  and he r

pe t i t i on  i s  g ran ted  by  t h i s  Cou r t  on  Oc tobe r  7 ,  2024 .

Sta temen t  o f  r e l evan t  f ac t s  -

For pu rposes  o f  Neuman ’ s  mo t i on  t o  d i sm iss  i n  t he  c i r cu i t

cou r t ,  and he r  pe t i t i ons  in t he  Cour t  o f  Appea l s  and t h i s  Cou r t ,

Neuman has  admi t t ed  ce r t a i n  f ac t s ,  bu t  c ruc ia l  f ac t s ,  as  p l ed  by

Hubbard  as  t r ue ,  name ly :

1 .  Neuman was Hubba rd ’ s  t rea t i ng  phys i c i an .
2 .  Neuman recommended t o  t he  surgeon p re -su rge ry  t o

remove Hubba rd ’ s  ova r i es .
3 .  Neuman d id  no t  d i sc l ose  t h i s  recommendation

t o  Hubbard p re - su rge ry .
4 .  Hubbard d i d  no t  consen t  t o  t he  remova l  o f  he r

ova r i es .
(R .60 :5 -6 ) .
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ARGUMENT

I .  THE COURT OF APPEALS CORRECTLY HELD THAT NEUMAN, HAVING
A PHYSIC IAN-PAT IENT  RELATIONSHIP WITH HUBBARD AS HER
TREATING PHYSIC IAN,  HAD A DUTY UNDER THE INFORMED
CONSENT STATUTE TO DISCLOSE TO HUBBARD PRE-SURGERY THAT:
1 )  SHE HAD PRESCRIBED A MEDICAL MODE OF TREATMENT
TO ANOTHER PHYSIC IAN,  NAMELY, THE SURGICAL REMOVAL
OF HUBBARD’S OVARIES,  AND 2 )  THE SURGERY WOULD BE
PERFORMED BY THAT PHYSIC IAN.

Neuman ave rs  t ha t  she  had  no  du t y  t o  d i sc l ose  t o  Hubbard o f

he r  recommendat ion  t o  D r .  McGau ley  t ha t  he  su rg i ca l l y  remove

Hubba rd ’ s  ova r i es ;  he r  pos i t i on  bes t  s t a ted  i n  he r  appe l l a te  b r i e f

t o  t he  Cou r t  o f  Appea ls  when she  pens  t he  l aw  i n  t h i s  S ta te  t o  be :

For  a phys i c i an  t o  have  a du ty  t o  ob ta i n  a pa t i en t ’ s
consen t ,  t ha t  phys i c i an  must  p rov ide  t he  t r ea tmen t  about
wh ich  t he  consen t  has  t o  be  ob ta i ned .  A phys i c i an ’ s  ac t
o f  s imp l y  consu l t i ng  w i t h  o r  p rov id i ng  recommenda t i ons  t o
t he  hea l t h  care  p rov ide r  who p rov ides  t he  t rea tmen t  i n
ques t i on  does  no t  expose  t ha t  phys i c i an  t o  po ten t i a l
l i ab i l i t y  under  t he  in fo rmed consen t  s t a tu te .  See,  Bubb
v .  Brusky, 2008 WI App 104 ,  9 21 ,  313 W is .  2d  187 ,  756
N.W.  2d  584  rev ’ d  on o the r  g rounds,  2009  WI  91 . °
Neuman Br ie f  o f  Appe l l an t  a t  14 .

So  f o r  Neuman,  t he  d i scuss ion  o f  t he  op t i on  o f  ova r i an  remova l

was enough;  and  a l though Neuman p resc r i bed  ova r i an  su rge ry  t o

ano the r  doc to r ,  wh ich  a l ay  pe rson  wou ld  cons ide r  a ma jo r  surgery,

and d id  so  w i thou t  d i sc l os i ng  t ha t  recommendat ion t o  Hubbard p re -

* There are significant errors with Neuman’s position. First, this case is about a “treating
physician”, and not about any “physician”. Second, Neuman’s citation to the Bubb case in
support of  her position is fatally flawed. Her stating that Bubb I specifically and generally held
that a physician is not exposed to liability by providing recommendations to another health care
provider - that alleged holding is nowhere to be found in the cited paragraph or in any other
portion of Bubb I. Indeed, had this been the actual and true holding, then Hubbard submits the
circuit court would have dismissed her lawsuit and the court o f  appeals would have affirmed that
dismissal.
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su rge ry ,  none the less ,  she  ma in ta ins  she i s  o f f  t he  l i ab i l i t y  hook.

For  Hubbard,  tha t  cannot  be  t he  l aw  i n  t h i s  S ta te !  She submi ts

tha t  Neuman ’ s  du ty  she  has  p l ed  i n  he r  Amended Comp la in t  f a l l s

under the  p rov is ions  o f  §448 .30 .  A duty  imposed by  t he  in formed

consent  s t a tu te  “ i s  dependent  upon t he  f ac t s  o f  t he  s i t ua t i on . ”

Mar t in  v .  R ichards ,  192  W is .  2d  156 ,  175 ,  513 N .W.2d  70 (1995 ) .  The

f ac t s  as  p l ed  by  Hubbard,  and wh ich  she  wou ld  p resen t  t o  a j u r y ,

a re :  t ha t  as Hubbard 's  t r ea t i ng  phys ic ian ,  Neuman prescr ibed !  a

medica l  mode o f  t rea tment ,  namely ,  ovar ian  su rge ry ,  t o  be  performed

by  ano the r  phys i c i an  w i thou t  d i sc l os i ng  that  t o  Hubbard p re -

su rge ry ;  and  had  Neuman ac tua l l y  d i sc l osed  t ha t  recommendation p re -

su rge ry ,  Hubbard wou ld  have  cance led  t he  su rge ry .

And  i n  t h i s  case ,  wha t  was  t he  “mode ”?  B lack ’ s  Law  D ic t i ona ry

1003 (6 th  ed .  1990)  de f i nes  “mode”  as :  “ t he  manner i n  wh ich  a t h i ng

i s  done . ”  So fo r  Neuman, a “mode”  i n  t he  t r ea t i ng  o f  Hubbard was

t he  su rg i ca l  removal  o f  Hubba rd ’ s  ova r i es ;  and  she  p resc r i bed  tha t

“mode” t o  be  per formed by  ano ther  doctor. “ p resc r i be ”  i n  t he

med ica l  f i e l d  ca r r i es  a s i gn i f i can t  mean ing .

I n  a med ica l  sense  ‘ p resc r i be ’  means t o  direct,
des igna te ,  o r  o rder  use  o f  a pa r t i cu l a r  remedy,  therapy,

. B l ack ’ s  Law Dic t ionary  1183 (6 th  ed .  1990) .

So i s  t he  duty  o f  a t r ea t i ng  phys ic ian  t o  inform o r  adv ise  a

4 Prescribe, order, recommend, direct, designate - are different words but without legal
distinction in that i f  utilized by a treating physician to convey a mode of  treatment (e.g. surgery)
to another physician then the meaning is essentially the same - a communication to perform a
mode of treatment.
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pa t ien t  about a “mode” narrowly  l imi ted t o  on ly  informing the

pa t ien t  o f  i t s  ava i l ab i l i t y ,  and no th ing  e l se ,  i nc l ud ing  i n  t he

case  o f  the  non -d i sc l osu re  by  the  t r ea t i ng  phys i c i an ’  s p resc r i b i ng

the  per fo rming  o f  t ha t  “mode ’  t o  another  phys i c i an?  Th i s  i s

Neuman ’s  pos i t i on .  And t hen  i s  a pa t i en t  be t t e r  i n fo rmed  and  ab le

“ t o  make an  i n te l l i gen t  dec i s i on  w i t h  respec t  t o ”  t ha t  “mode”  i f

t he  t r ea t i ng  phys i c i an  remains  s i l en t  on  h i s / he r  p resc r i b i ng  t ha t

“mode”  t o  ano the r  phys i c i an?  Id. a t  174 .  The obv ious  and common

sense  response  i s :  “ o f  cou rse  no t ” !  The  more i n fo rma t i on  g i ven  t o

a pa t i en t  t he  be t t e r .  And t o  i nc l ude  such  a d i sc l osu re  as  a du ty

fo r  a t r ea t i ng  phys ic ian  cannot be “ cons t rued  so as t o  unduly limit

t he  phys i c i an ' s  du ty  t o  p rov ide  in format ion  wh ich  i s  reasonab ly

necessa ry  under  the  c i r cums tances ” .  Id. a t  175 .  I n  t he

c i r cumstances  o f  t h i s  case  Neuman made a p ro fess iona l  dec i s i on ;  and

i ns tead  o f  s imply  r e fe r r i ng  Hubbard t o  ano the r  phys i c i an  and l e t

t ha t  phys i c i an  p resc r i be  med i ca l  modes o f  t reatment  f o r  Hubbard,

Neuman dec ided  t o  s tay  invo lved  beyond a r e fe r ra l ,  and  p resc r i be  a

med ica l  mode o f  t r ea tmen t .  Hubbard  subm i t s ,  once  Neuman c rossed  t he

med ica l  r ub i con  o f  r e fe r r i ng  t o  p resc r i b i ng ,  she  t hen  had  t he

i r r evocab le  du ty  o f  d i sc l os i ng  t ha t  recommendat ion t o  Hubbard .

A s imp le  co l l oquy  o f  such  a mandatory d i sc l osu re  m igh t  be  -

t rea t ing  phys i c i an :  “Th i s  med i ca l  mode o f  t reatment  i s  ava i l ab le  t o

you ,  and by  the  way ,  I have  recommended (o r  w i l l  recommend) tha t

D r .  X per form tha t  med i ca l  mode o f  t r ea tmen t .  Are you ok  w i t h  a l l
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t h i s?  Do you consen t  t o  t ha t  recommendat ion t o  D r .  X? ”

Case l aw  c i t ed  by  Neuman i n  he r  appea l  r ecogn i zes  t h i s  du ty  o f

d i sc l osu re  t o  the  pa t i en t  o f  p resc r i b i ng  a med ica l  mode o f

t r ea tmen t :

[E ] x i s t i ng  case  l aw  ob l i ga tes  t he  phys i c i an  who has
prescribed o r  i s  t o  pe r fo rm the  p rocedu re  t o  ob ta in
t he  pa t i en t ’ s  i n fo rmed  consen t .  Sp inosa v .  We ins te i n ,
168 A .D .  2d  32 ,  40 ,  571  N .Y .S .2d  747 (1991 ) .  (Emphas is
supp l i ed . )  Neuman Br ie f  o f  Appe l lan t  Br ie f  a t  19 .

Ra the r ,  i t  i s  the  respons ib i l i t y  o f  a phys i c i an  t o  ob ta i n
i n fo rmed consen t  t o  t hose  p rocedu res  and  t r ea tmen t  wh ich
t he  phys i c i an  actually prescribes o r  pe r f o rms .  N isenho l t z
v .  M t .  S ina i  Hosp . ,  126  M isc .  2d  658 ,  663 ,  483 N .Y .S .2d
568 (1964 ) .  (Emphasis supp l i ed . )  Neuman Br ie f  o f
Appe l lan t  a t  20 .

And ye t ,  desp i t e  t hese  c l ea r  ho ld i ngs  t ha t  Neuman he rse l f  has

presen ted  i n  he r  appea l ,  she  con t i nues  t o  con t ra r i l y  argue tha t

Neuman, as  Hubba rd ' s  t r ea t i ng  phys i c i an ,  and ac tua l l y  hav ing

presc r ibed  the  med ica l  mode t reatment  o f  ova r i an  su rge ry ,  owed no

du ty  t o  d i sc l ose  he r  recommendat ion o f  ova r i an  su rge ry  t o  Hubbard

because :

[A ]  phys i c i an  who re fe r s  a pa t i en t  t o  another  phys i c ian
does no t  have a duty to inform the  pa t i en t  w i t h  r espec t
t o  the  t rea tment  t o  be  rendered  by  the  o the r  phys i c i an ,
unless the referring physician orders t he  t rea tment  i n
ques t i on  o r  exe rc i ses  con t ro l  ove r  t he  t r ea tmen t .
(Emphasis  supp l i ed . )  Neuman F i rs t  Br ie f  - Supreme Cour t
a t  11 .

So ,  w i l l  t he  f i na l  ana l ys i s  i n  de te rm in ing  a du t y  t o  d i sc l ose

based  on  t he  f ac t s  o f  t h i s  case  bo i l  down to  a ba t t l e  ove r  t he

semant ics  o f  t he  words  “p resc r i be ” ,  “ o rde r ” ,  “ recommend” ,  “ d i r ec t ” ,
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and “des igna te ”?  Or ,  as  i t  shou ld  be ,  due cons ide ra t i on  o f  t he

“ i n f o rma t i on  abou t  a l t e rna te  modes  o f  t r ea tmen t  . . . no t  l im i t ed

i n  t i t l e  o r  t ex t  . . . . ”  Id. a t  181 .  Hubba rd ,  f ac i ng  modes o f

t r ea tmen ts ,  namely su rg i ca l  p rocedu res ,  i nc l ud ing  ova r i an  surgery,

was  en t i t l ed ,  i n  o rde r  t o  make  i n te l l i gen t  dec i s i ons  o f  whe the r  o r

no t  t o  unde rgo  t hose  su rge r i es ,  t o  have  Neuman p rov ide  he r

i n fo rma t i on  about  t hose  modes o f  t r ea tmen t ,  i nc lud ing  t he

in format ion o f  he r  recommendation t o  D r .  McGauley that  he

su rg i ca l l y  remove Hubba rd ' s  ova r i es .  Id. a t  174 .

And the  con tex t  i n  wh i ch  Neuman recommended t o  D r .  McGauley

t ha t  he  su rg i ca l l y  remove Hubba rd ’ s  ova r i es  a l so  needs  t o  be

cons ide red .  He r  recommendat ion was no t  a one - t ime  phone ca l l ,  o r

f ax ,  o r  ema i l .  I t  was no t  conveyed dur ing  a b r i e f  encoun te r  i n  an

e leva to r .  I t  was  no t  b rough t  ou t  du r i ng  a co f f ee  b reak  i n  t he

hosp i t a l  ca fe te r i a .  The  Cour t  o f  Appea ls  co r rec t l y  no ted  t ha t

Neuman, as  a t r ea t i ng  phys ic ian  f o r  Hubbard ,  was s i gn i f i can t l y

i nvo l ved  w i t h  Hubba rd ’ s  ca re .

Hubbard met w i t h  D r .  Neuman in January 2018 regard ing
Hubba rd ’ s  r ep roduc t i ve  i s sues .  D r .  Neuman d i scussed
t rea tment  op t i ons  f o r  he r  pe l v i c  endome t r i os i s ,  i nc l ud ing
su rge ry  t o  remove he r  l e f t  f a l l op ian  t ube  and  ova ry .  As
a l l eged  by  Hubba rd ,  howeve r ,  D r .  Neuman to l d  he r  “ [ t ] he re
i s  no th i ng  she  has  t o  do  as  an  emergency .  She  needs  t o

cons ide r  t hese  op t i ons  . . . . She w i l l  con tac t  us  when
she dec ides . ”  Acco rd ing  t o  t he  comp la in t ,  D r .  Neuman
fa i l ed  t o  in fo rm Hubbard  about  t he  poss ib i l i t y  o f
address ing  Hubbard 's  endomet r ios is  by  per fo rming  ova r i an
remova l  su rge ry  du r i ng  the  p lanned  co lon  su rge ry ,  desp i t e
t he  f ac t  t ha t  D r .  Neuman recommended p rec i se l y  t h i s

op t i on .  More spec i f i ca l l y ,  as  summar ized  above ,  t he
comp la i i n t  a l l eges  t ha t  D r .  Neuman “engaged  i n  p re -
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surgery  d i scuss ions  and p larn ing”  f o r  the  February  2018
su rge ry  w i t h  D r .  McGauley ,  p l anned  f o r  t he  removal  o f
Hubba rd ’ s  f a l l op ian  t ubes ,  ova r i es ,  and u te rus ,  and
u l t ima te l y  recommended t o  D r .  McGauley t ha t  he  remove
Hubba rd ’ s  ova r i es  du r i ng  t ha t  su rge ry .  I t  i s  r easonab le
t o  i n f e r  f rom these  a l l ega t i ons  t ha t  D r .  Neuman no t  on l y
had a phys i c i an -pa t i en t  r e l a t i onsh ip  w i t h  Hubba rd ,  bu t
a l se  had  expe r t i se  as  an  OB/GYN rega rd ing  t r ea tmen t
op t i ons  fo r  pe l v i c  endome t r i os i s  and was ac t i ve l y
invo lved  i n  Hubba rd ’ s  ca re  and i n  p l ann ing  t he  February
2018 su rge ry ,  i nc lud ing  p l ans  fo r  t he  remova l  o f
Hubba rd ’ s  ova r i es .  Consequen t l y ,  t he  f ac t s  a l l eged  by
Hubbard ,  w i t h  a l l  r easonab le  i n fe rences  t he re f rom,
suppo r t  a c l a im  tha t  D r ,  Neuman was  fa r  mo re  i nvo l ved  i n
Hubba rd ' s  t r ea tmen t  and  p l ann ing  f o r  t he  Feb rua ry  2018
su rge ry  t han  t he  nonex i s ten t  phys i c i an -pa t i en t
r e l a t i onsh ip  be tween the  neu ro log i s t  and  Bubb.

Court o f  Appeals Opin ion/Decis ion a t  9 31.  (P-App. 018-019} .

Neuman has  reso r t ed  t o  c i t i ng  cases  f rom va r i ous  j u r i sd i c t i ons

ou ts i de  the  S ta te  o f  W iscons in .  Su rp r i s i ng l y ,  t he  N i senho l t z  and

Spinosa  cases  suppor t  Hubba rd ’ s  pos i t i on  t ha t  a du t y  t o  d i sc l ose  i s

imposed on  a t r ea t i ng  phys i c i an  tha t  p resc r i bes  (recommends) t o

ano the r  phys i c i an  t ha t  he / she  pe r f o rm  a mode o f  t r ea tmen t .  A l so ,

Hubbard does  no t  d i sag ree  w i t h  he r  o the r  cases  t ha t  ho ld  t ha t  a mere

r e fe r ra l ,  o r  a consu l t i ng  o r  ass i s t i ng  phys i c i an ,  don ’ t  come unde r

t he  du ty  t o  d i sc l ose  t o  a pa t i en t .

And f i na l l y  add ress ing  Neuman’s argument t ha t  impos ing  upon a

phys i c i an  t he  du ty  t o  d i sc l ose  t o  t he  pa t i en t  the  type o f

recommendat ion made i n  t h i s  case  i s  aga ins t  pub l i c  po l i c y  because

such a du ty  t o  d i sc l ose  “w i l l  run  coun te r  t o  t he  goa l  o f  encourag ing

phys i c ians  t o  open ly  communicate w i t h  each  o the r  t o  more e f f ec t i ve l y

t r ea t  t he i r  pa t i en t s . ”  Neuman Fi rs t  Brief-Supreme Cour t  a t  12 .

12

Case 2023AP000255 Response Brief-Supreme Court Filed 11-11-2024 Page 12 of 14



F i r s t ,  no t  eve ry  phys i c i an  i s  sub jec t  t o  t he  in formed consen t

s ta tu te  - on l y  “ t r ea t i ng ”  phys i c i ans ;  doc to rs  who p rov ide  t he

management and ca re  t o  and fo r  a pa t i en t ;  doc to rs  tha t  ac tua l l y  have

a phys i c ian -pa t i en t  r e l a t i onsh ip .  Bubb I a t  121 .

Second ,  Hubbard i s  no t  seek ing  t o  muzz le  any  phys i c i an  i n

engag ing  i n  i n t r a -d i sc i p l i na ry  commun ica t ions  be tween doc to r s .

Hubbard condones the  f u l l es t  but a l l owab le  d i scou rse  between

phys i c i ans ,  and  i n  t h i s  case ,  i n  no  way i s  she  t r y i ng  t o  muzz le

Neuman w i th  any  phys i c i an .  But  how on ea r t h  i s  a pa t i en t ,  l i ke

Hubbard,  be t t e r  o f f  w i t h  l im i t i ng  the  sha r i ng  o f  pe r t i nen t  med ica l

in fo rmat ion?  I s  not  a pa t i en t  be t t e r  o f f  i n  mak ing  in formed

dec i s i ons  by rece iv ing  more in format ion concern ing care  and

management from the  t r ea t i ng  phys i c ian  than  l ess !  How i s  a t rea t i ng

phys i c i an ’ s  du ty  o f  d i sc l osu re  undu ly  burdened by sha r i ng  more w i th

a pa t ien t  than l ess?  Doesn ’ t  a t rea t ing  phys ic ian  more f u l l y  f u l f i l l

h i s /he r  duty  by  d i sc l os i ng  more pe r t i nen t  med ica l  in fo rmat ion  t o  the

pa t i en t?  I sn ’ t  a p r imary  goa l  o f  t he  in fo rmed consen t  s t a tu te  t o

prov ide  med i ca l  in fo rmat ion  t ha t  a pa t i en t  “wou ld  want  t o  know i n

o rde r  t o  make h i s  o r  he r  own dec i s i on ”?  Bubb I a t  935  (B rown ,  C . J . ,

d i ssen t i ng ) .  A l l  she  expec ted ,  as  any pa t i en t  wou ld  expec t ,  and what

she  submi ts  t he  in fo rmed consen t  s t a tu te  manda tes  as  a du t y ,  and

what  she  submits t he  Cour t  o f  Appeals  co r rec t l y  he ld ,  was tha t

Neuman, as he r  t r ea t i ng  phys i c ian ,  shou ld  have d i sc l osed  t o  he r  the

per t inent  d i scuss ions  Neuman had w i t h  the  o the r  phys i c i an ,
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espec ia l l y  her  p resc r i b i ng  ova r i an  su rge ry .  Had Neuman j us t  done

tha t ,  t h i s  case  wou ld  no t  now be  on  appea l  because  Hubbard  wou ld

have no t  had t he  su rge ry ;  he r  unders tand ing  a t  t he  time was t ha t  i t

was  co lon  on l y  su rge ry ;  wh ich  was  re i t e ra ted  ve rba l l y  by  t he  su rgeon

jus t  p r i o r  t o  t he  su rge ry .

CONCLUSION

For  the  reasons  s ta ted  he re in ,  Hubbard respec t f u l l y  p rays  tha t

t h i s  Cou r t  a f f i rm  t he  Dec i s i on  o f  t he  Cour t  o f  Appea ls  and remand

th i s  case  back  t o  the  c i r cu i t  cour t  f o r  fu r the r  p roceed ings .

Respec t f u l l y  submi t t ed ,

Dated th i s  11%" day o f  November, 2024.

l e c t  i igrned by :  K .  F i s

Guy K .  F i sh
Wis .  S ta te  Ba r  No .  1005282
At to rney  f o r  P la i n t i f f -Responden t
Me l i s sa  A .  Hubbard
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