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Before: TASHIMA and CHRISTEN, Circuit Judges, and BATAILLON," District
Judge.
Concurrence by Judge TASHIMA

In this putative class action, we consider the district court’s dismissal, with
prejudice, of class representative Rene Cabrera’s complaint for lack of standing.
We have jurisdiction pursuant to 28 U.S.C. § 1291, and we reverse the district
court’s order granting Google’s motion to dismiss, and remand.’

1. We first consider whether the district court erred by dismissing
Cabrera’s complaint for lack of standing. We review that issue de novo, Gingery
v. City of Glendale, 831 F.3d 1222, 1226 (9th Cir. 2016), and we review
underlying factual findings for clear error, Preminger v. Peake, 552 F.3d 757, 762
n.3 (9th Cir. 2008). To have Article III standing, a plaintiff must show: (1) an
injury; (2) that is caused by the defendant’s conduct; and(3) that likely is
redressable by a favorable judicial decision. See Friends of the Earth, Inc. v.
Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180-81 (2000).

The district court concluded that Cabrera had suffered no injury because

Cabrera and his wife sold Training Options’ (TO) tangible and intangible assets,

kk

The Honorable Joseph F. Bataillon, United States District Judge for
the District of Nebraska, sitting by designation.

! Because the parties are familiar with the facts, we recite them only as

necessary to resolve the issues on appeal.
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including any causes of action against Google. But Cabrera’s standing is premised
in part on ownership of the AdWords account, which was not transferred by the
Asset Purchase Agreement (APA). Cabrera was a party to the AdWords contract.
He registered his personal email address for a Google account and signed up for
the AdWords program. He accepted the terms of the AdWords Agreement by
clicking through the document. Cabrera also continued to use the AdWords
account from his personal email address after the sale of TO, and he testified that
he did not transfer the AdWords account when he sold TO “[b]ecause it was my
personal account.”

The concurrence argues that mere ownership of the account does not give
rise to a cognizable injury because Cabrera did not incur liabilities or obligations
imposed by the AdWords agreement, and because Cabrera made only occasional
use of the account after he sold TO. But in 2010, months after the sale of TO,
Cabrera personally created and paid for a test AdWords ad campaign linked to his
personal email address. And Cabrera’s AdWords account was not cancelled for
lack of activity until 2018, nine years after Cabrera sold TO. Cabrera’s personal
control over the AdWords account after the sale of TO and his receipt of the
benefits of the AdWords agreement suffices to support his claim for ownership of

the account and creates a cognizable injury for standing purposes.
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The district court also erred by concluding that the sale of TO included the
sale of TO’s causes of action against Google. Per the relevant clause of the APA,
the assets sold included “general intangibles . . . pursuant to the terms and
conditions of this [APA] and any addendums or amendments.” The APA
contained an addendum that defined six intangible categories, but none of the
categories contemplated the transfer of TO’s causes of action. And pursuant to
Florida law, which governs the APA, “it is a general principle of contract
interpretation that a specific provision dealing with a particular subject will control
over a different provision dealing only generally with that same subject.” Kel
Homes, LLC v. Burris, 933 So. 2d 699, 703 (Fla. Dist. Ct. App. 2006).

Cabrera also produced an affidavit from the other party to the APA who
stated that TO’s causes of action were not part of the sale of TO. See Hollinger v.
Hollinger, 292 So. 3d 537, 542 (Fla. Dist. Ct. App. 2020) (noting extrinsic
evidence is relevant to interpreting latent ambiguity in contract). Finding the
affidavit was belatedly produced pursuant to Cabrera’s Fed. R. Civ. P. 26
obligations, the district court did not consider the affidavit pursuant to Fed. R. Civ.
P. 37, a decision we review for abuse of discretion. Yeti by Molly, Ltd. v. Deckers

Outdoor Corp., 259 F.3d 1101, 1105-06 (9th Cir. 2001).



(5 of 12)
Case: 19-16466, 01/04/2021, 1D: 11950444, DktEntry: 51-1, Page 5 of 8

Rule 26 only obligates a party to disclose information that it “may use to
support its claims or defenses.” Fed. R. Civ. P. 26(a)(1)(A)(i1). Here, Cabrera
consistently asserted that he relied on his status as a party to the AdWords contract
to establish standing. Rule 26 did not require Cabrera to anticipate Google’s
defenses and produce evidence to defeat defenses that Google had not yet asserted.
The district court erred by excluding the affidavit, and consequently erred by
concluding that even if Google breached the AdWords contract, Cabrera did not
suffer a cognizable injury.

2. Because we conclude the district court erred by ruling that Cabrera’s
claim to standing failed for lack of a cognizable injury, we vacate the district
court’s dismissal on that ground and do not reach whether the district court should
have granted Cabrera leave to supplement his pleadings.

VACATED AND REMANDED.

Defendant-Appellee Google to bear costs.
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TASHIMA, Circuit Judge, concurring in part and concurring in the judgment:

Although I concur in the majority’s “conclu[sion] that the district court erred
by ruling that Cabrera’s claim to standing failed for lack of a cognizable injury,”
Maj. Memo. at 5, I cannot agree with the majority’s acceptance of “Cabrera’s
standing . . . premised on ownership of the Ad Words account, which was not
transferred by the Asset Purchase Agreement (APA).” Id. at 3.

Mere ownership of the account cannot and does not give rise to a cognizable
injury under the circumstances of this case, where the owner did not incur any of
the liabilities or obligations imposed by the agreement and was not the beneficiary
of any of its prospective benefits. Here, Cabrera appears to be no more than the
classic straw purchaser.

First, Cabrera sold Training Options (“TO”) long before he was named as
plaintiff in this action. And for most, if not all, of that period, the Ad Words
account was inactive. Moreover, for any use made of the account during the period
that Cabrera owned TO, the bills for advertisements were paid by TO, not Cabrera.
Although Cabrera claims that he “continued to use and maintain control of the Ad
Words account . . . for nearly ten years after he sold TO,” in fact, during that

period, the account was used only for occasional “tests” and the account was

cancelled by Google for lack of activity.
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Cabrera testified in his deposition that he did not use the Ad Words account
after selling TO 1n 2009, except that he “might have entered a test ad or
something.” Cabrera further testified that he used Ad Words to buy advertising for
TO from 2008 to 2009, that TO paid for the advertising, and that he did not use the
account to buy advertising for anyone other than TO. From these admitted facts,
the district court correctly concluded that “Training Options, and not Cabrera,
sustained the alleged injury resulting from the alleged overpayment of advertising
services through Google’s AdWords program and pricing scheme.” Thus, even
though Cabrera was the nominal owner of the Ad Words account, the liabilities and
obligations under the account were assumed by TO, not Cabrera, and, likewise, the
intended beneficiary of advertising under that account was also TO, not Cabrera.'

For these reasons, I respectfully suggest that the majority errs in relying on
Cabrera’s bare ownership of the Ad Words account to give rise to a cognizable
injury to Cabrera and, thus, to serve as a basis that he has met the concrete injury

requirement to give rise to Article Il standing, and I do not join in that portion of

1

The majority notes that Cabrera “paid for a test AdWords ad
campaign,” and “thus maintained personal control over the AdWords account after
the sale of TO.” Maj. Memo at 3—4 (emphasis added). But, obviously, what
Cabrera did with the AdWords account after he sold TO is of no moment. Cabrera
does not claim and nothing in the record supports that anything Cabrera might have
done with the AdWords account after he sold TO had anything to do with, or in
any way benefitted, TO.

-
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the disposition.
o ° .

I conclude, however, that even without reliance on Cabrera’s ownership of
the Ad Words account, there remains a disputed issue of fact of whether Cabrera’s
sale of TO included the sale of TO’s causes of action, including those causes of
action which arose under the Ad Words account. For this reason, I concur in the
majority’s judgment vacating the district court’s judgment and remanding for

further proceedings.



(9 of 12)
Case: 19-16466, 01/04/2021, 1D: 11950444, DktEntry: 51-2, Page 1 of 4

United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir.R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:

Post Judgment Form - Rev. 12/2018 1
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(2).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.
. The petition must be accompanied by a copy of the panel’s decision being

challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.

Post Judgment Form - Rev. 12/2018 2
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. The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions
. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing
within 10 days to:
> Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);
» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.

Post Judgment Form - Rev. 12/2018 3
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Form 10. Bill of Costs

Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested were

actually and necessarily produced, and that the requested costs were actually

expended.

Signature Date

(use “s/[typed name]” to sign electronically-filed documents)

COST TAXABLE REQUESTED
(each column must be completed)
No. of  Pages per TOTAL

DOCUMENTS / FEE PAID Copies Copy Cost per Page COST
Excerpts of Record* $ $
Principal Brief(s) (Opening Brief; Answering
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal; $ $
Intervenor Brief)
Reply Brief / Cross-Appeal Reply Brief $ $
Supplemental Brief(s) $ $
Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee $

TOTAL: |$

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +

Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:

No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10);

TOTAL: 4 x 500 x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10 Rev. 12/01/2018
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