
IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF VIRGINIA

RICHMOND DIVISION

Civil Action no. 3:19-cv-71

RASHAD MATTHEW RIDDICK,
Plaintiff

JACK BARBER

HUGHES MELTON

REBECCA A. VAUTER,
Defendant.

I, JURISDICTION

•  I

1. This is a civil action under 42 U.S.C. §1983 to redress the deprivation, under color of state

law, of the rights secured by the constitution of the United States for violations of Plaintiff

Rashad Matthew Riddick's rights under the Fifth and Fourteenth Amendments to the United

States Constitution.

H. VENUE

2. Venue is proper in this court pursuant to 42 U.S.C §1391 (b) because during the relevant time

period, Plaintiff was hospitalized in one of Virginia's state mental hospitals (Central State

Hospital in Petersburg, Virginia) and a substantial part of the events giving rise to the claims

occurred in this district.

H. PLAINTIFF'S

3. Plaintiff Rashad Matthew Riddick (Plaintiff) is and was at all times mentioned herein, a

patient under the care and custody of the Virginia Department of Behavioral Health and
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Developmental Services. Plaintiff is currently housed at Central State Hospital in Petersburg,

Virginia where the incidents in said complaint took place.

4. At all times relevant to this case. Plaintiff Riddick was housed at Central State Hospital in

Petersburg, Virginia and under the care and custody of the Commissioner per valid court order.

III. DEFENDANTS

5. Defendant Jack Barber was, from February 2018, until June of 2018, the interim

Commissioner of the Virginia Department of Behavioral Heath and Developmental Services

(DBHDS). He was legally responsible for the overall operation of the DBHDS including Central

State Hospital.

6. Defendant Hughes Melton was, from June 2018, until June 2019 the acting commissioner of

the VDBHDS. He was legally responsible for the overall operation of the DBHDS including

Central State Hospital.

7. Defendant Rebecca Vauter was, at all times mentioned herein the acting Director of Central

State Hospital. She is legally responsible for the daily operations of Central State Hospital.

8. Each Defendant is being sued individually in his or her individual capacity. At all times

mentioned in this complaint each Defendant acted under color of state law.
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IV. FACTS

COUNTI

9. On January 30, 2018 at approximately 9:55 a.m. in Central State Hospitals Building 39,

Ward 6, Plaintiff was approached by Central State Hospital's Response Team and advised that

per Commissioner Jack Barber (Former Interim Commissioner of the Virginia Department of

Behavioral Health and Developmental Services) and Rebecca A. Vauter (Central State Hospital's

acting Director) he was to be placed into 4-point restraints indefinitely. Plaintiff remained in said

restraints for a full 2 weeks.

10. For 2 weeks Plaintiff was not permitted to go the Treatment Mall where all other patients

were permitted to attend groups. Plaintiff was not permitted to use the law library or use any of

the legal materials provided to all other patients.

11. Plaintiff was unable to attend religious services that are afforded to all other patients. When

Plaintiff showered. Plaintiff remained in 4-point restraints and was only permitted to take out one
. -If

arm at a time which prevented him from properly washing his body. Hygiene became a major

issue. Plaintiff was unable to go to the gym for exercise. In srun, Plaintiff had been made to

endure a permanent stress position for over 2 weeks per the directive of Defendant Barber and

Defendant Vauter.

COUNT II

th

12. On February 15 2018 at around 2:00 p.m.. Plaintiff was escorted to an empty psychiatric

ward in Building 39's Forensic Unit. Upon entering the area described above. Defendant Vauter
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exited the nurses' station area from a side entrance only to announce that plaintiff was to remain

on this ward by himself until further notice. No further instructions were given.

13. Plaintiff remained on said ward by himself in total isolation for 577 days with absolutely no

physical human contact. Throughout this entire 19 month period when Plaintiff was fed, Plaintiff

was fed through a slot cut into the nurses' station window. Plaintiff was not permitted outside

recreation for the first full year. Plaintiff was not permitted to attend church services. Plaintiff

was not permitted to go to groups for treatment. No staff or nursing were allowed to be on the

ward around Plaintiff. Additionally, the wards nurses' station window had been taken down and

converted into a one-way mirror so that not only was Plaintiff not permitted to he around anyone,

the ward was set up to where Plaintiff could not even see anyone.

14. Plaintiff remained on said ward by himself housed in an empty dayroom area with absolutely

no human contact for 19 months. During this period of extreme isolation Plaintiff experienced

gross hallucinations. Plaintiff talked to himself a lot, and experienced long periods of depression

where Plaintiff stopped eating. Such conditions posed an atypical and significant hardship on

Plaintiff in relation to the ordinary incidents of hospital life.

V. EXHAUSTION OF LEGAL REMEDIES

15.1 Jiavp exhausted all institutional remedies in accordance with hospital policy and addressed

all of the issues alleged above in full. (See Exhibit A)
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(See all attached complaints and responses to complaints)

I  I

VI. LEGAL CLAIMS

16. Plaintiff realleges and incorporates by reference paragraphs 1-21

17. The Due Process Clause of the Fourteenth Amendment prohibits a state from depriving "any

person of life, liberty or property without due process of law". To establish a procedural due

process violation, a plaintiff must satisfy a two-part test. First, he must demonstrate that he had a

protected liberty interest in avoiding solitary confinement. Second, he must prove that
I  I

Defendants failed to afford him minimally adequate process to protect that liberty interest.

Additionally, the Youngberg court held that the Eighth Amendment, prohibiting cruel and

unusual punishment of those convicted of crimes, was not an appropriate source for determining

the rights of the involuntary committed. Rather, the Fourteenth Amendment and the liberty

interest protected by that Amendment provided for proper constitutional basis for these rights.

18. Per Title 12 of the Virginia Administrative Code's Regulations section 12VAC35-115-110

Use of Seclusion, Restraint and Time Out (see Exhibit B pages 32-34) clearly outlines specific

criteria with mandatory language involving the duration of 4 point restraints. "Providers shall

liniit each approval for restraint for behavioral purposes or seclusion to four hours for individuals

age 18 and older, two hpure fo/thildren and adolescents ages nine through 17, and one hour for

children under age nine." Here, Defendants Barber, Vauter, and Melton failed to adhere to the

above regulations which clearly identified a protected liberty interest in avoiding being placed in

f

4 point Restraints for nearly 2 weeks.
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19. Additionally, Title 12 of the Virginia Administrative Code's Regulations section

12VAC35-115-110 Use of Seclusion, Restraint and Time Out Section 12VAC35-115-110 (c)

(14) states "Providers shall limit each approval for restraint for behavioral purposes or seclusion

to fotir hburs for individuals age 18 and older, two hours for children and adolescents ages nine

through 17, and one hour for children under age nine." Here, Defendants Barber, Vauter, and

Melton failed to adhere to the above regulations which clearly identified a protected liberty

interest in avoiding being placed in solitary confinement for 577 days.

20. Further, section 12VAC35-115-110 (c) (15) of Virginia Administrative Code's Regulations

states. "Providers shall not issue standing orders for the use of seclusion or restraint for

behavioral purposes," therein giving plaintiff a protected liberty interest in assuring that no
!  t

Standing order imposed per this section. Upon information and belief. Plaintiff remained in

solitary confinement per written standing order sought by Defendant Vauter and approved by

both Defendant's Barber and Melton in direct violation of section 12VAC35-115-110 (c) (15).

21. Additionally, 577 days meets the criteria of punitive punishment and violation of plaintiffs

due process rights, (see Covino v. Dep't of Corr., 933 F.2d 128,130 2d Cir 1991) (remanding to

assess whether nine-month administrative detention violated due process and observing that such

duration "smacks of punishment").
I  I

22. Defendants Jack Barber, Rebecca Vauter, and Hughes Melton knowingly and willingly

disregarded the policies and procedures set forth in 12VAC35-115-110 Use of Seclusion,
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Restraint and Time Out (See Exhibit 1). As such, Plaintiff was made to endure 577 days of

solitary confinement by himself on an entire ward.

23. Throughout this period of total isolation plaintiff suffered gross hallucinations, lost a large

amount of weight, and has been in a state of chronic hyper-vigilance since his release from

seclusion.

24. Plaintiffs stay in isolation posed an atypical and significant hardship on him in relation to the

ordinary incidents of prison life. Plaintiff was not able to attend Treatment Groups as other

patients committed to the state. Plaintiff was not able go outside for outside recreation as other

patients committed to the state. Plaintiff was not able to attend any of the many activities

provided to all other patients at CSH such as basketball, arts and crafts and other leisure

activities provided daily in violation of plaintiffs Due Process Rights.

VII. PRAYER FOR RELIEF

25.1 understand that in a Section 1983 action the Court cannot change my sentence, release me

from custody or restore good time. I understand I should file a petition for a writ of habeas

corpus if desire this type of relief. it. (Please initial)
I  I

26. The plaintiff wants the court to: Award money damages in the amount of $2.7 million

COUNT I: Plaintiff is seeking $500,000 in punitive damages

COUNT II: Plaintiff is seeking $2.2 Million in punitive damages

Pg-7

Case 3:19-cv-00071-DJN   Document 47   Filed 11/12/20   Page 7 of 8 PageID# 300



27. Places of incarceration within the last 6 months: Central State Hospital

CONSENT

28. CONSENT TO TRIAL BY A MAGISTRATE JUDGE: The parties are advised of their right,

pursuant to 28 U.S.C §636 (c), to have a U.S. magistrate Judge preside over a trial, with appeal to

the U.S. Court of Appeals for the Fourth Circuit.

Do you consent to proceed before a U.S Magistrate Judge: Yes

VERIFICATION:

I, Rashad Matthew Riddick, state that I am the plaintiff in this action and I know the content of

the above complaint; that it is true of my own knowledge, except as to those matters that are

stated to be based on information and belief, and as to those matters, I believe them to be true. I

further state that I believe the factual assertions are sufficient to support a claim of violation of

constitutional rights. Further, I verify I am aware of the provisions set forth in 28 USC 1915 that

prohibit an inmate from filing a civil action if the prisoner has, three or more occasions while

incarcerated, brought an action or appeal in federal court that are dismissed on the groimds that

it was frivolous, malicious or failed to state a claim upon which relief may be granted, unless the

prisoner is in imminent danger of serious physical injury. I understand that if this complaint is

dismissed on any of the above grounds, I may be prohibited from filing any future actions

without the pre-payment of filing fees.
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Commonwealth of Virginia
Department of Behavioral Health and Developmental Services

Central State Hospital

Rebecca A. Vauter, Psy.D.. ABPP
Director/CEO

February 2,2018

Mr. Rashad Riddick
Central State Hospital
Building 39 Ward 6
Petersburg VA 23803

Dear Mr. Riddick:

The purpose of this letter is to respond to your complaint received by Ms. Barker on February 2,2018. Ms Barker
stated your complaint is that the hospital Is violating 12 VAC 35-115-110, Use of Seclusion, Restraints and timeout
policies as outlined in the Human Rights Regulations. You stated, "I did not physically assault anyone, harm myself
or others, without this criteria the hospital cannot have me placed in restraints". Ycy further contend that range of
motion not been completed; you are not afforded the opportunity to go outside, to the gym, library or exercise.
You stated that yesterday evening you requested to be placed in seclusion so that you could stretch and do
exercises however you were denied this opportunity. You further commented that you would like to see the policy
that would allow for administrative restraints, you commented no policy for regulation would allow for such actions.
Lastly Ms. Barker stated that you complained that she had not reached out to you in light of your contended human
nghts violations. Ms. Barker stated that you questioned her role at the Hospital.

With regard to your contention that the hospital is violating section 12 VAC35-115-110 of the Human Rights
Regulations, as explained during our face to face meeting on Wednesday, January 31,208, the hospital has sought
an exemption to 12 VAC35-115-110 iri accordance with 12 VAC35-115-10. Authority and Applicability, D.ofthe
Human Rights Regulations. This section states, "This chapter applies to individuals under forensic status and
individuals committed to the custody of the department as sexually violent predators, except to the extent that the
commissioner may determine this chapter is not applicable to them. The exemption shall be in writing and based

"S individuals receiving services, employees, or the general public. The commissioner shallgive the Rights Committee (SHRC) chaiilperson prior notice of all exemptions and provide the written
exemption to the SHRC for its information. These exerhptions shall be time limited and services shall not be
comprornised. Based on the exemption you could be placed in seclusion or restraint any time there is concern a
concem that you could become aggressive without needing tc meet criteria as outl.;ied in policy.

You further rontend that opportunities for range of motion have not been completed. Based on discussion with the

^  opportunities for range of motion, but you declined opportunities forrange of motion unless you could be permitted to have more tiian one limb at a time released.

Phone (804) 524-7000 Post Office Box 4030, Petersburg. Virginia 23803
Fax (804) 524-4571
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With regjd to your requests to go outside, as well as the gym and library, at this time you are restricted to the ward

IrranL^? ^ ̂  consultation with nursing and security we have
you leceiveS Se^ opportunity to exercise. That should have been afforded to you by the time

hISinn^SiS.I^?c tlesignated individual at the hospital responsible for
?o aSmp nfth?® ? ^®®°!!I® If Ms. Barker identifies a concem she contacts my

£is S ® ^ information based on her informal
[?inhteLlf I questionyou being placed In restraints and was advised of the exemption to the Human
Hamaa ptfr® tetS S ■"

^® ^°fpifojs variance to the Human Righ.^ Rules and Regulations, if you disagree with this
Sfho H? fif ° Maximum Security Appeals Committee within ten working days. Your appealshaH be mailed to Directors Office in building 113 or directly to the Human Rights Advocate, Ms. Flowers In
building 111. The CSH Maximum Security Appeals Committee will consist of the Chairperson and Vice Chair of the
Slate Human Rights Committee and the Department of Behavior Health and Developmental Services (DBHDS) State
Human Rights Director. \ j

sh®" review the appeal and provide a written response within 21days If the complaint is determined by the Appeals Committee to be a founded complaint, the response which
includes recommendations outlining how the complaint should be resolved, shall be forwarded to the Director for
resoluton. A copy shall be sent to the Human Rights Advocate. This is the final level of appeal. Decisions of the
CSH Maximum Secunty Appeals Committee may not be appealed.

ResjjMtfully,

Rebecca Vauter

CC: Carrie Flowers Advocate
Jennifer Barker, Director, Patient Relations & Recover IWliativesiitia

FEB 2 2 2018
Director's Onice.jff

Phone (804) 524-7000 Post Office Box 4030, Petersburg Virginia 23803 Fax (804) 524-457!
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March 22, 2018

Good Morning Mr. Riddick,

This is to inform you that your appeal to CSH Maximum Security Appeals Committee, dated Feb. 27th
will not be addressed. The initial complaint is your rights were allegedly violated under 12VAC35-115-
110, Use of Seclusion, Restraints and timeout policies as outlined in the Regulations. The hospital
responded, informing you that the hospital acquired an exemption to 12VAC35-115-110, Use of
Seclusion, Restraints and Timeout policies through 12VAC35-115-10.D. Your response to the hospital
primarily alleged a violation of procedure under section 12VAC35-115-10.D. This appeal will not be
forwarded to the Committee in regards to 12VAC35-115-10.D because this was not the initial complaint.
In keeping within the protocol of the CSH RTS-OIC Patient and Family Complaint Resolution, you may
submit a complaint under 12VAC35-115-10.D procedure, if you choose to do so.

Carrie Flowers, HRA

Office of Human Rights

804-524-4453
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Commonwealth of Virginia
Department of Behavioral Health and

Developmental Services

REGULATIONS TO ASSURE THE RIGHTS OF INDIVDUALS RECEIVING
Services from providers licensed, funded or operated by the

DEPARTMENT OF BEHAVIORAL HEALTH AND DEVELOPMENTAL
SERVICES

Effective Date: February 9, 2017

Case 3:19-cv-00071-DJN   Document 47-1   Filed 11/12/20   Page 7 of 38 PageID# 308



Part

Virgil lia Administrative Code

Title 12. Health

Agen

Chap

Provi

Deve

:y 35. Department of Behavioral Health and Developmental Services
ter 115. Regulations to Assure the Rights of Individuals Receiving Services from

iers Licensed, Funded, or Operated by the Department of Behavioral Health and

opmental Services

12VAC35-115-10. Authority and Applicability.

a! The Code of Virginia authorizes these regulations to further define and protect the rights
of inc ividuals receiving services from providers of mental health, developmental, or

substance abuse services in Virginia. This chapter requires providers of services to take
ic actions to protect the rights of each individual. This chapter establishes remedies
rights are violated or are in dispute and provides a structure for support of these rights.

sfieci

when

B.| Providers subject to this chapter include:

1.1 acilities operated by the department under Chapters 3 (§ 37.2-500 et seq.) and 7 (§ 57.2-

70([ et seq.) of Title 37.2 of the Code of Virginia;

!•

I

iarei

sh

chi i

DlTh

General Provisions

2. Sexually violent predator programs established under § 37.2-909 of the Code of Virginia;

3. (lommunity services boards that provide services under Chapter 5 (§ 37.2-500 et seq.) of
Tit e 37.2 of the Code of Virginia;

4.1 (ehavioral health authorities that provide services under Chapter 6 (§ 57.2-600 et seq.)
of Title 37.2 of the Code of Virginia;

5. Public or private providers that operate programs or facilities licensed by the department

um ier Article 2 (§ 37.2-405 et seq.) of Chapter 4 of Title 37.2 of the Code of Virginia except
those operated by the Department of Corrections; and

6.1 uiy other providers receiving funding from the department. Providers of services under
Pai|t C of the Individuals with Disabilities Education Act (IDEA), 20 USC §§ 1431-1444, that

subject to this chapter solely by receipt of Part C funds from or through the department
11 comply with all applicable IDEA regulations found in 34 CFR Part 303 in lieu of this
pter.

C| Urless otherwise provided by law, this chapter applies to all individuals who are receiving
services from a public or private provider of services operated, licensed, or funded by the
D^pa l:ment of Behavioral Health and Developmental Services, except those operated by the
Dppa rtment of Corrections.

is chapter applies to individuals under forensic status and individuals committed to the

ciisto dy of the department as sexually violent predators, except to the extent that the
comr lissioner may determine this chapter is not applicable to them. The exemption shall be
ill wr iting and based solely on the need to protect individuals receiving services, employees,
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12VAC35-115-30. Definitions.

The i bllowing words and terms when used in this chapter shall have the following meanings,
unlej s the context clearly indicates otherwise:

"j^bu
care

t

exclt

to be

phys

men

siich
I

ll.

I 2.

3.

14.
!

5.

6.

fee

>e" means any act or failure to act by an employee or other person responsible for the

)f an individual in a facility or program operated, licensed, or funded by the department,
ding those operated by the Department of Corrections, that was performed or was failed

performed knowingly, recklessly, or intentionally, and that caused or might have caused
cal or psychological harm, injury, or death to a person receiving care or treatment for

llal illness, intellectual disability, or substance abuse. Exatpples of abuse include acts
as:

lape, sexual assault, or other criminal sexual behavior;

Assault or battery;

Jse of language that demeans, threatens, intimidates, or humiliates the person;

Misuse or misappropriation of the person's assets, goods,

Jse of excessive force when placing a person in physical

Dr property;

or mechanical restraint;

15Jse of physical or mechanical restraints on a person that

eral and state laws, regulations, and policies; professiona|l
practice; or the person's individualized services plan; and

7.1 Jse of more restrictive or intensive services or denial of se

i ths it is not consistent with his individualized services plan. S
Vii ginia.

"Adnkinistrative hearing" means an administrative proceeding
OOP et seq.) of Title 2.2 of the Code of Virginia.

1
2i2-^

indivH

iiifo

ailithd)

l

rn

"Aut

not in compliance with

ly accepted standards of

rvices to punish the person or

ee § 57.2-100 of the Code of

"Adv mce directive" means a document voluntarily executed in
of th; Code of Virginia or the laws of another state where exec

of Vi ginia). This may include a wellness recovery action plan
long as it is executed in accordance with § 54.1-2985 of the Co^
anotl ler state. A WRAP or similar document may identify the
auth( >rized to act as the individual's substitute decision maker

a

orization " means a document signed by the individual re reiving services or that

i

ider to disclose identifying

untary. To be voluntary, the

dual's authorized representative that authorizes the provi
ation about the individual. An authorization shall be vo

rization shall be given by the individual receiving services or his authorized
reprdsentative freely and without undue inducement; any elenjient of force, fraud, deceit, or
duress; or any form of constraint or coercion.

tield pursuant to Chapter 40 (§

ccordance with § 54.1-2985

ited (§ 54.1-2995 of the Code

(|WRAP) or similar document as
e of Virginia or the laws of

hlealth care agent who is

lorized representative" means a person permitted by law or this chapter to authorize the
disci )sure of information or to consent to treatment and services or participation in human
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"Disc

execi Ltive officer of the services or services licensed, funded, or operated by the department.

"Disctiarge plan" means the written plan that establishes the criteria for an individual s
discharge from a service and identifies and coordinates delivery of any services needed after
disch arge.

"Emergency" means a situation that requires a person to take immediate action to avoid
harm, injury, or death to an individual or to others.

"Expl

osure" means the release by a provider of information identifying an individual.

oitation" means the misuse or misappropriation of the individual's assets, goods, or
pfop«(rty. Exploitation is a type of abuse. (See § 57.2-100 of the Code of Virginia.)
Expk itation also includes the use of a position of authority to extract personal gain from an
individual. Exploitation includes violations of 12VAC55-115-120 and 12VAC55-115-150.

Expk itation does not include the billing of an individual's third party payer for services.
Expk itation also does not include instances of use or appropriation of an individual's assets,
good! or property when permission is given by the individual or his authorized
representative:

I

i

1. With full knowledge of the consequences;

2. ̂ Vith no inducements; and

3. Without force, misrepresentation, fraud, deceit, duress of any form, constraint, or
co( rcion.

I

"Gov »ming body of the provider" means the person or group of persons with final authority
to esi ablish policy.

"Habi litation" means the provision of individualized services conforming to current
accef table professional practice that enhance the strengths of, teach functional skills to, or
reduc e or eliminate challenging behaviors of an individual. These services occur in an
eijivir 3nment that suits the individual's needs, responds to his preferences, and promotes
sqcia interaction and adaptive behaviors.

th care operations" means any activities of the provider to the extent that the activities
aije r( lated to its provision of health care services. Examples include:

1. Conducting quality assessment and improvement activities, case management and care
cot rdination, contacting of health care providers and patients with information about
tre itment alternatives, and related functions that do not include treatment;

2. Reviewing the competence or qualifications of health care professionals, evaluating

"Hea

pr£ctitioner and provider performance, and training, licensing or credentialing activities;

3. Conducting or arranging for medical review, legal services, and auditing functions,
iincluding fraud and abuse detection and compliance programs; and

4. Other activities contained within the definition of health care operations in 45 CFR
16-.501.
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"Neglect" means failure by a person, program, or facility operated, licensed, or funded by the
depa tment, excluding those operated by the Department of Corrections, responsible for
providing services to do so, including nourishment, treatment, care, goods, or services
nece; ;sary to the health, safety, or welfare of an individual receiving care or treatment for
inental illness, intellectual disability, or substance abuse. See § 57.2-100 of the Code of
Virgi lia.

"Nex: friend" means a person designated in accordance with 12VAC55-115-146 B to serve as
the a ithorized representative of an individual who has been determined to lack capacity to
consent or authorize the disclosure of identifying information, when required under this

cljiap
"Ij'eei -on-peer aggression" means a physical act, verbal threat, or demeaning expression by an
individual against or to another individual that causes physical or emotional harm to that
individual. Examples include hitting, kicking, scratching, and other threatening behavior,

instances may constitute potential neglect.siich

er.

"Pers on centered" means focusing on the needs and preferences of the individual,

empc wering and supporting the individual in defining the direction for his life, and
pronnjoting self-determination, community involvement, and recovery.

Ij»roj ram rules" means the operational rules and expectations that providers establish to
promote the general safety and well-being of all individuals in the program and to set
stianc ards for how individuals will interact with one another in the program. Program rules
inclu Je any expectation that produces a consequence for the individual within the program.
Prog] am rules may be included in a handbook or policies and shall be available to the
iiidiv [dual.

1  .

Protection and advocacy agency" means the state agency designated under the federal
Prote

Deve

ction and Advocacy for Individuals with Mental Illness Act (PAIMI) and the
opmental Disabilities Assistance and Bill of Rights Act (DD). The protection and

a<kvo( :acy agency is the disAbility Law Center of Virginia (dLCV).
I

"I^ro\ ider" means any person, entity, or organization offering services that is licensed,
fund((d, or operated by the department.

"]^syc hotherapy notes" means comments, recorded in any medium by a health care provider
who: s a mental health professional, documenting and analyzing the contents of conversation
durir g a private counseling session with an individual or a group, joint, or family counseling
sessii )n that are separated from the rest of the individual's health record. "Psychotherapy
notei" shall not include annotations relating to medication and prescription monitoring,
coun >eling session start and stop times, treatment modalities and frequencies, clinical test
resul

(

plan.

:s, or any summary of any symptoms, diagnosis, prognosis, functional status, treatment
or the individual's progress to date.

"Res€ arch review committee" or "institutional review board" means a committee of

professionals that provides complete and adequate review of research activities. The
comr littee shall be sufficiently qualified through maturity, experience, and diversity of its
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"Seri )us injury" means any injury resulting in bodily hurt, damage, harm, or loss that requires
medical attention by a licensed physician.

'Services ' means care, treatment, training, habilitation, interventions, or other supports,

including medical care, delivered by a provider licensed, operated or funded by the
depaltment.

"Serv

individual who receives services.

"Stat; Human Rights Committee" or "SHRC" means a committee of nine members appointed
by the board that is accountable for the duties prescribed in 12VAC55-115-270 C.

'Stat; human rights director" means the person employed by and reporting to the
cbmi lissioner who is responsible for carrying out the functions prescribed for the position in
12V/

"Tim i out" means the involuntary removal of an individual by a staff person from a source of

beha
I

"fred
I

inter
I  .

prov]

Deriv( i

eff.S€

2017

d

12V.

Part:
I

AlTb

ices record" means all written and electronic information that a provider keeps about an

C35-11.5-260 0-

reinf )rcement to a different, open location for a specified period of time or until the problem

nor has subsided to discontinue or reduce the frequency of problematic behavior.

tment" means the individually planned, sound, and therapeutic interventions that are
ded to improve or maintain functioning of an individual receiving services delivered by
ders licensed, funded, or operated by the department. In order to be considered sound

and therapeutic, the treatment shall conform to current acceptable professional practice.

Statut ory Authority

§§ 37,2-205 and 57.2-400 of the Code of Virginia.

Histoi ical Notes

 from Volume 18. Issue 03 , eff. November 21, 2001; amended, Virginia Register Volume 23. Issue 2.5 ,
ptember 19, 2007; Volume 29. Issue 04, eff. November 21, 2012; Volume 53. Issue 10 , eff. February 9,

\C35-115-40. Assurance of Rights.

I. Assurance of Rights

ese regulations protect the rights established in § 57.2-400 of the Code of Virginia.

B| Individuals are entitled to know what their rights are under these regulations; therefore,
providers shall take the following actions:

11. ] Msplay, in areas most likely to be noticed by the individual, a document listing the rights
of ndividuals under these regulations and how individuals can contact a human rights

I ad rocate. The document shall be presented in the manner, format, and languages most
fre ijuently understood by the individual receiving services.

12. ] »Iotify each individual and his authorized representative about these rights and how to
I fiU a complaint. The notice shall be in writing and in any other form most easily
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when a licensed professional makes the determination that the use of the name will result

in demonstrable harm or have significant negative impact on the program itself or the
inc ividual's treatment, progress, and recovery. The director or his designee shall discuss

thf issue with the individual and inform the human rights advocate of the reasons for any
res triction prior to implementation and the reasons for the restriction shall be documented

in ;he individual's services record. The need for the restriction shall be reviewed by the

tealm every month and documented in the services record.

2. Je protected from harm including abuse, neglect, and exploitation.

C. In

1

fave help in learning about, applying for, and fully using any public service or benefit to

which he may be entitled. These services and benefits include educational or vocational

services, housing assistance, services or benefits under Titles 11, XVI, XVlll, and XIX of the
Social Security Act, United States Veterans Benefits, and services from legal and advocacy

agencies.

fave opportunities to communicate in private with lawyers, judges, legislators, clergy,

lic( >nsed health care practitioners, authorized representatives, advocates, the Office of the
St£ te Inspector General (§ 2.2-508 of the Code of Virginia), and employees of the
pn itection and advocacy agency.

5. ] ie provided with general information about program services, policies, and rules in
writing and in the manner, format and language easily understood by the individual.

6. ] Je afforded the opportunity to have an individual of his choice notified of his general
condition, location, and transfer to another facility.

services provided in residential and inpatient settings, each individual has the right to:

lave sufficient and suitable clothing for his exclusive use.

2. ] leceive nutritionally adequate, varied, and appetizing meals that are prepared and
seived under sanitary conditions, are served at appropriate times and temperatures, and
are consistent with any individualized diet program.

3. Live in a humane, safe, sanitary environment that gives each individual, at a minimum:

a. Reasonable privacy and private storage space;

b. An adequate number of private, operating toilets, sinks, showers, and tubs that are
designed to accommodate individuals' physical needs;

c. Direct outside air provided by a window that opens or by an air conditioner;

d. Windows or skylights in all major areas used by individuals;

e. Clean air, free of bad odors; and

f. Room temperatures that are comfortable year round and compatible with health
requirements.

4. j'ractice a religion and participate in religious services subject to their availability,

11
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D. n-

c. Residential substance abuse services providers that are not inpatient hospital settings
or crisis stabilization programs may develop policies and procedures that limit the use
of the telephone during the initial phase of treatment when sound therapeutic practice

requires restriction, subject to the following conditions:

(1) Prior to implementation and when it proposes any changes or revisions, the provider
shall submit policies and procedures, program handbooks, or program rules to the

LHRC and the human rights advocate for review and approval.

(2) When an individual applies for admission, the provider shall notify him of these

restrictions.

iave or refuse visitors.

a. An individual's access to visitors may be limited or supervised only when, in the

judgment of a licensed professional, the visits result in demonstrable harm to the

individual or significantly affect the individual's treatment or when the visitors are

suspected of bringing contraband or threatening harm to the individual in any other

way.

b. The director or his designee shall discuss the issue with the individual and inform the

human rights advocate of the reasons for any restriction prior to implementation and

the restriction shall be documented in the individual's services record. The need for the

restriction shall be reviewed by the team every month and documented in the

individual's services record.

c. Residential substance abuse service providers that are not inpatient hospital settings

or crisis stabilization programs may develop policies and procedures that limit visitors

during the initial phase of treatment when sound therapeutic practice requires the
restriction, subject to the following conditions:

(1) Prior to implementation and when proposing any changes or revisions, the provider
shall submit policies and procedures, program handbooks, or program rules to the

LHRC and the human rights advocate for review and approval.

(2) The provider shall notify individuals who apply for admission of these restrictions.

9. l^Jothing in these provisions shall prohibit a provider from stopping, reporting, or
ervening to prevent any criminal act.

e provider's duties.

1. ] Providers shall recognize, respect, support, and protect the dignity rights of each
inc ividual at all times. In the case of a minor, providers shall take into consideration the

ex] tressed preferences of the minor and the parent or guardian.

2.1'roviders shall develop, carry out, and regularly monitor policies and procedures that
assure the protection of each individual's rights.

3.1'roviders shall assure the following relative to abuse, neglect, and exploitation:

13

Case 3:19-cv-00071-DJN   Document 47-1   Filed 11/12/20   Page 14 of 38 PageID# 315



enpergencies. These policies and procedures shall:

a. Identify what caregivers may do to respond to an emergency;

b. Identify qualified clinical staff who are accountable for assessing emergency
conditions and determining the appropriate intervention;

c. Require that the director immediately notify the individual's authorized

representative and the advocate if an emergency results in harm or injury to any
individual; and

d. Require documentation in the individual's services record of all facts and

circumstances surrounding the emergency.

4. Providers shall assign a specific person or group of persons to carry out each of the
following activities:

a. Medical, mental health, and behavioral screenings and assessments, as applicable,
upon admission and during the provision of services;

b. Preparation, implementation, and modifications to an ISP based on ongoing review
of the medical, mental, and behavioral needs of the individual;

c. Preparation and implementation of an individual's discharge plan; and

d. Review of every use of seclusion or restraint by a qualified professional who is
involved in providing services to the individual.

Providers shall not deliver any service to an individual without an ISP that is tailored
sp icifically to the needs and expressed preferences of the individual and, in the case of a

nor, the minor and the minor's parent or guardian or other person authorized to consent
reatment pursuant to § 54.1-2969 A of the Code of Virginia. Services provided in

ponse to emergencies or crises shall be deemed part of the ISP and thereafter

cumented in the ISP.

mn

to

re:;

do

6.

au

Statu

Providers shall write the ISP and discharge plan in clear, understandable language.

(AHien preparing or changing an ISP or discharge plan, providers shall ensure that all
sei vices received by the individual are integrated. With the individual's or the individual's

thorized representative's authorization, providers may involve family members in
sei vices and discharge planning. When the individual or his authorized representative
re< [uests such involvement, the provider shall take all reasonable steps to do so. In the case
of services to minors, the parent or guardian or other person authorized to consent to
tre atment pursuant to § 54.1-2969 A of the Code of Virginia shall be involved in service
anp discharge planning.

8- Providers shall ensure that the entries in an individual's services record are at all times

thentic, accurate, complete, timely, and pertinent.

ory Authority

15
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3.

inf

any time without fear of reprisal against or prejudice to him; and

(7) A description of the ways in which the individual or his authorized representative
can raise concerns and ask questions about the research, treatment, or service to which
consent is given.

b. Evidence of informed consent shall be documented in an individual's services record

and Indicated by the signature of the individual or his authorized representative on a
form or the ISP.

c. Informed consent for electroconvulsive treatment requires the following additional
components:

(1) Informed consent shall be in writing, documented on a form that shall become part

of the individual's services record. This form shall:

(a) Specify the maximum number of treatments to be administered during the series;

(b) Indicate that the individual has been given the opportunity to view an instructional

video presentation about the treatment procedures and their potential side effects; and

(c) Be witnessed in writing by a person not involved in the individual's treatment who

attests that the individual has been counseled and informed about the treatment

procedures and potential side effects of the procedures.

(2) Separate consent, documented on a new consent form, shall be obtained for any

treatments exceeding the maximum number of treatments indicated on the initial

consent form.

(3) Providers shall inform the individual or his authorized representative that the

individual may obtain a second opinion before receiving electroconvulsive treatment

and the individual is free to refuse or withdraw his consent and to discontinue

participation at any time without fear of reprisal against or prejudice to him. The

provider shall document such notification in the individual's services record.

(4) Before initiating electroconvulsive treatment for any individual under age 18 years,

two qualified child psychiatrists must concur with the treatment. The psychiatrists
must be trained or experienced in treating children or adolescents and not directly

involved in treating the individual. Both must examine the individual, consult with the

prescribing psychiatrist, and document their concurrence with the treatment in the

individual's services record.

lave an authorized representative make decisions for him in cases where the individual

ha: I been determined to lack the capacity to consent or authorize the disclosure of
ormation.

a. If an individual who has an authorized representative who is not his legal guardian
objects to the disclosure of specific information or a specific proposed treatment or
service, the director or his designee shall immediately notify the human rights advocate
and authorized representative. A petition for LHRC review of the objection may be filed

17
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treatment without consent during an emergency.

b. Providers shall continue emergency treatment without consent beyond 24 hours only
following a review of the individual's condition and if a new order is issued by a
professional who is authorized by law and the provider to order treatment.

c. Providers shall notify the human rights advocate if emergency treatment without

consent continues beyond 24 hours.

d. Providers shall develop and integrate treatment strategies into the ISP to address and

prevent future emergencies to the extent possible following provision of emergency
treatment without consent.

■Providers shall obtain and document in the individual's services record the consent of
th(s individual or his authorized representative to continue any treatment initiated in an
en ergency that lasts longer than 24 hours after the emergency began.

'roviders may provide treatment in accordance with a court order or in accordance with
ot] ler provisions of law that authorize such treatment or services including § 54.1-2970 of
tb! Code of Virginia and the Health Care Decisions Act (§ 54.1-2981 et seq. of the Code of
Vii ginia). The provisions of these regulations are not intended to be exclusive of other
provisions of law but are cumulative.

8. Providers shall respond to an individual's request for discharge set forth in statute and
sh ill make sure that the individual is not subject to punishment, reprisal, or reduction in
sei vices because he makes a request. However, if an individual leaves a service against
mt dical advice, any subsequent billing of the individual by his private third party payer
sh ill not constitute punishment or reprisal on the part of the provider.

a. Voluntary admissions.

(1) Individuals admitted under § 57.2-805 of the Code of Virginia to state hospitals
operated by the department who notify the director of their intent to leave shall be
discharged when appropriate, but no later than eight hours after notification, unless
another provision of law authorizes the director to retain the individual for a longer
period.

(2) Minors admitted under § 16.1-558 or 16.1-559 of the Code of Virginia shall be
released to the parent's or legal guardian's custody within 48 hours of the consenting
parent 's or legal guardian's notification of withdrawal of consent, unless a petition for
continued hospitalization pursuant to § 16.1-540.1 or 16.1-541 of the Code of Virginia
is hied.

b. Involuntary admissions.

(1) When a minor involuntarily admitted under § 16.1-545 of the Code of Virginia no
longer meets the commitment criteria, the director shall take appropriate steps to
arrange the minor's discharge.

(2) When an individual involuntarily admitted under § 57.2-817 of the Code of Virginia

19
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authorization or that of the authorized representative prior to disclosing any identifying
information about him. The authorization must contain the following elements:

a. The name of the organization and the name or other specific identification of the
person or persons or class of persons to whom disclosure is made;

b. A description of the nature of the information to be disclosed, the purpose of the
disclosure, and an indication whether the authorization extends to the information

placed in the individual's record after the authorization was given but before it expires;

c. An indication of the effective date of the authorization and the date the authorization

will expire, or the event or condition upon which it will expire; and

d. The signature of the individual and the date. If the authorization is signed by an
authorized representative, a description of the authorized representative's authority to
act.

■Providers shall tell each individual and his authorized representative about the
individual's confidentiality rights. This shall include how information can be disclosed and
how others might get information about the individual without his authorization. If a
dis closure is not required by law, the provider shall give strong consideration to any
ob actions from the individual or his authorized representative in making the decision to
disclose information.

4. providers shall prevent unauthorized disclosures of information from services records
i shall maintain and disclose information in a secure manner.

n the case of a minor, the authorization of the custodial parent or other person
horized to consent to the minor's treatment under § 54.1-2969 is required, except as

an

5

au

provided below:

a. Section 54.1-2969 E of the Code of Virginia permits a minor to authorize the
disclosure of information related to medical or health services for a sexually
transmitted or contagious disease, family planning or pregnancy, and outpatient care,
treatment or rehabilitation for substance use disorders, mental illness, or emotional
disturbance.

b. The concurrent authorization of the minor and custodial parent is required to
disclose inpatient substance abuse records.

c. The minor and the custodial parent shall authorize the disclosure of identifying
information related to the minor's inpatient psychiatric hospitalization when the minor
is 14 years of age or older and has consented to the admission.

6. /Vhen providers disclose identifying information, they shall attach a statement that
informs the person receiving the information that it must not be disclosed to anyone else
un less the individual authorizes the disclosure or unless state law or regulation allows or
re« [uires further disclosure without authorization.

7. Providers may encourage individuals to name family members, friends, and others who
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following activities:

(1) Licensing, human rights, or certification or accreditation reviews;

(2) Hearings, reviews, appeals, or investigations under these regulations;

(3) Evaluation of provider performance and individual outcomes (see §§ 57.2-508 and
57.2-608 of the Code of Virginia);

(4) Statistical reporting;

(5) Preauthorization, utilization reviews, financial and related administrative services

reviews, and audits; or

(6) Similar oversight and review activities.

g. Preadmission screening, services, and discharge planning: Providers may disclose to
the department, the CSB, or to other providers information necessary to screen

individuals for admission or to prepare and carry out a comprehensive individualized
services or discharge plan (see § 57.2-505 of the Code of Virginia).

h. Protection and advocacy agency: Providers may disclose information to the
protection and advocacy agency in accordance with that agency's legal authority under
federal and state law.

i. Historical research: Providers may disclose information to persons engaging in bona
fide historical research if all of the following conditions are met:

(1) The request for historical research shall include, at a minimum, a summary of the
scope and purpose of the research, a description of the product to result from the

research and its expected date of completion, a rationale explaining the need to access
otherwise private information, and the specific identification of the type and location of
the records sought;

(2) The commissioner, CSB executive director, or private program director has

authorized the research;

(5) The individual or individuals who are the subject of the disclosure are deceased;

(4) There are no known living persons permitted by law to authorize the disclosure; and

(5) The disclosure would in no way reveal the identity of any person who is not the
subject of the historical research.

j. Protection of public safety: If an individual receiving services makes a specific threat
to cause serious bodily injury or death to an identified or readily identifiable person and
the provider reasonably believes that the individual has the intent and the ability to
carry out the threat immediately or imminently, the provider may disclose those facts
necessary to alleviate the potential threat.

k. Inspector General: Providers may disclose to the Office of the State Inspector General

(§ 2.2-508 of the Code of Virginia) any individual services records and other information

23

Case 3:19-cv-00071-DJN   Document 47-1   Filed 11/12/20   Page 19 of 38 PageID# 320



11

for

from criminal conduct; or

(4) If the health care entity believes in good faith that the information disclosed
constitutes evidence of a crime that occurred on its premises.

o. Other statutes or regulations: Providers may disclose information to the extent
required or permitted by any other state or law or regulation. See also § 52.1-127.1:05
of the Code of Virginia for a list of circumstances in which records may be disclosed
without authorization.

9. Jpon request, the provider shall tell the individual or his authorized representative the
soi irces of information contained in his services records and provide a written listing of
di£ closures of information made without authorization, except for disclosures:

a. To employees of the department, CSB, the provider, or other providers;

b. To carry out treatment, payment, or health care operations;

c. That are incidental or unintentional disclosures that occur as a by-product of
engag^ing in health care communications and practices that are already permitted or
required;

d. To an individual or his authorized representative;

e. Pursuant to an authorization;

f. For national security or intelligence purposes;

g. To correctional institutions or law-enforcement officials; or

h. That were made more than six years prior to the request.

The provider shall include the following information in the listing of disclosures of10

inf Drmation provided to the individual or his authorized representative under subdivision 9
of this subsection:

a. The name of the person or organization that received the information and the
address if known;

3. A brief description of the information disclosed; and

c. A brief statement of the purpose of the disclosure or, in lieu of such a statement, a
copy of the written request for disclosure.

If the provider makes multiple disclosures of information to the same person or entity
a single purpose, the provider shall include the following:

a. The information required in subdivision 10 of this subsection for the first disclosure
made during the requested period;

b. The frequency, periodicity, or number of disclosures made during the period for
which the individual is requesting information; and
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or

in )atient psychiatric hospitalization when a minor is 14 years of age or older and has
CO

2

rehabilitation for substance use disorders, mental illness or emotional disturbance, or

isented to the admission.

A. parent may access his minor child's services record unless prohibited by 42 CFR Part 2,
pa rental rights have been terminated, a court order provides otherwise, or the minor's
tre ating physician or clinical psychologist has determined, in the exercise of professional
ju( Igment, that disclosure to the parent would be reasonably likely to cause substantial
harm to the minor or another person.

C. The provider's duties.

1. Providers shall tell each individual and his authorized representative how he can access
anjd request amendment of his own services record.

2. Providers shall permit each individual to see his services record when he requests it and
to request amendments if necessary.

a. Access to all or a part of an individual's services record may be denied or limited only
if a physician or a clinical psychologist involved in providing services to the individual
talks to the individual, examines the services record as a result of the individual's
request for access, and signs and puts in the services record permanently a written
statement that he thinks access to the services record by the individual at this time
would be reasonably likely to endanger the life or physical safety of the individual or
another person or that the services record makes reference to a person other than a
health care provider and the access requested would be reasonably likely to cause
substantial harm to the referenced person. The physician or clinical psychologist shall
also tell the individual as much about his services record as he can without risking harm
to the individual.

b. If access is denied in whole or in part, the provider shall give the individual or his
authorized representative a written statement that explains the basis for the denial, the
individual's review rights, as set forth in the following subdivisions, how he may
exercise them, and how the individual may file a complaint with the provider or the U.S.
Department of Health and Human Services, if applicable. If restrictions are placed on
access, the individual shall be notified of the restrictions and conditions for their
removal. These restrictions and conditions also shall be specified in the services record.

(1) If the individual requests a review of denial of access, the provider shall designate a
physician or clinical psychologist who was not directly involved in the denial to review
the decision to deny access. The physician or clinical psychologist shall determine
within a reasonable period of time whether or not to deny the access requested in
accordance with the standard in subdivision 2 a of this subsection. The provider shall
promptly provide the individual notice of the physician's or psychologist's
determination and provide or deny access in accordance with that determination.

(2) At the individual s option, the individual may designate at his own expense a
reviewing physician or clinical psychologist who was not directly involved in the denial
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Statu tory Authority

§§ 57l2-205 and 37.2-400 of the Code of Virginia.

Histo

Deriv ed from Volume 18. Issue 03, eff. November 21, 2001; amended, Virginia Register Volume 23. Issue 25 ,
eff. S :ptember 19, 2007; Errata, 24:6 VA.R. 889 November 26,2007; amended, Virginia Register Volume 33.

10, eff. February 9, 2017.Issue

12V

A.Fi

1
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se

rical Notes

2.

hii;

AC35-115-100- Restrictions on Freedoms of Everyday Life.

om admission until discharge from a service, each individual is entitled to:

injoy all the freedoms of everyday life that are consistent with his need for services, his
Jtection, and the protection of others, and that do not interfere with his services or the
vices of others. These freedoms include:

a. Freedom to move within the service setting, its grounds, and the community;

b. Freedom to communicate, associate, and meet privately with anyone the individual
chooses;

c. Freedom to have and spend personal money;

d. Freedom to see, hear, or receive television, radio, books, and newspapers, whether
privately owned or in a library or public area of the service setting;

e. Freedom to keep and use personal clothing and other personal items;

f. Freedom to use recreational facilities and enjoy the outdoors; and

g. Freedom to make purchases in canteens, vending machines, or stores selling a basic
selection of food and clothing.

deceive services in that setting and under those conditions that are least restrictive of
freedom.

B. Tl e provider's duties.

1. Providers shall encourage each individual's participation in normal activities and
CO iditions of everyday living and support each individual's freedoms.

2. Providers shall not limit or restrict any individual's freedom more than is needed to
ac lieve a therapeutic benefit, maintain a safe and orderly environment, or intervene in an
en ergency.

3. Providers shall not impose any restriction on an individual unless the restriction is
ju: tified and carried out according to this chapter or otherwise required by law. If a
provider imposes a restriction pursuant to this chapter, except as provided in 12VAC35-
115-50 . the following conditions shall be met:

a. A qualified professional involved in providing services has, in advance, assessed and
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Deriv

eff. Si fptember 19, 2007: Volume 55. Issue 10 , eff. February 9, 2017.

12V

A. A behavioral treatment plan is used to assist an individual to improve participation in
normal activities and conditions of everyday living, reduce challenging behaviors, alleviate
symptoms of psychopathology, and maintain a safe and orderly environment.

B. Pi oviders may use individualized restrictions such as restraint or time out in a behavioral

treatment plan to address challenging behaviors that present an immediate danger to the
indi^

systt

Prov

idual or others, but only after a licensed professional has conducted a detailed and
matic assessment of the behavior and the situations in which the behavior occurs,

iders shall document in the individual's services record that the lack of success or

3

iip

CO

D. Iri

revie

prioi

organized self-government program conducted according to a written policy approved
in advance by the LHRC.

:ory Authority

2-205 and 57.2-400 of the Code of Virginia.

ical Notes

5d from Volume 18. Issue 05 , eff. November 21, 2001; amended, Virginia Register Volume 25. Issue 25 ,

AC35-115-105. Behavioral Treatment Plans.

problable success of less restrictive procedures attempted or considered, and the risks
asso dated with not treating the behavior, are greater than any risks associated with the use
of the proposed restrictions.

C. Providers shall develop any behavioral treatment plan according to their policies and

proc idures, which shall ensure that:

1. Behavioral treatment plans are initiated, developed, carried out, and monitored by
pr ifessionals who are qualified by expertise, training, education, or credentials to do so;

2. Behavioral treatment plans include nonrestrictive procedures and environmental

modifications that address the targeted behavior; and

Behavioral treatment plans are submitted to an independent review committee, prior to
plementation, for review and approval of the technical adequacy of the plan and data
lection procedures.

addition to any other requirements of 42 CFR 483.440(f)(3), providers that are
intei mediate care facilities for individuals with intellectual disabilities shall submit any
beha vioral treatment plan that involves the use of restraint or time out, and its independent

w committee approval, to the SCC under 42 CFR 483.440(f)(3) for the SCC's approval
to implementation.

E. Pr Dviders other than intermediate care facilities for individuals with intellectual

disabilities shall submit any behavioral treatment plan that involves the use of restraint or
time out, and its independent review committee approval, to the LHRC, which shall
dete mine whether the plan is In accordance with this chapter prior to implementation.
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do' vn) position.

7.1'rovlders shall not use seclusion or restraint for any behavioral, medical, or protective
pu pose unless other less restrictive techniques have been considered and documentation
is placed in the ISP that these less restrictive techniques did not or would not succeed in
rec ucing or eliminating behaviors that are self-injurious or dangerous to other people or
thj t no less restrictive measure was possible in the event of a sudden emergency.

8. Providers that use seclusion, restraint, or time out shall develop written policies and
pn cedures that comply with applicable federal and state laws and regulations,
ac< reditation and certification standards, third party payer requirements, and sound
therapeutic practice. These policies and procedures shall include at least the following

uirements:rec

a. Individuals shall be given the opportunity for motion and exercise, to eat at normal

meal times and take fluids, to use the restroom, and to bathe as needed.

b. Trained, qualified staff shall monitor the individual's medical and mental condition

continuously while the restriction is being used.

c. Each use of seclusion, restraint, or time out shall end immediately when criteria for
removal are met.

d. Incidents of seclusion and restraint, including the rationale for and the type and
duration of the restraint, shall be reported to the department as provided in 12VAC55-
115-250 C.

9.1'roviders shall comply with all applicable state and federal laws and regulations,
ceitification and accreditation standards, and third party requirements as they relate to
seqlusion and restraint.

a. Whenever an inconsistency exists between this chapter and federal laws or
regulations, accreditation or certification standards, or the requirements of third party
payers, the provider shall comply with the higher standard.

b. Providers shall notify the department whenever a regulatory, accreditation, or
certification agency or third party payer identifies problems in the provider s
compliance with any applicable seclusion and restraint standard.

10. Providers shall ensure that only staff who have been trained in the proper and safe use
of seclusion, restraint, and time out techniques may initiate, monitor, and discontinue
their use.

11. Providers shall ensure that a qualified professional who is involved in providing
ser vices to the individual reviews every use of physical restraint as soon as possible after it
is (arried out and documents the results of his review in the individual's services record.

Providers shall ensure that review and approval by a qualified professional for the use
:ontinuation of restraint for medical or protective purposes is documented in the

12J

or

individual's services record. Documentation includes:
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Histoi ic

\C35-115-120. Work.

iividuals have a right to engage or not engage in work or work-related activities
stent with their service needs while receiving services. Personal maintenance and
nal housekeeping by individuals receiving services in residential settings are not subject
s provision.

e provider's duties.

1. ] Providers shall not require, entice, persuade, or permit any individual or his family
me mber to perform labor for the provider as a condition of receiving services. If an
inc ividual voluntarily chooses to perform labor for the provider, the labor must be
consistent with his individualized services plan. All policies and procedures, including pay,
mi St be consistent with the Fair Labor Standards Act (29 USC § 201 et seq.).

2. ] hoviders shall consider individuals who are receiving services for employment
op 3ortunities on an equal basis with all other job applicants and employees according to
th9 Americans with Disabilities Act (42 USC § 12101 et seq.).

3. j 'roviders shall give individuals and employers information, training, and copies of
policies affecting the employment of individuals receiving services upon request.

f vocational training, extended employment services, or supported employment services
offered, providers shall establish procedures for documenting the decision on
ployment and training and the methodology for establishing wages. Providers shall give
3py of the procedures and information about possible consequences for violating the

pr( cedures to all individuals and their authorized representatives.

5. ]'roviders who employ individuals receiving services shall not deduct the cost of services
from an individual's wages unless ordered to do so by a court.

6.1 'roviders shall not sell to or purchase goods or services from an individual receiving
sen/ices except through established governing body policy that is consistent with U.S.
De 5artment of Labor standards.

Statut ory Authority

^-205 and 37.2-400 of the Code of Virginia.

at Notes

Derivj d from Volume 18. issue 05 , eff. November 21, 2001; amended, Virginia Register Volume 23. Issue 25 ,
eff. September 19, 2007.

12VAC35-115-130. Research.

A. Ea :h individual has a right to choose to participate or not participate in human research.

B. The provider's duties.
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cajiacity to consent or to authorize disclosure.

3. ] Providers shall determine the need for an evaluation of an individual's capacity to

consent or authorize disclosure of information and the need for a substitute decision maker

wh enever the individual's condition warrants, the individual requests such a review, at

least every six months, and at discharge, except for individuals receiving acute inpatient
services.

a. If the individual's record indicates that the individual is not expected to obtain or

regain capacity, the provider shall document annually that it has reviewed the
individual's capacity to make decisions and whether there has been any change in that
capacity.

b. Providers of acute inpatient services shall determine the need for an evaluation of an

individual's capacity to consent or authorize disclosure of information whenever the
individual's condition warrants or at least at every treatment team meeting. Results of
such reviews shall be documented in the treatment team notes and communicated to

the individual and his authorized representative.

4. Capacity evaluations shall be conducted in accordance with accepted standards of

pn ifessional practice and shall indicate the specific type of decision for which the

in( ividual's capacity is being evaluated (e.g., medical) and shall indicate what specific type
of Jecision the individual has or does not have the capacity to make. Capacity evaluations

shi ill address the type of supports that might be used to increase the individual's decision-

making capabilities.

f the individual or his family objects to the results of the licensed professional's

determination, the provider shall immediately inform the human rights advocate.

a. If the individual or family member wishes to obtain an independent evaluation of the

individual's capacity, he may do so at his own expense and within reasonable

timeframes consistent with his circumstances. If the individual or family member

cannot pay for an independent evaluation, the individual may request that the LHRC

consider the need for an independent evaluation pursuant to 12VAC55-115-200 B. The

provider shall take no action for which consent or authorization is required, except in

an emergency, pending the results of the independent evaluation. The provider shall

take no steps to designate an authorized representative until the independent

evaluation is complete.

b. If the independent evaluation is consistent with the provider's evaluation, the

provider's evaluation is binding, and the provider shall implement it accordingly.

c. If the independent evaluation is not consistent with the provider's evaluation, the
matter shall be referred to the LHRC for review and decision under 12VAC35-115-200 .

ory Authority

2-205 and 57.2-400 of the Code of Virginia.
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pejriod of six months within two years prior to the designation either:

a. Shared a residence with the individual; or

b. Had regular contact or communication with the individual and provided significant
emotional, personal, financial, spiritual, psychological, or other support and assistance
to the individual.

3. :n addition to the conditions set forth in subdivision 2 of this subsection, the individual

must have no objection to the proposed next friend being designated as the authorized

re])resentative.

4. The person designated as next friend also shall:

a. Personally appear before the LHRC, unless the LHRC has waived the personal

appearance; and

b. Agree to accept these responsibilities and act in the individual's best interest and in

accordance with the individual's preferences, if known.

5. rhe LHRC shall have the discretion to waive a personal appearance by the proposed next
fri md and to allow that person to appear before it by telephone, video, or other electronic
m( lans of communication as the LHRC may deem appropriate under the circumstances.
Waiving the personal appearance of the proposed next friend should be done in very
limited circumstances.

6. [f, after designation of a next friend, an appropriate family member becomes available to
sei ve as authorized representative, the director shall replace the next friend with the
family member.

C. No director, employee, or agent of a provider may serve as an authorized representative for
any individual receiving services delivered by that provider unless the authorized
repr< sentative is a relative or the legal guardian When a provider, or the director, an
emp] oyee, or agent of the provider is also the individual's guardian, the provider shall assure
that the individual's preferences are included in the services plan and that the individual can
make I complaints about any aspect of the services he receives.

D. Tlie provider shall document the recognition or designation of an authorized
repn sentative in the individual's services record, including evidence of consultation with the
indi\ idual about his preference, copies of applicable legal documents such as the durable
pow« r of attorney, advance directive, or guardianship order, names and contact information
for fi imily members, and, when there is more than one potential family member available for
desij nation as authorized representative, the rationale for the designation of the particular
family member as the authorized representative.

E. If 1 provider documents that the individual lacks capacity to consent and no person is
available or willing to act as an authorized representative, the provider shall:

\ttempt to identify a suitable person who would be willing to serve as guardian and ask
th; court to appoint that person to provide consent or authorization; or
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wt en the next friend is not acting in accordance with the individual's best interest.

3. rhe director may otherwise seek to replace an authorized representative recognized
pursuant to this section who is an attorney-in-fact currently authorized to consent under
th; terms of a durable power of attorney, a health care agent appointed by an individual
under an advance directive, a legal guardian of the individual, or, if the individual is a
inor, a parent with legal custody of the individual, only by a court order under applicable
tutory authority.

m

St

Statui

§§37

Historical Notes

Deriv ;d from Volume 25. Issue 25 , eff. September 19, 2007; amended, Virginia Register Volume 51. Lssue 01 ,
eff. O

12VAlC35-115-150. General Provisions.

Part V. Complaint Resolution, Hearing, and Appeal Procedures

A. C( lurt orders or orders or decisions entered after an administrative hearing are not subject
to re dew under the human rights complaint resolution process.

ory Authority

2-205 and 37.2-400 of the Code of Virginia.

ctober 8, 2014.

B. Tl e parties to any complaint are the individual and the director. Each party can also have
anyone else represent him during resolution of the complaint. The director shall make every
effor t to resolve the complaint at the earliest possible stage.

C. Reviews and hearings will generally be closed to other people unless the individual making
the complaint requests that other people attend or if an open meeting is required by the
Virginia Freedom of Information Act (§ 2.2-5700 et seq. of the Code of Virginia). The LHRC
and {IHRC may conduct a closed hearing to protect the confidentiality of persons who are not
a par ty to the complaint, but only if a closed meeting is otherwise allowed under the Virginia
Free< lom of Information Act (see § 2.2-5711 of the Code of Virginia).

no event shall a pending hearing, review, or appeal prevent a director from taking
ctive action based on the advice of the provider's legal counsel that such action is
red by law or if the director thinks such action is correct and justified.

D. In

corre

requ

E. Th e LHRC or SHRC, on the motion of any party or on its own motion, may, for good cause,
extend any time periods before or after the expiration of that time period. No director may
extend any time periods for any actions he is required to take under these procedures without
prior approval of the LHRC or SHRC.

F. Except in the case of emergency proceedings, if a time period in which action must be
taken under this part is not extended by the LHRC or SHRC, the failure of a party to act
withi n that time period shall waive that party's further rights under these procedures.

G. In making recommendations regarding complaint resolution, the LHRC and the SHRC shall
idem ify any rights or regulations that the provider violated and any policies, practices, or
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Make a complaint under any other applicable law, including to the protection and
vocacy agency.

B. Tlie individual shall:

1. Be contacted by the director or the director s designee regarding the complaint within 24
hours;

2. Have access to a human rights advocate for assistance with the complaint;

3. Be protected from retaliation and harm;

4. Have the complaint reviewed, investigated, and resolved as soon as possible;

5. Receive a report with the director's decision and action plan within 10 working days; and

6. Be notified in writing of his right to and the process for appealing the director s decision
and action plan to the LHRC.

C. U])on receipt of a complaint, providers shall:

1. *^otify the department of the complaint as soon as possible, but no later than the next
business day;

insure that the director or the director's designee contacts the individual regarding the
CO nplaint within 24 hours;

initiate an impartial investigation into, or resolution of, the complaint as soon as
possible, but no later than the next business day;

4. Take all steps necessary to ensure that individuals involved in the complaint are
pr )tected from retaliation and harm;

5. Assist the individual making a complaint in understanding the human rights complaint
pr )cess, the provider's complaint resolution policies and procedures, and the
CO ifidentiality of involved information;

insure that all communications to the individual are in the manner, format, and
latliguage most easily understood by the individual;

7.

8.

au

1

th

\dhere to the reporting requirements in 12VAC35-115-250: and

leport the director's decision and action plan within 10 working days to the individual,
thorized representative, if applicable, and human rights advocate.

D. A1 providers shall have complaint resolution policies and procedures that address all of
the requirements of subsections C and E of this section.

E. Pr Dvider complaint resolution policies and procedures shall be in writing and approved by
the c apartment prior to implementation. The policies and procedures shall:

insure that anyone who believes that a provider has violated an individual's rights under
s chapter can report it to the director or the human rights advocate for resolution;
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G. If

6. The program director shall decide, based on the investigator's report and any other
av ulable information, whether the abuse, neglect, or exploitation occurred. Unless
otherwise provided by law, the standard for deciding whether abuse, neglect, or
ex )loitation has occurred is preponderance of the evidence.

7. The program director shall submit the final decision and action plan, if applicable, to the
in( ividual, authorized representative, if applicable, and human rights advocate within 10

rking days of its completion.

irrep arable harm will result if the complaint is not resolved immediately, the human rights
advo :ate shall inform the director, the provider's governing body, and the LHRC. The LHRC
shall conduct a hearing according to the special procedures for emergency hearings in
12V/£35-115-190.

H. T1 le director shall cooperate fully with any abuse or neglect complaint investigation
cond jcted by a local department of social services.

I. If s t any time the director has reason to suspect that the abusive, neglectful, or exploitive
act i;

immi

any i

Statut< t]

a crime and that it occurred on the program premises, the director or designee shall
I ;diately contact the appropriate law-enforcement authorities and cooperate fully with
ivestigation that may result.

ry Authority

§§37

12 V.

he human rights advocate concludes that there is substantial risk that serious or

2-205 and 57.2-400 of the Code of Virginia.

Histor cal Notes

Derived from Volume 55. Issue 10 , eff. February 9, 2017.

fVC35-115-180. Local Human Rights Committee Hearing and Review
Pro( edures

A. At ly individual or his authorized representative who disagrees with a director's final
decision or action plan resulting from any complaint resolution process under this chapter
may

B.Th

equest an LHRC hearing by following the process described in this section.

e individual or his authorized representative shall file the petition for a hearing with the
chairperson of the LHRC within 10 working days from receipt of the director's action plan or
final

1.

decision on the complaint.

The petition for hearing shall be in writing. It shall contain all facts and arguments
su: rounding the complaint and reference any section of this chapter that the individual
be ieves the provider violated

2. rhe human rights advocate or any person the individual chooses may help the individual
in

ad

ad

lling the petition. If the individual chooses a person other than the human rights
racate to help him, he and his chosen representative may request the human rights
wcate's assistance in filing the petition.
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I. If a

the a

ob ection is resolved. The provider may, however, implement any portion of the plan to
wh ich the individual making the complaint agrees.

f no one objects to the action plan, the director shall begin to implement the plan on the
six th working day after he submitted it, or as otherwise provided in the plan.

n objection to the action plan is made and the director does not resolve the objection to

ction plan to the individual's satisfaction within two working days following its receipt
by the director, the individual may appeal to the SHRC under 12VAC35-115-210

Statui

§§I7

Histoi ical Notes

Derivi :d from Volume 18. Issue 05 , eff. November 21, 2001; amended, Virginia Register Volume 25. Issue 2^ ,
eff. S< ptember 19, 2007; Volume 55. Issue 10 , eff. February 9, 2017.

\C35-115-190. Special Procedures for Emergency Hearings by the Lhrc.

he human rights advocate informs the LHRC of a substantial risk that serious and

irable harm will result if a complaint is not resolved immediately, the LHRC shall hold

B. At

copy

ory Authority

2-205 and 37.2-400 of the Code of Virginia.

1.' The director or his designee and the human rights advocate shall attend the hearing. The
inc ividual and his authorized representative may attend the hearing.

2.' rhe hearing shall be conducted according to the procedures in 12VAC55-115-180, but it
shall be conducted on an expedited basis.

the end of the hearing, the LHRC shall make preliminary hndings and, if a violation is
found, shall make preliminary recommendations to the director, the provider, and the
provider's governing body.

C. Th e director shall formulate and carry out an action plan within 24 hours of receiving the
LHRC's preliminary recommendations. A copy of the plan shall be sent to the human rights
advo

D.If

findi igs or recommendations or to the director's action plan, the LHRC shall conduct a full
hearing within five working days of the objection, following the procedures outlined in
12VAC55-115-180. This objection shall be made in writing to the LHRC chairperson, with a

:ate, the individual, his authorized representative, and the governing body,

he individual or the human rights advocate objects within 24 hours to the LHRC

sent to the director.

E. Eil her party may appeal the LHRC's decision to the SHRC under 12VAC55-115-21Q

Statui

§§37

ory Authority

2-205 and 57.2-400 of the Code of Virginia.

Histo ical Notes
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services or authorize disclosure of information, the director may begin or continue
treatment or research or disclose information, but only with the appropriate consent or

authorization of the authorized representative. The LHRC shall advise the individual of
his right to appeal this determination to the SHRC under 12VAC55-115-210 .

b. If the LHRC does not agree that the individual lacks the capacity to consent to
treatment or services or authorize disclosure of information, the director shall not

begin any treatment or research, or disclose information without the individual's
consent or authorization, or shall take immediate steps to discontinue any actions
begun without the consent or authorization of the individual. The director may appeal
to the SHRC under 12VAC55-115-210 but may not take any further action until the
SHRC issues its opinion.

3. f a director makes a decision that affects an individual and the individual believes that

th«! decision requires his personal consent or authorization or that of his authorized
representative, he may object and ask the LHRC to decide whether consent or

horization is required.

ardless of the individual's capacity to consent to treatment or services or to authorize
closure of information, if the LHRC determines that a decision made by a director
uires consent or authorization that was not obtained, the director shall immediately
p such action unless and until such consent or authorization is obtained. The director

y appeal to the SHRC under 12VAC55-115-210 but may not take any further action until
SHRC issues its opinion.

B. Be fore making such a decision, the LHRC shall review the action proposed by the director,
any < etermination of lack of capacity, the opinion of the independent evaluator if applicable,
and the individual's or his authorized representative's reasons for objecting to that
deteimination. To facilitate its review, the LHRC may ask that a physician or licensed clinical
psycl lologist not employed by the provider evaluate the individual at the provider s expense
and j ̂ve an opinion about his capacity to consent to treatment or to authorize disclosure of

information.

The ] ..HRC shall notify all parties and the human rights advocate of the decision within 10
working days of the initial request.

Statui ory Authority

§§ 37,2-205 and 37.2-400 of the Code of Virginia.

Histoi ical Notes

1.

Derivi id from Volume 18. Issue 03 , eff. November 21, 2001; amended, Virginia Register Volume 23. Issue 25 ,
eff. S< ptember 19, 2007; Volume 55. Issue 10 , eff. February 9, 2017.

12VA.C35-115-210. State Human Rights Committee Appeals Procedures.

A. Ai ly party may appeal to the SHRC if he disagrees with any of the following:

An LHRC's final findings of fact, conclusions, and recommendations following a hearing;

49

Case 3:19-cv-00071-DJN   Document 47-1   Filed 11/12/20   Page 32 of 38 PageID# 333



7,

E.Th

recei

1

2.

Vny written objections to the action plan or its implementation.

e SHRC shall hear the appeal at its next scheduled meeting after the chairperson
res the appeal.

The SHRC shall give the parties at least 10 working days' notice of the appeal hearing.

The SHRC shall notify the Office of the State Inspector General (§ 2.2-508 of the Code of
Vii ginia) of the appeal.

3. The following rules govern appeal hearings:

a. The SHRC shall not hear any new evidence.

b. The SHRC is bound by the LHRC's findings of fact unless it makes a determination
that those findings of fact are clearly wrong or that the hearing procedures of the LHRC
were inadequate.

c. The SHRC shall limit its review to whether the facts, as found by the LHRC, establish
a violation of this chapter and a determination of whether the LHRC's

recommendations or the action plan adequately address the alleged violation.

d. All parties and their representatives shall have the opportunity to appear before the
SHRC to present their positions and answer questions the SHRC may have.

f the SHRC decides that the LHRC's findings of fact are clearly wrong or that the hearing
procedures employed by the LHRC were inadequate, the SHRC may:

a. Send the case back to the LHRC for another hearing to be completed within a time
period specified by the SHRC; or

b. Conduct its own fact-finding hearing. If the SHRC chooses to conduct its own fact-
finding hearing, it may appoint a subcommittee of at least three of its members as fact
finders. The fact-finding hearing shall be conducted within 30 working days of the
SHRC's initial hearing.

In either case, the parties shall have 15 working days" notice of the date of the hearing and
th(: opportunity to be heard and to present witnesses and other evidence.

F. Wi thin 20 working days after the SHRC appeal hearing, the SHRC shall submit a decision
containing its findings of fact, if applicable, and its conclusions and recommendations to the
commissioner and to the provider's governing body, with copies to the parties, the LHRC, and
the h uman rights advocate.

G. Within 10 working days after receiving the SHRCs decision, in the case of appeals
invol ving a state facility, the commissioner shall submit an outline of actions to be taken in
resp(mse to the SHRC's recommendations. In the case of appeals involving CSBs and private
prov ders, the director shall outline in writing the action or actions that will be taken in

carri

the £

resp( inse to the recommendations of the SHRC. They shall also explain any reasons for not
ing out any of the recommended actions. Copies of their responses shall be forwarded to
HRC, the LHRC, the director, the human rights advocate, and the individual.
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of th2 variance.

1 SAHien the LHRC receives the application, it shall invite, and provide ample time to

receive, oral or written statements about the application from the human rights advocate,
individuals affected by the variance, and other interested persons.

2. rhe LHRC shall review the application and prepare a written report of facts, which shall

include its recommendation for approval, disapproval, or modification. The LHRC shall
sei id its report, recommendations, and a copy of the original application to the State

Human Rights Director, the SHRC, and the director making application for the variance.

D. Wlhen the SHRC receives the application and the LHRC's report, the SHRC shall do the
folio

1

LF

ne

2.

E. Di

appli

F. Pr

regu

vmg:

nvite oral or written statements about the application from the applicant director,

RC, advocate, and other interested persons by publishing the request for variance in the
rt issue of the Virginia Register of Regulations;

Motify the Office of the State Inspector General (§ 2.2-508 of the Code of Virginia) of the

request for variance; and

3. \fter considering all available information, prepare a written decision deferring,

di< approving, modifying, or approving the application. All variances shall be approved for a

specific time period and must be reviewed at least annually.

a. A copy of this decision including conditions, time frames, circumstances for removal,
and the reasons for the decision shall be given to the applicant director, the

commissioner or governing body, the state human rights director, the human rights

advocate, any person commenting on the request at any stage, and the LHRC.

b. The decision and reasons shall also be published in the next issue of the Virginia

Register of Regulations.

rectors shall implement any approved variance in strict compliance with the written

cation as amended, modified, or approved by the SHRC.

jviders shall develop policies and procedures for monitoring the implementation of any
approved variances. These policies and procedures shall specify that at no time can a variance
appr wed for one individual be extended to general applicability. These policies and
proci sdures shall assure the ongoing collection of any data relevant to the variance and the

presentation of any later report concerning the variance as requested by the commissioner,

the spate human rights director, the human rights advocate, the LHRC or the SHRC.

G. The decision of the SHRC granting or denying a variance shall be final.

H. F( llowing the granting of a variance, the provider shall notify all individuals affected by
the variance about the details of the variance.

I. If £in individual is in immediate danger due to a provider's implementation of these
ations, the provider may request a temporary variance pending approval pursuant to the
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U1 reports of death and serious injuries shall include:

a. Date and place of the death or serious injury;

b. Nature of the injuries and treatment required; and

c. Circumstances of the death or serious injury.

C. Prjaviders shall collect, maintain and report the following information concerning
seclusion and restraint:

1. The director of a facility operated by the department shall report each instance of

se( fusion or restraint or both in accordance with all applicable operating instructions

iss lied by the commissioner or his designee.

2. The director of a service licensed or funded by the department shall submit an annual

report of each instance of seclusion or restraint or both by the 15th of January each year, or
mc re frequently if requested by the department.

3. lach instance of seclusion or restraint or both shall be compiled on a monthly basis and

thf report shall include:

a. Type or types, to include:

(1) Physical restraint (manual hold);

(2) Mechanical restraint;

(3) Pharmacological restraint; or

(4) Seclusion.

b. Rationale for the use of seclusion or restraint, to include:

(1) Behavioral purpose;

(2) Medical purpose; or

(3) Protective purpose.

c. Duration of the seclusion or restraint, as follows:

(1) The duration of seclusion and restraint used for behavioral purposes is defined as

the actual time the individual is in seclusion or restraint from the time of initiation of

seclusion or restraint until the individual is released.

(2) The duration of restraint for medical and protective purposes is defined as the

length of the episode as indicated in the order.

4. .Vny instance of seclusion or restraint that does not comply with this chapter or approved
vai iances, or that results in injury to an individual, shall be reported to the authorized
representative, as applicable, and to the department via the department's web-based
reporting application within 24 hours.
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The (:ommissioner shall notify the provider in writing of the specific violation or violations
foun 1 and of his intention to convene an informal conference pursuant to § 2.2-4019 of the

of Virginia at which the presiding officer will be asked to recommend Issuance of a
al order.

Code

speci

B.Tl-

appe

Statuh iry Authority

§§ 37J2-205 and 37.2-400 of the Code of Virginia.

e sanctions contained in the special order shall remain in effect for the duration of any

il of the special order.

Histoi icat Notes

Derivi td from Volume 18. Issue 03 , eff. November 21, 2001; amended, Virginia Register Volume 25. Issue 25 ,

eff. St ptember 19, 2007.

12V.

Part

Histoi ical Notes

Derivi td from Volume 18. Issue 03 , eff. November 21, 2001; Errata, 18:6 VA.R. December 3, 2001; amended.

Virgir

iO , elf. February 9, 2017.

12V.

A. Pr

\C35-115-250. (Repealed.)

X. Responsibilities and Duties

ia Register Volume 23. Issue 25 . eff. September 19, 2007; repealed, Virginia Register Volume 55. Issue

(\C35-115-260. Provider and Department Responsibilities,

□viders, through their directors, shall:

1. Designate a person or persons responsible for helping individuals exercise their rights
an i resolve complaints regarding services;

2.' Take all steps necessary to perform duties required by, and ensure compliance with, this
chapter in all services provided;

3.1'ost information in program locations about the existence and purpose of the human
rig Its program;

4. (Communicate information about the availability of a human rights advocate to
inc ividuals and authorized representatives, in accordance with 12VAC55-115-40 B 1 and B
2;

5. insure access, as needed, to the LHRC for all individuals receiving services;

6. : 'rovide the human rights advocate unrestricted access to an individual and his services
rec ords whenever the advocate deems access is necessary to carry out rights protection,
complaint resolution, and advocacy on behalf of the individual;

7. Require competency-based training of employees on this chapter upon employment and
at east annually thereafter. Documentation of such competency shall be maintained in the
en ployee s personnel file;
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m idiating, negotiating, advising, or consulting with providers and their respective
governing bodies, directors, and employees;

Provide orientation, training, and technical assistance to the LHRCs for which he is4.

responsible; and

5. Investigate and examine all conditions or practices that may interfere with the free
exercise of individuals' rights.

D. The department shall:

1. Employ the state human rights director to lead statewide implementation of the human
rijhts program;

2. Determine, in consultation with the SHRC, the appropriate number and geographical
boundaries of LHRCs;

3. Develop information, assistance, training tools, and other resources for individuals and
CO nstituents on this chapter;

4. Provide for regular monitoring and enforcement of this chapter, including conducting

unannounced compliance reviews at any time;

Cooperate with and provide support to the SHRC and LHRCs, including:

a. Training SHRC and LHRC members on their responsibilities, roles, and functions
under this chapter;

b. Providing access to topic area consultants as needed to support their fulfilling of
their duties under this chapter; and

c. Providing necessary support for SHRC and LHRC investigations, meetings, and
hearings; and

Maintain current and regularly updated data and perform regular trend analyses to
identify the need for corrective action in the areas of abuse, neglect, and exploitation;
se :lusion and restraint; complaints; deaths and serious injuries; and variance applications.

Statut

§§37

)ry Authority

2-203 and 37.2-400 of the Code of Virginia.

Histot leal Notes

Derived from Volume 33. Is.sue 10 , eff. February 9, 2017.

12V A.C35-115-270. State Human Rights Committee and Local Human Rights
Committees Responsibilities.

A. Ldcal human rights committees shall:

Review any restriction on the rights of any individual imposed pursuant to 12VAC55-
115-50 or 12VAC55-115-100 that lasts longer than seven days or is imposed three or more
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comf romising an individual's quality of care, habilitation, or quality of life. The decision of
the subcommittee shall be reviewed by the full LHRC at its next meeting.

C.Th

1. perform the following responsibilities with respect to the operation of LHRCs:

a. Appoint LHRC members with the advice of the respective LHRC, human rights
advocate, and the state human rights director;

b. Review and approve the bylaws of LHRCs; and

c. Provide oversight to and assist LHRCs in the performance of their duties under this
chapter, including the development of guidance documents;

2. Review LHRC decisions when required by this chapter and, if appropriate, hold hearings
i make recommendations to the commissioner, the board, and providers' governing

lies regarding alleged violations of individuals' rights according to the procedures
an

bo

specified in this chapter;

e State Human Rights Committee shall:

3. ] vfotify the commissioner and the state human rights director whenever it determines
th.it its recommendations in a particular case are of general interest and applicability to
providers, human rights advocates, or LHRCs and ensure that:

a. Its recommendations are communicated to providers, human rights advocates, and
LHRCs as appropriate; and

b. The communication of its recommendations does not identify the name of

individuals or employees in a particular case;

' jrant or deny variances according to the procedures specified in Part VI n2VAC55-115-
22j)) of this chapter and review approved variances at least once every year;

5. 1 Submit to the board and publish an annual report of its activities and the status of
hu man rights in services licensed, funded, or operated by the department and make

reqommendations for improvement;

6. Evaluate the implementation of this chapter and make necessary and appropriate
re( ommendations to the board, the commissioner, and the state human rights director

concerning its interpretation and enforcement;

leview and make recommendations to the department and board, as appropriate,

coi icerning:

a. The scope and content of training programs designed by the department to promote

responsible performance of the duties assigned under this chapter;

b. Existing or proposed policies, procedures, or practices that could jeopardize the

rights of individuals receiving services from any provider;

c. Proposed revisions to this chapter; and
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