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STATEMENT IN SUPPORT OF ORAL ARGUMENT 

 Appellants request the Court to schedule an oral argument for this appeal. 

They submit that oral argument would assist the Court in its consideration of the 

case. They recognize that the Court’s review will be both factually and legally 

intensive, and, in the undersigned’s experience, oral argument typically can aid in 

any necessary clarification and understanding. 

STATEMENT OF JURISDICTION 

 Appellants provide the following in compliance with FRAP 28(a)(4): 

1. The basis for district court’s subject matter jurisdiction is a class 

action with an amount in controversy that exceeds $5,000,000.00 and minimal 

diversity among the parties, which gives the district court original subject matter 

jurisdiction under 28 U.S.C. § 1332(d)(2)(A). Appellants are citizens of either the 

State of Florida, the Commonwealth of Kentucky, Commonwealth of 

Pennsylvania, State of California, State of New York, State of West Virginia, State 

of Maryland, State of Nevada or State of Texas. (Class Action Complaint, R. 1-1, 

PageID #: 7-9). Appellee Robert A. Baffert is citizen of the State of California. 

(Notice of Removal, R. 1, PageID #: 3). Appellee Bob Baffert Racing, Inc. is 

citizen of the State of California with its principal place of business in the State of 

California. Id. Appellee Churchill Downs, Inc. is a citizen of the Commonwealth 

of Kentucky with its principal place of business in the Commonwealth of 
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Kentucky. (Notice of Removal, R. 1, PageID #: 3). Appellants’ harms and losses 

stem from unsettled wagers, the amounts of which have yet to be calculated. Thus, 

the amount in controversy remains unknown at this time. If further remains 

unknown whether greater than two-thirds of the members of the proposed Plaintiff 

Class are citizens of the State in which the action was originally filed as 

contemplated in 28 U.S.C. § 1332(d)(4)(A)(i)(I). Of course, the removing party 

bears the burden of demonstrating that a complaint is subject to removal. Syngenta 

Crop Protection Inc. v. Henson, 537 U.S. 28, 33 (2002); Gafford v. General 

Electric Co., 997 F.2d 150, 155 (6th Cir. 1993). In determining whether removal is 

proper, the Court should resolve all doubts against removal and in favor of remand. 

Shamrock Oil & Gas Corp. v. Sheets, 313 U.S. 100, 108-09 (1941); Long v. Bando 

Mfg. of Am., Inc., 201 F.3d 754, 757 (6th Cir. 2000). 

2. 28 U.S.C. §§ 1291 and 1295(a) provide the basis for the United States 

Court of Appeal’s for the Sixth Circuit’s (“6th Circuit”) jurisdiction due to a final 

decision of a district court. The United States District Court, Western District of 

Kentucky issued a Memorandum and Order granting Appellees’ motions to 

dismiss. (Memorandum and Order, R. 39, PageID #: 495-512). 

3. The United States District Court, Western District of Kentucky issued 

a Memorandum and Order granting Appellees’ motions to dismiss on July 20, 

2023 (Memorandum and Order, R. 39, PageID #: 495-512). Appellants filed 
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Plaintiffs’ Notice of Appeal to the United States Court of Appeal’s for the 6th 

Circuit on August 18, 2023. (Notice of Appeal, R. 40, PageID #: 513-514). 

4. The July 20, 2023 Memorandum and Order represents a final order 

that disposed of all of the Appellants’ claims, making the matter ripe for appellate 

review. 

STATEMENT OF ISSUES 

 Appellants provide the following in compliance with FRAP 28(a)(5):  

1. Whether the district court erred in granting Appellees’ motions to 

dismiss (Memorandum and Order, R. 39, PageID #: 495-512); and 

2. Whether the district court erred in denying the Appellants’ Motion for 

Leave to Amend Complaint (Memorandum and Order, R. 29, PageID #: 382-397). 
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STATEMENT OF THE CASE 

I. General Facts 

A. Appellees Robert A. Baffert and Bob Baffert Racing, Inc. 

Prior to the 147th running of the Kentucky Derby (“Derby 147”) on May 1, 

2021, Appellee Robert A. Baffert (“Baffert”) accumulated at least 32 documented 

medication violations in his career as a horse trainer. (Complaint, R. 1-1, PageID #: 

10-15). Less than two months prior to the race, the Kentucky Horse Racing 

Commission (“KHRC”) disqualified Appellee Baffert and Appellee Bob Baffert 

Racing, Inc. (“BBRI” or, collectively “Baffert Appellees”) trainee Gamine from 

the 2020 running of the Kentucky Oaks at Churchill Downs Racetrack due to a 

positive test for betamethasone. (Complaint, R. 1-1, PageID #: 19). 

Betamethasone is a corticosteroid used to treat inflammation in horses. 

(Complaint, R. 1-1, PageID #: 20). The KHRC Uniform Drug, Medication, and 

Substance Classification Schedule lists betamethasone as a Class C drug. Id.; 810 

KAR 8:020 Sec. 1; KHRC 8-020-1. Kentucky law and regulations permit the use 

of betamethasone for therapeutic purposes. (Complaint, R. 1-1, PageID #: 20). 

“However, Class C drugs, like betamethasone, have the potential to enhance the 

performance of Thoroughbred horses in races as well act as a masking agent of 

inflammation, lameness and pain, thus jeopardizing the safety of the horse and any 

rider.” Id. “Kentucky law and regulations forbid any amount of betamethasone in 
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Thoroughbred horses on race day because of its effects as a performance enhancer 

and masking agent and for the safety of the horse and any rider.” (Id. at PageID #: 

21). 

The Baffert Appellees administered betamethasone to their trainee and 

Derby 147 entrant, Medina Spirit, leading up to Derby 147. (Complaint, R. 1-1, 

PageID #: 20). Medina Spirit crossed the finish line first in Derby 147, but post-

race testing demonstrated a positive for betamethasone. (Id. at PageID #: 20-22). 

Ultimately, a Stewards Rulings disqualified Medina Spirit from Derby 147 and 

vacated his placing. (Id. at PageID #: 23; CDI Motion to Dismiss, 6-1, PageID #: 

98).1 Furthermore, the Stewards Ruling declared the official order of finish for 

Derby 147 as follows: Mandaloun (7), Hot Rod Charlie (9), Essential Quality (14), 

O Besos (6) and Midnight Bourbon (10), in that order. (Complaint, R. 1-1, PageID 

#: 23). Appellants placed winning wagers based on the official order of finish for 

Derby 147. (Complaint, R. 1-1, PageID #: 23, 30, 33-34.) However, Kentucky laws 

and regulations prevent the settlement of their wagers from pari-mutuel pools and 

no settlement of the wagers has otherwise occurred. (Id. at PageID #: 30, 32-35). 

 

 
1 The district court incorrectly states that CDI “disqualified Medina Spirit as the 
winner of the Kentucky Derby and ruled the new order of finish as Mandaloun, 
Hot Rod Charlie, Essential Quality, O Besos, and Midnight Bourbon.” 
(Memorandum and Order, R. 39, PageID #: 498). The KHRC makes 
disqualification rulings, not racetracks (i.e. CDI).  

Case: 23-5750     Document: 36     Filed: 10/18/2023     Page: 10



 11 

B. Appellee Churchill Downs, Inc. 

Appellee Churchill Downs, Inc. (“CDI”) knew of the Baffert Appellees’ 

medication violation history prior to the entry of Medina Spirt into Derby 147. 

(Complaint, R. 1-1, PageID #: 18-19). Specifically, at a bare minimum, it “knew 

that less than two months prior to the 147th running of the Kentucky Derby, the 

Kentucky Horse Racing Commission disqualified Baffert Defendants’ trainee 

Gamine from the 2020 running of the Kentucky Oaks at Churchill Downs 

Racetrack due to a positive test for betamethasone.” (Id. at PageID #: 18-19). 

No Kentucky law or regulation “prevents Defendant CDI from 

implementing pre-race testing of Thoroughbred horses nominated to compete in 

races it conducts.” (Complaint, R. 1-1, PageID #: 24.) Conducting pre-race testing 

“and getting the results all within just a matter of days before a race is possible.” 

Id. Yet, Defendant CDI failed to have any pre-race testing system in place to detect 

horses ineligible, or potentially ineligible, to enter its races due to medication 

violations. (Id. at PageID #: 24-25). 

Furthermore, CDI retains absolute discretion and the right of refusal to 

participants, both human and equine, in the races it conducts. (Complaint, R. 1-1, 

PageID #: 15-17). Armed with the knowledge of the Baffert Appellees long history 

of medication violations, including one of the very same kind in the Kentucky 

Oaks just months before Derby 147, and the ability to conduct testing to detect 
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unqualified or ineligible entrants, CDI did nothing but blindly choose to accept the 

entry of Medina Spirit into Derby 147. (Id. at PageID #: 18-20). “Because of the 

presence of betamethasone in Medina Spirit’s system, he lacked eligibility and 

qualification to race in the 147th running of the Kentucky Derby and should never 

been entered or accepted as an entry.” (Id. at PageID #: 27). CDI’s failures resulted 

in an official order of finish leaving Appellants holding winning wagers that 

cannot be settled by and through the pari-mutuel wagering pools.2 CDI has issued 

no refunds for the wager amounts by Appellants and claims that no cause of action 

exists against them by Appellants. 

II. Procedure 

 Appellants filed their Class Action Complaint (“Complaint”) in Jefferson 

Circuit Court on February 21, 2022. (Complaint, R. 1-1, Page ID# 7-45). CDI filed 
 

2 The district court incorrectly states that Appellants “contend that [CDI] 
‘incorrectly calculated the [pari-mutuel] payouts and incorrectly settled losing 
[pari-mutuel] wagers’” and “argue that that all parimutuel wagers should have been 
settled based on the new order of finish.” (Memorandum and Order, R. 39, PageID 
#: 498). As stated in their motion to dismiss response, “[c]ontrary to. . .assertions 
and arguments, Plaintiffs and Plaintiff Class do not seek relief under the statues 
and regulations that govern horse racing in Kentucky.” (Response to CDI Motion 
to Dismiss, R. 35, PageID #: 441-442). “Plaintiffs and Plaintiff Class specifically 
make it clear they do not allege that Defendant CDI must withhold pari-mutuel 
payouts or seek to force Defendant CDI to reverse or claw back pari-mutuel 
payouts and make a redistribution based on the official order of finish.” (Id. citing 
R. 1-1, PageID #: 35). “Instead, Plaintiffs and Plaintiff Class allege Defendant 
CDI’s actions or inactions directly led to an official outcome that now leaves 
Plaintiff and Plaintiff Class holding winning wagers that cannot be settled by and 
through the pari-mutuel wagering pools.” Id. Thus, they proceed, in part, under 
Kentucky common law, which applies to Defendant CDI.” Id. 
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its Notice of Removal on March 16, 2022. (Notice of Removal, R. 1, Page ID #: 1-

6). 

 The following represents the relevant procedural history and rulings that led 

to this appeal: 

• March 23, 2022 – CDI moved to dismiss the Complaint. (Churchill Downs 

Incorporated’s Motion to Dismiss, R. 6, Page ID#: 69-98); 

• March 25, 2022 – Baffert Appellees moved to dismiss the Complaint. 

(Motion to Dismiss “Class Action Complaint” by Defendants Robert A. 

Baffert and Bob Baffert Racing, Inc., R. 7, Page ID#: 100-118); 

• May 2, 2022 – Appellants filed their Motion for Leave to Amend 

Complaint, or an Extension of Time in the Alternative. (Motion for Leave, 

R. 15, Page ID#: 149-239); 

• March 23, 2023 – The district court denied the Appellants’ Motion for 

Leave to Amend Complaint. (Memorandum and Order, R. 29, PageID #: 

382-397);  

• July 20, 2023 – The district court granted Appellees’ motions to dismiss. 

(Memorandum and Order, R. 39, PageID #: 495-512); and 

• August 18, 2023  - Appellees filed Plaintiffs’ Notice of Appeal to the United 

States Court of Appeals for the 6th Circuit. (Notice of Appeal, R. 40, PageID 

#: 513-514). 
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SUMMARY OF THE ARGUMENT 

 Appellants’ Complaint states plausible claims upon which relief may be 

granted. For that same reason, their motion to amend should have been granted. 
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ARGUMENT 

I. Standard of Review  

A. Motions to Dismiss 

This Court “review[s] de novo a district court’s order granting a motion to 

dismiss under Federal Rule of Civil Procedure 12(b)(6).” Norris v. Stanley, 73 

F.4th 431, 435 (6th Cir. 2023). “In doing so, [this Court] must construe the 

complaint in the light most favorable to the plaintiff, accept all well-pleaded 

factual allegations as true, and examine whether the complaint contains sufficient 

factual matter, accepted as true, to state a claim to relief that is plausible on its 

face.” Id. (internal quotation marks and citations omitted). “The purpose of a Rule 

12(b)(6) motion is to test the sufficiency of a complaint, not to resolve disputed 

facts or to decide the merits of the case.” Johnson v. Cullen, 925 F.Supp. 244, 247 

(D. Del. 1996). 

B. Motion for Leave to Amend Complaint 

This Court “review[s] the denial of a motion to amend under the abuse-of-

discretion standard, unless the motion was denied because the amended pleading 

would not withstand a motion to dismiss, in which case the standard of review is 

de novo.” Colvin v. Caruso, 605 F.3d 282, 294 (6th Cir. 2010). The district court 

denied the motion to amend denied Appellants’ motion based on the latter. 
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(Memorandum and Order, R. 29, PageID #: 391, 393, 395). Thus, the standard of 

review for this Court is de novo. 

II. The District Court Erred in Granting Appellees’ Motions to Dismiss 
 

A. Appellants State Plausible Claims for Negligence against the All 
Appellees under Kentucky Law 
 

1. All Appellees Owed Appellants Legal Duties Under Kentucky 
Law 
 
a. Kentucky Common Law Universal Duty of Ordinary Care 

 
“Beginning in 2010, the Kentucky Supreme Court has effected ‘seismic’ 

change in the Commonwealth’s negligence law. . .stating a desire to further 

Kentucky’s slow, yet steady, progress to modernize [its] tort law and eliminate 

unfair obstacles to the presentation of legitimate claims.” Greer v. Kaminkow, 401 

F.Supp.3d 762, 770 (E.D. Ky. July 3, 2019) (citations omitted); Ames v. Lowe’s 

Home Centers, LLC, 2021 WL 4097145, *3 (W.D. Ky. Sept. 8, 2021) (citations 

omitted). 

Under Kentucky common law, “[t]he concept of liability for negligence 

expresses a universal duty owed by all to all.” Shelton v. Ky. Easter Seals Soc., 

Inc., 413 S.W.3d 901, 908 (Ky. 2013) (internal quotation and citation omitted). 

“[E]very person owes a duty to every other person to exercise ordinary care in his 

activities to prevent foreseeable injury.” Ames v. Lowe’s Home Centers, LLC, 2021 

WL 4097145, *3 (W.D. Ky. Sept. 8, 2021) (quoting Shelton, 413 S.W.3d at 908). 
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“This duty is separate and distinct from. . .more specific dut[ies]. . . .” Id. 

(citing Shelton, 413 S.W.3d at 910) (emphasis added). Indeed, federal courts in 

Kentucky describe the universal duty of ordinary care as a “second option” to more 

specific duties. Greer, 401 F.Supp.3d at 775.  

In Greer, the Eastern District of Kentucky illustrated the recognition of the 

duty as an option under Kentucky law as follows: 

How, then, does the Court assess whether Defendants owed Greer a duty 
and, if so, its contours? The Court perceives it must evaluate, under 
Kentucky law, (1) the premises-liability duty, and (2) the universal duty, 
owed by all to all. 
 

Id. at 773. In Ames, this Court confirmed the approach when it recognized that 

“[i]n addition [to the specific duty to an invitee], a landowner is also subject to a 

universal duty of care.” Id. at *3. Furthermore, “[a]lthough the so-called universal 

duty is anything but universal, it undoubtedly applies to instances where the harm 

resulting from a defendant’s act was foreseeable.” Greer, 401 F. Supp.3d at 776 

(citations and quotation marks omitted). 

“[F]ederal courts applying Kentucky law, find that foreseeability is most 

always a fact specific analysis best suited for the jury.” Ames, 2021 WL 4097145 

at *3 (citations omitted). “Specifically, the Shelton Court directed that the 

foreseeability question was more appropriately a question of fact for the jury under 

the breach analysis (not to be mechanically applied under the duty analysis). . .” 

Id. (emphasis original). “The inquiry centers on whether injury of some kind to 
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Thus, the district court leaves it to this Court for an unequivocal holding.3 

This Court should rely on its prior holdings and Kentucky law and find that 

Appellees owed a recognized duty of ordinary care to Appellants. In construing the 

Complaint in the light most favorable to Appellants, accepting their well-pleaded 

factual allegations as true, and examining whether the Complaint contains 

sufficient factual matter, accepted as true, it should find that Appellants state a 

claim to relief plausible on its face. Examples of the factual matter include: 

• CDI’s failure to even attempt to detect whether the Baffert Appellees 

administered a prohibited drug to Medina Spirit despite its direct knowledge 

from previous experience with Baffert Appellees’ entrants in its races; 

• CDI held the right to refuse entries at its discretion, regardless of any 

attempt to detect a prohibited drug, but refused to exercise it at all; and 

• Baffert Appellees entered an ineligible horse in the 147th running of the 

Kentucky Derby, a race they knew Appellants, at least as a class, would 

make wagers on. 

This all created the risk of harm that occurred to Appellants. The harm (a 

new official order of finish resulting in unpaid winning wagers) to Appellants 

qualifies as within the natural range of effect of Appellees’ conduct. 

 
3 Of course, this Court could certify the question to the Supreme Court of 
Kentucky. 
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b. Kentucky’s Legislature Declared Standards of Care for 
Conduct Toward the Wagering Public for Their Protection 

 
In addition to traditional common law principles, under Kentucky law, 

“statutes, ordinances, regulations and building codes may create a duty subject to 

liability as negligence per se.” Lewis v. B & R Corp., 56 S.W.3d 432, 438 (Ky. 

App. 2001) (citations omitted). “A negligence per se claim is merely a negligence 

claim with a statutory standard of care substituted for the common law standard of 

care.” Id. (quotation marks and citations omitted). “With negligence per se, the 

standard of care is legislatively declared by statute and a jury only determines 

whether the specified act prohibited or required by statute was committed.” Stivers 

v. Ellington, 140 S.W.3d 599, 601 (Ky. App. 2004). 

Standards of care for trainers and racetracks exist in multiple relevant 

statutes and regulations governing horse racing. KRS 230.215(1) provides that “[i]t 

is the policy and intent of the Commonwealth to foster and to encourage the 

business of legitimate horse racing with pari-mutuel wagering thereon in the 

Commonwealth on the highest possible plane.” Id. KRS 230.215(2) declares it is: 

[T]he purpose and intent of this chapter in the interest of the public health, 
safety, and welfare, to vest in the racing commission forceful control of 
horse racing in the Commonwealth with plenary power to promulgate 
administrative regulations prescribing conditions under which all legitimate 
horse racing and wagering thereon is conducted in the Commonwealth. . .to 
regulate and maintain horse racing at horse race meetings in the 
Commonwealth of the highest quality and free of any corrupt, incompetent, 
dishonest, or unprincipled horse racing practices, and to regulate and 
maintain horse racing at race meetings in the Commonwealth so as to 
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dissipate any cloud of association with the undesirable and maintain the 
appearance as well as the fact of complete honesty and integrity of horse 
racing in the Commonwealth.  

 
Id. 

 KRS 230.260(8) provides that “[t]he racing commission shall have full 

authority to prescribe necessary and reasonable administrative regulations and 

conditions under which horse racing at a horse race meeting shall be conducted in 

this state. . . .” Id. KRS Chapter 230 further requires mandatory compliance with 

regulations. All licenses granted under KRS Chapter 230 “[s]hall be subject to all 

administrative regulations and conditions as may from time to time be prescribed 

by the racing commission. . . .” KRS 230.290(2). Furthermore, KRS 230.320(1) 

provides that: 

Every license granted under this chapter is subject to denial, revocation, or 
suspension, and every licensee or other person participating in Kentucky 
horse racing may be assessed an administrative fine and required to forfeit or 
return a purse, by the racing commission in any case where it has reason to 
believe that any provision of this chapter, administrative regulation, or 
condition of the racing commission affecting it has not been complied with 
or has been broken or violated. 
 

Id. 

i. Trainers (Baffert Appellees) 
 

 810 KAR 4:100, the Kentucky Administrative Regulation specifically 

governing trainers, lists part of its statutory authority as KRS 230.215(2). Id. It 

provides that “a licensed trainer shall bear primary responsibility for the proper 
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care, health, training condition, safety, and protection against the administration of 

prohibited drugs or medication of horses in his or her charge.” 810 KAR 4:100 

Sec. 3(1). It further provides that a licensed trainer “shall bear primary 

responsibility for horses he or she enters as to. . .the. . .absence of prohibited drugs 

or medications. . . .” 810 KAR 4:100 Sec. 3(2)(d). Kentucky Administrative 

Regulations mandate that “[a] horse shall not be entered or raced that. . .[h]as been 

administered any drug in violation of 810 KAR 8:010. . . .” 810 KAR 4:010 Sec. 

10(5). The prohibition of betamethasone is found in 810 KAR 8:010 Sec. 23(1)-

(2).4 

When reading Kentucky horse racing statutes, specifically KRS 230.215, 

and regulations in conjunction, by virtue of them, the following standards of 

conduct and care for trainers emerge: 

• Trainers must conduct their business with the highest quality of care and free 

of any corrupt, incompetent, dishonest, or unprincipled horse racing 

practices; 

• Trainers must maintain the appearance as well as the fact of complete 

honesty and integrity of horse racing; and 

• Trainers must not enter or race horses that have been administered any 

prohibited drug. 

 
4 Prior version in effect at the time of the occurrence. 
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Kentucky horse racing statutes, and specifically KRS 230.215, indicate the 

following as some of the purposes and reasons for these obligatory standards: 

• Fostering and encouraging legitimate horse racing with pari-mutuel 

wagering on the highest possible plane;  

• Public health, safety, and welfare related to legitimate horse racing and 

wagering5; and 

• Keeping wagering free of corrupt, incompetent, dishonest or unprincipled 

horse racing practices. 

Thus, the Kentucky General Assembly directly connects and ties the 

standards of conduct for trainers to the protection of the wagering public as a main 

reason for those standards of conduct. By doing so, it pronounces that should a 

trainer breach one or more of these standards of conduct, it is entirely foreseeable 

that harm occurs to the wagering public. Therefore, Kentucky’s horse racing 

statutory and regulatory scheme declares a legal duty owed by trainers to the 

wagering public. Under Kentucky law, this qualifies as a legally cognizable duty 

that may form the foundation of the first element of a negligence claim. Although 

included in Appellants’ motion to dismiss response, the district court completely 

ignored, and failed to address, the argument at all in its Memorandum and Order.  
 

5 While the statutes and regulations may not relate to the physical safety of the 
public, they most definitely relate to the financial safety of it. No authority exists 
defining safety of the public solely as physical in nature. Appellants are members 
of the (wagering) public and make claims related to their financial welfare. 
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Appellants clearly and plainly detail the Baffert Appellees’ breaches of their 

duties under this analysis. The Baffert Appellees’ actions created the risk of harm 

that occurred to Appellants. The harm (a new official order of finish resulting in 

unpaid winning wagers) to Appellants qualifies as within the natural range of 

effect of Appellees’ conduct. 

i. Racetracks (CDI) 
 

A racing association, such as CDI, must meet several criteria under the rules 

and regulations of horse racing to the satisfaction of the KHRC in order to obtain a 

license for operating, including that: 

• “The applicant will conduct racing in accordance with KRS Chapter 

230 and KAR Title 810”; 

• “The applicant will conduct racing in accordance with the highest 

standards and the greatest level of integrity”; and 

• “The issuance of a license will ensure the protection of the public 

interest.” 

810 KAR 3:010 Sec. 4(1)(c)-(e).  

Of these Licensing Criteria listed in 810 KAR 3:010 Sec. 4(1), in particular a 

racetrack must broadly “conduct racing in accordance with KRS Chapter 230 and 

KAR Title 810.” 810 KAR 3:010 Sec. 4(1)(c). Kentucky Administrative 

Regulations mandate that “[a] horse shall not be entered or raced that. . .[h]as been 
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administered any drug in violation of 810 KAR 8:010. . . .” 810 KAR 4:010 Sec. 

10(5). The prohibition of betamethasone is found in 810 KAR 8:010 Sec. 23(1)-

(2).6 Thus, 810 KAR 3:010 Sec. 4(1)(c)’s broad language includes and incorporates 

this as a racetrack’s responsibility. 

When reading Kentucky horse racing statutes, specifically KRS 230.215, 

and regulations in conjunction, by virtue of them, the following standards of 

conduct and care for racetracks emerge: 

• Racetracks must conduct their business with the highest quality of care and 

free of any corrupt, incompetent, dishonest, or unprincipled horse racing 

practices; 

• Racetracks must conduct their business in accordance with the highest 

standards and the greatest level of integrity; 

• Racetracks must maintain the appearance as well as the fact of complete 

honesty and integrity of horse racing; 

• Racetracks must ensure the protection of the wagering public; and 

• Racetracks must not allow the entry of horses into its races that have been 

administered any prohibited drug. 

Kentucky horse racing statutes, and specifically KRS 230.215, indicate the 

following as some of the purposes and reasons for these obligatory standards: 

 
6 Prior version in effect at the time of the occurrence. 
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• Fostering and encouraging legitimate horse racing with pari-mutuel 

wagering on the highest possible plane;  

• Public health, safety, and welfare related to legitimate horse racing and 

wagering; 

• Keeping wagering free of corrupt, incompetent, dishonest or unprincipled 

horse racing practices; and 

• Ensuring the protection of the wagering public. 

Thus, the Kentucky General Assembly directly connects and ties the 

standards of conduct for racetracks to the protection of the wagering public as a 

main reason for those standards of conduct. By doing so, it pronounces that should 

a racetrack breach one or more of these standards of conduct, it is entirely 

foreseeable that harm occurs to the wagering public. Therefore, Kentucky’s horse 

racing statutory and regulatory scheme declares a legal duty owed by racetracks to 

the wagering public. Under Kentucky law, this qualifies as a legally cognizable 

duty that may form the foundation of the first element of a negligence claim. 

Again, although included in Appellants’ motion to dismiss response, the district 

court completely ignored, and failed to address, the argument at all in its 

Memorandum and Order. 
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Furthermore, CDI breached its duties to Appellants as detailed elsewhere in 

this brief as well as the Complaint by allowing a horse racing on a prohibited drug 

in Derby 147, which resulted in harm to Appellants. 

c. CDI Owed Appellants a Duty as Its Business Invitees 
 

Under Kentucky law, “an invitee is generally defined as one who enters 

upon the premises at the express or implied invitation of the owner or occupant on 

behalf of mutual interest to them both, or in connection with the business of the 

owner or occupant.” Shelton v. Kentucky Easter Seals Soc., Inc., 413 S.W.3d 901, 

909 (Ky. 2013) (citations omitted). “Generally speaking, a possessor of land owes 

a duty to an invitee to discover unreasonably dangerous conditions on the land and 

either eliminate or warn of them.” Id. (citations omitted). No authority limits this 

duty to physical injuries on the premises. 

Appellants qualify as invitees because they entered CDI’s premises that day 

at its express or implied invitation on behalf of a mutual interest to them both and 

in connection with its business. As such, CDI owed a duty to Appellants to 

discover unreasonably dangerous conditions on the premises and eliminate them.7 

Entry of a horse into one of CDI’s races after administration of any 

prohibited drug presents an unreasonably dangerous condition. It qualifies as such 
 

7 Kentucky racing regulations prohibit the entry of a doped horse. 810 KAR 4:010 
Sec. 10(5). Thus, knowingly allowing the entry of one and providing a warning to 
the wagering public violates horse racing regulations, and, therefore, is not an 
option. 
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because for the wagering public, such as Appellants, the presence of a horse racing 

illegally on performance enhancing drugs can, will and does impact the results of a 

race. That, in turn, alters the outcome of wagering results when the ineligible horse 

becomes disqualified, because that, in turn, creates a new official order of finish 

turning previously losing wagers (due to the finish of the ineligible horse) into 

wining wagers when the new official order of finish excludes the ineligible horse. 

Because this happens only after wager payouts, it causes financial harm and loss. 

By virtue of the new official order of finish after disqualification of the doped 

horse, the holders of those now-winning wagers have no recourse under the laws 

and regulations governing horse racing, so their winning wagers go unsettled. 

Kentucky common law requires CDI to identify the doped horses that attempt to 

enter its races and refuse their entry. 

2. Appellees’ Actions Constitute a Substantial Factor in Harm to 
Appellants 
 
a. Law and District Court Analysis and Holdings 

Under Kentucky law, “[t]o demonstrate that the defendant was negligent a 

plaintiff must show that (1) the defendant owed the plaintiff a duty of care; (2) the 

defendant breached that duty of care; (3) a causal connection between the 

defendant’s conduct and the plaintiffs [sic] damages; and (4) damages.” Gonzalez 

v. Johnson, 581 S.W.3d 529, 532 (Ky. 2019) (citation and footnote omitted). 

Kentucky has “adopted the substantial factor test to determine legal causation.” Id. 

Case: 23-5750     Document: 36     Filed: 10/18/2023     Page: 29



=A'

76'?=='[FL676LWS'7SM'GWW6SW65'WKL665M\9'!SM5Q'6RLD'65D64'nS5P8LP5S6'FWSMHF6'LD'7'85P78'

F7HD5'WG'R7QK'6W'7SW6R5Q'LG'q6R5r'FWSMHF6'LD'7'DHJD67S6L78'G7F6WQ'LS'JQLSPLSP'7JWH6'

6R5'R7QK9'9'9'9o'(M9'76'?==>?=U'[FL676LWS'7SM'GWW6SW65'WKL665M\9'

#S'L6D'35KWQ7SMHK'7SM'+QM5Q'PQ7S6LSP'6R5'KW6LWSD'6W'MLDKLDD4'6R5'MLD6QLF6'

FWHQ6'D6765D'LS'E7Q6c'

'

'

[A29.570M/9+70M+&5M254',9'=a4'.7P5#&'lc'?A<\9'$R5'MLD6QLF6'FWHQ6'LS'MLDFHDDLSP'

6R5'DHJi5F6'WG'F7HD76LWS'K7X5D'6R5'GW88WYLSP'LS7FFHQ765'7DD5Q6LWSDc'

'

[A29.570M/9+70M+&5M254',9'=a4'.7P5#&'lc'?A<\9'$RLD'Q5EQ5D5S6D'7'G7F6H78'

LS7FFHQ7FI9')EE5887S6D'D55X'M7K7P5D'LS'6R5'GWQK'WG'HSD56685M'E7QL>KH6H58'Y7P5QD'

Case: 23-5750     Document: 36     Filed: 10/18/2023     Page: 30



=T'

J7D5M'WS'8O2+"##$%$&'+.5M25'WG'GLSLDR9'[#.9637D08'uu'@<>@=4'TA?>TA_4'TU<>TU=4'T?_4'

T_<4'T_am'K57G25+4.5+%23D24'u'=4',9'T>T4'.7P5#&'lc'<=4'=A4'=?4'=]4'=a4'UA4'UU>U?\9'

'

[A29.570M/9+70M+&5M254',9'=a4'.7P5#&'lc'?A=\9'BRL85'6RLD'D6765K5S6'LD'6QH54'L6'

78DW'LPSWQ5D'6R5'G7F6'6R76')EE5887S6D'MW'SW6'K7X5'6R5LQ'F87LK'GWQ'M7K7P5D'HSM5Q'

7SI'Q5PH876LWS4'LSF8HMLSP'6RLD'WS59'$R5I'K7X5'6R5LQ'F87LK'GWQ'M7K7P5D'HSM5Q'6R5'

C5S6HFXI'FWKKWS'87Y'F7HD5'WG'7F6LWS'GWQ'S5P8LP5SF5'7SM'S5P8LP5SF5'E5Q'D59'

'

'

[A29.570M/9+70M+&5M254',9'=a4'.7P5#&'lc'?A<>?A=\9')EE5887S6Dh'M7K7P5D'7Q5'

57DL8I'F78FH87J85'7SM'7DF5Q67LS7J859'$R5I'WGG5Q'7'M567L85M'5dE87S76LWS'WG'RWY'6W'

F78FH8765'7SM'7DF5Q67LS'6R5'7KWHS6D LS'6R5LQ'*WKE87LS69'[#.9637D084 u ]?4 ,9'T>T4'

.7P5'#&lc'<?><_\9'+G'FWHQD54'WS8I'*&#'EWDD5DD5D'6R5'FWKE8565'LSGWQK76LWS'

S5F5DD7QI'6W'F78FH8765'6R5'7KWHS6'WG'M7K7P5D9'

F;!(=?@SCIC!

$W'6R5'FWS6Q7QI'WG'6R5'MLD6QLF6'FWHQ6hD'7DD5Q6LWSD4')EE5887S6D'S55M'SW6'EQW:5'

6R76'6R5'Q5K7LSLSP'RWQD5D'LS'6R5'&5QJI'TU@'GL58M'YWH8M'R7:5'GLSLDR5M'LS'5d7F68I'6R5'

Case: 23-5750     Document: 36     Filed: 10/18/2023     Page: 31



 32 

same order absent Medina Spirit’s presence. Their success in this case does not 

depend on a mythical running or rerunning of Derby 147. Appellants must 

demonstrate that Appellees’ actions or inactions causing the disqualification of 

Medina Spirit constituted a substantial factor in bringing about the harm – unpaid 

winning wagers or, alternatively, loss of the amounts wagered.  

Indeed, Appellees’ actions or inactions causing the disqualification of 

Medina Spirit directly led to the new official order of finish by operation of 

Kentucky horse racing regulations. This, in turn, left Appellants with winning 

wagers, but no recourse under Kentucky horse racing regulations because CDI paid 

out the money in the wagering pools directly after the race pursuant to the 

regulations, as they should have. 

Appellants require no conjecture or speculation or a rerunning of the race to 

determine the order of finish. Appellants do not have to prove that they would have 

won their wagers without Medina Spirit in the race, but only that they correctly 

made winning wagers based on the new official order of finish. The official order 

of finish demonstrates that they did just that. While Kentucky law and regulations 

provide no recourse for payment of the winning wagers out of the pari-mutuel 

pools, Appellants maintain a claim for a legal injury due to negligence and nothing 

in Kentucky jurisprudence abrogates that. 
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  “Causation presents a mixed question of law and fact.” Patton v. Bickford, 

529 S.W.3d 717, 729 (Ky. 2016) (citations omitted). It “consists of two distinct 

components: ‘but-for’ causation, also referred to as causation in fact, and 

proximate causation.” Id. at 730. “But-for causation requires the existence of a 

direct, distinct, and identifiable nexus between the defendant’s breach of duty 

(negligence) and the plaintiff’s damages such that the event would not have 

occurred ‘but for’ the defendant’s negligent or wrongful conduct in breach of a 

duty.” Id. However, “[b]ut-for causation is a factual question to be answered in an 

individual case by the factfinder deciding if the defendant’s conduct was a 

‘substantial factor’. . . .” Id. 

Thus, under Kentucky law, a but-for determination presents a question of 

fact and belongs to the finder of fact. As such, a determination at this stage 

qualifies as premature at best and made by the incorrect fact-finding entity at 

worst. However, even if this Court undertook such an analysis, the district court’s 

ruling still fails. Appellants claim damages in the form of unpaid winning wagers 

completely and solely due to the new official order of finish. Without that, they 

have no damages claim to make because they would have no winning wagers. That 

event, the new official order of finish, could not and would not ever have occurred 

but for Appellees’ negligent or wrongful conduct in breach of a duty. Therefore, a 
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direct, distinct and identifiable nexus exists between Appellees’ negligence and 

Appellants damages. 

c. CDI Specific Conduct 

CDI failed to even attempt to detect whether the Baffert Appellees 

administered a prohibited drug to Medina Spirit despite its direct knowledge from 

previous experience with Baffert Appellees’ entrants in its races. Moreover, it held 

the right to refuse entries at its discretion, regardless of any attempt to detect a 

prohibited drug, but refused to exercise it at all. 

CDI held direct knowledge that the Baffert Appellees enter horses into its 

races that compete on prohibited substances, not to mention the long list of 

medication violations at other racetracks. Despite that, it failed to attempt to detect 

whether the Baffert Appellees administered a prohibited drug to Medina Spirit 

prior to racing or, regardless of that, use its absolute discretion to refuse Medina 

Spirit’s entry based on its knowledge and experience.  

CDI knew the risks of a disqualification. Specifically, it knew that a 

disqualification would result in a new official order of finish, leaving its customers 

placing wagers based on that order of finish with unpaid winning tickets. It knew 

the very outcome in this case could happen, and it let it happen. Its failure to act 

led to a disqualification, which led to a new order of finish, which led to 

Appellants holding unpaid winning wagers. Therefore, Defendant CDI’s conduct 
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constitutes a substantial factor in bringing about the harm (unpaid winning wagers 

based on the new order of finish). 

B. Appellants State a Plausible Claim for Breach of Contract 

1. Law and District Court Analysis and Holdings 

Under Kentucky law, “[t]he elements of a contract are: offer and acceptance, 

full and complete terms, and consideration.” Collins v. Kentucky Lottery Corp., 

399 S.W.3d 449, 455 (Ky. 2012) (citation omitted). “The purchase of a lottery 

ticket is the acceptance of an offer” and “[t]he terms of the contract are the rules 

and regulations of the lottery.” Id. 

A racing association, such as CDI, must meet several criteria under the rules 

and regulations of horse racing to the satisfaction of the KHRC in order to obtain a 

license for operating, including that: 

• “The applicant will conduct racing in accordance with KRS Chapter 

230 and KAR Title 810”; 

• “The applicant will conduct racing in accordance with the highest 

standards and the greatest level of integrity”; and 

• “The issuance of a license will ensure the protection of the public 

interest.” 

810 KAR 3:010 Sec. 4(1)(c)-(e). 
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Furthermore, enabling legislation for the promulgation of administrative 

regulations governing horse racing includes the following purposes, policies and 

intents: 

• Fostering and encouraging legitimate horse racing with pari-mutuel 

wagering on the highest possible plane; 

• Public health, safety, and welfare related to legitimate horse racing 

and wagering; 

• Regulation and maintenance of horse racing of the highest quality and 

free of any corrupt, incompetent, dishonest, or unprincipled horse 

racing practices; and 

• Maintenance of the appearance as well as the fact of complete honesty 

and integrity of horse racing. 

KRS 230.215 (1)-(2). 

 Similar to the purchase of a lottery ticket in Kentucky, the placement of a 

wager constitutes a contract with the rules and regulations of horse racing 

providing the terms.8 Appellants allege facts that indicate CDI breached the terms 

of the contract by not meeting its responsibilities under the rules and regulations of 

 
8 The Baffert Appellees admit this in their motion. (Motion to Dismiss “Class 
Action Complaint” by Defendants Robert A. Baffert and Bob Baffert Racing, Inc., 
R. 7, PageID #: 113, n.8.) (“A wager is, of course, a contract. See Holberg v. 
Westchester Racing Ass’n, 53 N.Y.S.2d 490, 492 (N.Y. App. 1945) (“A pari-
mutuel ticket is the contract itself”)). 
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referenced supra, completely ignored both and failed to address them at all in its 

Memorandum and Order. Statutes and regulations are not a buffet. A district court 

cannot just pick and choose the ones it likes and leave the others that apply behind. 

Under Kentucky law, “[i]n the event of a conflict between a statute on the one 

hand and an ordinance or regulation or the other hand, the statute is superior and 

must be followed.” Moore v. Louisville/Jefferson Co. Metro., 2022 WL 67441, *4 

(Ky. App. 2022) (citations omitted). Part of the terms of a pari-mutuel contract can 

come from the regulations cited by the district court, but nothing suggests that 

other statutes and regulations cannot form other, separate terms, and just like any 

other contract, Kentucky law does not require a breach of every term in a contract, 

but just one. 

 For the forgoing reasons, this Court should reverse the district court’s 

dismissal. At a minimum, this Court should permit Appellants leave to amend their 

Complaint and cure any deficiencies. 

C. Appellants State a Plausible Claim for Kentucky Consumer 
Protection Act Violation 

 
1. Law and District Court Analysis and Holdings 

The Kentucky Consumer Protection Act, KRS 367.110, et seq., was enacted 

upon the finding “that the public health, welfare and interest require a strong and 

effective consumer protection program to protect the public interest and the well-

being of both the consumer public and the ethical sellers of goods and services. . . 
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.” KRS 367.120. CDI conducts trade and/or commerce as defined in KRS 367.110 

by advertising, offering and distributing wagers on Thoroughbred horse racing. Id. 

KRS 367.170 prohibits unfair, false, misleading or deceptive acts and/or practices 

in the conduct of any trade or commerce, including any unconscionable activities. 

Id. Furthermore, “when the evidence creates an issue of fact that any particular 

action is unfair, false, misleading, or deceptive it is to be decided by a jury.” M.T. 

v. Saum, 7. F.Supp.3d 701, 705 (W.D. Ky. Mar. 12, 2014) (quoting Stevens v. 

Motorists Mut. Ins. Co., 759 S.W.2d 819, 820 (Ky. 1988)). “[T]he question is 

inappropriate for the Court to determine [as a matter of law].” Id.  

CDI’s actions and practices as described in the Complaint and highlighted in 

this brief qualify as unfair, false, misleading, deceptive and/or unconscionable in 

violation of the Kentucky Consumer Protection Act. Specifically, they include, 

inter alia: 

• “Defendant CDI makes the choice, and has the final say, to accept or refuse 

entries to any of its proposed races from those submitting entries or their 

horses to compete in the races, including the 147th running of the Kentucky 

Derby.” (Complaint, ¶ 42, R. 1-1, Page ID#: 18); 

• “CDI knew of Defendants BBRI and Baffert’s history of medication 

violations prior to the submission of the entry of Medina Spirit into the 

147th running of the Kentucky Derby.” (Complaint, ¶ 45, R. 1-1, Page ID#: 
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18-19); 

• “Most significantly, Defendant CDI knew that less than two months prior to 

the 147th running of the Kentucky Derby, the Kentucky Horse Racing 

Commission disqualified Defendants BBRI and Baffert trainee Gamine from 

the 2020 running of the Kentucky Oaks at Churchill Downs Racetrack due 

to a positive test for betamethasone.” (Complaint, ¶ 46, R. 1-1, Page ID#: 

19); 

• “Under its own rules and pursuant to Kentucky law and regulations, 

Defendant CDI could have refused the entry of Medina Spirit into the 147th 

running of the Kentucky Derby.” (Complaint, ¶ 47, R. 1-1, Page ID#: 19); 

and 

• “Despite its knowledge of Defendants BBRI and Baffert’s history of 

medication violations, which, in turn, results in ineligible horses competing 

in races, Defendant CDI made the choice to accept the entry of Medina 

Spirit into the 147th running of the Kentucky Derby.” (Complaint, ¶ 49, R. 

1-1, Page ID#: 19-20). 

As a result, “CDI’s actions and practices as described in this Amended [sic] 

Complaint are unfair, false, misleading, deceptive and/or unconscionable, in 

violation of the Kentucky Consumer Protection Act.” (Complaint, ¶ 174, R. 1-1, 

Page ID#: 41). KRS 367.220(1) allows any person who suffers any ascertainable 

Case: 23-5750     Document: 36     Filed: 10/18/2023     Page: 40



UT'

8WDD'WG'KWS5I'WQ'EQWE5Q6I'7D'7'Q5DH86'WG'HSG7LQ4'G78D54'KLD857MLSP'WQ'M5F5E6L:5'7F6D'

7SMNWQ'EQ7F6LF5D'6W'JQLSP'7S'7F6LWS'6W'Q5FW:5Q'7F6H78'M7K7P5D'7SM'5gHL67J85'Q58L5G9'

(M9'

#S'MLDKLDDLSP'6R5'F87LK4'6R5'MLD6QLF6'FWHQ6'D6765D'6R5'GW88WYLSP'LS'E7Q6'

GW88WY5M'JI')EE5887S6Dh'Q5DEWSD5'7SM'7QPHK5S6c'

'

[A29.570M/9+70M+&5M254',9'=a4'.7P5#&'lc'?A]\9')EE5887S6D'S55M'SW6'EQW:LM5'

F7D5'87Y'J5F7HD54'7D'LSMLF765M'1/657'7SM'EQ5D5S65M'7D'7QPHK5S6'LS'6R5LQ'KW6LWSD'6W'

MLDKLDD'Q5DEWSD5D4'C5S6HFXI')MKLSLD6Q76L:5',5PH876LWSD'K7SM765'6R76'nq7r'RWQD5'

DR788'SW6'J5'5S65Q5M'WQ'Q7F5M'6R769'9'9qRr7D'J55S'7MKLSLD65Q5M'7SI'MQHP'LS':LW876LWS'

WG']TA'C),']cATA9'9'9'9o']TA'C),'UcATA'(5F9'TA[?\9'$RLD'Q5PH876LWS'7EE8L5D'6W'

Q7F56Q7FXD'6RQWHPR'6R5'/LF5SDLSP'*QL65QL7'8LD65M'LS']TA'C),'=cATA'(5F9'U[T\4'YRLFR'

EQW:LM5D'6R76'7'Q7F56Q7FX'KHD6'JQW7M8I'nFWSMHF6'Q7FLSP'LS'7FFWQM7SF5'YL6R'C,('

*R7E65Q'<=A'7SM'C),'$L685']TA9o']TA'C),'=cATA'(5F9'U[T\[F\9'$RHD4']TA'C),'

=cATA'(5F9'U[T\[F\hD'JQW7M'87SPH7P5'LSF8HM5D'7SM'LSFWQEWQ765D'6RLD'7D'7'Q7F56Q7FXhD'

Q5DEWSDLJL8L6I9'

Case: 23-5750     Document: 36     Filed: 10/18/2023     Page: 41



U<'

'

[A29.570M/9+70M+&5M254',9'=a4'.7P5#&'lc'?A]\9'C,('=_@9T@A'FWS65KE8765D'

nqHrSG7LQ4'G78D54'KLD857MLSP4'"('M5F5E6L:5'7F6D'WQ'EQ7F6LF5D'LS'6R5'FWSMHF6'WG'7SI'

6Q7M5'WQ'FWKK5QF54'LSF8HMLSP'7SI'HSFWSDFLWS7J85'7F6L:L6L5Do'MD1Z/0F8D:23G9'(M9'

[5KER7DLD'7MM5M\9')6'7'J7Q5'KLSLKHK4')EE5887S6Dh'7885P76LWSD'LSG5Q'6R5'G7L8HQ5'6W'

MLDF8WD5'K765QL78'G7F6D'WQ'KLDQ5EQ5D5S65M'LSGWQK76LWS'JI'*&#9'%:5S'LG'6RLD'*WHQ6'

GLSMD'6R5I'MW'SW64')EE5887S6Dh 5dE8LFL68I'7885P5'HSG7LQ'.5 M5F5E6L:5'7F6D'WQ'EQ7F6LF5D9'

3WQ5W:5Q4'7D'LSMLF765M'1/6574'YR56R5Q'6R5I'gH78LGI'7D'DHFR'LD'7'gH5D6LWS'GWQ'7'iHQI'

6W'M5FLM59'

-HQ6R5QKWQ54'LG'7S'5dE8LFL6'7885P76LWS'WG'G7L8HQ5'6W'MLDF8WD5'K765QL78'G7F6D'WQ'

KLDQ5EQ5D5S676LWS'Q5EQ5D5S6D'6R5'WS8I'FWKEWS5S6'87FXLSP'LS'6R5'*WKE87LS64'6R5'

MLD6QLF6'FWHQ6'DLKE8I'DRWH8M'R7:5'788WY5M')EE5887S6D'6W'7K5SM'PL:5S'6R5'K7DDL:5'

7KWHS6'WG'G7F6H78'7885P76LWSD'FWSD6L6H6LSP'6RWD5':5QI'6RLSPD9')D'6RLD'*WHQ6'

EQ5:LWHD8I'R58M4'nqYrR5S'7'KW6LWS'6W'MLDKLDD'7'FWKE87LS6'LD'PQ7S65M4'FWHQ6D'

6IELF788I'E5QKL6'6R5'8WDLSP'E7Q6I'857:5'6W'7K5SM9o'@5.<0+:;+A787/1B7C4'UT?'

-5M9)EEd9'_A]4'_TU'[_6R'*LQ9'<ATT\'[gHW6LSP'K%+-D79.0M1?+(0F;+:;+#O70M3254'=_U'

Case: 23-5750     Document: 36     Filed: 10/18/2023     Page: 42



U='

-9=M'_@T4'_a]'[_6R'*LQ9'<AAU\\9'n!SM5Q'-5M5Q78',H85'WG'*L:L8'.QWF5MHQ5'T?[7\[<\4'7'

E7Q6I'K7I'7K5SM'L6D'E857MLSP'WS8I'YL6R'6R5'WEEWDLSP'E7Q6IhD'FWSD5S6'WQ'6R5'FWHQ6hD'

857:54'JH6'6R5'FWHQ6'DRWH8M'GQ558I'PL:5'857:5'YR5S'iHD6LF5'DW'Q5gHLQ5D9o'(M9'[LS65QS78'

JQ7FX56D'7SM'gHW676LWS'K7QXD'WKL665M9\'nqVr5S5Q788I4'LG'L6'LD'76'788'EWDDLJ85'6R76'6R5'

E7Q6I'7P7LSD6'YRWK'6R5'MLDKLDD78'LD'MLQ5F65M'F7S'FWQQ5F6'6R5'M5G5F6'LS'6R5'E857MLSP'

WQ'D6765'7'F87LK'GWQ'Q58L5G4'6R5'FWHQ6'DRWH8M'MLDKLDD'YL6R'857:5'6W'7K5SM9o (M9

'

[A29.570M/9+70M+&5M254',9'=a4'.7P5#&'lc'?A]\9'-LQD64'6R5'MLD6QLF6'FWHQ6'K7X5D'7S'

LKEQWE5Q'G7F6H78'7SM'K5QL6D>J7D5M'QH8LSP9'$R5'MLD6QLF6'FWHQ6hD'EWLS6'KWQ5'

7EEQWEQL7658I'J58WSPD'LS'GQWS6'WG'7'iHQI4'SW6'LS'7'MLDKLDD78'KW6LWS'QH8LSP9'(5FWSM4'

)EE5887S6D'MW'7885P5'76'7'KLSLKHK'6R76'*&#'H6L8LO5M'HSG7LQ'"('M5F5E6L:5'7F6D'WQ'

EQ7F6LF5D'HSM5Q'C,('=_@9T@AhD'MLDiHSF6L:5'87SPH7P59'-LS788I4'7SM'7P7LS4'LG'7S'

5dE8LFL6'7885P76LWS'Q5EQ5D5S6D'6R5'WS8I'FWKEWS5S6'87FXLSP'LS'6R5'*WKE87LS64'6R5'

MLD6QLF6'FWHQ6'DLKE8I'DRWH8M'R7:5'788WY5M')EE5887S6D'6W'7K5SM9'

Case: 23-5750     Document: 36     Filed: 10/18/2023     Page: 43



UU'

'

[A29.570M/9+70M+&5M254',9'=a4'.7P5#&'lc'?Aa\9'$R5'MLD6QLF6'FWHQ6'7SDY5QD'6R5'

YQWSP'gH5D6LWS9'$R5'gH5D6LWS'LD'SW6'YR56R5Q'*&#'XS5Y'WG'K5MLF78':LW876LWSD9')D'

LSMLF765M'1/6574'C5S6HFXI'Q5PH876LWSD'Q5gHLQ5M'*&#'6W'5SDHQ5'6R76'RWQD5D'

7MKLSLD65Q5M'7'EQWRLJL65M'MQHP'SW6'P7LS'5S6QI'6W'Q7F59']TA'C),'UcATA'(5F9'TA[?\9'

$RHD4'6R5'gH5D6LWS'LD'YR56R5Q'*&#'G7L85M'6W'MLDF8WD5'6R76'L6'G7L85M'6W'GW88WY'

C5S6HFXI'87Y'7SM'Q5PH876LWSD4'YRLFR'L6'MLM'SW69'

'

[A29.570M/9+70M+&5M254',9'=a4'.7P5#&'lc'?Aa\9')P7LS4')EE5887S6D'E85M'6R5LQ'

C*.)'F87LK'LS'6R5'7865QS76L:5 6W'LSF8HM5'nHSG7LQ4'G78D54'KLD857MLSP4'M5F5E6L:5'

7SMNWQ'HSFWSDFLWS7J85'q7F6D'WQ'EQ7F6LF5Dr4'LS':LW876LWS'WG'6R5'C5S6HFXI'*WSDHK5Q'

.QW65F6LWS')F69o'[#.9637D084'u'T@U4',9'T>T4'.7P5'#&lc'UT\9'$RHD4'5:5S'LG'6RLD'*WHQ6'

GLSMD'6R5'*WKE87LS6'LSDHGGLFL5S6'GWQ'G78D5'7SM'KLD857MLSP'7F6D'WQ'EQ7F6LF5D4'

)EE5887S6D'7885P5'7'E856RWQ7'WG'G7F6D'DHGGLFL5S6'GWQ'HSG7LQ4'M5F5E6L:5'WQ'

HSFWSDFLWS7J85'7F6D'WQ'EQ7F6LF5D9'%:5S'6RWHPR'SW6'DWHSMLSP'LS'GQ7HM4')EE5887S6D'

D6L88'E857M'6R5'HSG7LQ4'M5F5E6L:5'WQ'HSFWSDFLWS7J85'7F6D'WQ'EQ7F6LF5D'F87LKD'YL6R'

Case: 23-5750     Document: 36     Filed: 10/18/2023     Page: 44



U?'

E7Q6LFH87QL6I9'

'

[A29.570M/9+70M+&5M254',9'=a4'.7P5#&'lc'?Aa\9')EE5887S6D'7885P5'LS'6R5'

*WKE87LS6'6R5'6LK5'[37I'T4'<A<T\4'6R5'E87F5'[*RHQFRL88'&WYSD',7F56Q7FX\'7SM'6R5'

FWS65S6'[*&#'EHQEWD5GH88I'G7L85M'6W'MLDF8WD5'6R76'L6'G7L85M'6W'GW88WY'C5S6HFXI'87Y'

7SM'Q5PH876LWSD'6W'EQ5:5S6'L885P788I'MQHPP5M'RWQD5D'GQWK'5S65QLSP'6W'Q7F5'LS'&5QJI'

TU@\9'

O;! (HHIBIE=?@!(>JMW<=B!

*WSDLD65S6'YL6R'W6R5Q'E7Q6D'WG'L6D'QH8LSP4'6R5'MLD6QLF6'FWHQ6'FWSD6QH5D'6R5'

C*.)'7SM'6R5'*WKE87LS6'LS'6R5'S7QQWY5D6'65QKD'EWDDLJ85'7SM'LS'6R5'KWD6'

HSG7:WQ7J85'8LPR6'6W')EE5887S6D9')D'6RLD'*WHQ6'XSWYD4'YR56R5Q')EE5887S6D'D6765'7'

F87LK'HEWS'YRLFR'Q58L5G'K7I'J5'PQ7S65M'FWSD6L6H65D'6R5'D67SM7QM4'SW6'YR56R5Q'L6'

YL88'H86LK7658I'J5'DHFF5DDGH89'256'W:5Q'7SM'W:5Q4'6R5'35KWQ7SMHK'7SM'+QM5Q'

MLDKLDDLSP'6R5'F87LKD'Q57MD'8LX5'7'iHMPK5S6'WS'6R5'K5QL6D'MLDPHLD5M'7D'7'iHMPK5S6'

7D'7'K7665Q'WG'87Y9')EE5887S6D'67X5'SW'LDDH5'YL6R'iHMP5D'7F6LSP'7D'HKELQ5D'F788LSP'

J788D'7SM'D6QLX5D9'$R5'EQWJ85K'7QLD5D'YR5S'7'iHMP5'KW:5D'WQ'DRQLSXD'6R5'D6QLX5'OWS5'

DW'7D'6W'K7X5'L6'LKEWDDLJ85'6W'RL69'#6'J5FWK5D'K5Q58I'FWSF8HDLWSD'LS'D57QFR'WG'

DHEEWQ6'7SM'Q57DWSD'6W'MLDKLDD9'

Case: 23-5750     Document: 36     Filed: 10/18/2023     Page: 45



 46 

This Court should reverse the district court’s dismissal of this claim for the 

reasons indicated supra. At a minimum, this Court should permit Appellants leave 

to amend their Complaint and cure any deficiencies. 

D. Appellants State a Plausible Claim for Unjust Enrichment 

1. Law and District Court Analysis and Holdings 

Under Kentucky law, “the equitable doctrine of unjust enrichment is 

applicable as a basis of restitution to prevent one person for keeping money or 

benefits belonging to another.” Lipson v. Univ. of Louisville, 556 S.W.3d 18, 32 

(Ky. App. 2018) (citations and internal brackets omitted). “Whenever, by a clear or 

palpable mistake of law or fact essentially bearing upon and affecting the contract, 

money has been paid without consideration, which in law, honor, or conscience 

was not due and payable, and which in honor or good conscience ought not to be 

retained, it may and ought to be recovered.” Id. (citations and internal brackets 

omitted).  

“For a party to prevail under the theory of unjust enrichment, they must 

prove three elements: (1) benefit conferred upon defendant at plaintiff's expense; 

(2) a resulting appreciation of benefit by defendant; and (3) inequitable retention of 

benefit without payment for its value.” Jones v. Sparks, 297 S.W.3d 73, 78 (Ky. 

App. 2009).  
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this action that they do not seek a claw back and redistribution of the pari-mutuel 

payouts, but damages based on what would have been the pari-mutuel payouts. 

2. Additional Argument 

CDI only challenged the third element of the test (inequitable retention of 

benefit without payment for its value) in its motion to dismiss. Appellants allege 

facts to support this element. As detailed supra, they allege that CDI enabled and 

contributed to causing a disqualification that directly led to an official order of 

finish that now leaves them holding winning wagers that cannot be settled by and 

through the pari-mutuel wagering pools or refunded. CDI most definitely retained 

the benefit of the wagers without payment for their value under the official order of 

finish. The only question, which is one for the trier of fact, is whether that retention 

qualifies as inequitable. Thus, this Court should reverse the district court’s 

dismissal of this claim. At a minimum, this Court should permit Appellants leave 

to amend their Complaint and cure any deficiencies. 

III. The District Court Erred in Denying Appellants’ Motion for Leave to 
Amend Complaint 

 
A. Factual and Procedural Background 

Appellants moved to amend their Complaint on May 2, 2022 and included a 

proposed Amended Class Action Complaint (“Amended Complaint”). (Amended 

Class Action Complaint (“Amended Complaint”), R. 15-1, Page ID#: 152-195). 

The Amended Complaint contains new factual allegations and causes of action 
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(brackets, ellipsis and citation omitted). Kentucky “case law also recognizes two 

other conditions which must be satisfied for the application of KRS 446.070.” Id. 

“First, the statute must have been specifically intended to prevent the type of 

occurrence that took place.” Id. at 227-228 (quoting Hargis v. Baize, 168 S.W.3d 

36, 46 (Ky. 2005)) (internal quotation marks and brackets omitted). “Second, the 

violation of the statute must have been a substantial factor in causing the 

result.” Id. at 228 (quoting Hargis v. Baize, 168 S.W.3d 36, 46 (Ky. 2005)) 

(internal quotation marks and brackets omitted).  

“When the violation of an administrative regulation is at issue, KRS 

446.070 creates a cause of action in these narrow circumstances. . .(1) the 

regulation must be consistent with the enabling legislation and (2) it must apply to 

the safety of the citizenry.” McCarty, 476 S.W.3d at 228 (internal quotation marks 

and brackets omitted) (citations omitted). “Furthermore, when a provision of the 

enabling statute for the promulgation of administrative regulations expressly 

mandates compliance with those regulations, the violation of the regulation is the 

equivalent of a violation of a statute, thereby bringing the regulation within the 

scope of KRS 446.070.” Id. 

Enabling legislation for the promulgation of administrative regulations 

governing horse racing exists in multiple relevant statutes. KRS 230.215(1) 

provides that “[i]t is the policy and intent of the Commonwealth to foster and to 
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encourage the business of legitimate horse racing with pari-mutuel wagering 

thereon in the Commonwealth on the highest possible plane.” Id. KRS 230.215(2) 

declares it is: 

[T]he purpose and intent of this chapter in the interest of the public health, 
safety, and welfare, to vest in the racing commission forceful control of 
horse racing in the Commonwealth with plenary power to promulgate 
administrative regulations prescribing conditions under which all legitimate 
horse racing and wagering thereon is conducted in the Commonwealth. . .to 
regulate and maintain horse racing at horse race meetings in the 
Commonwealth of the highest quality and free of any corrupt, incompetent, 
dishonest, or unprincipled horse racing practices, and to regulate and 
maintain horse racing at race meetings in the Commonwealth so as to 
dissipate any cloud of association with the undesirable and maintain the 
appearance as well as the fact of complete honesty and integrity of horse 
racing in the Commonwealth.  

 
Id. 

 KRS 230.260(8) provides that “[t]he racing commission shall have full 

authority to prescribe necessary and reasonable administrative regulations and 

conditions under which horse racing at a horse race meeting shall be conducted in 

this state. . . .” Id. KRS Chapter 230 further requires mandatory compliance with 

regulations. All licenses granted under KRS Chapter 230 “[s]hall be subject to all 

administrative regulations and conditions as may from time to time be prescribed 

by the racing commission. . . .” KRS 230.290(2). Furthermore, KRS 230.320(1) 

provides that: 

Every license granted under this chapter is subject to denial, revocation, or 
suspension, and every licensee or other person participating in Kentucky 
horse racing may be assessed an administrative fine and required to forfeit or 
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return a purse, by the racing commission in any case where it has reason to 
believe that any provision of this chapter, administrative regulation, or 
condition of the racing commission affecting it has not been complied with 
or has been broken or violated. 
 

Id. 

 810 KAR 4:100, the Kentucky Administrative Regulation specifically 

governing trainers, lists part of its statutory authority as KRS 230.215(2). Id. It 

provides that “a licensed trainer shall bear primary responsibility for the proper 

care, health, training condition, safety, and protection against the administration of 

prohibited drugs or medication of horses in his or her charge.” 810 KAR 4:100 

Sec. 3(1). It further provides that a licensed trainer “shall bear primary 

responsibility for horses he or she enters as to. . .the. . .absence of prohibited drugs 

or medications. . . .” 810 KAR 4:100 Sec. 2(d). Kentucky Administrative 

Regulations mandate that “[a] horse shall not be entered or raced that. . .[h]as been 

administered any drug in violation of 810 KAR 8:010. . . .” 810 KAR 4:010 Sec. 

10(5). The prohibition of betamethasone is found in 810 KAR 8:010 Sec. 23(1)-

(2).9 

First, the regulations violated by the Baffert Appellees find consistency with 

the enabling legislation related to: 

• Fostering and encouraging legitimate horse racing with pari-mutuel 

wagering on the highest possible plane; 
 

9 Prior version in effect at the time of the occurrence. 
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• Keeping wagering free of corrupt, incompetent, dishonest or 

unprincipled horse racing practices; 

• Public health, safety, and welfare related to legitimate horse racing 

and wagering; 

• Regulation and maintenance of horse racing of the highest quality and 

free of any corrupt, incompetent, dishonest, or unprincipled horse 

racing practices; and 

• Maintenance of the appearance as well as the fact of complete honesty 

and integrity of horse racing. 

Second, the regulations apply to the safety of the citizenry. 810 KAR 4:100 

specifically references KRS 230.215(2) as a statute from which it draws its 

authority. KRS 230.215(2) specifically states that its “purpose and intent [is] the 

interest of the public health, safety, and welfare.” Id. It further references keeping 

wagering free of corrupt, incompetent, dishonest, or unprincipled horse racing 

practices. Id. Thus, while these statutes and regulations may not relate to the 

physical safety of the citizenry, they most definitely relate to the financial safety of 

it. No authority exists defining safety of the citizenry solely as physical in nature. 

Appellants qualify as members of the (wagering) public and make claims related to 

their financial welfare.  
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the cited statute is penal in nature or whether the statute provides for a civil 

remedy, and the case cited by the district court cites no authority. Appellants 

maintain McCarty v. Covol Fuels No. 2, LLC, 476 S.W.3d 224, 227 (Ky. 2015), 

quoted supra, contains the correct legal standard. 

 Second, KRS 230.320(1), relied upon by Appellants, specifically and 

unequivocally states that trainers granted a license under chapter KRS 230 “may be 

assessed an administrative fine and required to forfeit or return a purse, by the 

racing commission in any case where it has reason to believe that any provision of 

this chapter, administrative regulation, or condition of the racing commission 

affecting it has not been complied with or has been broken or violated.” Id. Thus, 

although the district court relies on the wrong standard, Appellants still meet it. 

Again, the district court apparently ignored this argument. 

 Thus, this Court should reverse the district court. Alternatively, even if this 

Court agrees that Appellants failed to include the narrow statement the district 

court relies upon, as argued supra, it should permit Appellants leave to amend their 

Complaint and cure the minor deficiency. 

3. Nevada Wagers 

In short, Nevada wagers on Derby 147 collected in pari-mutuel pools 

separate from those pools handled by CDI. (Amended Complaint, R.15-1, Page 

ID#: 180-183). Nevada Appellants made some of the same claims against CDI as 
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the other Appellants, including Kentucky common law causes of action for 

negligence and negligence per se against the Baffert Appellees and CDI and 

violation of the Kentucky Consumer Protection Act, because their actions resulted 

in the exact same outcome for Nevada Appellants as the other Appellants who 

wagered in CDI’s pari-mutuel pools. 

The district court held that Nevada law barred the claims residents of 

Nevada proposed in the Amended Complaint. (Memorandum and Order, R. 29, 

Page ID#: 394). It reasoned that based on “the factual allegations, it is clear that the 

Nevada wagers have no impact on the Kentucky state-law claims against Churchill 

Downs.” (Id. at Page ID#: 395.). However, the district court provided no authority 

for the proposition that a resident of one state cannot pursue claims in another 

where the alleged conduct forming the basis of the claims occurred and under the 

other state’s available common law and statutory causes of action. This Court 

should reverse the district court’s order and allow the proposed amendment. 

CONCLUSION 

 Appellants respectfully requests this Court reverse the district court’s 

Memorandum and Order denying their Motion for Leave to Amend Complaint, 

reverse its Memorandum and Order granting the Appellees’ Motions to Dismiss, 

and remand the case to the district court for further proceedings. 
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Respectfully submitted, 
 
/s/William D. Nefzger  
William D. Nefzger 
BAHE COOK CANTLEY & NEFZGER PLC 
The BCCN Building 
1041 Goss Avenue 
Louisville, Kentucky 40217 
will@bccnlaw.com 
(502) 587-2002 – Telephone 
(502) 587-2006 – Facsimile 
Counsel for Appellants 

CERTIFICATE OF COMPLIANCE 
 

The undersigned counsel of record for Appellants certifies pursuant to Fed. 

R. App. P. 32(g) that the Brief of Appellants complies with the type-volume 

limitation of Fed. R. App. P. 32(a)(7)(B) because this brief contains 10,408 words 

including footnotes and excluding the parts of the Brief exempted by Fed. R. App. 

P. 32(f).10 In addition, this brief complies with the typeface requirements of Fed. R. 

App. P. 32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) 

because this brief has been prepared in a proportionally spaced typeface using 

Microsoft Word for Mac Version 16.66.1, Times New Roman font in 14 point size, 

with footnotes in Times New Roman font 14 point size. 

 

 
 

 
10 The body of the brief contains several embedded images with words that the 
application cannot and does not count.  
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CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that a true and correct copy of the 
foregoing has been served electronically via the court’s CM/ECF system, on the 
18th day of October 2023. Notice of this filing will be sent by operation of the ECF 
system to all parties indicated on the electronic filing receipt. 

 
       /s/ William D. Nefzger   
       Counsel for Appellants 
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ADDENDUM 
 

1. Complaint, R. 1-1, PageID #: 7-45; 

2. Other pleadings or motions relevant to the arguments on appeal; 

a. Churchill Downs Incorporated’s Motion to Dismiss, R. 6, PageID #: 

69-98; 

b. Motion to Dismiss “Class Action Complaint” by Defendants Robert 

A. Baffert and Bob Baffert Racing, Inc., R. 7, PageID #: 100-118; 

c. Proposed Amend Complaint, R. 15-1, Page ID#: 152-195; 

d. Baffert Response and Objection to the Plaintiff’s Motion for Leave to 

Amend Complaint, R. 16; 

e. Churchill Downs Incorporated’s Response to Plaintiff’s Motion for 

Leave to File Amended Complaint, R. 18, Page ID#: 263-313; 

f. Appellants’ Reply to Baffert’s Response and Objection to the 

Plaintiff’s Motion for Leave to Amend Complaint, R. 22, Page ID#: 

320-335; 

g. Appellants’ Reply to Churchill Downs Incorporated’s Response to 

Plaintiff’s Motion for Leave to File Amended Complaint, R. 23, Page 

ID#: 336-352; 
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h. Churchill Downs Incorporated’s Motion for Leave to File Sur-Reply 

in Opposition to Plaintiffs’ Motion for Leave to Amend Complaint, R. 

25, Page ID#: 356-370; 

i. Appellants’ Response to Churchill Downs Incorporated’s Motion for 

Leave to File Sur-Reply in Opposition to Plaintiffs’ Motion for Leave 

to Amend Complaint, R. 26, Page ID#: 372-375; 

j. Churchill Downs Incorporated’s Reply in Support of Its Motion for 

Leave to File Sur-Reply in Opposition to Plaintiffs’ Motion for Leave 

to Amend Complaint, R. 27, Page ID#: 376-377; 

k. Appellants’ Response to Motion to Dismiss “Class Action Complaint” 

by Defendants Robert A. Baffert and Bob Baffert Racing, Inc., R. 34, 

Page ID#: 416-436; 

l. Appellants’ Response to Churchill Downs Incorporated’s Motion to 

Dismiss, R. 35, Page ID#: 438-463; 

m. Baffert’ Reply in Response to Motion to Dismiss, R.36, Page ID# 466-

475; and 

n.  Churchill Downs Incorporated’s Reply in Support of Motion to 

Dismiss, R. 38, Page ID#: 478-494. 

3. Judgment from which the appeal is taken: Not applicable. 

4. Relevant orders, memorandum opinions, etc.; 
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a. Memorandum and Order Denying Motion to Amend, R. 29, PageID #: 

382-397; 

b. Memorandum and Order Granting Motions to Dismiss, R. 39, PageID 

#: 495-512 

5. Notice of Appeal, R. 40, PageID #: 513-514. 

6. Other parts of the record and relevant documents in order of 

appearance in brief: None. 
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