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i 

CORPORATE DISCLOSURE STATEMENT 

Pursuant to Fed. R. App. P. 26.1, Petitioner American Cruise Lines, Inc. 

(ACL) hereby makes the following corporate disclosure statement:  ACL is a 

privately held, family-owned company without any parent corporation.  No publicly 

traded corporation holds more than 10% of ACL’s stock. 

Dated: December 8, 2022  

Respectfully submitted,  

/s/ Jonathan D. Brightbill 
JONATHAN D. BRIGHTBILL 
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PRELIMINARY STATEMENT 

The United States Maritime Administration (MARAD) is an agency of the 

Department of Transportation charged by Congress with advancing both national 

defense and the nation’s commerce.  One task is to prevent “a person not a citizen 

of the United States” from securing unauthorized “interest in or control of” vessels 

engaged in domestic, waterborne commerce between points within the United States.  

46 U.S.C. § 56101(a)(1)(A).  This “coastwise” trade is reserved to U.S. citizens.  

MARAD therefore reviews vessel leases (i.e., charters) to noncitizens to confirm 

that they are not “bareboat” charters.  46 C.F.R. § 221.13(a)(1)(iii) (2020).  Such 

charters convey excessive interests or control to noncitizens. 

In 2019, MARAD was asked to review a complex, Rube-Goldberg transaction 

that would permit the Viking® cruise company from Europe to enter the U.S. 

citizen-reserved coastwise trade.  A-7–19.  Viking, a non-U.S. citizen, would thereby 

control a luxury river-cruise vessel on the Mississippi “reflective of Viking 

‘branding.’”  A-8.  The vessel would be built by the Edison Chouest Offshore (ECO) 

family of companies and be nominally “owned” by a new ECO subsidiary, purpose-

created subsidiary for this: River 1.  A-9.  

Based on analyses and a decision in December 2019 (that MARAD then kept 

secret for years), MARAD confirmed Viking and River 1’s “advanced charterhire” 

transaction was not an impermissible transfer of interest or control. A-243, A-293.  
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On March 18, 2022, after an extensive campaign of FOIA requests, and a new statute 

mandating enhanced transparency and public participation, MARAD issued a public 

“Final Action” relating to the same Viking transaction.  A-381–88.  In eight pages 

of post hoc 2022 rationalization, MARAD purported to explain why its 2019 

confirmation—for Viking’s now-already-built-and-about-to-operate, luxury river-

cruise vessel—was correct all along.  MARAD thus reaffirmed that 2019 

determination.  This petition followed. 

Only through this case has petitioner American Cruise Lines, Inc. (ACL) 

finally seen the Viking/River 1 charter and its economic realities.  The charter 

contains numerous attributes of foreign control, including some that are per se 

impermissible under the standards that MARAD itself invoked: 

• Viking absorbs all costs and normal business risks associated with 

vessel ownership and operation;  

• Viking effectively controls the operation and manning of the vessel 

through an unlimited veto right over the vessel manager; and 

• Viking impermissibly advanced funds disguised as “pre-paid charter 

hire” with   equity contribution by River 1. 

When evaluating foreign control of vessels, courts are “compelled to observe 

the substance rather than the form of the transaction.”  Meacham Corp. v. United 

States, 207 F.2d 535, 543 (4th Cir. 1953).  And “[i]t is a ‘foundational principle of 
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administrative law’ that judicial review of agency action is limited to ‘the grounds 

that the agency invoked when it took the action.’”  Dep’t of Homeland Sec. v. 

Regents of Univ. of Cal, 140 S. Ct. 1891, 1907 (2020).  Viewed in this light, 

MARAD’s 2022 post-hoc rationalization of its December 2019 confirmation was 

arbitrary and capricious, without evidence to support key findings, and contrary to 

law.  That secret determination to allow a noncitizen to effectively control a vessel 

that competes in the U.S. domestic passenger cruise trade was unprecedented.  It 

should be vacated. 

STATEMENT OF JURISDICTION 

The Hobbs Act grants the courts of appeals jurisdiction “to enjoin, set aside, 

suspend (in whole or in part), or to determine the validity of” “all rules, regulations, 

or final orders of” “the Secretary of Transportation issued pursuant to section . . . 

56101–56104.”  28 U.S.C. § 2342(3)(A).   

MARAD issued a “final action” pursuant to Section 3502(b) of the National 

Defense Authorization Act for Fiscal Year 2021, or NDAA.  A-381.  The “final 

action” is a confirmation that the proposed charter between Viking, River 1, and 

ECO is covered by MARAD’s general approval regulation of 46 C.F.R. § 221.13(a).  

This “general approval” allows a U.S. citizen to transfer (via a charter) limited 

control of a U.S. vessel to a foreign citizen under 46 U.S.C. § 56101.   
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STATEMENT OF THE ISSUES 

1. Whether the Final Action is arbitrary and capricious because MARAD failed 

to apply the standards MARAD invoked and made substantial errors of law and fact. 

2. Whether the Final Action is contrary to law because MARAD failed to comply 

with the Notice and Comment provisions of NDAA Section 3502(b). 

STATEMENT OF THE CASE 

A. U.S. Maritime Citizenship Framework  

Since its founding in 1789, the United States has maintained a closed market 

for domestic maritime commerce—long referred to as the “coastwise” trade or 

“cabotage.”  Act of July 4, 1789, Ch. 2, § 5, 1 Stat. 24, 27; Act of March 1, 1817, 

Ch. 31, § 31, 3 Stat. 351.  Coastwise trade is the transportation by water (or land and 

water) of merchandise or passengers between U.S. “points.”  This trade reservation 

policy “has found expression in the enactment of a series of statutes, beginning with 

the first year of the government, which have imposed restrictions of steadily 

increasing rigor on the transportation of freight in coastwise traffic by vessels not 

owned by citizens of the United States.”  Cent. Vt. Transp. Co. v. Durning, 294 U.S. 

33, 38 (1935). 

The coastwise market was always restricted to U.S.-built vessels owned by 

U.S. citizens.  Starting in 1898, Congress further restricted this market to “U.S.-flag 

vessels” documented with the U.S. Coast Guard in a process akin to state vehicle 

registration.  Act of Feb. 17, 1898, Ch. 26, 30 Stat. 248.  “Vessel documentation is 
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a type of national registration which is evidence of a vessel’s nationality and its 

qualification to be employed in a specified trade.”  Conoco, Inc. v. Skinner, 970 F.2d 

1206, 1210 n.2 (3d Cir. 1992).  Documentation subjects the vessel to U.S. law, 

including a requirement that the crew be U.S. citizens.  See 46 U.S.C. § 8103. 

The domestic maritime trade reservation has national security and economic 

purposes, both long recognized by statute: “It is necessary for the national defense 

and the development of the domestic and foreign commerce of the United States 

that the United States have a merchant marine . . . owned and operated as vessels of 

the United States by citizens of the United States.”  46 U.S.C. § 50101(a) (emphasis 

added).   

Courts have long recognized these purposes of the domestic maritime trade 

reservation.  “From the earliest days of the Republic, Congress has been concerned 

with stimulating and protecting the growth of an American-built and controlled 

coastwise Merchant Marine.”  Pa. R.R. Co. v. Dillon, 335 F.2d 292, 295 n.5 (D.C. 

Cir. 1964), cert. denied sub nom. American-Hawaiian S.S. Co. v. Dillon, 379 U.S. 

945 (1964) (Cir. J. Burger).  “Like all maritime nations of the world, the United 

States treats its coastwise shipping trade as a jealously guarded preserve.  In order 

to participate in this trade, a vessel’s credentials must be thoroughly American.”  

Marine Carriers Corp. v. Fowler, 429 F.2d 702, 703 (2d Cir. 1970), cert. denied, 

400 U.S. 1020 (1971); see also Am. Mar. Ass’n v. Blumenthal, 590 F.2d 1156, 1158–
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59 (D.C. Cir. 1978), cert. denied, 441 U.S. 943 (1979); Alaska Excursion Cruises, 

Inc. v. United States, 608 F. Supp. 1084, 1087 (D.D.C. 1985). 

The reservation of the domestic maritime market to qualified U.S.-flag vessels 

is often associated with Section 27 of the Merchant Marine Act, 1920.  41 Stat. 988, 

999 (1920).  Section 27 restated prior, long-standing law regarding the domestic 

transportation of “merchandise.”1  Other laws encompass “dredging,” “towing,” and 

the transportation of “passengers” between U.S. points.2  These laws as a whole are 

popularly referred to as the Jones Act.   

The “passenger” restrictions permit foreign vessels to pick up passengers in 

the U.S., take them on foreign voyages, then return them to the same U.S. port under 

certain conditions.3  46 U.S.C. § 55103.  This is the business of companies like 

Carnival Cruise Line and Royal Caribbean.  By contrast, the river and coastal trades 

are restricted to qualified, U.S.-flag vessels.  Only these are permitted to pick up and 

let off passengers at multiple U.S. destinations.  The citizenship requirements for 

 
1 See Constantine G. Papavizas & Bryant E. Gardner, Is the Jones Act Redundant?, 21 U. OF SAN. 
FRAN. MAR. L. J. 95, 96–107 (2008–2009). 
2 Dredging Act of 1906, ch. 2566, 34 Stat. 204 (1906) (codified as amended at 46 U.S.C. § 55109); 
Towing Statute, ch. 324, 54 Stat. 304 (1940) (codified as amended at 46 U.S.C. §§ 55111, 55118); 
and Passenger Vessel Services Act, ch. 421, § 8, 24 Stat. 79, 81 (1886) (codified as amended at 46 
U.S.C. § 55103). 
3 U.S. Customs and Border Protection, What Every Member of the Trade Community Should Know 
About: The Passenger Vessel Services Act 11–14 (Apr. 2010).  There is also an exception based on 
short stays in a foreign intervening port.  Id. 

Case 22-1029, Document 81, 12/15/2022, 3437847, Page15 of 128



7 

passenger vessels are the same as for cargo vessels in U.S. domestic maritime trade.  

Id.   

Since 1916, the U.S. has had stringent citizenship control requirements for 

entities seeking to engage in U.S. domestic maritime commerce.  39 Stat. 728, 729–

31 (1916); 40 Stat. 900, 900–01 (1918).  To prevent evasion, U.S. law also proscribes 

the transfer of “an interest in or control of” a U.S.-flag vessel to a noncitizen without 

Department of Transportation approval (through MARAD).  See 46 C.F.R. 

§ 221.1(b) (2020). 

Specifically, “[A] person may not, without the approval of the Secretary of 

Transportation . . . sell, lease, charter, deliver, or in any manner transfer, or agree 

to sell, lease, charter, deliver, or in any other manner transfer, to a person not a 

citizen of the United States, an interest in or control of . . . a documented vessel 

owned by a citizen of the United States . . . .”  46 U.S.C. § 56101(a)(1) (emphases 

added).  This law is often referred to as “Section 9,” which is a reference to the 

original section in the Shipping Act, 1916.  39 Stat. 728, 730–31.  The Section 9 

implementing regulations are nearly identical to the statute in their description of 

which transfers are proscribed.  See 46 C.F.R. § 221.11(a) (2020). 

Those regulations also create a general approval of charters (leases) to 

noncitizens, provided they are not “[b]areboat or demise Charters of vessels 

operating in the coastwise trade.”  46 C.F.R. § 221.13(a) (2020).  Such charters 
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transfer excessive control to noncitizens.  Since at least 1975, as MARAD noted in 

its Final Action, MARAD has had a policy against approving bareboat or demise 

charters to noncitizens in the U.S. coastwise trade.  A-385.  Maritime Administration 

Approval of Certain Charters, 40 Fed. Reg. 28,832 (July 9, 1975). 

Under MARAD regulations, a “charter” is “any agreement or commitment by 

which the possession or services of a vessel are secured for a period of time, or for 

one or more voyages, whether or not a demise of the vessel.”  46 C.F.R. § 221.3(b) 

(2020).  But those regulations do not define “bareboat” or “demise.”  Under general 

maritime case law, a “demise charter is ‘tantamount to, though just short of, an 

outright transfer of ownership.’”  Am. Petroleum & Transp., Inc. v. City of N.Y., 737 

F.3d 185, 187 n.1 (2d Cir. 2013) (quoting Guzman v. Pichirilo, 369 U.S. 698, 700 

(1962)).  MARAD defined a “bareboat” charter as a “charter under which the 

shipowner provides the ship, and the charterer provides the personnel, insurance, 

and other materials necessary to operate it.”  A-386. 

Strictly speaking, any person chartering a U.S.-flag vessel to a noncitizen is 

not required to seek MARAD’s approval unless the charter is a bareboat or demise 

charter.  See 46 C.F.R. § 221.13.  Section 9, however, provides that any “charter, 

sale or transfer of a vessel, or of an interest in or control of a vessel, in violation of 

this section is void,” and provides for criminal, civil, and forfeiture penalties for 

noncompliance.  46 U.S.C. §§ 56101(d)–(e).  Thus, MARAD will review charters 
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submitted voluntarily to determine whether a charter gives noncitizens 

impermissible control. 

Until recently, MARAD did not make any of its charter determinations public.  

But in 2021, Congress required MARAD to make such disclosures retroactively with 

respect to large passenger vessels.  National Defense Authorization Act for Fiscal 

Year 2021, Pub. L. No. 116-283, § 3502(b) (2021). 

MARAD has stated its rationale for not approving bareboat or demise charters 

of coastwise vessels to noncitizens.  Specifically: 

Reservation of this nation’s cabotage trade to vessels built in the United 
States and owned and operated by United States citizens is a principle 
almost as old as this nation itself.   

Absent specific legislative relief for particular vessels or in 
extraordinary circumstances, that policy principle has been uniformly 
adhered to.  The fact that a demise or bareboat charter of a vessel to a 
noncitizen would carry with it many of the indicia of ownership such 
as possession, operational control and the direct benefits of its 
employment in domestic commerce, renders the rationale for not 
approving such charters to noncitizens for use in the coastwise trade 
readily apparent. 

Regulated Transactions Involving Documented Vessels and Other Maritime 

Interests, 55 Fed. Reg. 14,040, 14,046 (Apr. 13, 1990) (emphasis added).  MARAD 

wrote, “To the extent a noncitizen may exercise operational control over a citizen-

owned documented vessel in the coastwise trade tantamount to that of an owner or 

bareboat charterer, there is cause for concern about the integrity of the Jones 

Act . . . .”  Id. 14,043. 
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B. U.S. River and Cruise Market 

The domestic passenger river cruise market has a number of participants.  

Prior to Viking’s entry into the market in 2022, ACL had four primary competitors.  

Decl. ¶ 6.  ACL is a family-owned business headquartered in Guilford, Connecticut.  

Id. ¶ 4.  ACL currently owns or operates 14 overnight U.S.-flag passenger vessels 

and operates about 170 cruises on the Mississippi River each year.  Id. ¶¶ 4, 8. 

The ECO family of companies has operated in the coastwise trade, but not the 

passenger river-cruise market.  The U.S. river and cruise market is distinct from the 

foreign cruise market operating from Miami and other U.S. ports allowing 

unrestricted foreign voyages. 

C. MARAD’s Standard for Impermissible Control 

When reviewing whether River 1/Viking’s lease represented an impermissible 

“bareboat” charter transferring excessive control to noncitizens, 46 C.F.R. 

§ 221.13(a)(iii), MARAD invoked “the principles outlined in our discussion of the 

Final Rule promulgating our foreign transfer regulations” and the “factors in our 

American Fisheries Act (AFA) citizenship regulation at 46 CFR § 356.11 to 

determine indicia of impermissible non-citizen control.”  A-382.  MARAD 

concluded “our foreign transfer regulations at 46 CFR Part 221, which govern this 

matter, do not provide similar noncitizen control standards”; thus, the “AFA indicia 
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of control factors” were adopted “in part, from its experience in making foreign 

transfer and citizenship determinations.”  Id. 

In promulgating the foreign transfer regulations (Regulated Transactions 

Involving Documented Vessels and Other Maritime Interests, 56 Fed. Reg. 30654, 

30656 (July 3, 1991)), MARAD highlighted its decision in Argent Marine I-III Sales 

of LNG Vessels, 25 S.R.R. 789, 793 (MARAD 1990) (see Addendum B), and 

Meacham Corp. v. United States, 207 F.2d 535 (4th Cir. 1953), cert. granted, 347 

U.S. 732, appeal dismissed, 348 U.S. 801 (1954).  From Argent, MARAD quoted:  

all manner of imposition of foreign control, by voting power or 
otherwise, was intended to be prohibited; that both passive and active 
control (“any arrangement”) were intended to be prohibited; that 
prohibited “control” extended beyond physical operation of the vessel 
to also include “control the management,” “controlling factors,” and 
“real control;” and that the agency was given broad discretion to 
implement the statute. 

56 Fed. Reg. at 30656. 

In Argent, MARAD recognized that Congress long intended to make U.S. 

citizen control of U.S.-flag vessels airtight:  “We have sought to make the language 

so sweeping and comprehensive that no lawyer, however ingenious, would be able 

to work out any device under this section to keep the letter, while breaking the spirit 

of the law.”  25 S.R.R. 789 at 793 (quoting 56 CONG. REC. 8029 (June 19, 1918)). 

From Meacham, MARAD derived several factors:  

Substance rather than form of the transaction is determinative. 
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In an enterprise where non-citizens put up $6,000,000 and Americans 
put up $6, the non-citizen dominated the enterprise. 

When titular control was given to the Americans with the expectation 
they would exercise their power in the interest of non-citizens, and they 
acted accordingly, non-citizens were in control. 

It is significant that non-citizens rather than Americans took the lead 
when important steps were to be taken in the prosecution of the 
business. 

56 Fed. Reg. at 30656 (quoting 207 F.2d at 543–44 (internal citations omitted)). 

The AFA citizenship regulation § 356.11, relied upon by MARAD, is entitled 

“Impermissible control by a Non-Citizen.”  It lists both “absolute indicia of control” 

where an impermissible transfer of control “will be deemed to exist” and 

contributing factors where such a transfer “may be deemed to exist.”  Two 

“absolute” factors of control are: 

• “[a]bsorbs all of the costs and normal business risks associated with 

ownership and operation” of the vessel”; and 

• “[h]as the right to direct the . . . operation, or manning” of the vessel. 

46 C.F.R. §§ 356.11(a)(3), (8) (2020). 

Section 356.11 includes other factors to be considered, including whether the 

noncitizen:  

• “provides the start up capital for the owner . . . on less than an arm’s length 

basis”;  
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• “has the right to preclude the owner . . . from engaging in other business 

activities”;  

• “has the general right to inspect the books and records of the owner”; and 

• “absorbs considerable costs and normal business risks associated with 

ownership and operation” of the vessel. 

46 C.F.R. §§ 356.11(b)(2), (5)–(7) (2020). 

MARAD ignored the rest of its Part 356 regulations on impermissible 

transfers of control.  Under Section 356.45, a noncitizen advancing funds indicates 

an impermissible transfer of control unless several conditions are met, including that 

the advanced funds are in exchange for future delivered goods and the funds 

advanced are commensurate with the goods received by the noncitizen.  46 C.F.R. 

§ 356.45(a) (2020).  

D. The Viking Charter Reviewed 

Viking spent years attempting to access the restricted U.S. river cruise market.  

For example, in February 2015, Viking and the Governor of Louisiana announced 

plans for Viking to commence U.S. operations by 2017.4  For reasons not made 

public, those plans collapsed.  One reason cited in the press was “a federal law that 

 
4 E.g., Press Release, “Governor Jindal and Viking Cruises Chairman Torstein Hagen Announce 
Selection of New Orleans for Launch of Mississippi River Cruise Service” (Feb. 24, 2015); Robin 
Shannon, Viking to launch North American cruises in New Orleans, NEW ORLEANS CITY BUSINESS 
(Feb. 24, 2015). 
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requires ships sailing between U.S. ports to be built in the U.S. and operated by 

American crews” and the need to “work with [the] Maritime Administration.”5    

Viking subsequently found a machination MARAD would approve.  On 

September 17, 2019, River 1 applied for confirmation that a charter of a river cruise 

vessel to Viking did not constitute an impermissible transfer of an interest or control 

to a noncitizen.  A-7.  River 1 presented a series of intertwined transactions involving 

other River 1 affiliates.  These would construct a new river vessel and provide 

limited guarantees of the obligations of the constructing entity (LaShip, LLC) and 

of River 1.  A-22, 24–25.   

River 1, LaShip, and all their affiliates are owned by the Chouest family.  

Their family group of companies are referred to in the record as “ECO” for Edison 

Chouest Offshore.  A-381 n.1.  In its Final Action, MARAD did not materially 

distinguish between River 1 and the other ECO entities.  A-381.  ECO is an 

established U.S. maritime company building and operating vessels.  Yet ECO did 

not represent to MARAD that ECO had ever owned or operated a luxury passenger 

cruise vessel, or that LaShip had ever constructed such a vessel.  See A-7–19. 

 
5 James Walsh, Viking Cruises puts St. Paul plan on hold, STAR TRIBUNE (Minneapolis, Minnesota) 
1B (Dec. 17, 2016); Ben Hillyer, Steamboat company touts economic impact, THE NATCHEZ 
DEMOCRAT (Sept. 2, 2016) (citing “complications with building a new fleet” in connection with 
“[f]ederal law requires U.S. river cruise vessels be built in American shipyards); Elaine Glusac, 
More Mississippi Cruises, N.Y. TIMES (Nov. 27, 2016), Sec. TR, 2 (Decl. Ex. A). 
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1. Construction of the Vessel 

River 1’s request to MARAD claimed that the vessel’s purchase price from 

LaShip to River 1 was , but that the “total delivered cost to River 1” of 

the vessel was estimated to be .  A-9.  River 1 further represented that 

the difference in price between what River 1 would pay to LaShip and the “total 

delivered cost” “reflects a contribution by the ECO parties of the value of a 

shipbuilder’s usual profit margin to River 1.”  A-22.  In other words, the request 

implied to MARAD that ECO would provide approximately  in equity 

to River 1 by giving River 1 a ship worth —even though some 

accounting between River 1 and LaShip would say the price of the ship had been 

just . 

The reality was that the  “total delivered cost” of the new vessel 

was instead  covered with   expenditure by LaShip or the 

nominal owner River 1.  Instead, the River 1 entity borrowed up to  

from third-party JP Morgan Chase Bank, N.A. (JP Morgan) and received a 

 “prepaid time charter hire” (i.e., cash) from Viking.  Critically, the loan 

term sheet between River 1 and JP Morgan provides that “[a]ll of Shipyards’ profit 

component shall be included in the final [vessel construction] milestone payment.”  

A-48.  In other words, JP Morgan confirmed it was loaning on the basis of a vessel 

worth  once completed and delivered. 
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LaShip was fully compensated for building the vessel, and River 1 paid 

nothing to acquire the vessel.  The loan terms provided that “prepaid hire” (i.e., 

Viking’s  of upfront cash) must be paid into a bank account controlled 

by the lender, and that this cash must be exhausted before any borrowings are 

utilized.  A-47–48.  Then the borrowings were available for the remainder of the 

delivered cost.  Even the lender’s fee of  was paid from the prepaid 

charter hire (i.e., Viking), as was the bank’s monthly commitment fee prior to vessel 

delivery.  A-48.   

Security was ostensibly provided to JP Morgan in the form of a “Capital 

Support and Guaranty Agreement” from another River 1 affiliate that was limited to 

, and limited guarantees of loan repayment by River 1’s two owning 

companies.  A-24, A-56.  The loan terms between JP Morgan and River 1 do not, 

however, contain a net-worth requirement for these two parent companies to 

maintain any capital minimums.  Moreover, River 1 assigned the charter with Viking 

to the lender, Viking’s obligations under that charter were guaranteed by Viking, 

and all charter hire is payable into an account controlled by lender.  A-55–57.  In 

other words, the real financial security for the loan was the Viking cash and the 

Viking-assigned charter, not ECO.  Once the vessel was delivered, the lender 

became the mortgagee under a first-preferred-vessel mortgage.  A-56. 
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The JP Morgan loan maturity was  years, equal to the  estimated 

vessel construction time and the -year initial charter period.  A-46, A-172.  The 

loan was fully amortizing unless the vessel was delivered such that fewer than eight 

years were left in the loan term.  A-46.  The loan bears  interest.  Id. 

In sum, JP Morgan financed construction of a vessel priced at .  

Viking provided  of the  collateral for securing that loan through 

the “prepaid” hire.  And the supposed paper contribution of ECO subsidiary LaShip 

to ECO subsidiary River 1 was nothing of the kind.  In real economic terms, ECO 

and River 1 contributed nothing.   

2. Operation of the Vessel  

Under the charter, Viking obtains the economic upside of vessel operation by 

exclusively developing, marketing, and selling the trips to the public.  See A-185–

86.  The roughly -person hospitality staff are employed by, and under the 

direction of, Viking.  A-11, 27.  Another ECO affiliate (Galliano Marine Service, 

LLC or GMS) provides undefined vessel management services.  To technically meet 

U.S. regulations, GMS employs the vessel’s navigating crew of about  persons.  

A-10–11 (roles specified at A-183–84).  But Viking places a “Brand Manager” on 

the vessel “who shall be the Charterer’s representative on board the Ship and who 

shall be responsible for monitoring on the Charterer’s behalf every aspect of the 

Passenger-experience.”  A-186 (emphasis added).  In similar circumstances in the 
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fishing industry, the National Transportation Safety Board has determined that a 

“fishmaster” employed by the noncitizen company which has purchased the vessel’s 

catch was actually in control of the vessel rather than the vessel’s listed master.6  

From reception onshore, to the gang plank, to provision of linens and towels, to the 

operation of the bars, to tours onshore and service at the restaurants, Viking is the 

face the public sees—its employees and contractors managing it all.  A-14.  In fact, 

the Viking’s web page for the Viking Mississippi does not refer to ECO being in 

control of the vessel.7 

River 1 represented that “commercial management of the Ship is carried out 

by River 1,” but the record does not delineate what that entails since River 1 has only 

one customer (Viking) for at least  years and potentially for  years.  A-10, 

19.  And nothing in the record shows that “River 1” is anything more than a paper 

entity, without employees or any other business.  There is no proof it has any 

overhead costs at all and no provision is made for River 1’s profit in charter hire.  

River 1’s status as a mere paper entity can also be inferred from a government 

 
6 National Transportation Safety Board, “Sinking of U.S. Fish Processing Vessel Alaska Ranger 
Bering Sea, March 23, 2008,” Accident Report (NTSB/MAR-09/05), 31-32.  The listed master is 
also sometimes referred to as a “paper captain.”   
7 Viking Cruises, “Viking Mississippi,” https://www.vikingrivercruises.com/ships/mississippi/ 
viking-mississippi.html. 
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financing application filed with MARAD.  This reflects that subsequent Viking 

vessels would be owned by “River 2, LLC” and “River 3, LLC.”8   

The charter has an initial term of  years and allows Viking to extend up 

to an aggregate of  years.  A-172–73.  MARAD at one point mistakenly 

evaluated this as only half, not , of the vessel’s supposed -year 

life.  A-249.  Yet there is no evidence in the administrative record that supports 

River 1’s assertion that the vessel will have a -year commercial life.  MARAD 

accepted the allegation without investigation or confirmation, even though it is 

familiar with commercial-life assessments through its vessel-financing program.  

See 46 C.F.R. § 298.20(a)(3) (2020) (establishing accepted useful life of such vessels 

at twenty-five years or “as we determine”). 

The JP Morgan loan was conditioned on “the Maritime Administration” 

confirming “the Time Charter structure” for “operating in the U.S. coastwise 

trade.”  A-53.  It was also conditioned on Viking paying the  “advance 

charterhire” immediately following execution of the charter.  A-51, A-177.  Viking 

then “pays” a daily charter hire rate following vessel delivery for the duration of the 

charter.  The advance payment is “earned daily” by River 1 over the course of the 

initial -year charter period.  A-177.  As previously noted, ECO’s LaShip already 

 
8 Pending Applications, U.S. Dep’t of Transp., Mar. Admin. (updated Nov. 22, 2022), 
https://www.maritime.dot.gov/grants/title-xi/pending-applications. 
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received cash associated with this “advance charter hire” (through River 1 from 

Viking/JP Morgan).   

The daily charter hire consists of three components: (a) “Base Rate,” 

(b) “Management Fee,” and (c) “OPEX.”  A-173–74.   No component is affected 

by the vessel’s profitability. 

The Base Rate is for “all fees and expenses associated with” “the construction 

and financing of the Ship.”  A-173.  The charter also provides that “[f]or the 

avoidance of doubt all of the Owner’s and/or the Shipyard’s costs in constructing 

and delivering the Ship are included in the construction price upon which the Base 

Rate is based.”  A-179.   

The initial Management Fee of  per day is a fixed amount escalating 

over time at the rate of  per year.  A-176.  River 1 also receives a  

commission on any third-party purchases it makes for Viking USA.  Id.  The record 

does not indicate whether River 1 retains this Management Fee or pays it over to 

GMS, the vessel manager.  Notably, River 1 receives no profit share in the charter 

hire. 

The operating expense component—referred to as “OPEX”—is budgeted by 

agreement of the parties.  A-175–76.  The amount is adjusted over time pursuant to 

that budget.  It is required to account for “all of the Owner’s [River 1’s] costs and 

expenses from time to time of operating, maintaining, and repairing the Ship.”  A-
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173.  Should actual operating expenses exceed the budget, Viking must reimburse 

“the increased amounts, as justified by market costs and applicable invoices.”  A-

175. 

The charter further provides that if the vessel fails a government inspection, 

Viking must pay to fix the problem, without regard to whether River 1 or its vessel 

manager were at fault.  A-184.  Similarly, if the vessel is somehow not satisfactory 

to Viking, River 1 is obligated to address the issue—and yet Viking must pay all 

expenses incurred.  A-184.   

River 1 automatically “earns” this charter hire following delivery of the 

vessel, and Viking has no right to terminate the charter during the initial -year 

period unless the vessel is a total loss.  A-191–92.   Only in the case of a total loss, 

River 1 must repay Viking any unearned “advance charterhire”—and, even then, 

River 1 has 48 months to repay that amount at zero interest.  A-177.  This, once 

again, reflects economic risk for Viking, not River 1.  

During “extension periods” after the initial charter period Viking cannot 

terminate for economic reasons, but only if River 1 defaults as defined in the charter.  

A-191–92 (§ 20.5(b)(iii)–(iv)).  
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E. Administrative Proceedings 

The first public notice of the Viking transaction at issue was the U.S. Coast 

Guard posting of a December 27, 2019 letter.  See A-256–58.9  River 1 had 

simultaneously applied to both MARAD and the Coast Guard for approvals in 

September 2019 and revised its MARAD request in October 2019.  A-7, 20.  River 1 

sought confirmation from the Coast Guard that River 1 would remain eligible to 

document a coastwise-eligible vessel following the transactions set forth.  The Coast 

Guard confirmed this when it published its December 27, 2019 letter.  A-258. 

MARAD, however, did not publicly disclose its December 20, 2019 

confirmation that the Viking charter was a permissible transfer of interest or control.  

When MARAD first disclosed its approval letter (much later), MARAD redacted the 

document even though it was a form letter devoid of confidential commercial 

information.  Compare A-293–94 with A-296–97.  Thus, ACL did not obtain an 

unredacted MARAD letter approving the Viking charter until April 28, 2020—after 

submitting Freedom of Information Act requests and an appeal of the initial 

redactions by MARAD.  A-277. 

Although members of Congress (AR 248–49, 293) requested that MARAD 

provide its reasons for the Viking charter confirmation, MARAD first refused to 

 
9 The letter is still available at https://www.dco.uscg.mil/Portals/9/DCO%20Documents/NVDC/ 
NVDC_Determination_Letter_for_River_1_LLC_12-27-2019.pdf and at A-256–58. 
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provide any justification.  Then, MARAD only partly disclosed (A-301–07) because 

it was forced to do so by Congress.  Congress then included in the National Defense 

Authorization Act for Fiscal Year 2021, Pub. L. No. 116-283, § 3502(b) (enacted 

Jan. 1, 2021), a provision entitled “Foreign Vessel Charters for Passenger Vessels.”  

This required MARAD to retroactively “make publicly available on an appropriate 

website of the Maritime Administration . . . a detailed summary of each” time 

charter confirmation request for a passenger vessel and “the final action of the 

Administration with respect to such request, after the provision of notice and 

opportunity for public comment.”  Id. 

From January 25, 2021, to April 14, 2021, several U.S. cruise vessel 

companies and the Passenger Vessel Association requested that MARAD comply 

with Section 3502(b).  A-277–78.  MARAD neither responded to the 

communications nor complied.  A-277.  On July 21, 2021, ACL counsel wrote to 

MARAD, demanding that MARAD implement Section 3502(b) or face a mandamus 

action.  A-354.   

Days later, on July 30, 2021, MARAD finally posted a barely-two-page 

document titled “Passenger vessel charter.”  A-260–61.  MARAD did not post the 

charter itself (redacted or otherwise).  And its notice did not disclose the standards 

MARAD claimed to apply when reviewing the charter in 2019 or inform the public 

what standards MARAD would apply going forward.  ACL specifically objected 
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that MARAD failed to disclose the standards for reviewing the charter.  A-263.  ACL 

requested on August 6, 2021, that MARAD supplement the document because it was 

so summary that no meaningful public comment could be provided.  A-262–64.  On 

August 24 (five days before comments were due), MARAD responded by refusing 

to provide further detail, claiming compliance with Section 3502(b).  A-265–66. 

Substantially all the overnight U.S. cruise vessel industry companies 

submitted a joint comment on August 26.  A-267–70.  They continued to object that 

MARAD had not disclosed its standard or complied with Section 3502(b).  Based 

on the limited information disclosed, they also noted that MARAD’s confirmation 

of the Viking/River 1 charter appeared arbitrary and capricious.  A-269.  Yet none 

of River 1’s 2019 request letters to MARAD, the time charter, the loan terms, or the 

secret MARAD analysis was yet made available to the public.  

On March 18, 2022, MARAD issued its “Response to Comments and Final 

Action Under Section 3502(b),” referred to herein as the “Final Action.”  A-381.   

The administrative record does not reflect that MARAD requested or received any 

factual updates or supplements from River 1 and Viking after the original December 

2019 confirmation.  Thus, the 2022 Final Action is a post-hoc rationalization of the 

original 2019 confirmation decision.  At no point has MARAD ever indicated that 

the payment of substantial “prepaid charter hire” by a noncitizen is precedented. 
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On page 3 of the Final Action, MARAD revealed for the first time the 

existence of the secret internal “written analysis” to justify the 2019 confirmation.  

This ostensibly provided the reasons Congress and U.S. cruise vessel companies had 

been searching for in vain since late 2019.  Yet the elements of this analysis had not 

been fully detailed in the “Passenger vessel charter” notice for public comment.  

Moreover, the confirming letter reflected that MARAD’s review was solely “[b]ased 

on [River 1’s] representations and [MARAD’s] review of the foregoing.”  A-293.   

ACL immediately filed another FOIA request on May 10, 2022.  MARAD 

finally provided ACL a redacted version of the Memorandum dated December 18, 

2019.  ACL filed its petition with this Court on May 9, 2022.  Only after the filing 

of the administrative record in July 2022 for purposes of this case did ACL finally 

obtain an unredacted version of the justification (A-243–51), as well as the 

unredacted application, time charter, and loan agreement needed to fully assess how 

much control the Viking/River 1 charter granted to Viking. 

SUMMARY OF ARGUMENT 

MARAD’s Final Action should be vacated.  MARAD failed to apply the 

principles and standards it invoked when reviewing whether the Viking charter is a 

“bareboat” charter.  The charter contains numerous grants of foreign control over 

the River 1 vessel, including several that are per se impermissible.  And numerous 

factual findings by MARAD were wrong, unsupported, or irrelevant.  MARAD’s 
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Final Action was arbitrary and capricious, without substantial evidence, and contrary 

to law. 

MARAD’s Final Action should also be vacated because MARAD failed to 

comply with the NDAA’s notice-and-comment requirements.  

STANDARD OF REVIEW 

MARAD’s findings of fact and application of 46 C.F.R. § 221.13(a) must be 

set aside as “arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law.”  See 5 U.S.C. § 706(2)(A); see also Brotherhood of 

Locomotive Eng’rs & Trainmen v. Fed. R.R. Admin., 972 F.3d 83, 115 (D.C. Cir. 

2020) (noting that, while Hobbs Act grants jurisdiction, Administrative Procedure 

Act provides standard of review in Hobbs Act cases). 

An agency’s findings may be arbitrary and capricious in a variety of ways—

for example, “if the agency has relied on factors which Congress has not intended it 

to consider, entirely failed to consider an important aspect of the problem, offered 

an explanation for its decision that runs counter to the evidence before the agency, 

or is so implausible that it could not be ascribed to a difference in view or the product 

of agency expertise.”  Islander E. Pipeline Co. v. Conn. Dep’t of Env’t Prot., 482 

F.3d 79, 94 (2d Cir. 2006) (quoting Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State 

Farm Mut. Auto. Ins., 463 U.S. 29, 42–43 (1983)).  An agency’s determinations on 
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“all relevant questions of law” are reviewed de novo.  Aleutian Cap. Partners, LLC 

v. Scalia, 975 F.3d 220, 229 (2d Cir. 2020).   

“At least since [1954], the Supreme Court has held that an administrative 

agency must adhere to its own regulations.”  Singh v. DOJ, 461 F.3d 290, 296 (2d 

Cir. 2006) (vacating and remanding agency decision because it treated as irrelevant 

factors subject to consideration under agency regulations); see also Fed. Defs. of 

N.Y., Inc. v. Fed. Bureau of Prisons, 954 F.3d 118, 130 (2d Cir. 2020) (“Under 

deeply rooted principles of administrative law, not to mention common sense, 

government agencies are generally required to follow their own regulations.”).  

Moreover, “judicial review of an agency action is limited to ‘the grounds that the 

agency invoked when it took the action.’”  Regents of Univ. of Cal, 140 S. Ct. at 

1907; see also Ojo v. Garland, 25 F.4th 152, 175 (2d Cir. 2022) (“[R]eviewing courts 

remain bound by traditional administrative law principles, including the rule that 

judges generally must assess the lawfulness of an agency’s action in light of the 

explanations the agency offered for it rather than any ex post rationales a court can 

devise.” (quoting Garland v. Ming Dai, 141 S. Ct. 1669, 1679 (2021))). 

ARGUMENT 

I. ACL Has Standing to Challenge the Final Action Because ACL Is 
Harmed by the Unlawful Competition That MARAD Authorized. 

Article III standing has three elements: (1) “an injury in fact,” (2) “fairly 

traceable to the challenged action of the defendant,” that (3) “will be redressed by a 
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favorable decision.”  Lujan v. Defs. of Wildlife, 504 U.S. 555, 560–61 (1992) 

(cleaned up).  Each is satisfied here. 

Injury-in-fact is satisfied under “[t]he well-established concept of 

competitors’ standing.”  See Schulz v. Williams, 44 F.3d 48, 53 (2d Cir. 1994).  The 

doctrine recognizes “that economic actors ‘suffer an injury in fact when 

agencies . . . allow increased competition’ against them.”  XY Planning Network, 

LLC v. SEC, 963 F.3d 244, 251 (2d Cir. 2020) (quoting Sherley v. Sebelius, 610 F.3d 

69, 72 (D.C. Cir. 2010)).  Here, MARAD’s decision allows increased competition.   

The Final Action has permitted Viking to enter the U.S. coastwise trade in 

competition with ACL despite inappropriate control by a noncitizen.  Well prior to 

MARAD’s Final Action, Viking had announced the intent to enter the U.S. 

coastwise trade and provide luxury passenger service on the Mississippi.  Decl. 

¶¶ 10–13.  Not until River 1 and Viking received MARAD’s secret (and unlawful) 

confirmation of time charter did Viking subsequently have the legal authorizations 

(required by the lenders, see A-53) to enter the U.S. domestic market.  This 

“allow[ed] increased competition” and constitutes an injury in fact.  See XY 

Planning, 963 F.3d at 251. 

ACL is harmed by the “actual or imminent increase in competition.”  See id. 

at 251–52 (noting variety of ways increased competition can result in economic 

harm, rejecting any requirement to identify lost customers, and requiring only that 
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the allegedly unlawful agency action “increases competition or aids the plaintiff’s 

competitors”).  Viking now markets the largest cruise vessel on the Mississippi River 

(the Viking Mississippi), which directly competes with ACL’s cruise vessels.  Decl. 

¶¶ 14–15, 17–20.  Moreover, Viking itself has acknowledged that it now competes 

in the same arena as ACL, soliciting travel agents to offer Viking as an alternative 

to ACL (and other citizen operators’) cruises on the Mississippi.  Id. ¶¶ 21–23. 

Since the Viking Mississippi went into service, ACL’s business on the 

Mississippi River has declined, despite discount rates, in ways that are inconsistent 

with ACL’s performance in other parts of the U.S.  Id. ¶¶ 27–32.  ACL is aware of 

no explanation for the relative decline in business on the Mississippi River compared 

to other parts of the U.S. except for the entry of the Viking Mississippi.  Id. ¶ 33.  

Additional harm is imminent as Viking has pending applications to build and operate 

two more vessels of similar size in the U.S. coastwise trade.  Id. ¶ 16. 

ACL’s competitive injury is traceable to the Final Action and redressable by 

this Court.  MARAD’s confirmation of the charter was a “condition to closing” the 

financing for Viking’s venture.  A-53.  The competition ACL now faces was 

contributed to—if not entirely permitted—by MARAD’s Final Action, which 

authorized Viking to enter the U.S. cruise vessel market.  Cf. Ass’n of Data 

Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 152 (1970) (recognizing bank’s 

competition with plaintiff that provided data-processing services as injury caused by 
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regulator’s authorization for banks to offer such services).  A determination by this 

Court that Viking’s charter is unlawful or remanding for further proceedings could 

halt Viking’s participation in the U.S. cruise vessel market.  “A charter, sale, or 

transfer of a vessel, or of an interest in or control of a vessel, in violation of [the 

Jones Act] is void.”  46 U.S.C. § 56101(d).  At a minimum, it would halt expansion, 

including by River 2 and River 3.    

II. The Final Action Is Arbitrary and Capricious Because MARAD Failed to 
Rationally Apply the Standard It Invoked.   

Reviewing “judges generally must assess the lawfulness of an agency’s action 

in light of the explanations the agency offered for it rather than any ex post rationales 

a court can devise.”  Garland v. Ming Dai, 141 S. Ct. 1669, 1679 (2021).  In its Final 

Action, MARAD claimed to apply the principles expressed in its 1992 regulatory 

preamble and the factors in its American Fisheries Act regulations to judge whether 

the Viking charter conveyed “impermissible non-citizen control.”  A-382.  Although 

MARAD has not adopted an express regulation pursuant to its Section 9 authority 

to determine what constitutes a sale, lease, charter, or other transfer of an interest in 

a U.S.-flagged vessel to a noncitizen, see 46 U.S.C. § 56101(a), the Final Action 

asserts a standard that MARAD then applied arbitrarily and capriciously.10   

 
10 District No. 1, Pacific Coast District, Marine Engineers’ Beneficial Association v. Maritime 
Administration is not to the contrary.  215 F.3d 37 (D.C. Cir. 2000).  There, MARAD was found 
to have unreviewable discretion because “considerations of national security, foreign policy, and 
national interest were clearly at the center of the MarAd’s decision.”  Id. at 42.  Here, MARAD 
invoked a list of control factors not involving such considerations. 
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MARAD started with an inadequate record.  MARAD reviewed only “the 

information and documents [River 1] provided” and approved the charter “[b]ased 

on [River 1’s] representations and [MARAD’s] review of the foregoing.”  A-293.  

MARAD, for example, did not review the vessel management agreement or the loan 

agreement as neither is in the record. 

Then MARAD ignored, missed, and misanalyzed the very criteria MARAD 

said were controlling.  In short, MARAD presented a test that MARAD had 

inadequate information to evaluate and, based on what it did have, River 1 and 

Viking failed.  But when they failed, MARAD’s post hoc rationalizations 

whitewashed the failing characteristics and concluded that Viking had passed 

anyway.   

MARAD may have thought confirmation would encourage competition or 

help create shipyard jobs.  Laudable or not, none of that counterbalances Congress’s 

longstanding maritime-citizenship requirements or satisfies the standard MARAD 

itself invoked.  Having set forth the standard “we applied” “[i]n reviewing the ECO 

charter” (A-382), MARAD is bound by those standards.  And MARAD fails them. 

A. Viking Failed Three Tests Evidencing Impermissible Control. 

MARAD relied on “the indicia of impermissible non-citizen control found in 

our AFA regulations” because those “regulations represent the most recent 

regulatory expression of MARAD’s foreign control analysis.”  A-382.  The Viking 
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charter failed several tests contained in those regulations.  First, Viking “absorbs all 

of the costs and normal business risks associated with ownership and operation of 

the vessel.”  See 46 C.F.R. § 356.11(a)(8) (2020).  Second, Viking “[h]as the right 

to direct the . . . operation, or manning” of the vessel by exercising its unlimited veto 

authority over vessel-manager employment.  See 46 C.F.R. § 356.11(a)(3).  Third, 

Viking improperly advanced funds for the construction and operations of the Viking 

Mississippi disguised as a “prepaid charter hire” that was not in fact for value.  See 

46 C.F.R. § 356.45.  Held “to ‘the grounds that the agency invoked when it took the 

action,’” Regents of Univ. of Cal., 140 S. Ct. at 1907, MARAD should have denied 

confirmation of the Viking charter.  Its failure to do so was arbitrary and capricious. 

1. Viking Absorbs All of River 1’s Costs and Business Risks. 

“An impermissible transfer of control will be deemed to exist where a Non-

Citizen . . . [a]bsorbs all of the costs and normal business risks associated with 

ownership and operation” of the vessel.  46 C.F.R. § 356.11(a)(8) (emphasis added).  

Numerous provisions shield River 1 from all costs and normal business risks by 

shifting them to Viking, establishing a per se impermissible level of Viking control.   

First, Viking bears “all of the Owner’s costs and expenses from time to time 

of operating, maintaining, and repairing the” vessel, together with the risk of cost 

increases.  A-173.   To leave no doubt that “all” means “all,” the charter redundantly 

provides that Viking pays for each significant, individual operating cost item.  For 
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example, River 1 is obligated under the charter to provide a “crew complement,” 

“pilotage,”11 and “additional crew.”  A-183–84.  Yet, Viking’s operational hire then 

“always cover[s] the cost of the Owner providing the complement,” and pilots are 

“for the account of the Charterer,” with Viking paying the “actual cost to the Owner 

of such additional crew,” if any.  Id.  Even if River 1’s vessel manager performs 

poorly, with “negative effects on Passenger experience,” the costs of corrective 

action by River 1 “are to be included in OPEX” and paid by Viking.  A-184.   

These contractual provisions contradict MARAD’s finding that River 1 bears 

risk associated with the operational activities for which River 1 is ostensibly 

“responsible.”  See A-386.  MARAD ignored that Viking pays for everything on 

River 1’s list: the crew, the maintenance and repair, provisions, and insurance—all 

of it.  In fact, Viking pays River 1’s operating expenses in advance as part of its 

monthly budget, giving River 1 funds before any anticipated bills are due.  A-173, 

177.  Viking’s Base Rate payments also obligated it to bear all construction and 

financing costs, including “all of the Owner’s and/or the Shipyard’s costs in 

constructing and delivering the Ship.”  A-179.  River 1 is merely a money conduit 

between persons providing services to the vessel and Viking.  Viking ultimately pays 

for everything the vessel needs. 

 
11 Vessel “pilots” board vessels near shore and provide to the vessel master knowledge of local 
conditions for safe navigation.  See 46 C.F.R. § 15.812 (2020). 
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Second, River 1 is shielded from economic risk by contractual limits on 

Viking’s recourse.  In the event of a disagreement over operational budgets, Viking 

can only seek arbitration under a “prudent owner” standard and must reimburse any 

cost increases “justified by market costs and applicable invoices.”  A-175–76.  If 

River 1’s purported vessel manager does a terrible job, Viking can only demand that 

River 1 replace the manager and must continue paying River 1’s Management Fee 

as long as the crew is retained and only shoreside management is replaced.  A-184–

85.  Even in the event of default by River 1 during the charter’s initial -year 

term—for example, if River 1 becomes insolvent or ceases to be a U.S. citizen—

Viking can withhold River 1’s Management Fee and force the appointment of a new 

vessel manager but cannot terminate the charter.  A-190–91.  And even this limited 

right to suspend payment of River 1’s Management Fee does not arise if the vessel 

is damaged and therefore unavailable to Viking, because a casualty is not a listed 

event of default. 

Third, the Viking/River 1 charter immunizes River 1 from the normal 

business risk of vessels going “off hire.”  A-192.  In an arms-length commercial time 

charter, the charterer pays a fixed amount per day, with a provision for the vessel to 

go “off hire” when charter hire is not payable.  A vessel “off hire” is not available to 

the charterer, so the charterer doesn’t pay.  The most widely used commercial time 

charter forms, for example, are published and regularly updated by the Baltic and 
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International Maritime Council, or BIMCO.  See A-275.  These all contain “off-hire” 

provisions.12  But the Viking/River 1 charter guarantees payment to River 1 even 

when Viking is not using the vessel.   

When the public drew MARAD’s attention to the charter’s lack of an “off 

hire” provision by comparison to one of the BIMCO forms (called “ROPAXTIME” 

for combo passenger/car and truck ferries), MARAD wrongly claimed that form 

supported MARAD’s decision.  A-384.  MARAD noted Clause 14(b) of that form 

provides that charter hire will be paid “without discount.”  A-324.  This is true 

enough.  But MARAD missed that this requirement applies only when charter hire 

is due.  A-384.  In other words, payment is “without discount” when the vessel is on 

hire; but payment “without discount” doesn’t apply when the vessel is “off hire.”  

When the vessel is “off hire,” charter hire is not due under Clause 15 of the form 

charter.  A-325–26.   

The Viking charter is nothing like a customary commercial time charter on 

“off hire,” particularly during the first -year charter period.  The charter 

expressly provides that “except as expressly provided in this Charter, [Viking] shall 

have no basis for putting the Ship offhire and/or ceasing payment of [sic] Day 

Rate.”  A-192 (emphasis added).  That “expressly provided” exception only pertains 

 
12 Available at https://www.bimco.org/contracts-and-clauses/bimco-contracts.  The ROPAXTIME 
form is in the administrative record at A-317–46 (ASVTIME, GENTIME, INTERTANKTIME 80, 
LINERTIME 2015, and ROPAXTIME are other time charter forms). 
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to charter option periods after the initial -year charter term and works based on 

a generous (to River 1) formula where River 1 gets a day maintenance credit for each 

month it operated the vessel without incident.  A-191, 193.  Even then, Viking’s only 

recourse for vessel non-availability is not to pay the “Base Rate” component of 

charter hire.  Id.  Even that right does not apply if River 1 and its affiliate are not 

managing the vessel—in which case “the Ship may not be regarded as Out of 

Service,” and both the Base Rate and Management Fee must be paid in full.  Id.  

Moreover, it is not clear at all what that “Base Rate” would be after the loan matures 

at the end of the -year period since it is the charter hire capital (i.e., loan) cost 

component and the loan is scheduled to be paid by that time.   

MARAD responded to public criticism of the pay-no-matter-what charter by 

cherry-picking certain time charters that purportedly have similar “hell or high 

water” payment terms.  A-384.  That misses the point.  Regardless of whether some 

time charters have contained such provisions, MARAD’s impermissible control 

regulations certainly do not sanction a “hell or high water” charter to a noncitizen.  

Such generous payments terms for River 1 shield it from “normal business risks” 

and therefore are not a positive control attribute.  46 C.F.R. § 356.11(a)(8). 

In fact, MARAD itself recognizes in its federal financing regulations that a 

“hell or high water” charter such as the Viking/River 1 charter is the equivalent of a 

parent guarantee.  See 46 C.F.R. § 298.13(e) (2020).  In effect, Viking acted as River 
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1’s corporate parent guarantor.  The owner/River 1 does not bear the risk of 

nonpayment even if it fails to perform where there is no possibility of offset or off-

hire.  

In sum, MARAD’s decision arbitrarily fails to reconcile the incongruity 

between a charter hire that is payable under all circumstances and covers all 

expenses, with MARAD’s conclusion that River 1 has “normal business risks.”  See 

46 C.F.R. § 356.11(a)(8).  Having incorporated and relied on the AFA’s § 356.11 

impermissible-control factors to make its decision (A-382), MARAD had no lawful, 

rational basis to approve the Viking charter.  MARAD should have taken seriously 

the admonition from the Meacham case, which it cited approvingly, that the 

“substance rather than the form of the transaction” is determinative.  207 F.2d at 543.   

2. Viking Controls the Operation and Manning of the Vessel by 
Controlling the Vessel Manager. 

It is also per se impermissible for a noncitizen to enjoy “the right to direct 

the . . . operation, or manning” of the vessel.  46 C.F.R. § 356.11(a)(3).  As MARAD 

acknowledged in its December 2019 decision memorandum, “[a]bsent mitigating 

factors, the right to remove a vessel’s operator is an incident of ownership consistent 

with a bareboat charter.”  A-250.  

River 1’s 2019 request represented to MARAD that the “operation, navigation 

and management (on-board and ashore) of the Ship will be exclusively within the 

scope of River 1 (and GMS, through the Management Agreement).”  A-13.  GMS 
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was to act as the “Ship’s manager.”  A-10.  The division of responsibilities between 

the entities is vague, however, because the vessel management agreement is not in 

the record.  This implies that MARAD did not bother to review this important 

document.13 

However, the charter itself allows Viking to demand that the “Owner’s ship 

management team” and the “Ship’s manager” be replaced “in the event that the 

performance by the Owner of its obligations under this Charter is not satisfactory to 

the Charterer.”  A-185.  MARAD dismissed the significance of this.  MARAD 

reasoned that “River 1 would appoint a third party of its choosing [] to oversee or 

replace [River 1’s] ship management team and to become the Ship’s manager instead 

of [River 1].”  A-250.   Similarly, MARAD indicated in its Final Action that River 1 

“will retain the exclusive authority to appoint an independent, substitute vessel 

manager for the vessel.”  A-387 (emphasis added).  Once again, MARAD’s post-

hoc rationalization turned on “the form of the transaction,” rather than “the 

substance.”  Meacham, 207 F.2d at 543.   

MARAD’s analysis ignored Viking’s real power.  To paraphrase Frank 

Herbert’s Dune, “He who can deny a thing has control of a thing.”  (ACE: New 

York, Kindle ed.), 724.  Viking has the unconditional right to request that the 

 
13 Nothing in the record indicates that MARAD required River 1 to verify that it submitted 
everything material to the transaction, nor verify that there are no undisclosed side or other 
agreements impacting potential Viking control. 
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manager be changed ad infinitum.  See A-185.  Specifically, the charter provides that 

if the original Ship’s manager (GMS) resumes its duties (which must be to Viking’s 

reasonable satisfaction), such resumption “shall be without prejudice to the 

Charterer’s [Viking’s] rights to exercise its option to require the Owner to appoint a 

new manager . . . as many times as it deems fit.”  A-185 (emphasis added).    

This remarkable clause confirms that River 1 does not, in fact, have “exclusive 

authority” to appoint a new vessel manager.  See A-387.  Viking can, as a practical 

matter, reject such a manager and continuously force appointment of a new manager 

until one that Viking desires is selected.  It thus buggers reality to suppose in a 

commercial arrangement such as this that the supposed “charterer” will not, as a 

practical matter, control the selection of the management by the paper “owner.”  This 

independently trips another of MARAD’s own per se impermissible control factors 

requiring vacatur of MARAD’s decision.  46 C.F.R. § 356.11(a)(3). 

3. Viking’s Pre-Paid Charter Hire Was an Impermissible 
Advance of Funds. 

MARAD regulations on “Advance of funds” also only permit such 

prepayments when they are equivalent to “annual value” received.  46 C.F.R. 

§ 356.45(a)(2)(i) (2020).  For example, a “Non-Citizen may advance funds to the 

owner or bareboat charterer” of a vessel “[a]s provisional payment for products 

delivered for consignment sales” or “[w]here the basis of the advancement is an 

agreement . . . to sell all or a portion of the vessel’s catch.”  46 C.F.R. 
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§§ 356.45(a)(1)–(2).  The necessary inference is that when funds are instead 

advanced without expectation of a tangible return over a discrete period, such an 

“advance of funds” reflects impermissible control.  Id.  Moreover, an advance of 

funds is not permissible as part of any charter arrangement that simultaneously 

grants “any rights whatsoever to control the operation [or] management” of the 

vessel.  46 C.F.R. § 356.45(a)(2)(ii). 

Viking’s  advance of funds and pre-paid operational budget for the 

vessel—based on no identifiable return to Viking, while granting Viking control 

over the vessel manager—constitutes another per se violation of the AFA 

regulations MARAD claimed to apply to River 1.  Viking funded the venture for the 

parties—and ECO’s stake—through the alleged advance “charter hire.”  A-177–78.  

The monies then went straight to the banks, and never touched River 1’s hands.  

MARAD attempted to explain away Viking’s completely unprecedented pre-paid 

charter hire as benign.   

    This should have 

torpedoed any determination that the Viking/River 1 arrangements represented 

something other than a bareboat charter—rather than a Rube-Goldberg artifice for a 

noncitizen to construct a new luxury cruise ship and then enter and compete in the 

citizen-reserved U.S. coastwise trade. 
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When MARAD first reviewed the charter in December 2019, MARAD noted 

the unusual nature of Viking funding about  of the contracted delivered 

cost of the vessel.  A-250–51.  River 1 had mischaracterized this payment to 

MARAD as the “Advance Charter Hire Payment.”  See A-15.14  But Viking would 

not receive any vessel days of service for this payment in the future or otherwise.  At 

the initial daily charter hire rate of about , Viking should have received  

 of the use of the vessel without further payment, not even considering a typical 

discount accorded an advance payment.  See A-205.  The charter doesn’t reflect 

Viking receives extra days for this payment, see id., which means this payment must 

represent something other than bona fide “advance charter hire” for tangible 

performance over a discrete period.  Cf. 46 C.F.R. § 356.45(a)(2)(i).  

MARAD’s determination did not indicate what it thought of the mislabeling 

as a “prepaid charter” or “advance.”  But MARAD did recognize that “the pre-paid 

charter is not characteristic of arm’s length financing found in commercial lending 

for vessel construction.”  A-250 (emphasis added).  This is an understatement.  In 

fact, MARAD cited no precedent for a noncitizen ever pre-paying time charter hire, 

see id., not from BIMCO time charter forms or anywhere else.   

MARAD also observed that its large-fishing-vessel regulations provide that 

the payment by a noncitizen of a citizen’s startup capital is evidence of an 

 
14 The lenders’ term sheet referred to the payment as “Prepaid Time Charter Hire.”  A-45. 
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impermissible transfer of control.  A-250; 46 C.F.R. § 356.11(b)(6).  Yet MARAD 

waived away the concern about the problematic pre-paid charter hire for three 

reasons.  A-251, 387.  None withstands scrutiny. 

First, MARAD mistakenly reasoned that Viking’s contribution could be 

overlooked because Viking could legally fund  of the vessel cost.  46 U.S.C. 

§ 50501(d) permits noncitizens to own up to 25% of the equity of a company owning 

a coastwise eligible vessel.  A-251.  MARAD further argued that this “‘capital 

contribution’” “will be paid back by River 1 over the initial -year charter term,” 

and so Viking’s “actual contribution is the interest that Viking will forego.”  A-251 

n.10.   

But MARAD committed clear error when concluding that Viking’s 

contribution was merely .  The proper statutory denominator is the noncitizen’s 

relative contribution of the equity—not the equity plus the debt.  Debt is disregarded 

in the capital structure because the statute speaks in terms of “interest,” “stock,” and 

“voting power.”  46 U.S.C. § 50501(d).  “[A]t least 75 percent of the equity interest 

in the partnership” must be owned by U.S. citizens for that partnership to qualify to 

own and operate a U.S.-flag vessel with a coastwise endorsement.  46 C.F.R. 

§ 67.35(c) (2020).15   

 
15 River 1 is a limited liability company.  The relevant U.S. Coast Guard regulations governing 
establishment of an entity as a “citizen of the United States” do not expressly address limited 
liability companies, but speak to the analogous limited partnership.   
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  Viking completely blew 

through the 25% equity limit.  Critically, the loan amount of  and the 

prepaid charter hire of  add up exactly to  

.  These values were obviously a reverse-engineered way to 

ensure that the loan would not exceed  of the vessel’s delivered cost—and thus 

to ensure the proper collateralization of JP Morgan’s loan.  Moreover, River 1 did 

not even fund its “own” supposed loan transaction expenses.  Viking’s prepaid 

charter hire paid the lenders’  “Arrangement Fee” and the lenders’ 

transaction expenses.  A-47–48.   

This situation harkens back to Meacham, 207 F.2d at 543.  Meacham is the 

leading noncitizen control case, and one whose “principles [MARAD] outlined” in 

its “foreign transfer regulations at 46 CFR Part 221.  See 56 Fed. Reg. 30654, 30656 

(Jul. 3, 1991).”  A-382.  So MARAD purportedly “applied” Meacham’s principles 

“[i]n reviewing the ECO charter.”  See id.16  In Meacham, Chinese interests raised 

six million dollars and U.S. interests invested six dollars to acquire a World War II 

surplus war vessel that could only be sold to “citizens of the United States.”  The 

respondents pointed to contracts that indicated the vessel was—on paper—majority-

 
16 The citizenship standard at issue in the Meacham case only required a controlling interest by 
U.S. citizens, versus the higher 75% interest required here. 
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owned by U.S. citizens.  Yet Meacham concluded that “only one reasonable answer 

can be made” to the factual question of who was in control.  207 F.2d at 543.  “One 

has only to be told that the Chinese raised six million dollars and the Americans six 

dollars in order to conclude, at least tentatively, that the Chinese dominated the 

enterprise; and when the details of the picture are filled in the conclusion becomes 

irresistible.”  Id.  Here too, and notwithstanding any discretion that might be owed 

to MARAD, the only “reasonable” conclusion is equally “irresistible” here that 

where the owners of River 1 put in  and Viking put in , the 

noncitizen is dominating and controlling the enterprise. 

MARAD is even further from the mark regarding the capital contribution as 

being “paid back” by River 1 at some point in time.  See A-251 n.10.  There is 

nothing in the record that indicates that River 1 really is paying anything to acquire 

the vessel.  The “Advance Charter Hire Payment” is “earned” by River 1 over the 

initial -year charter period, day by day, after the vessel is delivered in a charter 

that Viking cannot terminate except for a total loss of the vessel.  A-177.  A true 

“advance” payment would be for a good or service to be eventually provided by the 

payee to the payor.  With Viking/River 1, the payments are instead “earned” just by 

the passage of time.   

The only way the “Advance Charter Hire Payment” is not fully earned after 

the vessel is delivered is if the vessel is a “total loss.”  A-177.  Even then, the third-
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party indebtedness must be paid back first, and River 1 has 48 months to pay any 

“unearned” amount without interest.  Id.   If River 1 defaults and there is no total 

loss, River 1 keeps “earning” the Advance Charter Hire Payment for the service of 

providing paper-domestic cover for noncitizen Viking’s unlawful entry into the U.S. 

coastwise trade—but the capital contribution is never “paid back” to Viking.   

The concept of the Advance Charter Hire Payment being a capital contribution 

is also inconsistent with the lenders’ loan documentation.  Payment of that amount 

is a condition to lending, as one would logically expect with equity contributions.  

And as noted, the amount of  of the vessel purchase price accords perfectly with 

typical vessel finance practice of requiring at least  owner equity.17  See A-48. 

Second, MARAD’s confirmation wished away Viking’s contribution of  

 equity because “the financial risk River 1 will bear is substantial and typical of 

a vessel owner.”  A-251.  MARAD stated that—“River 1 and its affiliates, and not 

Viking, will be responsible for repayment of those loans,” and “Viking will not 

guaranty River 1’s repayment of its vessel construction debt obligations.”  Id.  That 

is simply wrong.   

  —which is a deal no vessel 

owner gets in an above-board arm’s-length transaction to construct and own a new 

 
17 River 1 affiliates requested 85% U.S. Government financing for two additional river cruise 
vessels.  https://www.maritime.dot.gov/grants/title-xi/pending-applications (last visited Dec. 7, 
2022). 
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vessel—but as previously explained, supra at 32–33, Viking in fact pays practically 

all of River 1’s expenses.  See A-173–77.   

MARAD’s observation that “Viking will not guaranty River 1’s repayment” 

is a distinction without a difference.  A-251.  MARAD apparently missed that  

guaranteed the payment of time charter hire 

in favor of the lenders.  A-44.  The charter includes a component to pay back the 

loan (the Base Rate) via the Earnings Account controlled by the lenders.  A-46–47, 

56, 79.  And Viking has no right to set off or discount the Base Rate under any 

conditions.  Moreover, neither River 1 nor its two parent entities obligated 

themselves under the loan to any level of net worth.  The administrative record does 

not reflect that any of these particular ECO entities have material assets.  In other 

words, MARAD has no evidence that ECO or its affiliates really put any assets at 

risk, even if Viking USA and defaulted on their obligation to pay for the 

loan.  Instead, the record shows that Viking guaranteed River 1’s repayment in every 

meaningful way, and MARAD’s reasoning that River 1 had “normal” obligation and 

risk is unfounded. 

Third, MARAD disregarded Viking’s  contribution of the venture’s 

equity because Viking did not own an express interest in River 1, the vessel manager, 

or any ECO affiliate.  A-251.  This argument about Viking’s express ownership 

“interest” is a makeweight and adds nothing to the “control” analysis.  See 46 U.S.C. 
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§ 56101(a)(1)(A) (prohibiting without approval “charter” to “a person not a citizen 

of the United States, and interest in or control of” a “documented vessel owned by 

a citizen of the United States” (emphasis added)).  Indeed, the elements of 

impermissible control reflected in MARAD’s large-fishing-vessel regulations give 

no positive weight if the noncitizen is a minority owner of the purported U.S. citizen 

vessel owner.  See 46 C.F.R. § 356.11.  MARAD’s correct diagnosis of the 

Viking/River 1 “pre-paid charter [a]s not characteristic of arm’s length financing” 

that could “be viewed as a capital contribution indicative of vessel ownership and 

control by Viking” (AR 244 (emphasis added)) cannot be whitewashed by the 

absence of a direct noncitizen ownership.  See 46 C.F.R. § 356.45.   

In sum, MARAD committed clear error and ignored its own record evidence 

regarding the so-called “Advanced Charter Hire Payment.”  It was a blatant, non-

commercial mechanism for Viking to  fund construction of a new luxury 

passenger vessel that Viking could not own and operate under U.S. law—and which 

River 1 had no experience with and so would not (and obviously did not) order on 

its own.  Viking seeded  equity.  Viking shielded River 1 from normal 

financial risk.  And in the bargain, ECO actually got to withdraw (not contribute) 

 for vessel construction and thereafter receive daily payments.  Those 

payments are not earned for value—like quality service or passenger counts (as ECO 
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gets paid even in the event of poor service).  This, too, represented a per se violation 

of MARAD’s § 356.45 limits for noncitizen advance of funds.   

B. Viking Also Failed Several Discretionary Tests for Impermissible 
Control. 

While the charter fails several per se tests for impermissible control—each 

alone sufficient to invalidate MARAD’s action—the regulations MARAD relied 

upon to analyze the Viking charter also contain nine factors that “in combination” 

“may be deemed impermissible control.”  46 C.F.R. § 356.11(b).  MARAD either 

erroneously misanalyzed or wished away four of these factors, as well.  The evidence 

establishing the first two overlap with per se factors already reviewed—namely, 

absorption of costs by the noncitizen and provision by the noncitizen of start-up 

capital.  46 C.F.R. §§ 356.11(b)(5) & (6).  Two other factors—preclusion by River 1 

from other business activities and inspection of books and records—are also present.  

These further demonstrate Viking’s improper control. 

1. River 1 Is Precluded from Owning Competing Passenger 
Vessels. 

An indicator of impermissible noncitizen control is “the right to preclude the 

owner of a . . . [vessel] from engaging in other business activities.”  46 C.F.R. 

§ 356.11(b)(2).  The Viking charter does exactly that.  Section 29.3 of the charter 

provides that “[f]ollowing the Actual Delivery Date, the Owner for itself and its 

Affiliates . . . undertakes that, for so long as the Ship is chartered to the Charterer 
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hereunder, it will not operate any other vessels for use in the United States river 

cruise market.”  A-198.  That means that neither River 1 nor any other ECO affiliate 

will compete with Viking going forward.   

MARAD whistled past this glaring issue by asserting without citation to any 

provision of the Charter that the cruise vessel restriction only applies “until River 1 

delivers the vessel under the charter or the termination thereof, if earlier.”  A-247.  

The Final Action then compounded this error by expressly finding that “the time 

charter expressly provides that ECO may operate cruise vessels in the same market 

upon delivery of the vessel.”  A-387.  As Section 29.3 of the Charter unambiguously 

shows, the truth is the exact opposite of MARAD’s finding.  A-198.  MARAD thus 

committed clear error.   

2. Viking Can Inspect River 1’s Books and Records. 

Another indicator of impermissible control is whether the noncitizen “has the 

general right to inspect the books and records of the owner.”  46 C.F.R. 

§ 356.11(b)(7).  And, with Viking, “The Charterer shall have the right to audit all 

information, rates, and costs and expenses related to OPEX in connection with this 

Charter at any time during and within five (5) years after termination of this Charter.”  

A-201.   

A true time charterer usually pays a fixed (rather than, as here, a variable) 

charter hire rate, other than certain expenses such as the cost of fuel.  Therefore, it 
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has no need to audit the vessel owner’s books.  Here, the right to audit logically goes 

hand in hand with this unlawful bareboat charter.  Viking is unusually paying every 

cost passed through by River 1 through the OPEX component.  Unsurprisingly, the 

charterer (Viking) thus insisted on the right to verify expenditures.   

MARAD noted this audit right in its December 2019 decision memorandum.  

A-249–50.  Yet MARAD again failed to follow the issue to its only reasonable 

conclusion.  “Given,” MARAD wrote, the unusual fact “that operating costs are 

recovered by River 1 through Viking’s payment of charter hire, it is not unreasonable 

for Viking to seek assurance that this aspect of the charter hire is consistent with 

market rates.”  A-249.  True.  But MARAD thus side-stepped the fact that this 

unusual audit provision is present because of other unusual provisions indicating 

noncitizen control.     

MARAD also was persuaded to ignore this problem because MARAD 

reasoned the audit right did not apply to “River 1’s fixed or other costs.”  A-249.  

This is totally illogical.  True, the Management Fee Viking pays is fixed, and the 

Base Rate is effectively fixed in the charter and loan agreement.  See A-28, 176, 205.  

But there is no reason or basis for the charterer to audit the owner because of fixed 

costs.  They are, by definition, fixed.  So, the inability to audit the fixed expenses is 

irrelevant to an application of 46 C.F.R. § 356.11(b)(7). 
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MARAD’s Final Action similarly failed to heed the problematic audit right.  

See A-381–88.  MARAD did not even cite its own regulation at 46 C.F.R. 

§ 356.11(b)(7).  These regulations do not say an audit right is unobjectionable if the 

charterer pays for all operating costs.  On the contrary, the audit right should have 

led MARAD back to the regulations providing that noncitizen payment for all costs 

indicates impermissible noncitizen control.  See 46 C.F.R. §§ 356.11(a)(8) & (b)(5).   

C. MARAD’s Findings Are Either Wrong, Irrelevant, or 
Unsubstantiated. 

The Final Action ultimately contains 12 findings upon which MARAD’s 

decision is based.  A-387.  Those findings are either wrong, irrelevant, or 

unsubstantiated as follows. 

MARAD Findings Analysis 

1.  “Based on its representations to 
MARAD, ECO and its affiliate, 
River 1, LLC” are “U.S. citizens 
within the meaning of 46 U.S.C. 
§ 50501.”  

 

Irrelevant.  Citizen ownership and 
operation does not equate to the absence of 
impermissible noncitizen “control” under 
46 U.S.C. § 56101(a)(1)(A). 
 

2. Coast Guard passed ECO’s and 
River 1’s citizenship. 

 

Irrelevant for the same reason. 

3. Viking does not have a purchase 
option and cannot force the sale of 
the vessel. 

 

Immaterial, since the noncitizen Viking 
controls the entire useful life of the vessel, 
infra.   

4. Charter term does not cover 
vessel’s entire expected useful life. 

Unsupported.  MARAD blindly 
accepted—without evidence, other 
substantiation, or analysis—that the vessel 
would have an extraordinary useful life of 
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, which is only by this artifice then 
10 years longer than the charter with all 
Viking options exercised. 
 

5. Viking has no control over 
negotiation of labor agreements. 

Unsupported.  There is nothing in the 
record reflecting that there are labor 
agreements, and any such costs are merely 
passed on to Viking regardless. 
 

6. Viking does not indemnify River 1 
for vessel owner/operator risks. 

Wrong.  Viking does cover River 1’s 
liabilities by reimbursing River 1 via 
OPEX.  This includes all expenses arising 
from accidents not caused by the gross 
negligence or intentional wrongful acts of 
the crew employed by River 1, and not 
covered by insurance.  A-194. 
 

7.  ECO is not sheltered from normal 
business risks. 

Wrong.  ECO is sheltered from all normal 
business risks via the clockwork payment 
by Viking of the charter hire and otherwise.  
Supra at 32–37. 
 

8.  ECO not precluded from taking 
on other business. 

Wrong.  River 1 and ECO as a whole 
actually are precluded from competing in 
the river cruise business.  A-198. 
 

9. ECO retains ultimate authority in 
establishing the budget. 

Wrong.  Where agreement might not be 
reached, arbitration with Viking sets the 
budget, not ECO itself.  A-176. 
 

10.  ECO affiliate will serve as vessel 
manager. 

Wrong.  Though technically expressed on 
paper, Viking controls whether ECO’s 
vessel manager is fired and prevents 
replacement by any person Viking deems 
unfit forever.  Supra at 37–39. 
 

11.  ECO retains exclusive authority 
to appoint a new vessel manager. 
 

Wrong for the same reasons at 10. 
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12.  Advance charter hire is acceptable 
as an equity contribution, with 
ECO bearing the vessel ownership 
risk, and ECO is not owned by 
Viking. 
 

Wrong, as previously explained.  Supra at 
40–48. 

MARAD’s reliance on so many erroneous findings to support the 

confirmation independently warrants vacatur. 

III. The Final Action Is Contrary to Law Because MARAD Failed to Comply 
With the Notice and Comment Provisions of NDAA Section 3502(b).   

MARAD’s many substantive errors reviewing Viking’s Rube-Goldberg 

transaction might have been identified and avoided, if MARAD had heeded 

Congress in its procedures.  But MARAD did not.  In the 2021 NDAA, Congress 

made “improvements to [the] process for . . . approving foreign vessel charters for 

passenger vessels.”  NDAA, Pub. L. No. 116-283, § 3502(b).  Congress specified:  

For fiscal year 2020 and each subsequent fiscal year, the 
Maritime Administrator shall make publicly available on 
an appropriate website of the Maritime Administration— 

(1) a detailed summary of each request for a 
determination, approval, or confirmation that a vessel 
charter for a passenger vessel is encompassed by the 
general approval of time charters issued pursuant to 
section 56101 of title 46, United States Code, or 
regulations prescribed pursuant to such section; and  

(2) the final action of the Administration with respect to 
such request, after the provision of notice and 
opportunity for public comment. 
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Id. (emphases added).  Yet rather than subject its already-completed analysis to real 

public review, MARAD’s vague July 30, 2021 notice (AR 254) failed to provide the 

public the requisite “detailed summary” necessary to allow meaningful public 

comment.  Until ACL petitioned to review MARAD’s Final Action—and later 

obtained access to the confidential administrative record after July 2022—ACL (and 

the public) lacked sufficiently detailed information to meaningfully assess and 

comment on Viking’s charter.  For this reason, too, the final action must be vacated 

and remanded to the agency. 

One source of legal guidance for reviewing MARAD’s failing in public 

participation is the case law applying the National Environmental Policy Act of 1969 

(“NEPA”).  NEPA, too, requires a “detailed statement” from agencies.  See 42 

U.S.C. § 4332 (“[T]he Federal Government shall . . . include . . . a detailed statement 

by the responsible official on . . .”) (emphasis added).  And NEPA’s implementing 

regulations grant the public rights to review and comment.  Like NDAA 

Section 3502(b), NEPA unquestionably grants certain agency “discretion” when 

soliciting “public involvement.” See Brodsky v. NRC, 704 F.3d 113, 121 (2d Cir. 

2013) (remanding to the agency for further explanation regarding public input).  But 

that discretion has limits.  See id.   

With Section 3502(b), there similarly must be limits to MARAD’s discretion 

when soliciting and responding to public comment.  Logically, as with NEPA, 

Case 22-1029, Document 81, 12/15/2022, 3437847, Page63 of 128



55 

“[w]hen the exercise of that discretion is challenged on appeal, the reviewing court 

properly considers whether the lack of public input prevented the agency ‘from 

weighing all the factors essential to exercising its judgment [under NEPA] in a 

reasonable manner.’”  See id. (quoting Friends of Ompompanoosuc v. FERC, 968 

F.2d 1549, 1557 (2d Cir. 1992).  Here, application of such a standard confirms the 

inadequacy of MARAD’s process. 

When soliciting public comment on the Viking charter, MARAD failed to 

provide a requisitely detailed summary, sufficient to allow the public to address “all 

the factors essential to exercising [MARAD’s] judgment.”  See Brodsky, 704 F.3d 

at 121 (emphasis added).  The entire public notice—which was not published in the 

Federal Register but posted several layers deep on MARAD’s website—was just 

over one page.  A-260–61.  The notice did not tell the public the standards MARAD 

would apply (in fact, had already applied) to review the charter.  Id.  Neither the 

River 1 application letter, the charter, nor the loan terms were provided—redacted 

or not redacted.  And the only control factors MARAD presented the public were 

the (wrong) findings ostensibly supporting MARAD’s decision.  The public was not 

provided accurate information relevant to the other control factors weighing against 

the determination.  And MARAD did not tell the public other information that—if 

properly analyzed in light of public comment and concern—weighed in favor of a 
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finding of impermissible control.  In other words, MARAD hid the ball.  And much 

of what it did tell the public was wrong.   

As set forth above, the detailed discussion of MARAD’s Final Action now 

confirms the inadequacy of the July 30, 2021 “Passenger vessel charter” posted for 

public comment.  See A-260–61.  Indeed, only when rendering the “final action” did 

MARAD first tell the public (again, after the public comment period) the standard 

MARAD applied; specifically, the principles of MARAD’s 1991 foreign transfer 

regulations and the control standards of the American Fisheries Act.  A-382. 

Moreover, MARAD’s Final Action essentially conceded the inadequacy of 

the public notice.  MARAD concedes that notice only “described terms of the 

proposed charter that we considered important in making our determination” when 

issuing the final action.  A-381 (emphasis added).  It thus rejected a public comment 

that “MARAD ha[d] not released sufficient information about the time charter.”  Id. 

As detailed above, there were many factors and terms not provided to the 

public for comment that are also important to the analysis (and which ACL did not 

receive until the administrative record in this case).  These included:  

•     

 

• Viking in fact pays all of River 1’s expenses.  A-173–77.   
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• There is no off-hire provision in the Viking charter during the initial -

year term.  See A-192.   

• Viking has no right to terminate the charter in the initial -year period.  

A-191. 

• Viking has “rights to exercise its option to require the Owner to appoint a 

new manager . . . as many times as it deems fit.”  A-185 (emphasis added).   

• And ECO agreed “that, for so long as the Ship is chartered to the Charterer 

hereunder, it will not operate any other vessels for use in the United States 

river cruise market.”  A-198.  

MARAD’s reliance on FOIA to withhold this information required by the 

NDAA is an independent cause to invalidate the Final Action and remand for further 

proceeding.  Preliminarily, as the redacted public record MARAD disclosed in July 

2022 reflects, almost all MARAD’s objections to disclosure of “confidential” 

information during years of FOIA litigation suddenly disappeared—except for a 

small number of targeted redactions in the administrative record.  More importantly, 

MARAD’s decision admits to withholding information under the mistaken belief 

that this was required by FOIA.  A-381.  That renders MARAD’s Final Action per 

se arbitrary and capricious.  Regents of Univ. of Cal., 140 S. Ct. at 1911 (vacating 

agency decision that “did not appear to appreciate the full scope of [its] discretion”).   
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MARAD claimed that its limited disclosure of the charter’s terms “complied 

with FOIA exemption 4 (5 U.S.C. § 552(b)(4)), which exempts from disclosure 

privileged and confidential commercial or financial information submitted to the 

Government.”  A-381.  But MARAD’s obligation to summarize and disclose the 

proposed time charter for public comment did not come in response to a FOIA 

request.  5 U.S.C. § 552(b)(4) is not generalized agency authority to withhold 

information from the public.  That authority to withhold documents only applies in 

response to requests pursuant to “[t]his section,” i.e., for FOIA requests.   

Moreover, “statutes enacted by one Congress cannot bind a later Congress, 

which remains free to repeal the earlier statute, to exempt the current statute from 

the earlier statute, to modify the earlier statute, or to apply the earlier statute but as 

modified.”  Dorsey v. United States, 567 U.S. 260, 274 (2012).  NDAA Section 

3502(b) was enacted after FOIA.  It requires a “detailed summary” sufficient for 

meaningful “provision of notice and opportunity for public comment.”  Id.  And 

Congress made no provision for withholding from the public allegedly confidential 

business information necessary for the public to comment meaningfully on a 

potential transfer of passenger vessel interest or control to a noncitizen.  Id.   

MARAD failed to provide meaningful notice and comment and thus “failed 

to consider . . . important aspect[s] of the problem.”  State Farm, 463 U.S. at 43.  It 
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did so based on an erroneous interpretation of FOIA.  For both these reasons, 

MARAD’s Final Action should be vacated. 

CONCLUSION 

MARAD’s 2022 Final Action contained nothing but post hoc rationalization 

of its 2019 confirmation that the Viking charter is not a prohibited bareboat charter.  

Both the substance and procedure were arbitrary and capricious, riddled with clear 

error or unsupported findings, and contrary to law.  The Final Action should be 

reversed or, at a minimum, vacated and remanded for further proceedings. 

 

Respectfully submitted, 

/s/ Jonathan D. Brightbill  
Jonathan D. Brightbill 
Constantine G. Papavizas 
Spencer W. Churchill 
WINSTON & STRAWN LLP 
1901 L Street NW 
Washington, DC 20036 
(202) 282-5855 
JBrightbill@winston.com 

December 8, 2022 
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DECLARATION OF CHARLES B. ROBERTSON 
 
 

 I, Charles B. Robertson, hereby declare as follows: 
 
1. I am the President and Chief Executive Officer of American Cruise Lines, Inc. 

(“ACL”), the Petitioner in the above-captioned case. 

2. I have been the President and CEO of ACL since February 2020, and before 

that I was Vice President of ACL for six years. 

3. As the President and CEO of ACL, I have primary responsibility for leading 

the company and making the ultimate business decisions for ACL.  To fulfill 

my responsibilities, I have direct and detailed knowledge of financial affairs 

of ACL, its marketing objectives, and its competitive position in the American 

cruise vessel market. 

4. ACL, which has been in business since 1998, is family owned, headquartered 

in Guilford, Connecticut, and currently owns and/or operates 14 overnight 

U.S.-flag passenger vessels. ACL is currently having 4 additional ships built 

for the overnight U.S. passenger market.  

5. ACL operates vessels, among other places, in Alaska, the Columbia and 

Snake Rivers, the Mississippi River, New England, the Ohio River, the 

Southeast U.S. and the Tennessee River.  Further information is available at 

americancruiselines.com. 
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6. ACL historically has at least four direct competitors that own and operate 

similar U.S.-flag overnight passenger vessels. To the best of ACL’s 

knowledge, each of these competitors comply with the citizenship 

requirements of the coastwise trade.  

7. ACL and its competitors have realized growth over the past ten years and are 

capable of satisfying the demand for domestic overnight cruises.  

8. ACL has operated cruise vessels on the Mississippi River since 2012 and in a 

typical year operates about 170 cruises from February through December on 

the Mississippi River.  ACL operates cruises from New Orleans to St. Paul, 

Minnesota, and many intermediate points. 

9. ACL’s vessels are built and flagged in the United States.  

10. When ACL first learned of the plans of Viking Cruises, Ltd. (“Viking”) to 

operate vessels in the United States, ACL was concerned about the integrity 

of U.S. citizenship requirements applicable to U.S.-flag vessels. 

11. Viking, not being a U.S. citizen company under U.S. maritime citizenship 

laws, could not simply own and operate cruise vessels in the U.S. market. 

12. We first became aware that Viking was attempting to gain access to the U.S. 

cruise market restricted to U.S. citizens in approximately 2014. 
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13. We later became aware that the U.S. Maritime Administration had issues with 

these early efforts by Viking to gain access to the U.S. cruise market.  There 

were numerous accounts in the public press implying that Viking had issues 

complying with U.S. Maritime Administration requirements (several of those 

reports are attached as Exhibit A). 

14. Although Viking has contracted to have one vessel built for the U.S. cruise 

vessel market, that vessel is the largest cruise vessel operating on the 

Mississippi River.  

15. The Viking Mississippi is configured to transport up to 386 passengers which 

is a passenger capacity 103 percent larger than any vessel owned and operated 

by ACL.  ACL’s largest vessel carries 190 passengers. 

16. Moreover, based on the U.S. Maritime Administration web site listing 

application for U.S. Government vessel financing, Viking intended to build 

two more similar vessels with the actual cost to the application in the amount 

of about $167 million and $174 million, respectively.1  The MARAD web site 

indicates that the two applications are on hold as of December 2021 but have 

not been withdrawn. 

 
1 https://www maritime.dot.gov/grants/title-xi/pending-applications. 
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17. The cruise vessel Viking Mississippi entered service on the Mississippi River 

on or about September 3, 2022.   

18. Based on information and belief, the Viking Mississippi has undertaken to date 

approximately 10 voyages. 

19. According to Viking’s web site, Viking intends that the Viking Mississippi 

will undertake approximately 40 voyages in 2023 on the Mississippi River. 

20. Assuming average Mississippi River conditions, the Viking Mississippi is 

capable of undertaking approximately 40 voyages a year on the Mississippi 

River, but this number can vary depending on the length of cruises. 

21. Viking published and distributed a “Travel Advisory Guide” entitled 

“Modernizing Mississippi River Cruising” dated 2022 which claims “to bring 

modern river cruising to the Mississippi in 2022.”  Exhibit B at 1. 

22. This brochure was intended for travel agents.  It takes direct, competitive aim 

at ACL and other U.S. cruise companies, including by purporting to compare 

the ACL vessels unfavorably with the Viking Mississippi.  Exhibit B at 7. 

23. Although ACL believes that many of the so called “Competitive Advantages” 

in the “Travel Advisory Guide” are false or misleading, the comparison chart 

nevertheless shows Viking’s head-to-head competition with ACL and other 

U.S. cruise companies. 
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24. The “Travel Advisory Guide” scarcely mentions “Edison Chouest Offshore” 

as Viking’s “American partner” (Page 2) and as the “Owner and Nautical 

Operator” of the Viking Mississippi (Page 10). 

25. Instead, the “Travel Advisory Guide” highlights the “Viking Family,” and the 

Viking “dedicated staff.”  (Page 21.)  Viking states, “Our knowledgeable and 

highly experienced Swiss management oversees your entire journey and 

handpicks each member of our onboard team.”  (Page 21). 

26. The “Travel Advisory Guide” also refers to “Mississippi Ships” (Page 3). 

27. ACL sells tickets as much as two years in advance of the cruise, with most 

tickets sold between 12 and 3 months in advance of the cruise. ACL believes 

this is typical in the small ship segment of the industry. 

28. Even though the Viking Mississippi has operated for only a portion of the 

calendar year 2022, Viking began promoting the 2022 season for the Viking 

Mississippi in 2021. 

29. ACL has sustained a negative economic impact in 2022. Advance booking 

data suggests that this negative trend will continue into 2023.  

30. In markets other than the Mississippi River, ACL experienced a 14% drop in 

occupancy in 2022 compared to the pre-pandemic calendar year 2019. 
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31. On the Mississippi River ACL experienced a 27% drop in occupancy in 2022 

compared to 2019. On the Mississippi River, ACL is performing with 

materially lower occupancy, less than any other market in calendar year 2022. 

32. As of December 2, 2022, ACL has 19% fewer tickets sold for the 2023 season 

on the Mississippi River than it did at the same time last year for the 2022 

season. This is compared to a drop of only 9% in markets other than the 

Mississippi River.   

33. There are no other factors of which we are aware to account for the differences 

in both past and future performance on the Mississippi River versus other U.S. 

markets other than the entry on the river of the Viking Mississippi. 

I declare under penalty of perjury that the foregoing is true and correct.  

Signed this ____ day of December, 2022 at Guilford, Connecticut. 

 
      By:       

        Charles B. Robertson 
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