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JURISDICTIONAL STATEMENT

District Court Jurisdiction

The District Court’s subject-matter jurisdiction arose under 28 U.S.C. §§ 1331
and 1343, because Plaintiff alleged that Defendants violated Jeffrey Melvin’s rights
under the Fourth Amendment to the United States Constitution pursuant to 42 U.S.C.
§ 1983. (App. at 35)

Appellate Jurisdiction Over The Individual Defendants’ Appeals

This Court’s jurisdiction arises under 28 U.S.C. § 1291 because the individual
Defendants-Appellants (Daniel Patterson and Joshua Archer (the “Officers”)) appeal
from the denial of their motions for summary judgment based on qualified immunity,
which is a final decision. See Mitchell v. Forsyth, 472 U.S. 511, 530 (1985). The
denial of a defense of qualified immunity that turns on abstract issues of law is
immediately appealable on an interlocutory basis pursuant to the collateral order
doctrine. Id.; Surat v. Klamser, 52 F.4th 1261, 1269 (10th Cir. 2022). “Abstract
issues of law are limited to ‘(1) whether the facts that the district court ruled a
reasonable jury could find would suffice to show a legal violation’ and ‘(2) whether
that law was clearly established at the time of the alleged violation.”” Surat, 52 F.4th
at 1269 (citation omitted).

The Officers’ appeals ask this Court to answer both of these abstract questions

of law. First, accepting as true the facts that the District Court concluded a reasonable

1



Appellate Case: 23-1070 Document: 010110870657 Date Filed: 06/07/2023 Page: 9

jury could find, did the Officers violate Jeffrey Melvin’s constitutional rights? Was
the force they utilized to detain Melvin reasonable, where before seeking to detain
Melvin, the Officers, at most, reasonably suspected him of committing obstruction
(App. at 526); before the Officers sought to detain him, Melvin posed no immediate
threat to the safety of himself or others (id.); and after Officer Patterson ordered
Melvin to turn around and put his hands behind his back, “Melvin resisted arrest,
struggled with the Officers, and failed to comply with repeated commands to stop,
to get down, and to put his hands behind his back” (id. at 527). This is a purely legal
question within this Court’s jurisdiction on an interlocutory appeal. See, e.g., Surat,
52 F.4th at 1270 (concluding that the Tenth Circuit has “jurisdiction to determine
‘whether the facts that the district court ruled a reasonable jury could find would

299

suffice to show’” that an officer’s use of force during an arrest was reasonable on
the constitutional violation prong of qualified immunity (citation omitted));
Crowson v. Washington Cnty. Utah,983 F.3d 1166, 1181 (10th Cir. 2020) (reversing
summary judgment order denying qualified immunity to an individual defendant
because he did not violate the plaintiff’s constitutional rights); Est. of Valverde v.
Dodge, 967 F.3d 1049, 1064 (10th Cir. 2020) (same).

Second, the Officers also ask this Court whether it was clearly established as

of April 26, 2018, “that deploying a Taser 8 times in approximately 90 seconds at

Mr. Melvin, under the circumstances of this case, was violative of the Fourth
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Amendment.” (App. at 532) Defendants acknowledge that the Court, again, must
accept as true the facts that the District Court concluded a reasonable jury could find
when answering this question. But whether the law was clearly established at the
time of the alleged violation is an abstract issue of law that this Court routinely
determines on interlocutory appeals from the denial of qualified immunity. See, e.g.,
Surat, 52 F.4th at 1280; Heard v. Dulayev, 29 F.4th 1195, 1207 (10th Cir. 2022).

In addition, the existence of some material issues of fact (see App. at 529)
does not deprive this Court of jurisdiction. This Court “has jurisdiction to review
denials of summary judgment based on a finding of material issues of fact by taking
as true the facts the district court ‘concluded a reasonable jury could find ... in favor
of the plaintiff’ to consider ‘abstract questions of law.”” Surat, 52 F.4th at 1270
(citation omitted; ellipses in original). See also Est. of Valverde, 967 F.3d at 1059
(despite the existence of disputed facts, the Tenth Circuit had jurisdiction over an
appeal of the denial of qualified immunity on summary judgment). Because the
Officers’ appeals raise abstract issues of law under the facts that the District Court
concluded a reasonable jury could find, this Court has jurisdiction over the Officers’
appeals.

Pendent Appellate Jurisdiction Over the City’s Appeal

The Court also may exercise pendent appellate jurisdiction over the City of

Colorado Springs’s (“City”) appeal of the denial of its motion for summary judgment
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because the City’s appeal is “ ‘inextricably intertwined’ ” with the Officers’ appeals.
Moore v. City of Wynnewood, 57 F.3d 924, 930 (10th Cir. 1995), quoting Swint v.
Chambers Cnty. Comm'n, 514 U.S. 35, 51 (1995). “[A] pendent appellate claim can
be regarded as inextricably intertwined with a properly reviewable claim on
collateral appeal ... if the pendent claim is coterminous with, or subsumed in, the
claim before the court on interlocutory appeal—that is, when the appellate resolution
of the collateral appeal necessarily resolves the pendent claim as well.” Moore, 57
F.3d at 930 (emphasis in original).

A municipality’s appeal of the denial of summary judgment on a claim under
42 U.S.C. § 1983 is “inextricably intertwined” with an individual defendant’s appeal
of the denial of qualified immunity on the constitutional violation prong, because a
finding that the individual did not violate the plaintiff’s constitutional rights
necessarily resolves the claim against the municipality. In such cases, this Court
tends to exercise pendent appellate jurisdiction over the municipal claim. See
Crowson, 983 F.3d at 1192 (on appeal of denial of qualified immunity, exercising
pendent appellate jurisdiction over county’s appeal concerning municipal liability
failure to train claim and reversing denial of summary judgment to county, because
individual defendant did not violate the plaintiff’s constitutional rights); Moore, 57

F.3d at 930 (same).



Appellate Case: 23-1070 Document: 010110870657 Date Filed: 06/07/2023 Page: 12

As discussed above, the Officers appeal the denial of qualified immunity
based on the constitutional violation prong of qualified immunity. If their appeals on
that issue 1s successful, then the Court’s holding necessarily would resolve Plaintift’s
claim against the City. Thus, the City’s appeal is inextricably intertwined with the
Officers’ reviewable claims, and this Court can exercise pendent appellate
jurisdiction over the City’s appeal.

Timeliness of Appeal

Defendants’ appeals are timely pursuant to Federal Rule of Appellate
Procedure 4(a)(1)(A). The District Court entered the order denying the Defendants’
motions for summary judgment on March 8, 2023. (App. at 538) Defendants filed

their notice of appeal on March 13, 2023. (App. at 539)
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

1. According to the District Court, Colorado Springs Police Officers
Daniel Patterson and Joshua Archer were entitled to “use some force ... to subdue
and detain Mr. Melvin.” (App. at 527-28 (emphasis in original)) But did the District
Court err when finding that a reasonable jury could conclude that the Officers used
excessive force in violation of the Fourth Amendment, where (a) the evidence does
not show, and the District Court did not find, that Melvin was subdued or under their
control at any time they used force on him, and (b) the Officers’ uses of force—
namely, physical control techniques, displaying and threatening use of OC spray, an
OC spray deployment, up to eight Taser deployments, and two elbow strikes over
seven minutes—still did not enable the Officers to subdue and handcuff the actively
resisting and evading Jeffrey Melvin?

2. Did the District Court err when finding that it was clearly established
on April 26, 2018, that “deploying a Taser 8 times in approximately 90 seconds,
under the circumstances of this case, was violative of the Fourth Amendment” (App.
at 532)?

3. Did the District Court err when denying summary judgment to the City

of Colorado Springs where Melvin’s constitutional rights were not violated?
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STATEMENT OF THE CASE

This case presents the time-worn dilemma police officers face when a non-
violent misdemeanant defies their commands to “turn around and put your hands
behind your back.” To what lengths may the officer go to detain the person? This
Court already has answered that question: “officers may employ the amount of force
necessary to complete the arrest.” Youbyoung Park v. Gaitan, 680 Fed. App’x 724,
739 (10th Cir. 2017).

Here, that is all that Colorado Springs Police Officers Daniel Patterson and
Joshua Archer did. In their seven-minute struggle to handcuff Jeffrey Melvin, the
Officers steadily increased their displays and uses of force on Melvin, so as not to
use greater force than what was reasonably necessary to detain him. But physical
control techniques, OC spray, Taser deployments, and elbow strikes still did not
enable the two Officers to handcuff Melvin. Only when two additional police
officers, who were not fatigued by the prolonged fight, arrived on scene were they—
that is, the fresh officers, not Officers Patterson and Archer—able to get Melvin into
handcuffs. Ultimately, the force that was necessary to handcuff Melvin was the
addition of two fresh officers; the force Officers Patterson and Archer used was
insufficient to achieve his detention. The District Court therefore erred in concluding
that a reasonable jury could find that Officers Patterson and Archer used excessive

force on Melvin in violation of his clearly established rights because, as a matter of
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law, they did not use force on him when he was subdued or under their control and
they did not use greater force than reasonably necessary to detain him.
Facts'

On April 26, 2018, at approximately 12:31 a.m., Colorado Springs Police
Officers Daniel Patterson and Joshua Archer (the “Officers”) “responded to a report
of a disturbance in an apartment building.” (App. at 507) “The alleged disturbance
was a ‘cold’ disturbance, meaning that it had already occurred and was not ongoing.”
(/d.) “Dispatch informed the Officers that people were fighting in an apartment
below the reporting party, no known weapons were involved, and the description of
the suspect was unknown.” (/d.)

“When the Officers arrived at the building, Mr. Melvin was walking out and
let the Officers into the apartment complex.” (App. at 507) “The Officers did not
know who Mr. Melvin was at the time.” (/d.) “The Officers knocked on the door of
apartment 211 and spoke with its occupant, Jordan Bruno.” (/d.) “When Mr. Bruno
opened the door, he was holding a liquor bottle and stated that he had been drinking.”
(Id.) “Mr. Bruno told the Officers that he had a ‘physical fight’ with his ‘homeboys,’

but he ‘kicked them both out’ and they left.” (/d.) “The Officers asked if anyone was

! The recitation of facts largely is taken from the District Court’s order on the
Defendants’ motions for summary judgment (App. at 507-513), particularly because
this Court must accept as true “ ‘the facts that the district court ruled a reasonable
jury could find.” ” Surat, 52 F.4th at 1269 (citation omitted).

8
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injured, and Mr. Bruno responded no and said that he was just with his ‘two
homegirls’ in the apartment.” (/d.)

“Mr. Bruno was cooperative and allowed the Officers to come into his
apartment.” (App. at 508) “He provided the Officers with his ID.” (/d.) “In the living
room of the apartment, a female juvenile (‘A.S.”) was sitting on the floor and an
adult female, Nancy Dorado, was sitting on the sofa with the TV on.” (/d.) A.S. was
“wearing sweatpants, a tank top, and a blanket wrapped around her shoulders.” (App.
at 509) “Officer Patterson asked if anyone was hurt and if the two females were
okay, and both of them responded that they were fine.” (App. at 508) “Neither A.S.
nor Dorado displayed signs of distress.” (Id.) “A.S. told the Officers that she was 16
years old, that her legal guardian, who was her grandmother, resided in Texas, and
that her father and uncle lived in Colorado Springs.” (/d.) Mr. Bruno was nearly 27
years old; Ms. Dorado was 34. (App. at 70 4 7, 272 4 7)

“The Officers spent approximately the next 16 minutes speaking with Mr.
Bruno, A.S., and Ms. Dorado.” (App. at 509) “[D]uring this time, ‘everyone had
been pretty cooperative and things were pretty calm.” ” (/d. (citation omitted))
“Officer Patterson explained to the three occupants of the apartment that he was
asking questions and needed to get in contact with A.S.’s parents because it was
about 1:00 a.m. and she was 16 years old in an apartment with two adults.” (/d.)

“Mr. Bruno explained that he knew A.S. through a friend from high school.” (/d.)
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“A.S. provided a phone number for her father, but no one answered when Officer
Patterson called the number.” (/d.)

“Officer Patterson then asked A.S. to come talk with him in the hallway.”
(App. at 509) “A.S. stated that she was living with Ms. Dorado at the time, denied
being a runaway, and said she would call her uncle who also lives in Colorado
Springs.” (Id.) A.S. also told Officer Patterson that it was just one male who fought
with Mr. Bruno earlier. (App. at 69, § 4; App. at 271) “A.S. then returned inside the
apartment and told Officer Archer that she got in touch with her uncle, who said that
he would come pick her up but it would take about 15 minutes.” (App. at 509) “A.S.
also asked Officer Archer if she could ‘smoke a bowl’ of marijuana.” (Id.)

“While Officer Patterson was out in the hallway on a phone call, he saw Mr.
Melvin at the exterior door of the apartment building.” (App. at 509) “Officer
Patterson opened the door for him and asked Mr. Melvin if he was going to
apartment 211.” (Id. at 509-510) “Mr. Melvin said no, then ‘immediately ran’ to
apartment 211, opened the door, entered the apartment, ‘slammed the door shut,’
and locked it.”? (Id. at 510) “Officer Patterson, from the hallway, screamed ‘Josh’ to

alert Officer Archer, who was still inside the apartment.” (/d.)

? Plaintiff disputes Officer Patterson’s characterization of these events only on the
basis that there is no video recording showing them. (App. at 510 n.2)

10
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“Officer Archer immediately ordered Mr. Melvin away from the door, and
Mr. Melvin complied, expressing surprise and asking, ‘Who’s Josh?” ” (App. at 510)
“Mr. Melvin moved away, and Mr. Bruno assisted in unlocking the door.” (/d.)
“[A]pproximately 5-10 seconds passed before Mr. Melvin moved away from the
door,” and “the door was unlocked and Officer Patterson was able to re-enter the
apartment” within 20 seconds. (/d.)

“Officer Patterson re-entered the apartment and immediately ordered Mr.
Melvin to turn around and put his hands behind his back.” (App. at 510) “Mr. Melvin
responded, ‘No,’ pulled his arms away, and moved deeper into the apartment.” (App.
at 79 9 2; App. at 275) “The Officers began yelling and grabbing for Mr. Melvin.”
(App. at 510) “The scene quickly became chaotic.” (/d.) “Officer Patterson grabbed
Mr. Melvin’s arm and chest and pointed his OC canister (pepper spray) at Mr.
Melvin,” stating “You’re about to get OC’d. Turn around and put your hands behind

your back. Now!” (App. at 511; Archer BWC at 18:54°)

3 The parties conventionally filed the body-worn camera video recordings of Officers
Patterson, Archer, Evenson and Gonzalez with the District Court. (See App. at 261-
263, 391, 420) Pursuant to this Court’s order on June 7, 2023, Defendants will
submit the body-worn camera video recordings to this Court on a thumb drive.
Defendants’ citation herein to “Archer BWC” is to the file on the thumb drive
labeled “Doc. 123-1 Archer BWC” which was submitted to the District Court as
Exhibit 1 to the Individual Defendants’ Motion for Summary Judgment (Doc. 123).
(See App. at 261)

11
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“The Officers struggled with Mr. Melvin” for “over a minute, during which
time at least one Officer and at times both of them had hands on Mr. Melvin.” (App.
at 511) Mr. Melvin did not attempt “to hit, kick, bite, or spit at the Officers;” and he
did not threaten anyone. (/d.) But “Mr. Melvin held on to the windowsill while
resisting and attempted to put his foot up near the windowsill.” (/d.) “Mr. Melvin
also repeatedly yelled for Mr. Bruno to ‘help’ him.” (/d.) “Officer Patterson used his
OC spray on Mr. Bruno after Mr. Bruno reportedly jogged in place and balled his
fists, which Officer Patterson ‘interpreted as pre-attack indicators.’” (/d.)

“After struggling with Mr. Melvin” for over a minute, “Officer Patterson
ordered Officer Archer to tase Mr. Melvin.” (App. at 511) “Officer Archer deployed
a Taser cartridge at Mr. Melvin for a 5-second Taser cycle while Officer Patterson
was holding him, and Mr. Melvin made a sound of pain.” (/d.) Four seconds after
the end of the Taser cycle, “Officer Archer deployed a second Taser cartridge at Mr.
Melvin” for a 5-second cycle. (App. at 511-512; App. at 409, lines 627-628)

“Mr. Melvin cried out in pain,” and yelled to Mr. Bruno for “help.” (App. at
512) When the Taser cycle completed, he said to the Officers, “Okay, I’'m stopping.
I’m stopping. But let me go. I got asthma.” (Archer BWC at 20:08-20:14) While
continuing to issue commands to Melvin to “Get on the ground!” and grapple with
him, Officer Patterson yelled to the others in the apartment to go open the apartment

door for the police officers who would be coming to help, to which Mr. Melvin

12
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responded, “No, don’t open no fucking door.” (Archer BWC at 20:36-20:41) “20
seconds later, while Officer Patterson was holding Mr. Melvin’s arms behind his
back,” Officer Archer pulled the trigger of his Taser a third time, “sending 5 seconds
of charge through the already connected probes.” (App. at 512; App. at 409, lines
628-629) “Mr. Melvin again reacted in pain.” (App. at 512) “12 seconds later, while
Officer Patterson was holding Mr. Melvin’s hands behind his back with one arm and
had his second arm around the front of Mr. Melvin’s neck, Officer Archer deployed
his Taser for a fourth 5-second cycle.” (Id.) “11 seconds later,” Officer Archer pulled
the trigger of his Taser “a fifth time while Officer Patterson continued to hold him
and struggle with [Mr. Melvin] on the ground.” (/d.; App. at 409, lines 630-631)
During Officer Archer’s Taser deployments and the intervals in between,
Melvin was “us[ing] his body movements to resist being handcuffed.” (App. at 528)
After another approximately 15 seconds of struggling, “Officer Patterson
pushed Mr. Melvin away from him and deployed OC spray into Mr. Melvin’s face.”
(App. at 512) “Mr. Melvin attempted to flee and ran towards the entryway of the
apartment.” (/d.) “Officer Patterson deployed his first Taser cartridge at Mr.
Melvin.” (Id.) He perceived that it missed Melvin entirely. (App. at 91:3-92:9
(Patterson Dep.)) He “then immediately deployed his second Taser cartridge one
second later.” (App. at 512) Officer Patterson’s Taser deployment “forced Mr.

Melvin to the ground and incapacitated him for 5 seconds.” (App. at 512)

13
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“Mr. Melvin then stood up, batted the Taser wires away from him, and ran
from the apartment.” (App. at 512) “The Officers chased Mr. Melvin outside and
down the street, where he collapsed about 35 seconds later.” (Id.) “During the time
that he was being held down by the Officers, Mr. Melvin said things like, ‘You’re
killing me. You’re honestly killing me’; ‘I can’t breathe’; ‘You’ve gotta get off.
You’ve gotta get off’; and ‘I’ve honestly got asthma.’” ” (/d.) But “Mr. Melvin lay
with an arm underneath his body.” (/d. at 512-13) Officer Patterson ordered Mr.
Melvin, “Get on the ground now!” “Put your hands behind your back!” “Give me
your hand!” (Archer BWC at 23:30-23:50) “Officer Patterson struck Mr. Melvin in
the abdomen area twice with his elbow to force him to put his hands behind his
back.” (App. at 513)

Additional Colorado Springs police officers—including Officers Blake
Evenson and Richard Gonzalez—arrived on scene while Mr. Melvin lay on the
ground with an arm underneath his body. (App. at 80 9§ 9; App. at 276 9 9) For over
a minute, officers commanded Mr. Melvin, “Put your hands behind your back!”
“Give me you other hand, man!” “Stop resisting! “Y ou gotta keep your hands behind
your back, man!” (Archer BWC at 23:38-25:07) Officer Evenson ultimately was
able to pull Mr. Melvin’s arm behind his back, and Officer Gonzalez applied the

handcuffs. (App. at 276 9 9) All force on Mr. Melvin ceased once he was handcuffed,
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approximately seven minutes after he entered the apartment. (App. at 75 9 8; App.
at 274 9 8; Archer BWC at 17:58-25:07)

Procedural History

Plaintift filed suit against Officer Patterson, Officer Archer and the City on
April 8, 2020. (App. at 4) Plaintiff subsequently filed an Amended Complaint on
July 1, 2020, asserting a single claim for relief against all Defendants: excessive
force under the Fourth Amendment. (App. at 35)

Summary Judgment Briefing

Officers Patterson and Archer moved for summary judgment based on
qualified immunity. (App. at 66) Addressing the crimes at issue, the Officers argued
that they had probable cause to believe that Melvin had committed obstructing a
peace officer in their presence. (App. at 67) They also argued that they had
reasonable suspicion to detain Melvin for far more serious crimes. In relation to the
physical fight that had occurred in the apartment, the Officers reasonably suspected
Melvin of felony burglary, felony trespass, assault, and harassment, because Melvin
could be the assailant returning to the scene of the fight to exact further harm on
Bruno. (App. at 68-69) In relation to the juvenile, the Officers reasonably suspected
Melvin of felonies relating to human trafficking for sexual servitude and
contributing to the delinquency of a minor. (App. at 69-71) Furthermore, Melvin’s

manner of entry into the apartment—namely, without first obtaining Bruno’s
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consent—gave them reasonable suspicion for felony burglary and felony trespass.
(App. at 71-72)

The Officers also argued that Melvin posed an immediate threat to the safety
of himself and others. (App. at 77-78) From the Officers’ perspective, Melvin twice
had tried to jump head-first out of the apartment’s second story window. He failed
to comply with the dozens of commands issued by the Officers. He invited Bruno to
the fight with the Officers. He appeared to be on drugs. The Officers were fatiguing,
but Melvin was not. Melvin hadn’t been searched for weapons, and Officer Patterson
feared that Melvin would overpower them and gain control of a weapon to harm
them or others. (/d.)

The evidence also demonstrated that Melvin actively resisted and evaded
arrest. (App. at 79-80) Before the Officers used any physical force on Melvin,
Officer Patterson ordered him to turn around and put his hands behind his back
because he was being detained. Melvin said, “No!” and pulled his arms away from
the Officers, walking deeper into the apartment. He actively resisted the Officers’
attempts to handcuff him and failed to comply with dozens of commands to stop
resisting, lay down on the ground, and to give up his hands. After the only Taser
deployment that caused five seconds of incapacitation, Melvin jumped up, swatted

the Taser wires away, and took off running. Even after the foot chase, Melvin held
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one arm underneath his body, refusing to surrender it for handcuffing. Two fresh,
unfatigued officers had to pull Melvin’s arm out to finally get him in handcuffs. (/d.)

Finally, the Officers argued that their uses of force did not violate clearly
established law because they reasonably suspected Melvin of serious felonies,
warned him before deploying their Tasers, and ceased all force on him once he was
handcuffed. (App. at 81-82) In addition, Melvin actively resisted and attempted to
evade detention the entire time, except for the one, five-second Taser cycle that
caused neuromuscular incapacitation (NMI). (/d.)

Plaintiff filed a response to the Officers’ motion (App. at 269-293), and the
Officers filed a reply (App. at 442-456).

The City also moved for summary judgment, arguing, inter alia, that
Plaintiff’s failure to demonstrate that the Officers violated Melvin’s constitutional
rights disposed of Plaintiff’s claim against the City. (App. at 423) Plaintiff filed a
response (App. at 473-494), and the City filed a reply (App. at 495-505)

The District Court Order

The District Court denied both the Officers’ and the City’s motions for
summary judgment. (App. at 538) With respect to the constitutional violation prong
of qualified immunity, the District Court analyzed the three Graham factors. First,
on the “severity of the crime” factor, the District Court found it “implausible” for

the Officers to suspect Melvin of any crimes involving A.S., involving the physical
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fight that had occurred earlier in the evening between Bruno and one of his
“homeboys,” and involving Melvin’s entry into the apartment without Bruno’s
permission. (App. at 522-525) The District Court also was “skeptical that it was
reasonable to suspect Mr. Melvin of obstruction or interference when he ‘ran’ from
Officer Patterson and locked the door to apartment 211, particularly because (1)
there is no evidence that Mr. Melvin was aware that Officer Archer was inside the
apartment at the time, and (2) the evidence is disputed whether Mr. Melvin had any
reason to believe that apartment 211 was involved in an investigation such that
‘locking’ Officer Patterson out would obstruct or interfere with Officer Patterson’s
work as a peace officer.”* (App. at 525) The District Court also reasoned that “[a]ny
‘obstruction’” by Melvin was “temporary and quickly remedied” by Melvin’s
compliance with Officer Archer’s order to move off the door. (App. at 525-26) At
most, the District Court concluded, the Officers reasonably suspected Melvin of
“obstructing a peace officer,” which “is only a class 2 misdemeanor.” (App. at 526)

Second, the District Court found that “[t]here is no evidence showing that Mr.

Melvin posed an immediate threat to the safety of himself or others before the

* The District Court deemed the evidence concerning Officer Patterson’s interaction
with Mr. Melvin in the hallway—where Officer Patterson asked Melvin if he was
going to apartment 211—"“disputed” solely based on the absence of a video
recording of the interaction. (App. at 510 n.2) There is no evidence undermining
Officer Patterson’s sworn testimony as to the events, however. (App. at 124:17-
129:15 (Patterson Dep.))
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Officers attempted to detain him.” (App. at 526) “He did not issue any verbal or
physical threats, the Officers did not observe him carrying any weapons, and he was
not physically aggressive towards anyone.” (/d.)

Third, on “whether Mr. Melvin resisted arrest or attempted to flee,” the
District Court found that the factor “weighs in favor of the use of some force during
the period in which Mr. Melvin was resisting.” (App. at 527) With respect to that
level force, the District Court identified the “ ‘relevant inquiry’ ” as “ ‘whether the
taser use was reasonable and proportionate given [Mr. Melvin’s] resistance.” ” (/d.
(citation omitted)) Quoting this Court, the District Court explained, “ ‘[TThe
excessive force inquiry evaluates the use of force used in a given arrest or detention
against the force reasonably necessary to effect a lawful arrest or detention under the
circumstances of the case.” ” (App. at 527 (citation omitted))

Analyzing the evidence, the District Court noted that “when Officer Patterson
re-entered the apartment, he ordered Mr. Melvin to turn around and put his hands
behind his back.” (App. at 527) Mr. Melvin failed to comply with the order, so “the
Officers began grabbing at Mr. Melvin’s arms and jacket and struggling with him
deeper into the apartment.” (Id.) “[D]uring approximately the next minute, Mr.
Melvin resisted arrest, struggled with the Officers, and failed to comply with

repeated commands to stop, to get down, and to put his hands behind his back.” (/d.)
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Thus, according to the District Court, “the use of some force was reasonable to
subdue and detain Mr. Melvin.” (Id. at 527-28 (emphasis in original))

But the District Court determined that Mr. Melvin’s resistance did not “justify
the severe force ultimately used.” (/d. at 528) The District Court characterized Mr.
Melvin’s resistance as “not aggressive or violent toward the Officers or anyone else
in the apartment.” (I/d.) “Mr. Melvin did not initiate any physical contact; he never
attempted to hit, kick, bite, or spit at the Officers; and he never threatened anyone.”
(/d.) According to the District Court, “he merely used his body movements to resist
being handcuffed and attempted to flee from the Officers.” (/d.)

As a result, the District Court found that the Officers’ “repeated Taser
deployments over the next 90 seconds—several of which occurred within mere
seconds of each other, allowing little time for Mr. Melvin to recover and comply
with orders—were not justified by the totality of the circumstances based on the
undisputed facts.” (App. at 529) The District Court concluded that “[a] reasonable
jury could determine that the Officers’ repeated Taser deployments in quick
succession against a resisting but non-violent arrestee were violative of Mr. Melvin’s
rights under the Fourth Amendment,” and “that the Officers unreasonably and
immediately escalated the situation at several critical junctures, thus creating the
need to use force and causing Mr. Melvin to instinctively attempt to flee from

repeated Taser shocks.” (1d.) In conclusion, the District Court found “a triable issue
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as to whether [the Officers] violated Mr. Melvin’s rights under the Fourth
Amendment.” (App. at 530)

On the clearly established prong of qualified immunity, the District Court held
that “a reasonable officer would have understood that deploying a Taser 8 times in
approximately 90 seconds at Mr. Melvin, under the circumstances of this case, was
violative of the Fourth Amendment.” (App. at 532) To reach its conclusion, the
District Court relied on this Court’s decisions in Casey v. City of Federal Heights,
509 F.3d 1278 (10th Cir. 2007), Cavanaugh v. Woods Cross City, 625 F.3d 661 (10th
Cir. 2010), and Perea v. Baca, 817 F.3d 1198 (10th Cir. 2016). (App. at 531-532)
The District Court expressed its belief that these three cases “have clearly established
that disproportionate use of a Taser on a nonviolent arrestee not suspected of a
serious crime constitutes excessive force.” (App. at 532) Even though the District
Court explicitly acknowledged that “there is no specific limit on the number of times
an arrestee may be tased within a given time interval,” it nonetheless concluded that
the unconstitutionality of “deploying a Taser 8 times in approximately 90 seconds”
was “ ‘beyond debate.” ” (App. at 530, 532 (citation omitted))

Finally, the District Court denied the City’s motion for summary judgment, in
part “[bJecause [it] found a triable issue as to whether the Officers exceeded

constitutional limitations on the use of force.” (App. at 534)
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SUMMARY OF THE ARGUMENT

I. Constitutional Violation Prong: The District Court erred in finding
that the Officers’ “repeated Taser deployments ... were not justified by the totality
of the circumstances” (App. at 529) for two reasons. First, the evidence does not
show, and the District Court did not find, that Melvin was subdued or under the
Officers’ control at any time when they deployed their Tasers. Second, none of the
Officers’ uses of force enabled them to detain Melvin. Thus, as a matter of law, the

4

Officers could not have “ ‘used greater force than would have been reasonably
necessary to effect a lawful arrest.” ” Youbyoung Park v. Gaitan, 680 Fed. App’x
724, 738 (10th Cir. 2017) (citation omitted).

II. Clearly Established Prong: The District Court erred when it
concluded that it was clearly established as of April 26, 2018 “that deploying a Taser
8 times in approximately 90 seconds at Mr. Melvin, under the circumstances of this
case, was violative of the Fourth Amendment.” (App. at 532) First, neither Officer
deployed their Taser eight times, so the District Court’s analysis was flawed from
the start. Second, despite acknowledging that this Court explicitly has “declined to
‘set a specific limit on the number of times an arrestee may be tased within a given
time interval,”” the District Court nonetheless held that the unconstitutionality of

“the multiple, repeated” Taser deployments here was “ ‘beyond debate.” ” (App. at

530, 532 n.6 (citation omitted; emphasis in original)) No such precedent clearly
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established the right. Third, the District Court erroneously relied on the flawed and
far too general principle that “disproportionate use of a Taser on a nonviolent
arrestee not suspected of a serious crime constitutes excessive force” to deprive the
Officers of qualified immunity. (App. at 532)

III. Municipal Liability: Because the Officers did not violate Melvin’s
constitutional rights, the District Court erred in denying the City’s motion for

summary judgment.

ARGUMENT

I. The District Court Erred When Finding That A Reasonable Jury Could
Conclude That The Officers Violated Melvin’s Constitutional Rights.

Standard Of Review. This Court reviews “ ‘the district court's denial of
summary judgment on qualified immunity grounds de novo.” ” Surat, 52 F.4th at
1270 (citations omitted).

A. The Officers are entitled to qualified immunity because they did
not use excessive force on Melvin.

The doctrine of qualified immunity protects public officials, including police
officers, “from liability for civil damages insofar as their conduct does not violate
clearly established statutory or constitutional rights of which a reasonable person
would have known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). See also
Mitchell v. Forsyth, 472 U.S. 511, 526 (1985). “[W]hen a defendant advances a

qualified-immunity defense, this ‘trigger[s] a well-settled twofold burden’ that the
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plaintiff must bear. That burden requires ‘the plaintiff to show that: (1) the defendant
violated a constitutional right and (2) the constitutional right was clearly
established.”” Clark v. Bowcutt, 675 Fed. App’x 799, 805 (10th Cir. 2017) (internal
citations omitted). “This is a heavy burden. If the plaintiff fails to satisfy either part
of the inquiry, the court must grant qualified immunity.” Carabajal v. City of
Cheyenne, 847 F.3d 1203, 1208 (10th Cir. 2017).

On the first prong, the issue is whether the official’s actions, as evidenced by
the summary judgment record, violated the plaintiff’s constitutional rights. Behrens
v. Pelletier, 516 U.S. 299, 309 (1996). “ ‘When a plaintiff alleges excessive force
during an investigation or arrest, the federal right at issue is the Fourth Amendment
right against unreasonable seizures.” ” Surat, 52 F.4th at 1271 (citation omitted).
Determining the reasonableness of a seizure requires analyzing the totality of the
circumstances, including “the severity of the crime at issue, whether the suspect
poses an immediate threat to the safety of the officers or others, and whether he is
actively resisting arrest or attempting to evade arrest by flight.” Graham v. Connor,
490 U.S. 386, 396 (1989). The Court is to conduct this analysis “from the perspective
of a reasonable officer on the scene, rather than with the 20/20 vision of hindsight,”
and this “calculus of reasonableness must embody allowance for the fact that police

officers are often forced to make split-second judgments—in circumstances that are

24



Appellate Case: 23-1070 Document: 010110870657 Date Filed: 06/07/2023 Page: 32

tense, uncertain, and rapidly evolving—about the amount of force that is necessary
in a particular situation.” /d.

Accordingly, a measure of deference is due an officer’s use of force. See
Ryburn v. Huff, 565 U.S. 469, 477 (2012) (reiterating that “judges should be cautious
about second-guessing a police officer’s assessment, made on the scene, of the
danger presented by a particular situation”); Phillips v. James, 422 F.3d 1075, 1080
(10th Cir. 2005) (“What may later appear to be unnecessary when reviewed from the
comfort of a judge’s chambers may nonetheless be reasonable under the
circumstances presented to the officer at the time”); Davenport v. Causey, 521 F.3d
544, 552 (6th Cir. 2008) (a court is “required to provide a measure of deference to
the officer’s on-the-spot judgment about the level of force necessary”).

Here, the facts that the District Court ruled a reasonable jury could find do not
suffice to show a violation of Melvin’s constitutional rights.

B.  Multiple, repeated Taser deployments on an individual who, like

Melvin, is not subdued or under the Officers’ control are
objectively reasonable.

This Court already has found that an officer’s repeated use of a Taser on a
resisting individual, such as Melvin, who is not subdued or under the officer’s
control is objectively reasonable. See Edwards v. City of Muskogee, Okla., 841 Fed.

App'x 79, 85 (10th Cir.), cert. denied sub nom. Edwards v. Harmon, 142 S. Ct. 98
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(2021); Hinton v. City of Elwood, Kan., 997 F.2d 774, 781 (10th Cir. 1993). Cf.
Perea v. Baca, 817 F.3d 1198, 1203-04 (10th Cir. 2016).

In Edwards, two officers sought to handcuff a driver who they suspected to
be under the influence of PCP. 841 Fed. App’x at 80. “[B]oth officers had trouble
handcuffing [plaintiff], as he did not keep his arms behind him.” Id. The officers
forced the plaintiff to the ground, but they “ ‘could not control [the plaintiff’s] hands
and arms,’ as ‘[h]e was extremely strong.” ” Id. at 81. The officers tased the plaintiff
multiple times, but the taser appeared to have no effect. Id. “Indeed, [the plaintiff]
attempted to stand up while continuing to struggle with both officers” after being
tased. /d. at 81, 85. Over almost four minutes, “officers employed considerable force
against [the plaintiff].” Id. at 80, 84. Additional officers arrived and only with their
assistance were the officers able to handcuff the plaintiff. /d. at 82. This Court
affirmed summary judgment for the officers on plaintiff’s excessive force claim,
finding “the absence of a constitutional violation.” /d. at 85.

In Hinton, this Court likewise affirmed summary judgment for police officers
who used a taser “numerous” times on an actively resisting individual. 997 F.2d at
781. In Hinton, officers were investigating a misdemeanor, and the suspect was not
a threat to the officers or to the public, was not armed, was not under the influence
of drugs, was outnumbered by the officers, and was in the company of five children.

1d. But the suspect refused to talk to the police and shoved one of the officers. /d.
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The officers’ “use of force was preceded by an announcement that [plaintiff] was
under arrest and [at first] consisted only of [an officer] grabbing [plaintiff] to keep
him from leaving.” Id. “After grabbing [the plaintiff], [the officers] increased their
application of force. Not only did they wrestle him to the ground but they used a stun

99 ¢c

gun on him,” “numerous” times. /d. Although the first two Graham factors weighed
against the officers’ use of force, in light of the suspect’s active resistance to the
officers’ attempts to handcuff him, this Court found no constitutional violation. /d.
See also Hagans v. Franklin County Sheriff’s Olffice, 695 F.3d 505, 509 (6th Cir.
2012) (“If a suspect actively resists arrest and refuses to be handcuffed, officers do
not violate the Fourth Amendment by using a taser to subdue him.”).

In Perea v. Baca, 817 F.3d 1198 (10th Cir. 2016), by contrast, this Court held
that officers who continued to taser the plaintiff “after he was effectively subdued
and brought under the officers’ control” used excessive force. 817 F.3d at 1204. The
plaintiff “was tackled to the ground for—at most—a traffic infraction,” and he
“posed no threat to the officers or others until the officers initiated the arrest.” Id.
Although the officers tased the plaintiff ten times in two minutes, this Court did not
hold that all their Taser deployments were excessive. Id. at 1204. Tasings that
occurred “during the period in which [the plaintiff] was resisting” were reasonable.

Id. at 1203. It was only “[t]he repeated use of the taser against a subdued offender”

that was “unreasonable.” Id. at 1204 (emphasis added).
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According to the precedent of this Court, then, the critical inquiry is not the
number times an officer deploys their Taser or the amount of time between
deployments. Indeed, this Court explicitly has “not set a specific limit on the number
of times an arrestee may be tased within a given time interval.”® Perea, 817 F.3d at
1205 n.4. Rather, the critical inquiry is whether—at the time that the officer deploys
their Taser—the subject “is actively resisting arrest or attempting to evade arrest by
flight” or he is “subdued.” Graham, 490 U.S. at 396; Perea, 817 F.3d at 1203-04.
Even if the first two Graham factors weigh in the plaintiff’s favor, the third Graham
factor—"“whether he is actively resisting arrest or attempting to evade arrest by
flight,” i.e., not subdued—can outweigh the other two and justify repeated Taser
deployments to detain an individual. See Hinton, 997 F.2d at 781; Perea, 817 F.3d
at 1203-04.

Here, the facts of this case concerning Melvin’s resistance are eerily similar
to those in Edwards and Hinton. As in Edwards, “both [O]fficers had trouble

handcuffing [Melvin], as he did not keep his arms behind him.” 841 Fed. App’x at

> This Court was wise to decline to “set a specific limit on the number of times an
arrestee may be tased within a given time interval.” Perea, 817 F.3d at 1205 n.4.
Many policy reasons weigh against the adoption of hard limits on the use of any
force tool, including the Taser. As just one example, future arrestees would know
that if they simply could withstand the pre-ordained threshold, they ultimately may
be able to overpower the officer, harm the officer or others, and elude arrest. This
Court should, again, decline to adopt a limit on the number of times an arrestee may
be tased within a given timeframe.
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80. (Archer BWC at 18:21-19:45) The Officers forced Melvin to the ground, but
they “ ‘could not control [Melvin’s] hands and arms.” 841 Fed. App’x at 81. (Archer
BWC at 19:17-21:05) The Officers deployed their Tasers at Melvin multiple times,
but the Taser deployments did not cause Melvin to stop resisting or enable the
Officers to handcuff him. 841 Fed. App’x at 81. (Archer BWC at 19:47-21:35) After
being tased, Melvin “attempted to stand up while continuing to struggle with both
officers,” running for the apartment’s entryway. 841 Fed. App’x at 81, 85. (Archer
BWC at 19:47-22:08) Additional officers arrived and only with their assistance were
officers able to handcuff Melvin. 841 Fed. App’x at 82. (Archer BWC at 24:29-
25:07)

Similarly, as in Hinton, before using any physical force on Melvin, the
Officers first ordered him to put his hands behind his back because he was being
detained. 997 F.2d at 781. (Archer BWC at 18:17-18:25) When Melvin failed to
comply, they “grabb[ed] for Mr. Melvin.” (App. at 510, citing Archer BWC at 18:25-
18:52) See Hinton, 997 F.2d at 781. “After grabbing [Melvin], [the Officers]
increased their application of force. Not only did they wrestle him to the ground but
they used a stun gun on him,” “numerous” times. Id. (Archer BWC at 18:52-21:35)
“However,” Melvin “was actively and openly resisting [the Officers’] attempts to

handcuff him.” 997 F.2d at 781. (App. at 511, 513, 527-530) Finally, the Officers
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“ceased using the [Taser]”—indeed, ceased using all force—when other officers
“had succeeded in handcuffing him.” 997 F.2d at 781. (App. at 759 8; 274 9 8; 513)

Despite the close factual similarity of this case to Edwards and Hinton, the
District Court failed to follow this Court’s on-point precedent. In fact, the District
Court did not even address this Court’s decisions in Edwards and Hinton, in spite of
the Officers’ thorough discussion of them in their motion for summary judgment.
(App. at 75-76)

Instead, the District Court relied on Perea to find that the Officers’ “repeated
Taser deployments ... were not justified.” (App. at 528-29) But the District Court
misconstrued Perea. In Perea, this Court did not hold that “resistance of ‘thrashing
and swinging a crucifix’ did not justify the ‘severe response’ of being tased 10 times
in two minutes.” (App. at 528) As discussed above, it was the officers’ “continued
tasering ... after [the plaintiff] was effectively subdued and brought under the
officers’ control” that was excessive. 817 F.3d at 1204 (emphasis added). The
officers’ “justification” for tasing the plaintiff in Perea “disappeared” only “when
[the plaintiff] was under the officers’ control,” not any sooner. /d. at 1204.

In this case, unlike in Perea, the District Court did not conclude that a
reasonable jury could find that Melvin was subdued or under the Officers’ control
when they used force on him. (App. at 528-29) In fact, the District Court

acknowledged Melvin’s continuous resistance and the Officers’ inability to handcuff
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him; it merely characterized Melvin’s resistance as “not aggressive or violent.”
(App. at 528) It noted that, at times, Officer Patterson was “holding” Melvin (App.
at 511) or “holding Mr. Melvin’s hands behind his back with one arm and had his
second arm around the front of Melvin’s neck” (App. at 512). And for some of the
Officers’ Taser deployments, the District Court concluded that Melvin had “little
time ... to recover and comply with orders.” (/d. at 529)

But from the Officers’ perspective—indeed, the perspective from which the
Court is required to view the facts, Estate of Valverde, 967 F.3d at 1062—having
their hands on Melvin did not render him subdued or under their control such that
he could be handcuffed. Between Officer Archer’s Taser deployments, Melvin had
4 seconds, 20 seconds, 12 seconds, and 11 seconds. (App. at 511-512; App. at 409,
lines 627-631) During those intervals, Melvin asked Bruno for “help,” committed to
“stopping” his resistance, told the Officers he had asthma, and yelled, “No, don’t
open no fucking door” for other officers who would be arriving. (Archer BWC at
19:47-21:11) In addition, as the District Court found, Melvin “used his body
movements to resist being handcuffed and attempted to flee from the Officers.”
(App. at 528) Importantly, the District Court never found that Melvin was subdued
or under the Officers’ control at any time the Officers used force on him, or that a

reasonable jury could find as much. The holding of Perea, thus, is inapposite.
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Otherwise, the District court ventured outside the Tenth Circuit to find
snippets from cases to support the denial of the Officers’ summary judgment motion.
(App. at 528-29) The District Court relied on Bryan v. MacPherson, 630 F.3d 805,
830 (9th Cir. 2010) for the notion that “ ‘resistance’ is not ‘a binary state’ of ‘either
completely passive or active.” (App. at 528) But in Bryan, the plaintiff’s “conduct
[did] not constitute resistance at all.” Id. Unlike Melvin, the plaintiff there was
visibly “unarmed, stationary ..., [and] facing away from an officer at a distance of
fifteen to twenty-five feet” when the officer tased him without warning. /d. at 827.

The District Court also cited to Smith v. Ray, 781 F.3d 95, 104 (4th Cir. 2015)
as support for the notion that “the Officers unreasonably and immediately escalated
the situation at several critical junctures, thus creating the need to use force and
causing Mr. Melvin to instinctively attempt to flee from repeated Taser shocks.”
(App. at 529) But the facts of Smith likewise are materially distinguishable. In Smith,
before the officer’s use of force, the plaintiff “had been fully compliant and
responsive to [the officer’s] instructions and questions. [She] neither turned her back
to [the officer], nor attempted to flee.” Smith, 781 F.3d at 102. In addition, the officer
“grabbed [the plaintiff] without warning or explanation,” causing the plaintiff “to
instinctively attempt to pull herself from his grasp,” and “demand[] that he explain
himself.” Id. at 103. In response, the officer threw the plaintiff down, jammed his

leg into her back, and wrenched her arm behind her. /d.
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Here, by contrast, Melvin was not “fully compliant and responsive” to the
Officers. Before Melvin entered the apartment, Officer Patterson tried to talk to him
in the hallway, simply asking him whether he was going to apartment 211. (App. at
509-510) Rather than take the opportunity to explain his basis for returning to the
apartment or to leave, Melvin said, “No,” then ran straight into the subject apartment
and slammed, locked, and leaned against the door.® (/d. at 510) Additionally, before
the Officers used any physical force on Melvin, they gave him the chance to submit
peacefully to detention. (/d.) Only once Melvin refused, the Officers steadily
increased their displays and uses of force on Melvin—working their way through
physical control techniques, displaying and threatening use of OC spray, five Taser
deployments, an OC spray deployment, three Taser deployments, and two elbow
strikes over nearly seven minutes—in an effort to use only the force necessary to

detain him. (App. at 510-513) Melvin had the opportunity to comply with verbal

6 Again, Plaintiff disputes Officer Patterson’s characterization of these events only
on the basis that there is no video recording of them. (App. at 510 n.2) But Plaintiff
submitted no evidence to challenge Officer Patterson’s sworn testimony concerning
his encounter with Melvin in the hallway. (App. 124:17-129:15 (Patterson Dep.))
The District Court therefore erred when concluding that “the evidence is disputed.”
(App. at 525) See Helvie v. Jenkins, 66 F.4th 1227, 1234-35 (10th Cir. 2023) (“[A]t
the summary judgment stage of litigation, the party challenging the credibility of a
sworn statement ‘must’ produce ‘specific facts ... in order to put credibility in issue
so as to preclude summary judgment. Unsupported allegations that credibility is in
issue will not suffice.” ” (citation omitted))
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commands prior to any force being used, but he refused. Thus, the District Court’s
reliance on Smith also is misplaced.

In this case, the District Court did not conclude that a reasonable jury could
find, and the evidence does not show, that the Officers used force on Melvin when
he was subdued or under their control. The “two fundamentals of the necessary
analysis” must be remembered: “First, ... allowance needs to be made for the fact
that the officer must make a split-second decision.... [And] second, ... the facts must
be viewed from the perspective of the officer.” Estate of Valverde, 967 F.3d at 1062.
Under this Court’s precedent, the Officers’ use of force was reasonable.

C. None of the Officers’ uses of force enabled them to subdue and
detain Melvin.

The District Court found, based on the summary judgment record, that the
Officers were entitled to use “some force ... to subdue and detain Mr. Melvin.” (App.
at 528) But the District Court concluded that “the repeated Taser deployments over
... 90 seconds—several of which occurred within mere seconds of each other,
allowing little time for Mr. Melvin to recover and comply with orders—were not
justified by the totality of the circumstances based upon the undisputed facts.” (/d.
at 529)

This was error. “In cases of physical resistance to an arrest, as here, officers
may employ the amount of force necessary to complete the arrest and—if they

believe (even mistakenly) that the arrestee will continue to fight back—they may
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use ‘more force than in fact’ necessary.” Youbyoung Park v. Gaitan, 680 Fed. App’x
724, 739-40 (10th Cir. 2017) (internal citations omitted). The District Court
acknowledged this principle (see App. at 527) but misapplied it.

The facts, as found by the District Court, show that despite their uses of force,
Officers Patterson and Archer themselves were unable to detain him. Thus, as a

(13

matter of law, they could not have “ ‘used greater force than would have been

% 9

reasonably necessary to effect a lawful arrest’ ” of Melvin and did not violate his
constitutional rights. Youbyoung Park, 680 Fed. App’x at 738 (citation omitted).

To begin, before the Officers used any physical force on Melvin, Officer
Patterson ordered Melvin to turn around and put his hands behind his back because
he was being detained. (App. at 510; Archer BWC at 18:21-18:46) Melvin thus had
the “chance to submit peacefully to an arrest.” Cf. Casey v. City of Federal Heights,
509 F.3d 1278, 1282 (10th Cir. 2007). See also id. at 1285 (officer who “gave [the
plaintiff] no opportunity to comply with her wishes before firing her Taser” used
excessive force).

Only once Melvin disobeyed Officer Patterson’s command did the Officers
grab Melvin’s arms in an attempt to detain him. (App. at 510-511) But they couldn’t
control his hands to get him cuffed, as Melvin pulled away from them. (Archer BWC

at 18:21-18:52) After struggling with Melvin deeper into the apartment, Officer

Patterson displayed his OC canister, saying “You’re about to get OC’d. Turn around
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and put your hands behind your back. Now!” (App. at 511; Archer BWC at 18:54)
The threat of OC spray didn’t cause Melvin to comply either. (/d.)

The Officers continued to physically struggle with Melvin for over a minute,
utilizing repeated commands and physical control techniques in an attempt to detain
him. (App. at 511) They both had hands on him at times, but still couldn’t get his
hands into handcuffs. (/d.) Melvin “resisted arrest, struggled with the Officers, and
failed to comply with repeated commands to stop, to get down, and to put his hands
behind his back.” (App. at 527) After over a minute of physically struggling with
Melvin for control and when lesser forms of force failed to cause Melvin to stop
resisting and enable the Officers to detain him, Officer Archer deployed his Taser at
Melvin. (App. at 511)

None of Officer Archer’s Taser deployments enabled the Officers to handcuff
Melvin. (App. at 147:20-148:10 (Patterson Dep.), 511-12; Archer BWC at 19:53-
20:57) Officer Patterson then sprayed Melvin with OC spray, after which Melvin
jumped up and ran toward the entryway of the apartment. (App. at 512) Nor did
Officer Patterson’s Taser deployments enable the Officers to handcuff Melvin. (1d.)
He perceived his first Taser deployment to miss Melvin entirely. (App. at 91:3-92:9
(Patterson Dep.)) And after the only Taser deployment that incapacitated Melvin for
five seconds in a narrow hallway, Melvin “stood up, batted the Taser wires away

from him, and ran from the apartment.” (1d.)
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Even when the Officers caught up to Melvin after the foot chase, they were
unable to detain him. That is because Melvin “lay with an arm underneath his body.”
(App. at 512-513) “Officer Patterson struck Mr. Melvin in the abdomen area twice
with his elbow to force him to put his hands behind his back.” (App. at 513) Those
strikes also proved ineffective.

When additional officers arrived on scene, Melvin still was not detained.
(App. at 80 9 9; at 276 9 9) For over a minute, officers commanded Melvin, “Put
your hands behind your back!” “Give me you other hand, man!” “Stop resisting!
“You gotta keep your hands behind your back, man!” (Archer BWC at 23:38-25:07)
Melvin eventually was handcuffed, but not by Officer Patterson or Officer Archer.
(App. at 276 § 9) Indeed, as Plaintiff concedes, it was two fresh, unfatigued police
officers who ultimately accomplished Melvin’s handcuffing. (/d.) All force on
Melvin ceased once Melvin was handcuffed. (App. at 75 § 8; App. at 274 9 8)

Because none of the Officers’ uses of force on Melvin enabled them to detain
him, as a matter of law, they could not be excessive. This Court should reverse the
District Court and hold that the Officers did not violate Melvin’s constitutional

rights.
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II.  The District Court Erred When Finding That It Was Clearly Established
On April 26, 2018 That Deploying A Taser Eight Times In Approximately
90 Seconds On An Actively Resisting Subject Who, Over The Course Of
7 Minutes, Defied All Orders To Surrender For Handcuffing Violates the
Fourth Amendment.

Standard Of Review. This Court reviews “ ‘the district court's denial of
summary judgment on qualified immunity grounds de novo.’ ” Surat, 52 F.4th at
1270 (citations omitted).

A constitutional violation is clearly established if “the law was sufficiently
clear that every reasonable official would understand that what he is doing is
unlawful.” District of Columbia v. Wesby, -- U.S. --, 138 S. Ct. 577, 589 (2018)
(citation and internal quotation marks omitted). Under “[t]his demanding standard,”
the alleged violation “must have a sufficiently clear foundation in then-existing
precedent”—either “controlling authority” from the Supreme Court or Tenth Circuit
“or a robust consensus of cases of persuasive authority.” Id. at 589-90 (citation and
internal quotation marks omitted); Helvie v. Jenkins, 66 F.4th 1227, 1242 (10th Cir.
2023). The clearly-established-law prong, moreover, “requires that the legal
principle clearly prohibit the officer’s conduct in the particular circumstances before
him.” Wesby, 138 S.Ct. at 590. Accordingly, the plaintiff must “identify a case where
an officer acting under similar circumstances ... was held to have violated the Fourth
Amendment.” Id. (citation and internal quotation marks omitted; ellipses in

original). The case need not be “directly on point,” but the “existing precedent must

38



Appellate Case: 23-1070 Document: 010110870657 Date Filed: 06/07/2023 Page: 46

place the lawfulness of the [defendant's conduct] beyond debate.” Id. at 589, 590
(citation and internal quotation marks omitted). Where the facts of the case at issue
differ materially from those of existing precedent, then the law was not clearly
established. See Heard, 29 F.4th at 1205.

A. No Officer deployed his Taser eight times.

In this case, the District Court held “that a reasonable officer would have
understood that deploying a Taser 8 times in approximately 90 seconds at Melvin,
under the circumstances of this case, was violative of the Fourth Amendment.” (App.
at 532) But neither Officer Patterson nor Officer Archer deployed their Taser at
Melvin eight times. Officer Archer pulled the trigger of his Taser five times. (App.
at 409 lines 627-631, 508) He couldn’t know that Officer Patterson later would
deploy his Taser at Melvin. Officer Patterson pulled the trigger of his Taser just
twice and knocked the arc switch once for less than a second. (App. at 403 lines
1805-1807, 400-01, 508) At the time, Officer Patterson believed that Officer Archer
only had deployed his Taser twice, each with no effect. (App. at 121:4-14, 147:18-
148:10 (Patterson Dep.))

Thus, the District Court’s analysis of the clearly established prong was flawed
from the start. It erroneously charged both Officers with deploying their Tasers eight

times at Melvin when neither did.
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B.  This Court explicitly has not “set a specific limit on the number of
times an arrestee may be tased within a given time interval.”

The District Court referenced three of this Court’s Taser cases when
discussing the clearly established law prong (App. at 531-32), but none put the
Officers on notice that their Taser deployments were unconstitutional. In Casey v.
City of Federal Heights, 509 F.3d 1278 (10th Cir. 2007), this Court found that a
police officer who tased a misdemeanant “who was neither violent nor attempting to
flee” violated his clearly established constitutional rights. 509 F.3d at 1282, 1285-
1286. Critical to this Court’s reasoning in Casey was the fact that the officer “hit

79

[plaintiff] with her Taser ‘immediately and without warning;’ ” she gave the plaintiff
“no opportunity to comply with her wishes before firing her taser.” 509 F.3d at 1285
(citation omitted). Here, by contrast, Melvin had countless chances to avoid the
Taser deployments. Before either Officer put a hand on Melvin, Officer Patterson
ordered Melvin to turn around and put his hands behind his back because he was
being detained. (App. at 510; Archer BWC at 18:21-18:47) Before a single Taser
deployment, “Mr. Melvin resisted arrest, struggled with the Officers, and failed to
comply with repeated commands to stop, to get down, and to put his hands behind
his back.” (App. at 527)

Cavanaugh v. Woods Cross City, 625 F.3d 661 (10th Cir. 2010) also is

materially distinguishable. In Cavanaugh, this Court held that an officer who—

“without first giving a warning”—tased a woman suspected of no crime, who did
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not pose and immediate threat to the officer or anyone else, and who “was neither
actively resisting nor fleeing arrest” violated the woman’s clearly established rights.
625 F.3d at 665. Again, indispensable to this Court’s holding was the officer’s failure
to give a warning before deploying his Taser. See id. at 667. Here, the District Court
did not find, and the evidence does not show, that the Officers failed to warn Melvin
before deploying their Tasers. (Archer BWC at 19:47, 19:51, 20:02, 21:18)
Additionally, Melvin was actively resisting and evading arrest, also unlike the
plaintiff in Cavanaugh.
Pereav. Baca, 817 F.3d 1198, 1203-04 (10th Cir. 2016), on which the District

Court principally relied (App. at 531-532), did not establish what the District Court
contends it did. The holding of Perea was stated by this Court as follows:

We hold that the officers’ repeated tasering of Perea after

he was subdued constituted excessive force, and that it was

clearly established at the time of the taserings that such

conduct was unconstitutional.
817 F.3d at 1200 (emphasis added). In Perea, this Court did not find that the officers’
use of the Taser on the plaintiff “during the period in which [he] was resisting” was
unconstitutional. 817 F.3d at 1203. It was the officers’ “continued and increased use
of force ... after Perea was effectively subdued and brought under the officers’
control” that was excessive. Id. at 1203-04 (emphasis added). Critical to the Court’s

holding in Perea was that the plaintiff was subdued when officers continued to use

force on him: “no reasonable officer could conclude that continuing to taser a
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subdued detainee is constitutional.” /d. at 1205 n.4 (emphasis added). But here,
Melvin wasn’t subdued until he was handcuffed. And there is no contention or
evidence that the Officers used force on Melvin after he was handcuffed. Thus,
Perea simply is inapposite.

Moreover, in Perea, this Court specifically did “not set a specific limit on the
number of times an arrestee may be tased within a given time interval.” 817 F.3d at
1205 n.4. Despite this explicit direction, the District Court nonetheless somehow
concluded from Perea that it was clearly established that tasing Melvin eight times
in 90 seconds—without finding that Melvin was subdued or under the Officers’
control at any time during those 90 seconds—constituted excessive force. (App. at
532 & n.6) The District Court erred.

C. The principle that the “disproportionate use of a Taser on a

nonviolent arrestee not suspected of a serious crime constitutes

excessive force” misstates the law and is far too general to apprise
the Officers of the unconstitutionality of their Taser deployments.

The principle that the District Court drew from Casey, Cavanaugh, and Perea
is both erroneous and far too general to put the Officers on notice of the
unconstitutionality of their conduct. The District Court stated “that the above Tenth
Circuit cases have clearly established that disproportionate use of a Taser on a
nonviolent arrestee not suspected of a serious crime constitutes excessive force.”
(App. at 532) But this misstates the law, because it omits the detainee’s resistance

and evasion from the analysis. As Perea explains, disproportionate force is the use
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of more force than reasonably necessary to effect an arrest. See Perea, 817 F.3d at
1203. Repeated Taser deployments on an actively resisting detainee who is not under
the Officers’ control is not disproportionate or excessive. See id.; Edwards, 841 Fed.
App’x at 85; Hinton, 997 F.2d at 781. As stated in Perea, the “justification” for the
Officers’ use of force “disappeared” only once the plaintiff “was under the officers’
control.” 817 F.3d at 1204. Thus, Melvin may have been “a nonviolent arrestee not
suspected of a serious crime” (App. at 532), but the Officers’ Taser deployments
were not “disproportionate”—i.e., were not excessive—because Melvin was not
subdued or under their control at any time they used force.

Furthermore, the rule that the District Court drew from Casey, Cavanaugh,
and Perea is far too general to apprise every reasonable officer of the
unconstitutionality of Officer Patterson’s and Officer Archer’s conduct in this case.
“A rule is too general if the unlawfulness of the officer’s conduct ‘does not follow
immediately from the conclusion that [the rule] was firmly established.” ” Wesby,
138 S.Ct. at 590. It is a wonder how the Officers here could be on notice that their
Taser use would be “disproportionate” where their Taser deployments—indeed, all
their uses of force—did not enable them to detain Melvin.

This Court’s precedent in fact demonstrates that Melvin did not have a clearly
established constitutional right not to be tased up to eight times in 90 seconds under

the circumstances. See Heard, 29 F.4th at 1207; Coronado v. Olsen, No. 20-4118,
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2022 WL 152124, at *5 (10th Cir. Jan. 18, 2022) (unpublished); Edwards, 841 Fed.
App’x at 85; Waters v. Coleman, 632 Fed. App’x 431, 437-38 (10th Cir. 2015);
Wilson v. City of Lafayette, 510 Fed. App’x 775, 779 (10th Cir. 2013); Hinton, 997
F.2d at 781-782. The District Court should be reversed.

III. The District Court Erred When Denying Summary Judgment To The
City Because Melvin’s Constitutional Rights Were Not Violated.

The City moved for summary judgment based on Plaintiff’s failure to prove a
violation of Melvin’s constitutional rights. (App. at 423) The District Court erred in
concluding that a reasonable jury could find that the Officers committed a
constitutional violation. (See supra Part I) Thus, this Court should exercise pendent
appellate jurisdiction over the City’s appeal and reverse the denial of the City’s
motion for summary judgment. See Crowson, 983 F.3d at 1192; Moore, 57 F.3d at
930.

CONCLUSION

The judgment below denying the Defendants’ motions for summary judgment
should be reversed and judgment should enter for Daniel Patterson, Joshua Archer,
and the City of Colorado Springs.

STATEMENT REGARDING ORAL ARGUMENT

The facts of this case test this Court’s precedent on law enforcement’s use of

a Taser on an actively resisting and evading nonviolent misdemeanant. Thus,
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Defendants-Appellants believe that the decisional process would be significantly

aided by oral argument.

Dated June 7, 2023
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