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MARA W. ELLIOTT, City Attorney 

M. TRAVIS PHELPS, Assistant City Attorney 
ROSEMARY A. SULLIVAN, Deputy City Attorney 
California State Bar No. 99157 

Office of the City Attorney 
1200 Third Avenue, Suite 1100 
San Diego, California 92101-4100 
Telephone:  (619) 533-5800 
Facsimile:   (619) 533-5856 
E-Mail: rasullivan@sandiego.gov 

 
Attorneys for Plaintiff, 
CITY OF SAN DIEGO 
 

SUPERIOR COURT OF CALIFORNIA 

 
COUNTY OF SAN DIEGO 

 
 

CITY OF SAN DIEGO, a municipal 
corporation, 
 
  Plaintiff, 
 
 v. 
 
SEA WORLD, LLC, a Delaware limited liability 
company, FKA Sea World, Inc.; and DOES 1 
through 50 inclusive,  
 
  Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.:  
 
COMPLAINT FOR BREACH OF 

LEASE 

 

[IMAGED FILE] 

 

 

[Action is an Unlimited Civil Case - Amount 

Demanded Exceeds $25,000] 
     

 
Plaintiff CITY OF SAN DIEGO (City) alleges as follows: 

THE PARTIES 

1. City is a municipal corporation, and at all times herein mentioned was a 

California charter city, duly organized and existing by virtue of the laws of the State of 

California. City is the owner and landlord of land, buildings, and facilities consisting of 

approximately 190 acres, commonly known as SeaWorld San Diego, AKA SeaWorld, located 

generally at 500 Sea World Drive, San Diego, California (Premises).  

2. On information and belief, at all times mentioned, Defendant Sea World, LLC 

(Sea World) is and was a limited liability company organized and existing under the laws of the 

State of Delaware and conducting business in the County of San Diego, State of California. It 

Exempt from fees per Gov’t Code § 6103 

To the benefit of the City of San Diego 
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was formally known as Sea World, Inc., a Delaware corporation. Sea World, Inc. converted to 

Sea World, LLC in or about 2009. 

3. The true names and capacities, whether individual, corporate, or otherwise, of 

Defendants named as DOES 1 through 50, inclusive, and each of them, are unknown to City 

who, therefore, sues said Defendants, and each of them, by such fictitious names. City will seek 

leave to amend this complaint to allege their true names and capacities when ascertained.   

4. On information and belief, City alleges that at all times relevant each Defendant 

was the agent and/or employee of the other Defendants and was acting within the scope and 

authority of such agency and/or employment. 

JURISDICTION AND VENUE  

5. This Court has personal jurisdiction over Sea World because it is doing business 

within the State of California. 

6. This is a matter of unlimited jurisdiction as it involves a claim for money damages 

greater than $25,000. 

7. Venue is proper in the County of San Diego because the Premises are located 

within San Diego County. 

GENERAL ALLEGATIONS 

A. The Lease 

8. City first leased a portion of the Premises to Sea World in 1963. The parties have 

amended the initial lease many times over the years. The initial lease and numerous amendments 

were terminated and superseded by a Lease Amendment dated December 14, 1977, and various 

subsequent amendments (collectively, Lease). More specifically, the Lease consists collectively 

of: Amendment to Lease dated December 14, 1977, Amendment to Lease dated January 29, 

1979, Amendment to Lease dated December 12, 1983, Amendment to Lease dated June 24, 

1985, Amendment to Lease dated September 22, 1986, Amendment to Lease dated June 29, 

1998, and Amendment to Lease dated July 9, 2002. Consistent with a process for periodic rent 

adjustments described in the Lease, City and Sea World confirmed the evolving rent amounts 

owed under the Lease in a Percentage Rent Adjustment Letter dated June 20, 2012, and three 
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Minimum Rent Adjustment Letters dated January 31, 2014, January 3, 2017, and January 31, 

2019. True and exact copies of the Lease and the relevant rent adjustment letters are attached 

collectively as Exhibit 1 and incorporated by reference. 

9. Currently the Premises are leased under a 50-year agreement commencing on  

July 1, 1998, under the Lease Amendment dated June 29, 1998 (1998 Lease Amendment), at B.2 

regarding Article II. The Lease term expires in 2048. 

10. Sea World is required to pay monthly rent to City due on the last day of each 

month (unless the last day falls on a non-business day, in which case the rent is due on the 

following business day). Monthly rent equals a percentage of SeaWorld’s gross income from the 

Premises (percentage rent), or the minimum rent as agreed upon, whichever of the two sums is 

greater, together with a 3 percent surcharge, as set forth in the 1998 Lease Amendment, at B.4 

regarding Article IV, Paragraph A and at B.6 regarding Subparagraph A.1.r.  

11. Currently, and since January 1, 2014, Sea World’s minimum rent is 

$10,401,305.69 per annum, or $866,775.47 per month (minimum rent). 

12. The 1998 Lease Amendment, at B.9 regarding Article IV, Paragraph C, requires 

the calculation of rent on a monthly basis, as follows: 

For purposes of this Paragraph C, the term of this Lease shall be divided 
into “accounting years” and each accounting year into “accounting 
periods.” Each accounting year will be commensurate with each calendar 
year during the term of this Lease and each accounting period shall be 
commensurate with each month during each calendar year; provided, 
however, that if the first day of the term is a date other than January 1, 
then the first accounting year shall commence with the commencement of 
the term of this Lease, as provided in Article II above, and extend through 
December 31 of that year, and the last accounting year shall extend from 
the last January 1 through the end of the term. 

 
On or before the last day of each accounting period LESSEE shall render 
to CITY, in a form prescribed by CITY, a detailed report of gross income 
for that portion of the accounting year which ends with and includes the 
last day of the immediately preceding accounting period. Each report shall 
be signed by LESSEE or its responsible agent under penalty of perjury, 
attesting to the accuracy thereof, shall be legally binding upon LESSEE, 
and shall include the following: (1) the total gross income for said portion 
of the accounting year, itemized as to each of the business categories for 
which a separate percentage rental rate is established; (2) the related 
itemized amounts of percentage rent computed as herein provided and the 
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total thereof; and (3) the total rent previously paid by LESSEE for the 
accounting year within which the immediately preceding accounting 
period falls. Concurrently with the rendering of each report LESSEE shall 
pay to CITY, in payment of the percentage or minimum rent required by 
Section A of this Article IV, the greater of the following two amounts: 
 
1. The total percentage rent computed for that portion of the accounting 
year ending with and including the last day of the immediately preceding 
accounting period (Item (2) above), less total rent previously paid for the 
accounting year (Item (3) above); or 
 
2. One-twelfth (1/12) of the minimum rent, multiplied by the number of 
accounting periods from the beginning of the accounting year to and 
including the immediately preceding accounting period, less total rent 
previously paid for the accounting year (Item (3) above). Notwithstanding 
the foregoing the final accounting year and accounting period shall end on 
the last day of the term of this Lease, as the same may be extended, and 
the accounting and reporting therefor shall be furnished to CITY within 
thirty (30) days thereafter. 
 
In addition, the Surcharge referred to in subsection A.1.r above shall be 
payable concurrently with the rendering of each report referred to above in 
an amount equal to three percent (3%) of the payment required to be made 
for the accounting period covered by such report provided that the amount 
of the Surcharge shall be adjusted at the end of each accounting year as 
necessary to ensure that the Surcharge shall be no more or no less than 
three percent (3%) of the total rental due for such accounting year without 
taking the Surcharge into account. In calculating the amounts due each 
accounting period as provided in subsections 1 and 2 of this subsection C, 
the ‘total rent previously paid for the accounting year’ shall not include 
any payments of the Surcharge. Notwithstanding the foregoing, there shall 
be an adjustment at the end of each accounting year, if and to the extent 
necessary to ensure that LESSEE shall pay no more and no less than the 
minimum rent or the percentage rent, computed on an annual basis, 
whichever is greater. 

13. If Sea World is delinquent in the payment of rent by more than 16 days, City is 

entitled under the Lease to collect a late fee of 10 percent of the delinquent amount. Specifically, 

the Lease Amendment dated December 12, 1983 (1983 Lease Amendment), at B.11 regarding 

Article IV, Section G, provides, inter alia:  

If LESSEE fails to pay the rent as provided in this Lease when due, 
LESSEE shall pay in addition to the unpaid rents an amount equal to five 
(5%) percent of the delinquent rent.  If the rent is still unpaid at the end of 
fifteen (15) days following the date it is due, then LESSEE shall pay an  
additional amount equal to five (5%) (making a total of ten (10%) percent) 
which is hereby mutually agreed by the parties to be appropriate to 
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compensate CITY for loss resulting from rent delinquency including lost 
interest, opportunities, legal costs and the cost of servicing the delinquent 
account.   
 

14. The Lease provides for City to audit the rent payments. In the event the audit 

discloses Sea World has underpaid rent for the audited period in excess of 5 percent of the total 

required rent, Sea World shall pay City audit interest. As relevant to this Complaint, the audit 

interest is 10 percent per annum, from the date the amount should have been paid until it is paid, 

as compensation to CITY for administrative costs and loss of interest. Specifically, the  

1983 Lease Amendment, at B.11 regarding Article IV, Section G further provides, inter alia: 

In the event that the CITY audit, if applicable, discloses that the rent for 
the audited period has been underpaid in excess of five (5%) percent of the 
total required rent, then LESSEE shall pay CITY for the cost of the audit 
plus interest at the greater of ten (10%) percent per annum or the prime 
rate of the Bank of America from time to time in effect on the amount by 
which said rent was underpaid, from the date said amount should have 
been paid until it is paid, in addition to the unpaid rents as shown to be due 
CITY, as compensation to CITY for administrative costs and loss of 
interest as referred to above. 

 
15. The Lease provides for the recovery of legal fees and costs to the prevailing party 

in the event of litigation. Specifically, the 1983 Lease Amendment, at B.15 regarding Article 

XLI, Section B provides: “In the event of any litigation regarding this Lease, the prevailing party 

shall be entitled to an award of reasonable legal costs, including court costs and attorneys’ fees.” 

16. The Lease provides, at Article XXXV of the 1977 Lease Amendment, that “this 

Lease cannot be enlarged, modified or changed in any respect except by written agreement duly 

executed by and between the said parties.” 

17. At all times relevant to this Complaint, including at present, Sea World has 

continuously occupied the Premises. 

18. To date, City has not terminated the Lease. 

B. Tenant’s Default Under the Lease 

19. In late 2022, City conducted an audit of rent paid by Sea World to City for the 

period of January 1, 2019 through April 30, 2022. The audit revealed Sea World underpaid  rent 
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by $8,637,471.61 and underpaid the surcharge of $259,124.18 for the years 2019 through 2021. 

The underpaid amount is greater than 5 percent of the total due to City. Accordingly, Sea World 

is required to pay City audit interest on the total underpaid amount at the rate of 10 percent per 

annum from the date the amount was due until it is paid. As of the filing of this Complaint, the 

underpaid amount remains unpaid. Through June 30, 2023, the accrued, unpaid audit interest was 

$2,516,299.77. Audit interest continues to accrue at the daily rate of $2,437.42, until paid, or 

until judgment is entered, whichever occurs first. 

20. For 2019, Sea World failed to pay the full rent and surcharge due to City. The 

audit revealed that the 2019 rent paid resulted in a deficit of $39,312.47, plus the 3 percent 

surcharge of $1,179.39, for a total underpayment of $40,491.86. That underpaid amount should 

have been paid with a catch-up payment by January 31, 2020. Sea World failed to make any such 

payment, resulting in the first material breach of the Lease at issue in this Complaint. 

21. Sea World failed to timely pay any rent due under the Lease for the months of 

February through October 2020. Belatedly, on January 4, 2021, it paid the much lower 

percentage rent and surcharge for those months, plus for November 2020. It failed to pay the 

greater minimum rent and related surcharge for any month in 2020. For 2020, the deficit was 

$8,545,077.39, comprised of the minimum rent portion of $8,296,191.64 plus the 3 percent 

surcharge of $248,885.75. City assessed late fees of a flat 10 percent ($89,277.87 per month) for 

the nine months when Sea World failed to make a timely payment. 

22. For 2021, Sea World only paid the percentage rent each month, even in months 

when the minimum rent was higher and was required to be paid. For 2021, the deficit was 

$311,026.54, comprised of the rent portion of $301,967.50 plus the 3 percent surcharge of 

$9,059.04.  

23. To the date of filing this Complaint, Sea World has failed to pay the full rent for 

2019 due on January 31, 2023, as well as the full rent due for 2020 and 2021, in the total amount 

of at least $8,637,471.61. It has also failed to pay the required 3 percent surcharge for that period 

of at least $259,124.18. The delinquent rent and surcharge for that time period totals  

$8,896,595.79 as revealed by the audit. 
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24. Sea World is required to pay City $11,810.74 for the cost of the audit, under the 

1983 Lease Amendment, at B.11 regarding Article IV, Section G. City sent Sea World an 

invoice dated November 2, 2022 for that amount with a due date of December 2, 2022. The 

invoice remains unpaid.  

25. On information and belief, Sea World had, and has, the financial ability to pay the 

rent, surcharge, audit cost, audit interest, late fees and all other amounts due under the Lease. It 

disclosed its Lease obligation to City of between $8.3 million and $10.9 million in its annual and 

public reports. 

FIRST CAUSE OF ACTION 

(Breach of Written Lease) 

26. City realleges paragraphs 1 through 25 above and incorporates them by reference 

as though fully set forth herein. 

27. The Lease is a valid, enforceable contract. 

28. City has performed all of its duties and obligations under the terms of the Lease, 

or, where the same have not been performed, they have been excused by Sea World’s non-

performance. 

29. Within the past four years, Sea World has defaulted on its obligations under the 

Lease in numerous ways including failure to pay City rent owed under the Lease. It also has 

failed to submit monthly reports as required under the Lease. 

30. The amount of unpaid rent due to City from Sea World for 2019 through 2021 is 

at least $8,637,471.61. 

31. The amount of surcharge due on the unpaid rent is at least $259,124.18. 

32. Sea World is liable for unpaid rent and surcharge in the total amount of at least 

$8,896,595.79, plus audit interest, and late fees. 

33. The accrued, unpaid audit interest through June 30, 2023, is $2,516,299.77. Audit 

interest continues to accrue beyond June 30, 2023, at the rate of 10 percent per annum until paid, 

or until judgment is entered, whichever occurs first. The daily accrual of audit interest is  

$2,437.42. 
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34. Late fees due for the months of February through October 2020, at a flat 10 

percent charge, total $803,500.83. 

35. Sea World is also liable for the cost of the audit in the principal amount of 

$11,810.74, plus interest at the legal rate of $3.24 per day from the due date of December 2, 

2022. Through June 30, 2023, the accrued, unpaid interest is $679.52. Interest continues to 

accrue beyond June 30, 2023, until paid, or until judgment is entered, whichever occurs first. 

36. By reason of Sea World’s continuing defaults under the Lease, including its 

failure to pay monetary amounts due and owing, City has had to initiate this litigation and has 

had to, and will continue to, incur attorneys’ fees and costs, in an amount to be proven in a 

motion, hearing or at trial. 

37. As a result of Sea World’s continuing defaults under the Lease, City has been 

damaged in an amount subject to proof at trial, which is at least $12,228.886.65 through June 30, 

2023. Audit and statutory interest on the monetary obligations will continue to accrue beyond 

June 30, 2023, until paid, or until judgment is entered, whichever occurs first. 

PRAYER 

WHEREFORE, City of San Diego prays for judgment against Defendant Sea World and 

all DOE Defendants as follows: 

A. For judgment in favor of City for unpaid rent plus surcharge in the amount of at 

least $8,896,595.79; 

B. For audit interest at the Lease rate of the greater of 10 percent per annum or the 

prime rate of Bank of America from the date each obligation became due through the earlier of 

the ultimate date of payment or the date of entry of judgment which, at 10 percent, is 

$2,516,299.77 through June 30, 2023. After that date, the daily rate of the audit interest is 

$2,437.42. 

C. For cost of the audit in the principal amount of $11,810.74, plus interest at the 

legal rate of $3.24 per day from the due date of December 2, 2022; 

D. For late fees at the Lease rate of a flat 10 percent on the delinquent amount of 

each late payment which, for the months of February through October 2020, total $803,500.83; 
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