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DISCLOSURE STATEMENTS 

 In civil, agency, bankruptcy, and mandamus cases, a disclosure statement must be filed by all 

parties, with the following exceptions: (1) the United States is not required to file a disclosure 
statement; (2) an indigent party is not required to file a disclosure statement; and (3) a state or 
local government is not required to file a disclosure statement in pro se cases. (All parties to 
the action in the district court are considered parties to a mandamus case.) 

 In criminal and post-conviction cases, a corporate defendant must file a disclosure statement. 

 In criminal cases, the United States must file a disclosure statement if there was an 
organizational victim of the alleged criminal activity. (See question 7.) 

 Any corporate amicus curiae must file a disclosure statement. 

 Counsel has a continuing duty to update the disclosure statement. 

No. 22-1721  Caption: Kadel, et al. v. Folwell, et al.  

Pursuant to FRAP 26.1 and Local Rule 26.1, 

Maxwell Kadel  

(name of party/amicus) 

______________________________________________________________________________ 

who is ________Appellee___________, makes the following disclosure: 
(appellant/appellee/petitioner/respondent/amicus/intervenor) 

1. Is party/amicus a publicly held corporation or other publicly held entity?  ☐YES NO 

2. Does party/amicus have any parent corporations?  ☐YES NO 

If yes, identify all parent corporations, including all generations of parent corporations: 

3. Is 10% or more of the stock of a party/amicus owned by a publicly held corporation or 

other publicly held entity?  ☐YES NO 

If yes, identify all such owners: 
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4. Is there any other publicly held corporation or other publicly held entity that has a direct 

financial interest in the outcome of the litigation?  ☐YES NO  

If yes, identify entity and nature of interest: 

5. Is party a trade association? (amici curiae do not complete this question)  ☐YES NO  

If yes, identify any publicly held member whose stock or equity value could be affected 
substantially by the outcome of the proceeding or whose claims the trade association is 
pursuing in a representative capacity, or state that there is no such member: 

6. Does this case arise out of a bankruptcy proceeding?  ☐YES NO 

If yes, the debtor, the trustee, or the appellant (if neither the debtor nor the trustee is a 
parW\) mXsW lisW (1) Whe members of an\ crediWors¶ commiWWee, (2) each debWor (if noW in Whe 
caption), and (3) if a debtor is a corporation, the parent corporation and any publicly held 
corporation that owns 10% or more of the stock of the debtor. 

7. Is this a criminal case in which there was an organizational victim?  ☐YES NO 

If yes, the United States, absent good cause shown, must list (1) each organizational 
victim of the criminal activity and (2) if an organizational victim is a corporation, the 
parent corporation and any publicly held corporation that owns 10% or more of the stock 
of victim, to the extent that information can be obtained through due diligence. 

Signature: /s/ Amy E. Richardson  Date: September 30, 2022  

Counsel for: Appellee  
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 In civil, agency, bankruptcy, and mandamus cases, a disclosure statement must be filed by all 

parties, with the following exceptions: (1) the United States is not required to file a disclosure 
statement; (2) an indigent party is not required to file a disclosure statement; and (3) a state or 
local government is not required to file a disclosure statement in pro se cases. (All parties to 
the action in the district court are considered parties to a mandamus case.) 

 In criminal and post-conviction cases, a corporate defendant must file a disclosure statement. 

 In criminal cases, the United States must file a disclosure statement if there was an 
organizational victim of the alleged criminal activity. (See question 7.) 

 Any corporate amicus curiae must file a disclosure statement. 

 Counsel has a continuing duty to update the disclosure statement. 

No.  22-1721 Caption: Kadel, et al. v. Folwell, et al.  

Pursuant to FRAP 26.1 and Local Rule 26.1, 

Julia McKeown   
(name of party/amicus) 

______________________________________________________________________________ 

who is   Appellee , makes the following disclosure: 
(appellant/appellee/petitioner/respondent/amicus/intervenor) 

1. Is party/amicus a publicly held corporation or other publicly held entity?  ☐YES  NO 

2. Does party/amicus have any parent corporations?  ☐YES  NO 

If yes, identify all parent corporations, including all generations of parent corporations: 

3. Is 10% or more of the stock of a party/amicus owned by a publicly held corporation or 

other publicly held entity?  ☐YES  NO 

If yes, identify all such owners: 
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4. Is there any other publicly held corporation or other publicly held entity that has a direct 

financial interest in the outcome of the litigation? ☐YES  NO 

If yes, identify entity and nature of interest: 

5. Is party a trade association? (amici curiae do not complete this question)  ☐YES  NO 

If yes, identify any publicly held member whose stock or equity value could be affected 
substantially by the outcome of the proceeding or whose claims the trade association is 
pursuing in a representative capacity, or state that there is no such member: 

6. Does this case arise out of a bankruptcy proceeding?  ☐YES  NO 

If yes, the debtor, the trustee, or the appellant (if neither the debtor nor the trustee is a 
parW\) mXsW lisW (1) Whe members of an\ crediWors¶ commiWWee, (2) each debWor (if noW in Whe 
caption), and (3) if a debtor is a corporation, the parent corporation and any publicly held 
corporation that owns 10% or more of the stock of the debtor. 

7. Is this a criminal case in which there was an organizational victim?  ☐YES  NO 

If yes, the United States, absent good cause shown, must list (1) each organizational 
victim of the criminal activity and (2) if an organizational victim is a corporation, the 
parent corporation and any publicly held corporation that owns 10% or more of the stock 
of victim, to the extent that information can be obtained through due diligence. 

Signature: /s/ Amy E. Richardson  Date: September 30, 2022  

Counsel for: Appellee  
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 In civil, agency, bankruptcy, and mandamus cases, a disclosure statement must be filed by all 

parties, with the following exceptions: (1) the United States is not required to file a disclosure 
statement; (2) an indigent party is not required to file a disclosure statement; and (3) a state or 
local government is not required to file a disclosure statement in pro se cases. (All parties to 
the action in the district court are considered parties to a mandamus case.) 

 In criminal and post-conviction cases, a corporate defendant must file a disclosure statement. 

 In criminal cases, the United States must file a disclosure statement if there was an 
organizational victim of the alleged criminal activity. (See question 7.) 

 Any corporate amicus curiae must file a disclosure statement. 

 Counsel has a continuing duty to update the disclosure statement. 

No.  22-1721 Caption: Kadel, et al. v. Folwell, et al.  

Pursuant to FRAP 26.1 and Local Rule 26.1, 

Jason Fleck   
(name of party/amicus) 

______________________________________________________________________________ 

who is   Appellee , makes the following disclosure: 
(appellant/appellee/petitioner/respondent/amicus/intervenor) 

1. Is party/amicus a publicly held corporation or other publicly held entity?  ☐YES  NO 

2. Does party/amicus have any parent corporations?  ☐YES  NO 

If yes, identify all parent corporations, including all generations of parent corporations: 

3. Is 10% or more of the stock of a party/amicus owned by a publicly held corporation or 

other publicly held entity?  ☐YES  NO 

If yes, identify all such owners: 
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4. Is there any other publicly held corporation or other publicly held entity that has a direct 

financial interest in the outcome of the litigation? ☐YES  NO 

If yes, identify entity and nature of interest: 

5. Is party a trade association? (amici curiae do not complete this question)  ☐YES  NO 

If yes, identify any publicly held member whose stock or equity value could be affected 
substantially by the outcome of the proceeding or whose claims the trade association is 
pursuing in a representative capacity, or state that there is no such member: 

6. Does this case arise out of a bankruptcy proceeding?  ☐YES  NO 

If yes, the debtor, the trustee, or the appellant (if neither the debtor nor the trustee is a 
parW\) mXsW lisW (1) Whe members of an\ crediWors¶ commiWWee, (2) each debWor (if noW in Whe 
caption), and (3) if a debtor is a corporation, the parent corporation and any publicly held 
corporation that owns 10% or more of the stock of the debtor. 

7. Is this a criminal case in which there was an organizational victim?  ☐YES  NO 

If yes, the United States, absent good cause shown, must list (1) each organizational 
victim of the criminal activity and (2) if an organizational victim is a corporation, the 
parent corporation and any publicly held corporation that owns 10% or more of the stock 
of victim, to the extent that information can be obtained through due diligence. 

Signature: /s/ Amy E. Richardson  Date: September 30, 2022  

Counsel for: Appellee  
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 In civil, agency, bankruptcy, and mandamus cases, a disclosure statement must be filed by all 

parties, with the following exceptions: (1) the United States is not required to file a disclosure 
statement; (2) an indigent party is not required to file a disclosure statement; and (3) a state or 
local government is not required to file a disclosure statement in pro se cases. (All parties to 
the action in the district court are considered parties to a mandamus case.) 

 In criminal and post-conviction cases, a corporate defendant must file a disclosure statement. 

 In criminal cases, the United States must file a disclosure statement if there was an 
organizational victim of the alleged criminal activity. (See question 7.) 

 Any corporate amicus curiae must file a disclosure statement. 

 Counsel has a continuing duty to update the disclosure statement. 

No.  22-1721 Caption: Kadel, et al. v. Folwell, et al.  

Pursuant to FRAP 26.1 and Local Rule 26.1, 

Connor Thonen-Fleck   
(name of party/amicus) 

______________________________________________________________________________ 

who is   Appellee , makes the following disclosure: 
(appellant/appellee/petitioner/respondent/amicus/intervenor) 

1. Is party/amicus a publicly held corporation or other publicly held entity?  ☐YES  NO 

2. Does party/amicus have any parent corporations?  ☐YES  NO 

If yes, identify all parent corporations, including all generations of parent corporations: 

3. Is 10% or more of the stock of a party/amicus owned by a publicly held corporation or 

other publicly held entity?  ☐YES  NO 

If yes, identify all such owners: 
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4. Is there any other publicly held corporation or other publicly held entity that has a direct 

financial interest in the outcome of the litigation? ☐YES  NO 

If yes, identify entity and nature of interest: 

5. Is party a trade association? (amici curiae do not complete this question)  ☐YES  NO 

If yes, identify any publicly held member whose stock or equity value could be affected 
substantially by the outcome of the proceeding or whose claims the trade association is 
pursuing in a representative capacity, or state that there is no such member: 

6. Does this case arise out of a bankruptcy proceeding?  ☐YES  NO 

If yes, the debtor, the trustee, or the appellant (if neither the debtor nor the trustee is a 
parW\) mXsW lisW (1) Whe members of an\ crediWors¶ commiWWee, (2) each debWor (if noW in Whe 
caption), and (3) if a debtor is a corporation, the parent corporation and any publicly held 
corporation that owns 10% or more of the stock of the debtor. 

7. Is this a criminal case in which there was an organizational victim?  ☐YES  NO 

If yes, the United States, absent good cause shown, must list (1) each organizational 
victim of the criminal activity and (2) if an organizational victim is a corporation, the 
parent corporation and any publicly held corporation that owns 10% or more of the stock 
of victim, to the extent that information can be obtained through due diligence. 

Signature: /s/ Amy E. Richardson  Date: September 30, 2022  

Counsel for: Appellee  
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 In civil, agency, bankruptcy, and mandamus cases, a disclosure statement must be filed by all 

parties, with the following exceptions: (1) the United States is not required to file a disclosure 
statement; (2) an indigent party is not required to file a disclosure statement; and (3) a state or 
local government is not required to file a disclosure statement in pro se cases. (All parties to 
the action in the district court are considered parties to a mandamus case.) 

 In criminal and post-conviction cases, a corporate defendant must file a disclosure statement. 

 In criminal cases, the United States must file a disclosure statement if there was an 
organizational victim of the alleged criminal activity. (See question 7.) 

 Any corporate amicus curiae must file a disclosure statement. 

 Counsel has a continuing duty to update the disclosure statement. 

No.  22-1721 Caption: Kadel, et al. v. Folwell, et al.  

Pursuant to FRAP 26.1 and Local Rule 26.1, 

Michael D.Bunting, Jr   
(name of party/amicus) 

______________________________________________________________________________ 

who is   Appellee , makes the following disclosure: 
(appellant/appellee/petitioner/respondent/amicus/intervenor) 

1. Is party/amicus a publicly held corporation or other publicly held entity?  ☐YES  NO 

2. Does party/amicus have any parent corporations?  ☐YES  NO 

If yes, identify all parent corporations, including all generations of parent corporations: 

3. Is 10% or more of the stock of a party/amicus owned by a publicly held corporation or 

other publicly held entity?  ☐YES  NO 

If yes, identify all such owners: 
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4. Is there any other publicly held corporation or other publicly held entity that has a direct 

financial interest in the outcome of the litigation? ☐YES  NO 

If yes, identify entity and nature of interest: 

5. Is party a trade association? (amici curiae do not complete this question)  ☐YES  NO 

If yes, identify any publicly held member whose stock or equity value could be affected 
substantially by the outcome of the proceeding or whose claims the trade association is 
pursuing in a representative capacity, or state that there is no such member: 

6. Does this case arise out of a bankruptcy proceeding?  ☐YES  NO 

If yes, the debtor, the trustee, or the appellant (if neither the debtor nor the trustee is a 
parW\) mXsW lisW (1) Whe members of an\ crediWors¶ commiWWee, (2) each debWor (if noW in Whe 
caption), and (3) if a debtor is a corporation, the parent corporation and any publicly held 
corporation that owns 10% or more of the stock of the debtor. 

7. Is this a criminal case in which there was an organizational victim?  ☐YES  NO 

If yes, the United States, absent good cause shown, must list (1) each organizational 
victim of the criminal activity and (2) if an organizational victim is a corporation, the 
parent corporation and any publicly held corporation that owns 10% or more of the stock 
of victim, to the extent that information can be obtained through due diligence. 

Signature: /s/ Amy E. Richardson  Date: September 30, 2022  

Counsel for: Appellee  

  

USCA4 Appeal: 22-1721      Doc: 47            Filed: 09/30/2022      Pg: 12 of 87



- 11 - 

 In civil, agency, bankruptcy, and mandamus cases, a disclosure statement must be filed by all 

parties, with the following exceptions: (1) the United States is not required to file a disclosure 
statement; (2) an indigent party is not required to file a disclosure statement; and (3) a state or 
local government is not required to file a disclosure statement in pro se cases. (All parties to 
the action in the district court are considered parties to a mandamus case.) 

 In criminal and post-conviction cases, a corporate defendant must file a disclosure statement. 

 In criminal cases, the United States must file a disclosure statement if there was an 
organizational victim of the alleged criminal activity. (See question 7.) 

 Any corporate amicus curiae must file a disclosure statement. 

 Counsel has a continuing duty to update the disclosure statement. 

No.  22-1721 Caption: Kadel, et al. v. Folwell, et al.  

Pursuant to FRAP 26.1 and Local Rule 26.1, 

C.B., by his next friend and parents, Michael D. Bunting, Jr. and Shelley Bunting  
(name of party/amicus) 

______________________________________________________________________________ 

who is   Appellee , makes the following disclosure: 
(appellant/appellee/petitioner/respondent/amicus/intervenor) 

1. Is party/amicus a publicly held corporation or other publicly held entity?  ☐YES  NO 

2. Does party/amicus have any parent corporations?  ☐YES  NO 

If yes, identify all parent corporations, including all generations of parent corporations: 

3. Is 10% or more of the stock of a party/amicus owned by a publicly held corporation or 

other publicly held entity?  ☐YES  NO 

If yes, identify all such owners: 
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4. Is there any other publicly held corporation or other publicly held entity that has a direct 

financial interest in the outcome of the litigation? ☐YES  NO 

If yes, identify entity and nature of interest: 

5. Is party a trade association? (amici curiae do not complete this question)  ☐YES  NO 

If yes, identify any publicly held member whose stock or equity value could be affected 
substantially by the outcome of the proceeding or whose claims the trade association is 
pursuing in a representative capacity, or state that there is no such member: 

6. Does this case arise out of a bankruptcy proceeding?  ☐YES  NO 

If yes, the debtor, the trustee, or the appellant (if neither the debtor nor the trustee is a 
parW\) mXsW lisW (1) Whe members of an\ crediWors¶ commiWWee, (2) each debWor (if noW in Whe 
caption), and (3) if a debtor is a corporation, the parent corporation and any publicly held 
corporation that owns 10% or more of the stock of the debtor. 

7. Is this a criminal case in which there was an organizational victim?  ☐YES  NO 

If yes, the United States, absent good cause shown, must list (1) each organizational 
victim of the criminal activity and (2) if an organizational victim is a corporation, the 
parent corporation and any publicly held corporation that owns 10% or more of the stock 
of victim, to the extent that information can be obtained through due diligence. 

Signature: /s/ Amy E. Richardson  Date: September 30, 2022  

Counsel for: Appellee  
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 In civil, agency, bankruptcy, and mandamus cases, a disclosure statement must be filed by all 

parties, with the following exceptions: (1) the United States is not required to file a disclosure 
statement; (2) an indigent party is not required to file a disclosure statement; and (3) a state or 
local government is not required to file a disclosure statement in pro se cases. (All parties to 
the action in the district court are considered parties to a mandamus case.) 

 In criminal and post-conviction cases, a corporate defendant must file a disclosure statement. 

 In criminal cases, the United States must file a disclosure statement if there was an 
organizational victim of the alleged criminal activity. (See question 7.) 

 Any corporate amicus curiae must file a disclosure statement. 

 Counsel has a continuing duty to update the disclosure statement. 

No.  22-1721 Caption: Kadel, et al. v. Folwell, et al.  

Pursuant to FRAP 26.1 and Local Rule 26.1, 

Sam Silvaine   
(name of party/amicus) 

______________________________________________________________________________ 

who is   Appellee , makes the following disclosure: 
(appellant/appellee/petitioner/respondent/amicus/intervenor) 

1. Is party/amicus a publicly held corporation or other publicly held entity?  ☐YES  NO 

2. Does party/amicus have any parent corporations?  ☐YES  NO 

If yes, identify all parent corporations, including all generations of parent corporations: 

3. Is 10% or more of the stock of a party/amicus owned by a publicly held corporation or 

other publicly held entity?  ☐YES  NO 

If yes, identify all such owners: 
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4. Is there any other publicly held corporation or other publicly held entity that has a direct 

financial interest in the outcome of the litigation? ☐YES  NO 

If yes, identify entity and nature of interest: 

5. Is party a trade association? (amici curiae do not complete this question)  ☐YES  NO 

If yes, identify any publicly held member whose stock or equity value could be affected 
substantially by the outcome of the proceeding or whose claims the trade association is 
pursuing in a representative capacity, or state that there is no such member: 

6. Does this case arise out of a bankruptcy proceeding?  ☐YES  NO 

If yes, the debtor, the trustee, or the appellant (if neither the debtor nor the trustee is a 
parW\) mXsW lisW (1) Whe members of an\ crediWors¶ commiWWee, (2) each debWor (if noW in Whe 
caption), and (3) if a debtor is a corporation, the parent corporation and any publicly held 
corporation that owns 10% or more of the stock of the debtor. 

7. Is this a criminal case in which there was an organizational victim?  ☐YES  NO 

If yes, the United States, absent good cause shown, must list (1) each organizational 
victim of the criminal activity and (2) if an organizational victim is a corporation, the 
parent corporation and any publicly held corporation that owns 10% or more of the stock 
of victim, to the extent that information can be obtained through due diligence. 

Signature: /s/ Amy E. Richardson  Date: September 30, 2022  

Counsel for: Appellee  
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 In civil, agency, bankruptcy, and mandamus cases, a disclosure statement must be filed by all 

parties, with the following exceptions: (1) the United States is not required to file a disclosure 
statement; (2) an indigent party is not required to file a disclosure statement; and (3) a state or 
local government is not required to file a disclosure statement in pro se cases. (All parties to 
the action in the district court are considered parties to a mandamus case.) 

 In criminal and post-conviction cases, a corporate defendant must file a disclosure statement. 

 In criminal cases, the United States must file a disclosure statement if there was an 
organizational victim of the alleged criminal activity. (See question 7.) 

 Any corporate amicus curiae must file a disclosure statement. 

 Counsel has a continuing duty to update the disclosure statement. 

No.  22-1721 Caption: Kadel, et al. v. Folwell, et al.  

Pursuant to FRAP 26.1 and Local Rule 26.1, 

Dana Caraway   
(name of party/amicus) 

______________________________________________________________________________ 

who is   Appellee , makes the following disclosure: 
(appellant/appellee/petitioner/respondent/amicus/intervenor) 

1. Is party/amicus a publicly held corporation or other publicly held entity?  ☐YES  NO 

2. Does party/amicus have any parent corporations?  ☐YES  NO 

If yes, identify all parent corporations, including all generations of parent corporations: 

3. Is 10% or more of the stock of a party/amicus owned by a publicly held corporation or 

other publicly held entity?  ☐YES  NO 

If yes, identify all such owners: 
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4. Is there any other publicly held corporation or other publicly held entity that has a direct 

financial interest in the outcome of the litigation? ☐YES  NO 

If yes, identify entity and nature of interest: 

5. Is party a trade association? (amici curiae do not complete this question)  ☐YES  NO 

If yes, identify any publicly held member whose stock or equity value could be affected 
substantially by the outcome of the proceeding or whose claims the trade association is 
pursuing in a representative capacity, or state that there is no such member: 

6. Does this case arise out of a bankruptcy proceeding?  ☐YES  NO 

If yes, the debtor, the trustee, or the appellant (if neither the debtor nor the trustee is a 
parW\) mXsW lisW (1) Whe members of an\ crediWors¶ commiWWee, (2) each debWor (if noW in Whe 
caption), and (3) if a debtor is a corporation, the parent corporation and any publicly held 
corporation that owns 10% or more of the stock of the debtor. 

7. Is this a criminal case in which there was an organizational victim?  ☐YES  NO 

If yes, the United States, absent good cause shown, must list (1) each organizational 
victim of the criminal activity and (2) if an organizational victim is a corporation, the 
parent corporation and any publicly held corporation that owns 10% or more of the stock 
of victim, to the extent that information can be obtained through due diligence. 

Signature: /s/ Amy E. Richardson  Date: September 30, 2022  

Counsel for: Appellee  
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INTRODUCTION 

This case seeks to vindicate the right of North Carolina state employees and 

their dependents to health coverage free from sex discrimination.  Plaintiffs are 

current and former public servants for the State of North Carolina (³SWaWe´) and their 

children.  Plaintiffs include state employees who have contributed to the North 

Carolina university system through teaching or technology and administrative 

support; and a correcWions officer ZiWh Whe sWaWe¶s DeparWmenW of PXblic SafeW\.  Two 

Plaintiffs are children of employees who receive coverage as dependents.1  

As part of compensation for employment, the State provides health coverage 

to approximately 740,000 employees and dependents through North Carolina State 

HealWh Plan for Teachers and SWaWe Emplo\ees (³NCSHP´).  JA3927.  Some 

employees, however, receive less compensation than others: those denied coverage 

for the gender-affirming care that transgender people require, when the same 

treatments are provided to cisgender employees.  NCSHP contains a sweeping 

exclusion of this care, categorically den\ing coYerage for ³se[ changes or 

modifications´ (Whe ³e[clXsion´).  JA3833-3880.  Defendants thus deny equal 

treatment to employees who are transgender or have transgender dependents, and 

harm emplo\ees¶ transgender family members who depend on them for health 

 
1 Unless otherwise noted, all emphasis has been added, and all citations and internal 
qXoWaWion marks haYe been omiWWed.  ³Br.´ refers Wo AppellanWs¶ opening brief. 
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coverage.  ConWrar\ Wo DefendanWs¶ claims, Zhich are XnsXpporWed b\ Whe record, Whe 

exclusion targets transgender people and transgender people only.   

Although Defendants emphasize budgetary concerns, a sWaWe ma\ noW ³proWecW 

the public fisc by drawing an invidious distinction,´ Memorial Hospital v. Maricopa 

County, 415 U.S. 250, 263 (1974), and NCSHP admits the exclusion would not 

resolve budgetary concerns regardless.  As NCSHP Executive Administrator Dee 

Jones conceded Zhile WesWif\ing as NCSHP¶s RXle 30(b)(6) designee, ³the cost of 

this benefit is not going to break the Plan, never was, never will.´  JA3958.  The 

numbers tell the same story.  NCSHP¶s consXlWanW studied this care in advance of 

2017 and predicted the cost would be negligible²and it was.   

PlainWiffs¶ claim is not that NCSHP must ³coYer all medicall\ necessar\ 

treatments,´ Br. 1, but rather that NCSHP must cover care without discrimination 

based on sex or transgender status.  That is the promise of the Fourteenth 

Amendment, and the district court correctly found that the exclusion violates it.  

Plaintiffs respectfully request that this Court affirm.   
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STATEMENT OF THE ISSUES 

1. Whether the district court correctly found that Geduldig v. Aiello, 417 

U.S. 484 (1974), which analyzed the condition of pregnancy rather than an expressly 

sex-based classification, is inapplicable to the healthcare exclusion here relating to 

³sex changes or modifications.´   

2. Whether the district court correctly applied intermediate scrutiny 

because the exclusion discriminates based both on sex and transgender status. 

3. Whether the district court correctly concluded that transgender plan 

participants are similarly situated in every relevant way to cisgender plan 

participants where both ³seek similar or idenWical WreaWmenWs.´   

4. Whether the district court¶s injXncWion complies ZiWh Federal Rule of 

Civil Procedure 65. 

5. Whether the district court properly exercised its discretion to consider 

an amicus curiae brief submitted by the naWion¶s preeminent medical and behavioral 

health organizations. 

6. Whether the district court properly exercised its discretion to exclude 

cerWain porWions of DefendanWs¶ e[perW WesWimon\. 
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STATEMENT OF THE CASE 

I. STATEMENT OF FACTS. 

A. The Parties. 

Two Plaintiffs are employees whose transgender children are denied gender-

affirming care, and the others are current or former transgender employees denied 

coverage solely because they are transgender.  All transgender Plaintiffs have been 

diagnosed with gender dysphoria, JA4091-4105, JA4119-4122, and denied care 

Xnder NCSHP¶s e[clXsion of coYerage for ³[W]reaWmenW or sWXdies leading Wo or in 

connection with sex changes or modifications and related care.´  JA3833-3880.  All 

Plaintiffs have an ongoing need for care.  JA345; JA379; JA4038-4039; JA455-456.   

Plaintiff Connor Thonen-Fleck (³Connor´) is the son of Plaintiff Jason Fleck 

and is enrolled in NCSHP as Mr. Fleck¶s dependent.  JA344.  Mr. Fleck is a 

University of North Carolina-Greensboro employee.  JA349.  Prior to transition, 

Connor experienced increasing anguish.  JA342-JA343.  Beginning hormone 

therapy and obtaining chest reconstruction surgery to masculinize his chest was 

³life-changing.´  JA4013-4014; JA4020; JA343; JA345.  But based on the exclusion, 

Connor has been denied coverage for endocrinologist appointments, testosterone, 

and chest reconstruction surgery.  JA4011-4012; JA351-352.  The denials invoked 

only the exclusion for treatment of gender dysphoria, and no other exclusions.  

JA351.   
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Plaintiff Julia McKeown is a 45-year-old transgender woman, and a professor 

with North Carolina State University enrolled in NCSHP.  JA376-377.  Until she 

began her transition, she experienced significant distress.  JA376-JA377; JA4025-

4026.  B\ 2018, Dr. McKeoZn¶s medical proYider referred her for YaginoplasW\, and 

she requested preauthorization for the surgery.  JA377-JA378.  The request was 

denied based on the exclusion for treatment of gender dysphoria and no other 

exclusions.  JA378; JA384; JA386.   

Plaintiff C.B. is an adolescent transgender boy enrolled in NCSHP as a 

dependent of Plaintiff Michael D. Bunting, Jr., a University of North Carolina-

Chapel Hill retiree.  JA391-JA392; JA395; JA411; JA389.  Before his transition, 

C.B. experienced distress associated with his birth-designated sex.  JA390-JA392; 

JA4035; JA396; JA410-411.  In 2017, C.B. was diagnosed with gender dysphoria 

and was later prescribed puberty-delaying medication.  JA391; JA397; JA411.  

C.B.¶s gender-affirming treatment has reduced his anxiety and brought him much-

needed relief.  JA4031; JA391-392; JA397; JA411.  But C.B.¶s parenWs Zere forced 

Wo obWain addiWional coYerage for C.B. Wo be able Wo afford C.B.¶s pXberW\-delaying 

medication.  JA4036-4037; JA398-399; JA413.  C.B. has also been prescribed 

testosterone, which the Plan will not cover.  JA399-400.     

Plaintiff Dana Caraway is a transgender woman and Department of Public 

Safety employee.  JA450-451.  Before her transition she grew increasingly isolated 
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and distressed.  JA451-452.  Treating her gender dysphoria was so important that 

she obtained surgery in 2020 by drawing down her retirement savings.  JA454-455.  

BlXe Cross and BlXe Shield of NorWh Carolina (³BCBSNC´) denied coverage, citing 

only the exclusion.  JA455; JA460-461.2 

Plaintiffs sued two plan administrators in their official capacities: State 

TreasXrer and Chair of NCSHP Board of TrXsWees (Whe ³Board´) Dale Folwell, and 

NCSHP Executive Administrator Dee Jones.  JA51-52.   

B. The State Health Plan Structure. 

³The opporWXniW\ Wo enroll in [NCSHP] is a parW of Whe compensaWion package 

provided Wo sWaWe emplo\ees.´  JA3807.  NCSHP provides health insurance to more 

than 740,000 state employees, retirees, and their dependents.   JA3883; JA3927.  

NCSHP is self-funded, JA3926, and ³deWermines ZhaW healWh benefiWs are aYailable.´  

JA3985. 

NCSHP offers an 80/20 PPO Plan and a 70/30 PPO Plan (collectively, the 

³Plan´).  JA3833-3880.  Covered services include medically necessary pharmacy 

benefits and medical care.  JA3833-3880.  BCBSNC serves as the third-party 

administrator and CVS Caremark (³CVS´) adminisWers pharmac\ coverage.  

 
2 Mr. Kadel and Mr. SilYaine¶s EqXal ProWecWion claims are mooW becaXse Whe\ no 
longer work for the state; their claims under the Affordable Care Act remain pending 
at the district court. 
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JA1011; JA156.  Only medically necessary care is covered by the Plan, and that is 

all that is at issue in this case.  See, e.g., JA3609; JA3838. 

The categorical exclusion in the Plan, JA3833-3880, bars the same treatments 

that are covered for cisgender participants, including hormone therapy, JA3791, 

JA3810; puberty-delaying hormone treatment, JA3810; and surgery, such as 

mammoplasty and breast reconstruction, JA3791, JA3810-3811; vaginoplasty, 

JA3791; and hysterectomy, JA3792.  Because of the exclusion, transgender people 

are denied the opportunity to make the same individualized showing of medical 

necessity as cisgender people are permitted to make.  JA3833-3880.  

C. NCSHP Eliminates the Exclusion for the 2017 Plan Year. 

In 2010, Congress enacted Section 1557 of the Affordable Care AcW (³ACA´), 

42 U.S.C. § 18116 (³SecWion 1557´), to protect patients from discrimination on the 

basis of, inter alia, sex.  On May 18, 2016, the U.S. Department of Health and 

Human Services (³DHHS´) promXlgaWed a final rXle prohibiWing ³caWegorical 

coverage exclusion[s] or limitation[s] for all health services related to gender 

WransiWion.´  NondiscriminaWion in HealWh Programs and AcWiYiWies, 81 Fed. Reg. 

31,375, 31,471-72 (May 18, 2016).3  In response to this rule, NCSHP staff concluded 

 
3 Defendants claim that the nondiscrimination requirement protecting transgender 
people Zas ³enjoined´ and ³neYer acWXall\ ZenW inWo effecW,´ Br. 3 n.1, 12-13, 41 
n.11.  That misstates the law.  The narrow injunction prohibiting DHHS from 
enforcing that rule, Franciscan All., Inc. v. Burwell, 227 F. Supp. 3d 660, 696 (N.D. 
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that NCSHP needed to eliminate the exclusion and requested a cost estimate from 

its consultant.  JA3929; JA4638-4640.  Segal Consulting advised NCSHP that it 

likely needed to eliminate the exclusion under the ACA and estimated a cost of 

$350,000 and $850,000, or 0.011% to 0.027% of the Plan¶s annual premium.  

JA4642-4643.  Segal¶s esWimaWe was accurate:  NCSHP¶s cosW for gender-affirming 

care in 2017 was $404,609.26, aW Whe loZer end of Segal¶s esWimaWe²and a negligible 

amoXnW compared Wo NCSHP¶s positive cash balance of over $1 billion in August 

2018.  JA3799; JA3812-3813; JA3907-3908; JA3918.   

NCSHP staff recommended that the Board remove the exclusion to provide 

³medicall\ necessar\ serYices for Whe WreaWmenW of gender d\sphoria.´  JA4676; 

JA3930-3931.  NCSHP¶s Medical DirecWor edXcaWed Whe Board aboXW ³gender 

d\sphoria diagnosWic criWeria and sWandards of care,´ noWing WhaW Whe American 

Medical Association (³AMA´), American College of Physicians, and American 

College of Obstetricians and Gynecologists endorse coverage for this care.  JA4684.  

The Medical Director also e[plained WhaW ³elemenWs of care for Wransgender people 

[are] a µmedical necessiW\¶´ and ³[d]ela\ing WreaWmenW for [gender d\sphoria] can 

 
Te[. 2016), lefW XnWoXched priYaWe parWies¶ righW Wo enforce SecWion 1557.  Later 
aWWempWs Wo Xndo Whe rXle¶s proWecWions for Wransgender people WhroXgh neZ 
regulations were enjoined.  See Walker v. Azar, 480 F. Supp. 3d 417, 420 (E.D.N.Y. 
2020).  Regardless, none of these cases regarding administrative rules challenged²
let alone, leave without force²Section 1557¶s statutory command. 
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cause and/or aggravate additional serious and expensive health problems, such as 

stress-related physical illnesses, depression, and substance abuse problems «.´  

JA4659.  The Medical Director explained that the World Professional Association 

for Transgender HealWh has ³esWablished inWernaWionall\ accepWed SWandards of Care´ 

for this treatment, and noted that the AMA recogni]es iW as a ³medical necessiW\.´  

JA4657-4659.    

NCSHP¶s Legal CoXnsel advised that if NCSHP covered this care, it would 

³adopW Whe [BCBSNC] medical polic\ « which includes the requirements in support 

of medical necessiW\.´  JA4685; JA3936-3937; see also JA4706-4174 (BCBSNC 

medical policy).  NCSHP staff recommended that Whe Board ³remoY[e] Whe blankeW´ 

e[clXsion Wo proYide ³medicall\ necessar\ serYices for Whe WreaWmenW of gender 

d\sphoria.´  JA4676. 

A Board member moved to eliminate the exclusion, and another amended the 

motion to apply for 2017 only.  JA4685-4686; JA3938-3939.  The amendment 

limited coverage to a single year for one reason: because of litigation challenging 

Whe ACA¶s regXlaWions and Whe Board¶s YieZ WhaW Whe laZ ³ma\ change oYer Wime.´  

JA4686.  The amended motion was approved.  JA4686.  The Board never revisited 

its decision.  JA3943.  Mr. FolZell sXbseqXenWl\ released a sWaWemenW WhaW ³[X]nWil 

Whe coXrW s\sWem, a legislaWiYe bod\ or YoWers Well Xs WhaW Ze µhaYe Wo,¶ µZhen Wo,¶ and 

µhoZ Wo¶ spend Wa[pa\ers¶ mone\ on se[ change operaWions,´ he ZoXld deny 
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coverage.  JA4734.  Defendants Folwell and Jones approved health plan contracts 

for 2018 through 2021 excluding coverage for gender-affirming health care.  

JA3833-3880; JA3939; N.C. Gen. Stat. § 135-48.30, 135-48.23(c2). 

As NCSHP participants began appealing denials of hormone therapy coverage 

after 2017, BCBSNC²which handled the appeals²emailed NCSHP staff to 

complain that CVS was inaccurately denying the coverage in the first instance based 

on a lack of medical necessiW\, Zhen iW shoXld insWead be ³based on Whe Plan¶s 

benefits, noW based on lack of medical necessiW\.´  JA4737.  The email noted that 

³Whe serYices associaWed ZiWh Whe WreaWmenW of gender d\sphoria generall\ meeW Whe 

sWaWXWor\ definiWion of medical necessiW\´ in N.C. Gen. SWaW. � 58-3-200(b).  JA4737.   

D. Third Party Administrator Implementation of the Exclusion. 

Defendants emphasize that the third-party administrators for the Plan, 

BCBSNC and CVS, ³do noW idenWif\ ZheWher a parWicipanW is Wransgender´ or 

³consider a paWienW¶s se[.´  Br. 9; see id. 10-11.  But there is no need²the exclusion 

does that for them.  Both BCBSNC and CVS use ³Whe Plan bookleW´ Wo deWermine 

what is covered, and it instructs that gender-affirming care is excluded.  Br. 9; 

JA3833-3880.4  See also Br. 11 (CVS considers ³only « whether the drug is 

covered´); JA188 (BCBSNC ³Zill noW approYe a claim « noW coYered b\ Whe Plan´).     

 
4 The third-party administrators implemenW Whe Plan¶s e[clXsions WhroXgh Whe Xse of 
diagnostic codes.  JA185.  When BCBSNC receiYes a claim, ³aXWomaWed claims 
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As NCSHP staff began preparing to reinstate the exclusion after 2017, 

BCBSNC asked to be indemnified for having to enforce it.  JA4723 (BCBSNC email 

e[plaining WhaW NCSHP ZoXld need Wo ³sign a hold harmless if Whe plan decided noW 

Wo coYer gender d\sphoria´).  BCBSNC informed NCSHP again in December 2017 

that it would need to sign an indemnification agreement before BCBSNC would 

make the necessary coding changes.  JA4730-4732.  The e[clXsion Zas ³reinsWaWed 

on JanXar\ 1, 2018´ b\ ³operaWion of laZ.´  JA3797.   

B. The Standard of Care for Treatment of Gender Dysphoria. 

Although Defendants refer to gender dysphoria as a ³menWal illness´ and 

³psychiatric condition,´ Br. 3, 6, being transgender is a normal variation of human 

development and ³noW a maWWer of choice.´  JA4402; JA4462; Grimm v. Gloucester 

Cty. Sch. Bd., 972 F.3d 586, 594 (4th Cir. 2020). 

Gender idenWiW\ is a person¶s inWernal sense of one¶s se[.  JA4080-4081; 

JA4385; JA4542; JA4461.  Although most people are cisgender, meaning their 

gender identity matches their birth-assigned sex, transgender people have a gender 

identity that differs from their birth-assigned sex.  4080-4081; JA4385; Grimm, 972 

F.3d at 594.  LefW XnWreaWed, Whe dissonance beWZeen one¶s gender idenWiW\ and 

 
systems review[] the claim to determine whether it is for a benefit covered by the 
Plan.´  JA186; see also JA189-JA190 (BCBSNC denies requests with diagnostic 
codes for ³Transse[Xalism´ or ³Personal hisWor\ of se[ reassignmenW´).     
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birth-assigned sex can be associated with clinically significant distress or significant 

impairment of functioning.  JA4070-4071; JA4244; JA4374; JA4449-4450; 

JA4534-4535; JA4081-4082; JA4252; JA4386; JA4389; JA4546.  The medical 

diagnosis for that incongruence and the attendant distress or impairment is gender 

dysphoria.  JA4386; JA4543; Grimm, 972 F.3d at 594-95.  This medical condition 

is codified as ³gender incongrXence´ in Whe International Classification of Diseases 

(World Health Org. 11th revision).  JA4386; JA4463, and ³gender d\sphoria´ in Whe 

American Ps\chiaWric AssociaWion¶s Diagnostic and Statistical Manual of Mental 

Disorders-5th edition (³DSM-5´).  JA4081-4082; JA4386.5   

The World Professional AssociaWion for Transgender HealWh (³WPATH´) has 

maintained Standards of Care for the Health of Transgender, Transsexual, and 

Gender-Nonconforming People (³WPATH SWandards´) since 1979.  JA4084-4085; 

JA4253; JA4389; JA4543.  The WPATH SWandards ³represenW Whe consensXs 

approach of the medical and mental health community « and have been recognized 

b\ YarioXs coXrWs, inclXding Whis one, as Whe aXWhoriWaWiYe sWandards of care.´  Grimm, 

972 F.3d at 595; JA4158; JA4253-4254; JA4389-4390; JA4544; JA4464.  In 

addition, the Endocrine Society has published Guidelines for Endocrine Treatment 

 
5 Cf. Williams v. Kincaid, 45 F.4Wh 759, 769 (4Wh Cir. 2022) (³DSM-5¶s diagnosis of 
gender dysphoria « affirms WhaW a Wransgender person¶s medical needs are jXsW as 
deserving of treatment and protection as anyone else¶s.´). 
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of Gender-Dysphoric/Gender-Incongruent Persons (³Endocrine SocieW\ 

GXidelines´).  JA4084-4085.   

The AMA and other major health organizations recognize the WPATH 

Standards and Endocrine Society Guidelines as authoritative.  JA4158; JA4390; 

JA4464; JA4544.  BCBSNC relies on the WPATH Standards and the Endocrine 

Society Guidelines in its medical policy for gender dysphoria.  JA4159; JA4746.  No 

³compeWing, evidence-based standards [] are accepted by any nationally or 

inWernaWionall\ recogni]ed medical professional groXps.´  Grimm, 972 F.3d at 595-

96.   

Under the WPATH Standards, treatment for gender dysphoria may involve 

counseling, hormone therapy, and surgery.  JA4085; JA4390-4391; JA4544-4545.  

Medically necessary surgical procedures treat gender dysphoria by bringing a 

person¶s bod\ inWo beWWer alignmenW ZiWh Wheir gender idenWiW\, JA4252-4253; 

JA4471, and are similar to surgical procedures performed for other diagnoses.  

JA4257-4258.       

³The American Medical AssociaWion [], Whe Endocrine SocieW\, Whe American 

Psychiatric Association, and the American Psychological Association all agree that 

medical WreaWmenW for gender d\sphoria is medicall\ necessar\ and effecWiYe.´  

JA4084; see also JA4255; JA4392; JA4394.  Accordingl\, Whe ³denial of gender 
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affirming care is harmful to transgender people, as it exacerbates gender dysphoria 

and leads Wo negaWiYe healWh oXWcomes.´  JA4397; see also JA4546.6   

II. PROCEDURAL HISTORY. 

This appeal involves Plaintiffs¶ Fourteenth Amendment Equal Protection 

claim against Defendants Folwell and Jones in their official capacities.  After 

discovery closed, the parties filed summary judgment motions, and Plaintiffs moved 

Wo e[clXde WesWimon\ from DefendanWs¶ e[perts.  JA3673.   

The AMA and seven additional leading medical and behavioral health 

organizations sought leave to file an amici curiae brief supporting Plaintiffs, 

pursuant to Whe disWricW coXrW¶s Local Civil Rule 7.5.  JA95-105; JA3539-3562.  The 

district court, over Defendants¶ objecWion, granWed leaYe Wo amici curiae. JA3535-

3538.  

The district court granted Plaintiffs summary judgment, found that the 

exclusion violates Equal Protection, and permanently enjoined Defendants Folwell 

and Jones from enforcing it.  JA3734.  Defendants appealed pursuant to 28 U.S.C. 

§ 1292(a)(1).  In the same opinion and order, the district court ruled on PlainWiffs¶ 

moWions Wo e[clXde DefendanWs¶ e[perts under Daubert v. Merrell Dow 

 
6 DefendanWs claim WhaW man\ WreaWmenWs ³idenWified´ b\ PlainWiffs are cosmeWic²
referencing procedXres sXch as ³shoXlder shaping´ WhaW no PlainWiff has soXghW.  Br. 
10.  BXW PlainWiffs¶ claim is clear: Whe\ simpl\ seek as a maWWer of EqXal ProWection 
the same treatment covered for others.   
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Pharmaceuticals, Inc., 509 U.S. 579 (1993) and its progeny, excluding one expert 

and limiting others to substantiated areas of expertise.  JA3674-3699.  Defendants 

did noW challenge Whe WesWimon\ of an\ of PlainWiffs¶ e[perts on summary judgment.   

PlainWiffs¶ other claims remain pending before the district court, including a 

Section 1557 claim against the Plan.7  One plaintiff also brought a claim against her 

employer and the Plan under Title VII of the Civil Rights Act of 1964, 42 U.S.C. 

§ 2000e, et seq.  The disWricW coXrW foXnd Whe plainWiff¶s emplo\er liable and reserved 

damages for trial.  JA3631. 

  

 
7 DefendanWs¶ moWion Wo dismiss Whis claim Zas denied and afWer DefendanWs 
appealed, Whis CoXrW affirmed Whe disWricW coXrW¶s rXling WhaW DefendanWs had ZaiYed 
sovereign immunity by accepting federal funds.  Kadel v. N.C. State Health Plan for 

Tchrs. & State Emps., 12 F.4th 422 (4th Cir. 2021), as amended (Dec. 2, 2021) cert. 

denied, 142 S. Ct. 861 (2022).  The district court has reserved ruling on that claim.  
JA3726-3727; JA3734. 
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SUMMARY OF ARGUMENT 

The district court reached a straightforward conclusion: Whe Plan¶s explicit 

e[clXsion of coYerage for ³sex changes or modificaWions´ is a facial classification 

based on sex.  JA3703-3704.  There was no need to ferret out any hidden intent since 

it is plain on the face of the policy.  And the classification does what it says²it 

expressly imposes unequal treatment based on sex and transgender status by 

prohibiting medical coverage only when transgender people require it for gender-

affirming care.   

The district court carefully analyzed the multiple ways the exclusion facially 

discriminates based on sex and transgender status.  JA3701-3705.  In addition to 

making a sex-based distinction on its face, the exclusion also entrenches sex-based 

stereotypes that people should not align their bodies with a sex different than the one 

assigned at birth.  JA3704-3705.  Even if one views the exclusion as simply 

discriminating against individuals with gender dysphoria, that also is facially and 

inherently sex-based.  JA3706-3707.   

Each of Whese reasons independenWl\ sXpporWs Whe disWricW coXrW¶s conclXsion 

that other cases involving facially neutral restrictions, such as Geduldig v. Aiello and 

Dobbs Y. JackVRn WRmen¶V HealWh OUgani]aWiRn, are inapplicable to the facial 

discrimination here.  The Supreme Court found in those cases that pregnancy and 

abortion restrictions are not facially or inherently tied to sex, and those decisions 
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instead examine when facially neutral restrictions might nonetheless be found to 

involve impermissible sex discrimination.  As multiple courts have concluded, that 

analysis is not applicable to an exclusion such as this one, where sex discrimination 

appears in explicit terms on its face.   

Defendants claim that Plaintiffs are not similarly situated to their cisgender 

colleagues who receive the same kinds of treatments denied to Plaintiffs, arguing 

that Plan members must be compared by diagnosis instead.  This reasoning is 

circXlar.  PlainWiffs¶ gender d\sphoria diagnosis directly correlates with the fact that 

they are transgender.  That is not a basis to find Plaintiffs differently-situated where 

they seek coverage for the same kinds of treatments their cisgender peers receive as 

a matter of course. 

DefendanWs asserW Whe disWricW coXrW¶s injXncWion²mandating that Defendants 

remove the exclusion and reinstate medically necessary coverage for gender 

dysphoria²violates Federal Rule of Civil Procedure 65 because iW is ³impermissibly 

YagXe.´  In shorW, DefendanWs claim they have no idea what is excluded under their 

own exclusion.  Despite this claim, Defendants understood how to provide this 

coverage in 2017, and are doing so now in compliance with the injunction.   

Finally, Defendants argue the district court abused its discretion on two 

evidentiary issues.  First, whether the district court improperly relied upon an amicus 

curiae brief, and, second, whether the district court improperly excluded one of 
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DefendanWs¶ e[perWs and certain portions of other experts¶ testimony.  On both 

counts, the district court properly applied its discretion as it used amici to provide 

atmospheric, background information, which was already well-established by other 

testimony in the record, and it excluded unqualified and irrelevant expert testimony.  

Neither ruling created reversible error. 

ARGUMENT 

I. STANDARD OF REVIEW. 

A disWricW coXrW¶s granW of sXmmar\ jXdgmenW is reYieZed de novo.  Butler v. 

Drive Auto. Indus. Of Am., Inc., 793 F.3d 404, 407 (4th Cir. 2015).  ³To overcome 

a motion for summary judgment,´ ³the nonmoving party may not rely merely on 

allegations or denials in its own pleading but must set out specific facts showing a 

genXine issXe for Wrial.´  Id. at 408 (cleaned up).   

CoXrWs of appeal ³reYieZ a disWricW coXrW¶s decision Wo admiW e[perW WesWimon\ 

for an abuse of discreWion.´  Sardis v. Overhead Door Corp., 10 F.4th 268, 280 (4th 

Cir. 2021).  ³A disWricW coXrW abXses iWs discreWion if iW makes an error of laZ or clearl\ 

erroneoXs facWXal finding,´ neiWher of Zhich is presenW here.  Belville v. Ford Motor 

Co., 919 F.3d 224, 232 (4th Cir. 2019).   

II. THE EXCLUSION FACIALLY DISCRIMINATES BASED ON SEX. 

As the district court correctly found, a policy that expressly prohibits coverage 

for ³sex changes or modifications´ classifies on iWs face based on se[.  JA3703-3705.  

By its own terms, the exclusion ³disWingXishes beWZeen medicall\ necessar\[] 
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treatments that align with the member¶s´ se[ assigned aW birWh and ³medically 

necessary treatments²often the same medically necessary treatments²that do not 

align with his sex´ assigned at birth.  JA3703-3704 (emphasis in original).  That is 

facial discrimination based on sex and transgender status.  JA3703-3705.8  

Defendants object on two grounds.  FirsW, Whe\ argXe WhaW Whe CoXrW¶s conclXsion 

³resWs on a misapplicaWion of Grimm v. Gloucester County School Board.´  Br. 22.  

Second, Defendants claim that Geduldig v. Aiello forecloses a finding of facial 

discrimination.  Br. 21-28.  Neither is correct.9   

A. The District Court Properly Applied Grimm.   

Defendants claim the district court held that ³goYernmenW policies WhaW 

reference gender or sex in any way are automatically subject to intermediate 

scrXWin\,´ bXW that is a mischaracterization.  Br. 22.  The district court hewed closely 

 
8 In addition to its sex discrimination ruling, the district court found independently 
WhaW Whe e[clXsion ³WransparenWl\ discriminaWes againsW iWs Wransgender members.´  
JA3705.  The district court observed that transgender status discrimination must be 
carefully scrutinized under Grimm¶s finding WhaW goYernmenWal discriminaWion 
againsW ³Wransgender indiYidXals´ consWiWXWes ³a qXasi-sXspecW class[ificaWion].´  
JA3705.  Defendants do not appear to contest this finding, which is an independent 
reason the exclusion must be subjected to heightened scrutiny.  

9 Defendants also complain that the district court erred in citing Washington v. 

Seattle School District No. 1, 458 U.S. 457 (1982), in its discussion of facial 
discrimination.  Br. 23 n.5.  But the district court applied the same standard 
Defendants invoke.  Compare JA3702 (district court examined whether the 
e[clXsion ³deals in e[pliciWl\ « gendered Werms´) (cleaned up) with Br. 21 
(DefendanWs¶ argument that a facial classificaWion mXsW ³e[pliciWl\ classif\´ based 
on sex) (cleaned up).   

USCA4 Appeal: 22-1721      Doc: 47            Filed: 09/30/2022      Pg: 45 of 87



20 

to Grimm, observing that, like the restroom policy challenged there, the exclusion 

³µnecessaril\ resWs on a se[ classificaWion¶ becaXse iW cannoW be sWaWed or effecWXaWed 

µZiWhoXW referencing se[.¶´  JA3704 (quoting Grimm, 972 F.3d at 608).  Other courts 

have applied the same analysis.  As the Eighth Circuit explained while examining a 

sWaWXWe prohibiWing ³gender WransiWion procedXres´ for minors, such an exclusion 

means WhaW ³medical procedures that are permitted for a minor of one sex are 

prohibited for a minor of another sex,´ becaXse a ³minor born as a male may be 

prescribed testosterone or have breast tissue surgically removed « but a minor born 

as a female is not permitted to seek the same medical treatment.´  Brandt by & 

through Brandt v. Rutledge, 47 F.4th 661, 669 (8th Cir. 2022) (affirming preliminary 

injunction of the challenged statute).  IW is ³the minor¶s sex at birth [that] determines 

whether or not the minor can receive certain types of medical care under the law,´ 

which ³discriminates on the basis of sex.´  Id.   

So too here.  Connor, for example, is categorically denied coverage for 

testosterone because his sex assigned at birth was female; had it been male, he would 

be eligible for coverage.  See, e.g., Fletcher v. Alaska, 443 F. Supp. 3d 1024, 1030 

(D. Alaska 2020) (finding facial discrimination because surgical exclusion treated 

transgender plainWiff ³differenWl\ becaXse of her naWal se[´); Flack Y. WiV. DeS¶W Rf 

Health Servs., 328 F. Supp. 3d 931, 948 (W.D. Wis. 2018) (transgender plaintiffs 
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haYe been ³denied coYerage becaXse of Wheir naWal se[, Zhich ZoXld appear Wo be a 

sWraighWforZard case of se[ discriminaWion´).   

Second, the district court properly applied Grimm¶s se[ sWereoW\ping anal\sis, 

which independently requires a finding of sex discrimination.  JA3704.  ³The Plan 

expressly « prohibits coverage for treatments that µchange or modify¶ physiology 

to conflict with assigned sex,´ while covering the same treatments for participants 

seeking care congruent with their birth-assigned sex.  JA3704.  This kind of policy 

³pXnish[es] transgender persons for gender non-conformity, thereby relying on sex 

stereotypes.´  Grimm, 972 F.3d at 608; see also Boyden v. Conlin, 341 F. Supp. 3d 

979, 997 (W.D. Wisc. 2018) (Whe e[clXsion ³enWrenches´ Whe se[-sWereoW\ped ³belief 

that transgender individuals must preserve the genitalia and other physical attributes 

of their [birth-assigned] se[´); Toomey v. Arizona, No. CV-19-00035, 2019 WL 

7172144, at *5-6 (D. Ariz. Dec. 23, 2019) (³DiscriminaWion based on Whe 

incongruence between natal sex and gender identity²which transgender 

individuals, by definition, experience and display²implicates « gender 

sWereoW\ping´); Flack, 328 F. Supp. 3d at 951 (³Whe Challenged E[clXsion feeds into 

sex stereotypes by requiring all transgender individuals « to keep « sex 

characteristics consistent with their natal sex no matter how painful and disorienting 

iW ma\ proYe for some´). 

USCA4 Appeal: 22-1721      Doc: 47            Filed: 09/30/2022      Pg: 47 of 87



22 

As Grimm held, this kind of sex stereotyping is an ³independenW reason[] « 

WhaW Whe [Plan¶s] polic\ consWiWXWes se[-based discrimination « and is subject to 

intermediate scrutiny.´  972 F.3d at 609.  DefendanWs¶ brief does not even mention 

this theory, let alone argue that the disWricW coXrW¶s rXling Zas incorrecW.  DefendanWs 

have thus waived this argument, which independently requires that the district 

coXrW¶s decision be affirmed.  GUa\VRn O CR. Y. AgadiU InW¶l LLC, 856 F.3d 307, 316 

(4th Cir. 2017). 

Nonetheless, Grimm is different, Defendants insist, because the policy there 

³expressly « dicWaWed Zhich resWrooms Whe sWXdenWs coXld Xse´ by directing them to 

resWrooms ³afWer considering Wheir se[.´  Br. 22-23.  The exclusion does the same 

thing: it dictates which Plan members have coverage after considering how the care 

relaWes Wo a Wransgender person¶s se[.  Defendants argue that Grimm is inapposite 

because the exclusion here ³does noW disWingXish beWZeen biological male and 

biological female participants,´ sXggesWing that is as far as Grimm goes.  Br. 23.  But 

Grimm¶s holding is not so cramped.  Grimm ruled for the transgender plaintiff not 

merely because the school distinguished between male and female students by 

providing separate restrooms to them, but specifically because the policy excluded 

the plaintiff as a transgender boy from the restrooms other boys could use.  972 F.3d 

at 608.  Similarly, the district court found sex discrimination specifically because of 

the way the exclusion bars transgender participants from coverage.  JA3705.   
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Defendants also argue that the exclusion cannot discriminate based on sex 

because not all transgender people suffer from gender dysphoria.  But the 

³oYerarching goal of WreaWmenW for gender d\sphoria is Wo eliminaWe clinicall\ 

significanW disWress b\ aligning an indiYidXal paWienW¶s bod\ and presentation with 

Wheir inWernal sense of self.´  JA4396; JA4083-4084.  The fact that some transgender 

people receive care for gender dysphoria and no longer experience symptoms does 

not change the fact that they are transgender.  JA207;10 see also Rice v. Cayetano, 

 
10 DefendanWs¶ suggestion that cisgender people can be diagnosed with gender 
dysphoria is contrary to the evidence.  See, e.g., Br. 3, 23 n.6.  There is no dispute²
let alone a material one²that the gender-affirming care actually singled out by the 
e[clXsion¶s ³se[ changes´ langXage is care WhaW onl\ Wransgender people seek.  See 

Fain v. Crouch, No. 3:20-cv-0740, 2022 WL 3051015, at *8 (S.D.W.Va. Aug. 2, 
2022) (³[o]nl\ indiYidXals Zho idenWif\ as Wransgender ZoXld seek µWransse[Xal 
sXrger\¶´); Toomey, 2019 WL 7172144, at *6 (finding that similar exclusion 
³singles oXW Wransgender indiYidXals for differenW WreaWmenW´ becaXse ³Wransgender 
individuals are Whe onl\ people Zho ZoXld eYer seek gender reassignmenW sXrger\´); 
Flack, 328 F. SXpp. 3d aW 950 (³e[pressl\ singles out and bars a medically necessary 
WreaWmenW solel\ for Wransgender people´) (emphasis in original). 

Although Defendants repeatedly cite PlainWiffs¶ e[perW, Dr. Randi EWWner, they 
ignore this testimony from her:  
 

Q: Are all individuals suffering from gender dysphoria transgender?  
A:  Yes. 

 
JA207.  Defendants cite only two sources for their unfounded suggestion that 
cisgender people may experience gender dysphoria, JA204-205; JA209-211²but 
those sources merely explain that not everyone experiencing gender dysphoria might 
³idenWify´ as Wransgender.  JA205.  As PlainWiffs¶ e[perW elaboraWed, Where also ³can 
be people who have same-se[ aWWracWion, bXW don¶W idenWif\ as « lesbian or bise[Xal.´  
JA205.  Just as a ban on marriage equality only affects same-sex couples, a ban on 
gender-affirming care only affects transgender people regardless of any particular 
individual¶s idenWiW\.     
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528 U.S. 495, 516-17 (2000) (³Simpl\ becaXse a class « does not include all 

members of [a] race does noW sXffice Wo make Whe classificaWion race neXWral.´); 

Nyquist v. Mauclet, 432 U.S. 1, 8 (1977) (rejecting argument that law was facially 

neutral because it discriminated against only a subset of non-citizen residents); cf. 

Peltier v. Charter Day Sch., Inc., 37 F.4Wh 104, 125 (4Wh Cir. 2022) (en banc) (³Whe 

agreement of some parents to the sex-based classification of the skirts requirement 

is irrelevant´; no ³parenW can nXllif\ Whe consWiWXWional righWs of oWher parenWs¶ 

children´).  

Finally, Defendants claim that the proper comparison is between medical 

benefits, not ³Whe polic\holder¶s idenWiW\.´  Br. 24.  But the exclusion itself imposes 

differential treatment based on transgender status by ensuring that the same 

treatments cisgender people receive are barred when transgender people require 

them for gender-affirming care.  JA3791-3792; JA3810-3811.  That is entirely 

different from Defendants¶ cited authorities, where benefits were excluded for all 

members, and thus the distinctions were between procedures covered for everyone 

versus no one²rather than procedures made available to some but not all, as the 

exclusion does here.  See In re Union Pac. R.R. Emp. Pracs. Litig., 479 F.3d 936, 

938 (8th Cir. 2007) (Title VII challenge involving healWh plans WhaW ³e[clXde[d] both 

male and female conWracepWiYe meWhods´); Alexander v. Choate, 469 U.S. 287, 302 

(1985) (Rehabilitation Act challenge involving Medicaid¶s redXcWion of in-patient 
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hospital days covered for all participants).  It is undisputed that the care at issue here 

is provided to cisgender participants, but not transgender participants and the district 

court was correct to focus on that comparison.  JA3791-3792; JA3810-3811. 

B. Geduldig is Inapplicable. 

As Defendants concede, a facially discriminatory classification is one that 

explicitly classifies based on sex.  Br. 21.  That is what the exclusion does by barring 

care for ³sex changes or modifications,´ as explained above.  JA3833-3880.  In 

contrast, Geduldig considered not a facial classification, but rather what it viewed as 

a facially-neutral pregnancy exclusion, and in which circumstances such a proxy can 

constitute sex discrimination.  This is the first of several reasons that Geduldig and 

DRbbV Y. JackVRn WRmen¶V HealWh OUg., 142 S.Ct. 2228 (2022), are inapplicable 

here: they do not speak to the kind of explicit sex classification found in the 

exclusion.   

Defendants claim that the district court ³sidestep[ped] Geduldig rather than [] 

obey it,´ Br. 29, by finding that pregnancy ³can be e[plained´ in neXWral Werms 

³without reference to sex, gender, or transgender status.´  JA3709.  But that was the 

majority¶s holding in Geduldig.  The Court found that ³pregnanc\ is an objectively 

identifiable physical condition with unique characteristics,´ and accordingly does 

noW ³inYolY[e] discriminaWion based Xpon gender as sXch.´  Geduldig, 417 U.S. at 

496 n.20.  The exclusion here does.  See Fain v. Crouch, No. 3:20-cv-0740, 2022 
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WL 3051015, at *8 (S.D.W. Va. Aug. 2, 2022) (Geduldig ³reasoned WhaW pregnanc\ 

Zas a ph\sical condiWion diYorced from gender´; rejecting the argument that 

exclusion of treatment for gender dysphoria is facially neutral under Geduldig); 

Boyden, 341 F. Supp. 3d at 999-1000.  While Defendants try to connect Geduldig to 

the exclusion by claiming that pregnancy too is explicitly defined with reference to 

sex, Br. 29, that view did not prevail and is found in the dissent, not the majority.  

Compare 417 U.S. at 496 n.20 (discussing pregnancy as a facially neutral²which 

the Court termed ³objecWiYel\ idenWifiable´²condition) with 417 U.S. at 205 

(Brennan, J., dissenting) (arguing that pregnancy is a legislative classification that 

³WXrn[s] on gender´).   

Second, Geduldig is inapplicable because Defendants admitted that cisgender 

participants receive the same kinds of treatments denied transgender people for 

gender-affirming care.  JA3791-3792; JA3810-3811.  After finding that pregnancy 

is a facially-neutral condition rather than an express gender-based classification, 

Geduldig examined alternatively whether sex discrimination can be found on the 

basis that ³onl\ Zomen can become pregnanW.´  417 U.S. at 496 n.20.11  This was 

not sufficient, the Court held, when no one else received more favorable treatment.  

Id. at 496-97 (there is ³no risk from Zhich men are proWecWed and Zomen are not,´ 

 
11 Plaintiffs accept the premise for the sake of argument, although some transgender 
men can and do become pregnant. 
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or ³from Zhich Zomen are proWecWed and men are noW´).  Again, the exclusion is 

different.  ³Here, the nonsuspect class²those not seeking surgical treatment for 

gender dysphoria²are treated more favorably, as their materially same surgeries are 

coYered.´  Fain, 2022 WL 3051015, at *8; JA3791-3792; JA3810-3811.  

Third, the more relevant precedent is Bray v. Alexandria Women¶s Health 

Clinic, 506 U.S. 263, 273-274 (1993), not Geduldig.  As Bray explained, ³[s]ome 

activities may be such an irrational object of disfavor that, if they are targeted, and 

if they also happen to be engaged in exclusively or predominantly by a particular 

class of people, an intent to disfavor that class can readily be presumed.  A tax on 

wearing yarmulkes is a tax on Jews.´  506 U.S. at 270.  This describes the exclusion.  

As the district court found, ³[d]iscrimination against individuals suffering from 

gender dysphoria is also discrimination based on sex and transgender status.´  

JA3706.  No cisgender person transitions and lives as a sex different than the one 

assigned at birth.  Fain, 2022 WL 3051015, at *8 (in the context of a similar 

e[clXsion, obserYing WhaW ³[o]nl\ indiYidXals Zho idenWif\ as Wransgender ZoXld seek 

µWransse[Xal sXrger\¶´); Toomey, 2019 WL 7172144, aW *6 (³No cisgender person 

would seek, or medically require, gender reassignment.  Therefore, as a practical 

maWWer, Whe e[clXsion singles oXW Wransgender indiYidXals for differenW WreaWmenW.´); 

cf. Glenn v. Brumby, 663 F.3d 1312, 1317 (11Wh Cir. 2011) (³The Yer\ acWs WhaW 

define transgender people as transgender are those that contradict stereotypes of 
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gender-appropriaWe appearance and behaYior.´) (cleaned Xp).  Just as a tax on 

wearing yarmulkes is a tax on Jewish people, an exclusion of care for gender 

dysphoria is an exclusion of transgender people.  See ChUiVWian Legal SRc¶\ ChaSWeU 

of the Univ. of California, Hastings Coll. Of the Law v. Martinez, 561 U.S. 661, 689 

(2010) (³Our decisions have declined to distinguish between status and conduct in 

Whis conWe[W.´); Lawrence v. Texas, 539 U.S. 558, 583 (2003) (O¶Connor, J., 

concurring). 

For this reason, Geduldig¶s observation that there is ³lack of idenWiW\´ beWZeen 

pregnancy and sex because both men and women can be nonpregnant is not 

instructive here.  Br. 23; 417 U.S. at 496 n.20.  Gender dysphoria, in contrast, is 

exclusively identified with transgender people.  The analysis does not change simply 

because not all transgender people have gender dysphoria at any given time, as 

Defendants suggest.  Br. 23 (³Transgender Plan members are in boWh Whe groXp WhaW 

sXffers from gender d\sphoria « and Whe groXp WhaW does noW sXffer from gender 

d\sphoria´).  Otherwise, any exclusion could be reformulated that way to evade 

review.  For example, United States v. Virginia assXmed ³WhaW mosW Zomen ZoXld 

noW choose [Whe Virginia MiliWar\ InsWiWXWe¶s] adYersaWiYe meWhod,´ sXch WhaW women 

were in the group that wanted to attend and the group that did not.  518 U.S. 515, 

542 (1996).  Not all lesbians and gay men want to marry, and they are therefore in 

both the group that wants to marry a same-sex spouse and the group that does not.  
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See e.g., Bostic v. Schaefer, 760 F.3d 352 (4th Cir. 2014).  Merely recasting an 

exclusion this way does not erase the sex-based classification for those who are 

excluded.  See also Eknes-Tucker v. Marshall, No. 2:22-cv-184, 2022 WL 1521889, 

at *10 (M.D. Ala. May 13, 2022) (finding similar argument did not apply where the 

category of people penalized consists entirely of transgender people). 

Finally, even if one accepts the notion that this Court must examine the 

exclusion for intent to treat transgender people differently, such intent is plain to see.  

After all, Geduldig did not hold that pregnancy-based classifications never violate 

the Equal Protection Clause, instead concluding more narrowly that not every 

pregnancy classification is an explicit sex-based classificaWion ³like Whose considered 

in´ Reed v. Reed, 404 U.S. 71 (1971), and Frontiero v. Richardson, 411 U.S. 677 

(1973).  Geduldig, 417 U.S. at 496 n.20.  Where facial discrimination is not present 

(as it is here), a court would e[amine ZheWher ³disWincWions « are mere pretexts 

designed to effect an invidious discrimination against the members of one sex or the 

other.´  Id.  That is the case here.12  The exclusion was designed to categorically bar 

 
12 DefendanWs¶ argXment is belied by a record replete with admissions that 
Defendants knew the exclusion treats transgender people differently, lifted it for one 
year to afford equal treatment, and provided for reinstatement after concluding 
(incorrectly) that the law no longer required equal treatment.  See, e.g., JA4654-4677 
(slides presented to the Board as it considered lifting the exclusion for 2017 include 
Whe Werm ³Wransgender´ 10 Wimes); see also JA4668 (explaining that ACA regulation 
³makes clear « WhaW blankeW e[clXsions of Wransgender serYices´ are oXWmoded); 
JA4642-4643 (³Transgender CosW EsWimaWe´ memorandXm from Segal ConsXlWing); 
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gender-affirming care ³Zhich is onl\ soXghW b\ Wransgender indiYidXals.´  Brandt v. 

Rutledge, 551 F. Supp. 3d 882, 889 (E.D. Ark. 2021), aff¶d sub nom. Brandt by & 

through Brandt v. Rutledge, 47 F.4th 661 (8th Cir. 2022).  This is what Geduldig 

and Bray clarify is prohibited: a pretextual classification designed to impose 

differential treatment.13   

The disWricW coXrW did noW, as DefendanWs claim, creaWe ³an arWificial and 

inconseqXenWial disWincWion´ beWZeen medical ³condiWions´ and ³WreaWmenWs.´  Br. 

28.  Rather the district court distinguished Geduldig because it involved a condition 

not facially linked to sex, while the exclusion here bars all treatments if and when 

Whe\ relaWe Wo a Wransgender person¶s se[.  JA3709 (holding WhaW Whe Plan ³does noW 

merel\ e[clXde one µobjecWiYel\ idenWifiable¶´ condiWion; ³raWher, iW e[clXdes 

treatments that lead or are connected to sex changes or modificaWions´) (emphasis 

altered).  

Finally, even if the exclusion is treated as intentional rather than facial 

discrimination, Defendants are not correct that only a ³jXr\´ may make such a 

determination.  Br. 29, 32.  The Plan staff¶s recommendaWion to eliminate the 

 
JA4734 (DefendanW FolZell¶s sWaWemenW WhaW he ZoXld noW proYide coYerage for ³se[ 
change operaWions´ XnWil ³Whe coXrW s\sWem´ « ³Wells Xs WhaW Ze µhaYe Wo¶´).   
13 For all of these reasons, Lange v. Houston County, Georgia, 499 F. Supp. 3d 1258, 
1275 (M.D. Ga. 2020), finding a similar exclusion facially neutral, is an outlier that 
fails to persuade.     
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e[clXsion for Wransgender people, Whe board¶s agreemenW Wo do so for one \ear onl\, 

and DefendanWs¶ annual approval since then of discriminatory plans with the 

exclusion are noW conWesWed.  Nor is DefendanW FolZell¶s statement that Defendants 

Zill noW permiW coYerage of ³se[ change operaWions´ XnWil a coXrW Wells ³Xs WhaW Ze 

µhaYe Wo.¶´  JA4734.  Nothing further is needed to determine that DefendanWs¶ actions 

to exclude gender-affirming care are purposeful and intentional, not accidental or 

inadvertent.14   

C. The District Court¶s References to Bostock v. Clayton County as 

Persuasive Authority Do Not Create Reversible Error.  

Defendants make much of the fact that the district court cited Bostock v. 

Clayton County, 140 S.Ct. 1731 (2020), as persuasive authority.  Br. 29-32.  But the 

disWricW coXrW¶s anal\sis correcWl\ relies on Whis CoXrW¶s EqXal ProWecWion gXidance in 

Grimm.  Nothing about the disWricW coXrW¶s supplemental references to Bostock is 

improper.   

For perspective, the district court referred to Bostock four times in its Equal 

Protection discussion, and generally only after relying on Grimm¶s EqXal ProWecWion 

analysis.  See, e.g., JA3704 (³FirsW, like in Grimm, this exclusion «´); JA3704-3705 

 
14 This case is not analogous to Personnel Administrator of Massachusetts v. Feeney, 
442 U.S. 256 (1979).  Feeney found that mere disparate impact from a gender-neutral 
YeWerans¶ hiring preference²for which both women and men could qualify²is not 
sufficient on its own to establish intent.  Id. at 275.  That is different from 
DefendanWs¶ deliberaWe eliminaWion of gender-affirming care for transgender people.   
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(relying first on Grimm to find that the exclusion is premised on sex stereotyping); 

JA3707 (relying first on Grimm while discussing gender dysphoria).  Although 

Bostock was decided under Title VII, nothing suggests that Whe CoXrW¶s 

understanding of transgender people and discrimination against them is specific to 

that context²nor did Whe CoXrW ³e[pressl\ limiW[]´ iWs holding as DefendanWs 

suggest.  Br. 30.  After all, Bostock¶s obserYaWion that an employer may not 

³inWenWionall\ penali]e[] a person idenWified as male aW birWh for WraiWs or acWions WhaW 

it tolerates in an emplo\ee idenWified as female aW birWh´ applies just as much to the 

state of North Carolina as to Aimee SWephens¶ priYaWe employer.  Bostock, 140 S.Ct. 

at 1741-42. 

Defendants nonetheless object on two specific grounds.  First, they note that 

³Congress made a policy choice in the Title VII statute when it commanded that « 

sex is noW releYanW´ Wo emplo\menW consideraWions, Zhile Whe ³SXpreme CoXrW did 

not hold that the drafters and ratifiers of the Fourteenth Amendment made the same 

polic\ choice.´  Br. 30 (cleaned up).  But it is beyond peradventure that sex 

discrimination is barred by the Fourteenth Amendment, and Defendants cite nothing 

supporting the notion that transgender people are strangers to its protections.15 

 
15 Defendants cite Whe SXpreme CoXrW¶s obserYaWion WhaW ³sWaWXWor\ prohibiWions ofWen 
go beyond the principal evil to cover reasonably comparable evils,´ but that does not 
support their argument.  Br. 30 (citing Oncale v. Sundowner Offshore Servs., Inc., 
523 U.S. 75, 79 (1998)).  Instead Oncale explained why Title VII encompasses 
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Second, Defendants suggest that the district court relied on Bostock Wo ³redXce 

the controlling effect of Geduldig.´  Br. 29.  Not true.  Instead, the district court 

obserYed WhaW ³eYen if Whe CoXrW crediWed DefendanW¶s characWeri]aWion of Whe Plan as 

applying only to diagnoses of gender d\sphoria,´ that still discriminates based on 

sex because ³one cannoW e[plain gender d\sphoria µZiWhoXW referencing se[¶ or a 

s\non\m.´  JA3706 (quoting Grimm, 972 F.3d at 608).  This holding does not import 

an inapplicable Title VII standard²it quotes and applies Equal Protection guidance 

from Grimm.  JA3706-3707.  Other circuit courts have applied the same standard in 

the Fourteenth Amendment context.  See Whitaker v. Kenosha Unified Sch. Dist. No. 

1 Bd. of Educ., 858 F.3d 1034, 1051 (7th Cir. 2017) (an exclusion of transgender 

sWXdenWs from school resWrooms ³cannoW be sWaWed ZiWhoXW referencing se[´); Brandt, 

47 F.4th at 669-70 (same).  The disWricW coXrW¶s addiWional reference Wo an illXsWraWiYe 

hypothetical from Bostock does not change its faithful application of Equal 

Protection principles.  JA3706-3707. 

In any event, federal coXrWs¶ anal\sis of disparaWe WreaWmenW se[ discriminaWion 

claims under the Equal Protection Clause often mirrors Title VII analysis.  See, e.g., 

Naumovski v. Norris, 934 F.3d 200, 212 (2d Cir. 2019) (stating that equal protection 

 
forms of discrimination the drafters might not have anticipated.  Id. at 79-80.  That 
is true of the Equal Protection Clause as well.  Bostic v. Schaefer, 760 F.3d 352, 384 
(4th Cir. 2014) (finding that Equal Protection requires access to marriage for same-
sex couples).   
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³discriminaWion claims parallel TiWle VII discriminaWion claims in man\ respecWs´); 

Glenn, 663 F.3d at 1316-20 (citing Title VII case law).   

D. Plaintiffs Are Similarly Situated to Cisgender Plan Participants. 

Defendants claim that the district court erred in finding Plaintiffs similarly 

situated to cisgender participants, but this is not a difficult issue.  Br. 32-35.  Like 

their cisgender counterparts, Plaintiffs are state employees or dependents and 

contribute the same premiums for their coverage.  JA353; JA377; JA400; JA453.  

Defendants admit the same treatments Plaintiffs seek are covered by the Plan for 

cisgender participants.  JA3791-3792; JA3810-3811.  For example, it is undisputed 

that after cancer treatment cisgender women can obtain surgery to reconstruct a 

feminine chest contour, but transgender women cannot.  Br. 4; JA3791.  Similarly, 

cisgender men who require testosterone because their body does not produce enough 

can obtain it under the Plan, but transgender men cannot.  JA3791.   

Defendants claim that the similarly situated analysis must reduce to the 

underlying diagnosis.  Br. 32-33.  But all that does is insist that the only proper 

measXring sWick is Whe comparaWor groXps¶ one difference: WhaW PlainWiffs are 

transgender.  As the district court found, discrimination based on ³gender d\sphoria´ 

is ³discriminaWion based on « Wransgender sWaWXs.´  JA3706; see also Williams v. 

Kincaid, 45 F.4th 759, 772 (4th Cir. 2022) (observing that gender dysphoria is 

³closel\ connecWed Wo Wransgender idenWiW\´) (cleaned up).  Discrimination based on 
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gender dysphoria also is discrimination based on sex, since gender dysphoria cannot 

be diagnosed ZiWhoXW reference Wo one¶s se[ assigned aW birWh.  See JA4386 (gender 

dysphoria is the distress resulting ³from Whe incongrXence beWZeen a person¶s gender 

identity and Whe se[ assigned Wo Whem aW birWh´); JA4082.  Nor does the exclusion 

merel\ ³disWingXish[] beWZeen medicall\ necessar\ WreaWmenWs.´  Br. 27 (cleaned Xp).  

See Brandt, 47 F.4th at 669 (³Arkansas¶s characWeri]aWion of Whe AcW as creaWing a 

disWincWion on Whe basis of medical procedXre raWher Whan se[ is XnpersXasiYe.´).   

As in Brandt, a rXle WhaW Xses se[ assigned aW birWh Wo ³disWingXish[] beWZeen 

those who may receive certain types of medical care and Whose Zho ma\ noW´ 

discriminaWes based on se[ and is ³Wherefore sXbjecW Wo heighWened scrXWin\.´  Id.  at 

670.  ThaW is ZhaW Whe e[clXsion does.  If Whe care is for Whe pXrpose of ³chang[ing]´ 

one¶s se[ assigned aW birWh, Whe e[clXsion bars it.  JA3833-3880; see also Grimm, 

972 F.3d aW 610 (declining Wo Xse ³biological´ characWerisWics as Whe measXre of a 

Wransgender bo\¶s similariW\ Wo oWhers becaXse sXch an argXmenW ³priYileges se[-

assigned-at-birWh oYer [PlainWiffs¶] medicall\ confirmed, persistent and consistent 

gender idenWiW\´).   

Defendants argue on the one hand that all Plan members are eligible for 

treatments for other diagnoses, such as cancer; and argue on the other that gender-

affirming care is denied to everyone, transgender or cisgender.  Br. 23, 34.  That the 

Plan does not discriminate against its transgender members in every aspect, such as 
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denying a transgender man a hysterectomy for cervical cancer, does not absolve 

Defendants of the sex discrimination they do inflict on their transgender 

participants.16   

DefendanWs¶ oWher argXmenW²that gender-affirming care is denied to 

everyone²is reminiscent of the discredited argument that marriage bans for same-

sex couples did not discriminate because gays and lesbians could still marry 

someone of a different sex.  See, e.g., Perry v. Schwarzenegger, 704 F. Supp. 2d 

921, 969 (N.D. Cal. 2010); Varnum v. Brien, 763 N.W.2d 862, 885 (Iowa 2009); cf. 

Loving v. Virginia, 388 U.S. 7 (1967).  ³The proper focus « is the group for whom 

the law is a restriction´²i.e., transgender people²³not the group for whom the law 

is irreleYanW.´  City of Los Angeles, California v. Patel, 576 U.S. 409, 418 (2015) 

(cleaned up).   

DefendanWs¶ authorities do not suggest otherwise.  Br. 33, 35.  In Gann v. 

Schramm, ³Whe PlainWiffs [] made no shoZing WhaW Gann Zas a member of an\ 

µidenWifiable groXp¶ singled oXW for differenW WreaWmenW Xnder Whe laZs.´  606 F. Supp. 

1442, 1447 (D. Del. 1985).  Neither of the other cases Defendants cite involve 

allegations of sex discrimination or transgender people.  See McMain v. Peters, No. 

 
16 Defendants¶ analogy to a decision about whether to cover hysterectomy or 
orchiectomy procedures for all Plan members is different from a case like this one, 
where the same procedures are covered for some members but not all.  Br. 34. 
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2:13-cv-01632-AA, 2018 WL 3732660, at *1 (D. Or. Aug. 2, 2018), aff¶d, 773 F. 

App¶x 997 (9th Cir. 2019) (involving claims by an incarcerated pro se litigant 

seeking hormone therapy for bipolar disorder and post-traumatic stress disorder); 

Flaming v. Univ. of Texas Med. Branch, 2016 WL 727941, at *9 (S.D. Tex. Feb. 24, 

2016) (involving claim that prison doctors discriminated in denying pain medication 

to non-cancer patients).       

Defendants also argue that Whe WesWimon\ of one of Wheir e[perWs ³creaWes a 

material issue of fact´ aboXW ZheWher WreaWmenW for gender d\sphoria is ³eYer´ 

medically necessary.  Br. 36 (citing testimony of Dr. Stephen Levine).  This 

mischaracterizes the evidence.  Notably, Defendants have not challenged Whe coXrW¶s 

evidentiary ruling on Dr. Levine¶s WesWimon\.  Br. 50-57.  The district court found 

that ³LeYine does noW testify that medical and surgical care for gender dysphoria is 

caWegoricall\ inappropriaWe.´  JA3695; see also JA3696 (LeYine ³does noW adYocaWe 

for µdenying endocrine treatment or surgical treatment¶ to all transgender people, a 

position he calls µdraconian¶´; he sWaWes he is ³not advocating denying endocrine 

WreaWmenW or sXrgical WreaWmenW´; ³I did noW sa\ WhaW gender affirming WreaWmenW in 

general should be stopped.  I¶Ye neYer said WhaW.´).   

As they did unsuccessfully below, Defendants point again ³Wo Dr. LeYine¶s 

testimony to argue that these treatments are categorically ineffective,´ bXW ³that is 

noW LeYine¶s WesWimon\.´  JA3712.  While he expresses concerns about the quality 
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of Whe cXrrenW research, he ³repeatedly and emphatically testifies that this lack of 

high-level research is not reason to justify withholding treatment from all gender 

dysphoric patients.´  JA3712.  ³Rather,´ Whe disWricW coXrW recogni]ed, ³he testifies 

that doctors and patients « should decide if medicine or surgery is necessary as he 

does in his own practice.  This is PlainWiffs¶ reqXesW: WhaW Whe\ and Wheir docWors, noW 

Wheir se[ or Wransgender sWaWXs, deWermine Zhen Wheir WreaWmenWs are appropriaWe.´  

JA3712 (emphasis in original).  The district court was correct to find no material 

dispute of fact on this record.17  

III. THE DISTRICT CO8RT¶S INJ8NCTION IS NOT IMPERMISSIBL< 
VAGUE. 

Defendants raise several arguments under the guise that the district coXrW¶s 

injunction is not compliant with Federal Rule of Civil Procedure 65(d) because it is 

³impermissibl\ YagXe.´  Br. 37-46.   

First, Defendants argue that Whe disWricW coXrW failed Wo ³specificall\´ idenWif\ 

the coverage exclusion at issue.  Br. 39.  But Rule 65(d)(1)(C) simply requires that 

Whe coXrW ³describe in reasonable deWail´ Whe ³acWs resWrained.´  Id.  The injunction 

does so.  No reasonable question can exist as to the exclusion enjoined from 

 
17 Defendants cite Dr. LeYine¶s opinion aboXW hoZ ofWen gender-affirming care 
redXces ³negaWiYe menWal oXWcomes,´ Br. 35, bXW the primary goal of gender-
affirming care is to treat gender dysphoria rather than other mental health conditions.  
JA4084-4085.  Dr. LeYine ³concedes WhaW he does not know how often´ Whis care 
³alleviate[s] symptoms of gender dysphoria´ and does noW opine ³as to the portion 
of these procedures that are necessar\ and Xnnecessar\.´  JA3696.   
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enforcement, which the disWricW coXrW¶s Memorandum Opinion and Order identifies 

specifically and discusses exhaustively. 

Relatedly, Defendants argue that they are uncertain about Whe ³precise 

definiWion´ of Whe phrase ³medicall\ necessar\ serYices for Whe WreaWmenW of gender 

d\sphoria.´  Br. 40-42.  This rings hollow.  As set forth in the injunction, medically 

necessary services are defined by North Carolina statute.18  JA3667 (quoting N.C. 

Gen. Stat. § 58-3-200(b)).  When NCSHP lifted the Exclusion in 2017, it was able 

Wo proYide ³medicall\ necessar\ serYices for Whe WreaWmenW of gender d\sphoria.´  

See, e.g., JA4685 (Board remoYed Whe E[clXsion ³resXlWing in Whe proYision of 

medicall\ necessar\ serYices for Whe WreaWmenW of gender d\sphoria´).  FXrWher, prior 

to filing its opening brief, Defendants issued a press release stating their (belated) 

intention to comply with the district coXrW¶s order, Zhich had alread\ been in effecW 

 
18 Defendants also claim the district coXrW¶s Xse of Whe phrase ³medicall\ necessar\ 
serYices for Whe WreaWmenW of gender d\sphoria´ impermissibly refers to another 
document.  Br. 39-40.  Rule 65(d)(1)(C) requires an injunction to provide 
³reasonable deWail´ of ³Whe acW or acWs resWrained or reqXired´ ZiWhoXW ³referring Wo 
Whe complainW or oWher docXmenW.´  Here, Whe district court provided reasonable detail 
of the act to be restrained²the enforcemenW of Whe Plan¶s e[clXsion alloZing for Whe 
reinsWaWemenW of coYerage for ³medicall\ necessar\ serYices of WreaWmenW for gender 
d\sphoria.´  JA3729.  The district court did not refer to another document, instead it 
incorporated Whe definiWion of ³medicall\ necessar\ serYices´ from the relevant 
statute.  JA3667 (quoting N.C. Gen. Stat. § 58-3-200(b)). 
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for a month.19  In the press release, Defendants clearly understand that the district 

coXrW¶s Order reqXires Whem Wo ³noW enforce Whe Plan¶s benefiW e[clXsion regarding 

treatment or studies leading to or in connection with sex transition or modifications 

and relaWed care.´  Id.  On the same day, Defendant Folwell stated at the NCSHP 

Board meeting that, after consulting with counsel, he had determined that as long as 

Whe injXncWion is ³in force, I mXsW compl\´; WhaW ³Whe E[ecXWiYe AdminisWraWor and 

Plan staff are directed to not enforce the specified benefit exclusion, and to provide 

benefiWs in compliance ZiWh Whe coXrW¶s order´; and that Plan documents would be 

amended accordingly.20  Neither in the press release, nor during the Board Meeting, 

did Defendant Folwell (or any Board member) raise any concerns around how the 

injunction should be understood.   

Nor does DefendanWs¶ reliance on Pashby v. Delia, 709 F.3d 307 (4th Cir. 

2013), support their cause.  The Pashby plaintiffs challenged stricter eligibility 

requirements for in-home personal care serYices (³PCS´) in legislaWion referred Wo as 

Policy 3E.  Id. at 313.  The district court preliminarily enjoined implementation of 

Policy 3E.  Id.  However, Policy 3E included a range of provisions unrelated to the 

 
19 Press Release, North Carolina Department of State Treasurer, Federal Judge 
Orders State Health Plan Board of Trustees to Use Taxpayer Funds to Pay for Sex 
Transition Operations (July 13, 2022), https://perma.cc/5RYM-3DYH.   

20 NC State Health Plan, State Health Plan Board of Trustees Meeting±July 13, 2022, 
YouTube (July 13, 2022), https://www.youtube.com/watch?v=FTQS3xmN_t0, at 
19:30-25:02.   
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eligibility requirements.  Id. at 331.  The Fourth Circuit found the injunction lacked 

³reasonable deWail´ becaXse Zhile Whe disWricW coXrW onl\ focXsed on Whe eligibiliW\ 

requirements of Policy 3E, the actual injunction prohibited the complete 

implementation of Policy 3E, which, as the Fourth Circuit noted, might include other 

provisions.  Id.  As a resXlW, Zhile Whe FoXrWh CircXiW foXnd plainWiffs ³esWablished 

Whe need for a preliminar\ injXncWion,´ iW remanded the case for further clarification.  

Id. at 332. 

The exclusion, unlike Policy 3E, does not contain multiple provisions 

unrelated to the specific requirement sought to be enjoined.  Instead, the exclusion 

is a categorical prohibition of coverage for the treatment of gender dysphoria.  

Period.  Unlike Pashby, the enjoined conduct here is identified in reasonable detail, 

i.e., end the categorical prohibition of medically necessary services for the treatment 

of gender dysphoria.  

Defendants next contend that the district coXrW¶s Xse of ³medicall\ necessar\ 

serYices for WreaWmenW of gender d\sphoria´ is a ³poWenWiall\ boXndless phrase´ 

giYing no gXidance ³shorW of a conWempW hearing´ on ZhaW is coYered by the 

injunction.  Br. 41-42; see also Br. 42-44.21  But the injunction does not need to 

 
21 Defendants attempt to sow additional doubt by claiming that PlainWiffs¶ expert 
identified a series medically necessary procedures not covered in 2017.  Br. 42-43.  
But the expert merely identified procedures accepted under the Standards of Care, 
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identify a complete list of treatments for gender dysphoria.  See, e.g., Kadel v. N.C. 

State Health Plan for Tchrs. & State Emps., 12 F.4th 422, 428 (4th Cir. 2021) (³The 

2017 Plans did not mandate coverage for all gender-affirming care.  They simply 

allowed claims for gender-affirming care to be reviewed under the same criteria and 

in the same manner as claims for any other medical, mental health, or pharmacy 

benefits.´).  RemoYing Whe caWegorical prohibiWion alloZs NCSHP (and Whe 

Defendants) in conjunction with its third-party adminisWraWors Wo ³eYalXaWe[] ZheWher 

Whe billed medical procedXre corresponds Wo a coYered diagnosis.´  JA586; JA3619 

(³NCSHP¶s Whird-party administrators, Blue Cross and CVS, appear able to 

disWingXish beWZeen medicall\ necessar\ and Xnnecessar\ WreaWmenWs.´).  NCSHP 

does this on a daily basis for its 740,000 members, and did so on its own accord for 

its transgender members in 2017.  See, e.g., JA4685 (Board minutes reflecting that 

for 2017 Whe Plan ³ZoXld adopW´ BCBSNC¶s ³medical polic\´ for treatment of 

gender dysphoria).  Defendants do not need more information than that already 

included in the injunction to do so again.  See Reliance Ins. Co. v. Mast Const. Co., 

159 F.3d 1311, 1316 (10Wh Cir. 1998) (³RXle 65(d) reqXires onl\ WhaW Whe enjoined 

conduct be described in reasonable, not excessive, detail «.´); Meyer v. Brown & 

Root Constr. Co., 661 F.2d 369, 373 (5Wh Cir.1981) (³The specificiW\ reqXiremenW is 

 
JA4255-4256, and Plaintiffs have made clear that their claims seek access to the 
same kinds of care covered for others without sex discrimination.   
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not unwieldy ....  An injunction must simply be framed so that those enjoined will 

knoZ ZhaW condXcW Whe coXrW has prohibiWed.´). 

Finally, Defendants claim that other exclusions in the plan also purportedly 

bar coverage for gender-affirming care, citing ³sXrger\ for ps\chological or 

emoWional reasons,´ and medicaWions ³noW approYed b\ Whe Food and DrXg 

Administration for the applicable diagnosis.´  Br. 8-9; see also id. 44-46.  This is 

unfounded and appears Wo be ³inYenWed post hoc in response Wo liWigaWion.´  United 

States v. Virginia, 518 U.S. 515, 533 (1996).   

First, when approving gender-affirming care in 2017, the Board neither 

discussed nor acted on these other exclusions, let alone suspended them. See, e.g., 

JA3935; JA4673.  The only exclusion removed to facilitate coverage of gender-

affirming care in 2017 was Whe e[clXsion for ³se[ changes or modificaWions.´  

JA4684-4685; JA4673; JA513-519.   

Second, Whe Plan Xsed BCBSNC¶s polic\ for gender-affirming care, which 

does not even reference the exclusions Defendants invoke.  JA4706-4714.  Indeed, 

BCBSNC testified WhaW iW ³has neYer implemenWed Whe porWion of Whe Plan¶s benefiW 

bookleWs WhaW e[clXdes µsXrger\ for ps\chological or emoWion[al] reasons.¶´  JA1019.  

Further, off-label Xsage is approYed b\ Whe Food and DrXg AdminisWraWion (³FDA´), 
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is commonplace, and has been covered by NCSHP previously in this and other 

contexts.22     

Third, when Plaintiffs were denied care, it was pursuant to the exclusion for 

³se[ changes or modificaWions.´  See, e.g., JA378, JA384; JA351; JA359; JA414-

415, JA420-448; JA455; JA460-461.  DespiWe DefendanWs¶ neZl\-discovered 

concern about other exclusions purportedly implicated by gender-affirming care, 

they have only applied one exclusion to deny it. 

IV. THE DISTRICT COURT DID NOT ERR BY CONSIDERING AN 

AMICUS BRIEF IN RULING ON SUMMARY JUDGMENT. 

Defendants take the position that the district court abused its discretion when 

iW ³e[pliciWl\ relied Xpon facWXal asserWions²scientific and medical assertions made 

in an amicus curiae brief²oXWside of Whe discoYer\ process.´23  Br. 46.  Contrary to 

 
22 NoW onl\ are medicaWions commonl\ ³Xsed µoff label¶ across all domains of 
medicine,´ JA4492, NCSHP covered this care in 2017, and has covered other non-
approved applications of medications.  See JA310 n.7 (NCSHP covered COVID 
care, which was not FDA-approved until many months after).  For at least three 
decades, the FDA has provided that physicians may prescribe drugs off-label.  See, 
e.g., JA4600-4609; Vee alVR BXckman CR. Y. PlainWiffV¶ Legal CRmm., 531 U.S. 341, 
351 (2001) (³off-label use is generally accepWed´).   
23 The brief at issue was filed by eight leading medical, mental health, and other 
health care organizations representing hundreds of thousands of physicians, nurses 
and mental-health professionals, including specialists in family medicine, mental 
health, internal medicine, endocrinology, obstetrics and gynecology.  They include 
the AMA, the American Academy of Pediatrics, American College of Obstetricians 
and Gynecologists, the American Psychiatric Association, the Endocrine Society, 
the North American Society for Pediatric and Adolescent Gynecology, National 
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DefendanWs¶ claim, the district coXrW did noW make a ³radical´ decision and rel\ Xpon 

³e[Wra-record facWs´ Zhen resolYing Whe legal issXes raised on summary judgment.24  

Br. 48.  It did what courts do on a regular basis²cite an amicus brief as additional 

support and context for atmospheric, background facts already in the record.  See, 

e.g., Roman Catholic Diocese of Brooklyn v. Cuomo, 141 S.Ct. 63, 78 (2020) 

(Breyer, J. dissenting) (citing scientific information from amicus brief); Peters v. 

Aetna, Inc., 2 F.4Wh 199, 234 (4Wh Cir. 2021) (³This inWerpreWaWion is bolsWered b\ Whe 

brief of amici, Whe American Medical AssociaWion´); see also Wagafe v. Biden, No. 

17-CV-00094-LK, 2022 WL 457983, at *2 (W.D. Wash. Feb. 15, 2022) (³the 

µclassic role¶ of amicus briefing « is to assist the Court in cases of general public 

interest´ and ³sXpplemenW Whe efforWs of coXnsel´); NaW¶l Wildlife Fed¶n Y. NaW¶l 

Marine Fisheries Serv., No. CV 01-640RE, 2005 WL 878602, at *4 (D. Or. Apr. 8, 

2005) (³[DefendanW], however, asserts what appears to a hard-and-fast rule that 

amici may not present evidence «. The court, however, has found no authority 

sXpporWing sXch a broad proposiWion.´). 

 
AssociaWion of NXrse PracWiWioners in Women¶s HealWh, and Whe SocieW\ of OB/GYN 
Hospitalists. 

24 Defendants rely upon Students for Fair Admissions v. President & Fellows of 

Harvard Coll., No. 14-cv-14176, 2018 WL 9963511 (D. Mass. Oct. 3, 2018), to 
support their argument.  LefW Xnsaid in DefendanWs¶ brief is WhaW Whe disWricW coXrW 
permitted amici to participate in trial, including providing opening and closing 
statements as well as present four witnesses.  That is not what happened here. 
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Here, the district court referenced the brief to support atmospheric, 

background facts such as ³[e]Yer\ person has a gender idenWiW\´ or Wo idenWif\ 

available treatments for gender dysphoria.  This is no different than this Court¶s 

consideration of a similar amicus curiae brief in Grimm.   

The relevant portions of the amicus curiae brief in Grimm are substantially 

identical to the brief submitted here (filed by some of the same amici) and provided 

the same contextual information: namely, what it means to be transgender and the 

standard of care for treatment of gender dysphoria.  This Court included discussion 

of the brief over several pages in the Background section of its opinion, including 

quotations to material from the brief.  972 F.3d at 594-96.  The district court, when 

granWing amici¶s moWion for leaYe Wo file a brief, noWed as mXch.  JA3536.   

DespiWe DefendanWs¶ broad argXmenW, DefendanWs idenWif\ onl\ WZo pXrporWed 

³e[Wra-record facWs´ Xsed b\ Whe district court.25  However, these statements simply 

articulated the potential methods of treatment, e.g., counseling, medications, and/or 

surgery, for gender dysphoria.  Br. 47 (quoting JA3665); JA3670.  The district court 

 
25 DefendanWs¶ ³see generally´ ciWaWion, Br. 47, Wo Whe district coXrW¶s ³ScienWific 
BackgroXnd´ is insXfficienW Wo challenge an\ oWher pXrporWed ³e[Wra-record fact.´  
See Grayson O Co., 856 F.3d at 316.  Nor can Defendants properly expand this 
argument in their forthcoming reply brief.  Stout Risius Ross, Inc. v. People Care 

Holdings, Inc., No. 15 C 9298, 2016 WL 4593824, at *1 (N.D. Ill. Sept. 2, 2016) 
(³Dela\ing Whe presenWaWion « of an argument until the reply brief « is not only 
Xnfair Wo one¶s opponenW²iW is a form of µsandbagging,¶ [ciWaWion]²it is unfair to 
Whe coXrW.´); see also Salama v. Holder, 355 F. App¶[ 761, 765 (4Wh Cir. 2009). 
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did not use the amicus curiae brief Wo conWradicW Dr. LeYine¶s WesWimon\ about the 

efficacy of treatment for gender dysphoria.  Br. 47 (citing JA3698 n.3).  Instead, the 

district coXrW referred Wo Whe WesWimon\ of Whe parWies¶ e[perWs regarding Whe efficac\ 

of such treatments.  See JA3671 (³[PlainWiffs¶ e[perWs] WesWif\ WhaW Whese are µsafe and 

effecWiYe WreaWmenW[s] for gender d\sphoria¶ WhaW are goYerned b\ µZell-established 

commXniW\ sWandards.¶´) compare to id. (discussing DefendanWs¶ e[perW WesWimon\).    

MoreoYer, Whese WZo pXrporWed ³e[Wra-record facWs´ ciWed b\ Whe district court 

are not actually outside the record.  Every single expert put forth by Plaintiffs 

established the treatments available for gender dysphoria.  JA4085; JA4390-4391; 

JA4468-4471; JA4544; JA4252-4253.  As sXch, PlainWiffs¶ e[perWs and Whe 

information provided in the amicus curiae brief overlap in many ways and do not 

exceed the scope of the arguments raised by the parties, and nothing cited from the 

amicus brief exceeds the scope of the expert testimony in the case.26  As a result, 

Defendants are unable to show how any such reliance on these two facts created 

reversible error.  Burgess v. Goldstein, 997 F.3d 541, 561 (4Wh Cir. 2021) (³[T]he 

test for harmlessness is whether we can say with fair assurance, after pondering all 

 
26 Of note, the source material for these two statements is the WPATH Standards, 
which this Court has found ³represenW Whe consensXs approach of Whe medical and 
mental health community « and have been recognized by various courts, including 
Whis one, as Whe aXWhoriWaWiYe sWandards of care.´  Grimm, 972 F.3d at 595. 
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that happened without stripping the erroneous action from the whole, that the 

jXdgmenW Zas noW sXbsWanWiall\ sZa\ed b\ Whe error.´). 

V. THE DISTRICT COURT WAS WELL WITHIN ITS BROAD 

DISCRETION TO EXCLUDE CERTAIN EXPERT OPINIONS FROM 

DRS. HRUZ, LAPPERT, AND ROBIE. 

Defendants retained five experts below: (1) Dr. Paul R. McHugh, a 

psychiatrist; (2) Dr. Stephen B. Levine, another psychiatrist; (3) Dr. Paul Hruz, a 

pediatric endocrinologist; (4) Dr. Patrick W. Lappert, a retired plastic surgeon; and 

(5) Dr. Peter Robie, a primary care physician. 

Many of these purported experts attack the entire concept of gender dysphoria 

treatment.  Among other things, they contend that this treatment is experimental and 

unproven.  They argue, falsely, that a so-called ³Transgender TreaWmenW IndXsWr\´ 

is running roughshod over legitimate scientific debate as to the risks and benefits of 

such treatment.  They challenge the credibility and efficacy of the DSM-5 and the 

WPATH Standards.  They also contend that the many medical associations that 

support gender dysphoria treatment²because it is medically appropriate and indeed 

necessary for persons with gender dysphoria²are apparently all wrong, in the 

pockeW of Whe ³Transgender TreaWmenW IndXsWr\,´ or boWh.  See JA3671-3674. 

DefendanWs¶ fifWh e[perW²Dr. Robie²is a member of the NCSHP Board who 

proYided medical knoZledge dXring Whe Board¶s deliberaWions.  JA3678.  In his 

expert capacity, the only opinion Dr. Robie offered is WhaW ³ph\sicians mXsW know 
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Whe chromosomal se[ of paWienWs´ Wo be able Wo proYide compeWenW medical care.  

JA3678. 

None of the opinions from these five experts satisfied Rule 702, so Plaintiffs 

moved to exclude them.  JA1092-3129.  In a detailed 25-page ruling, the district 

coXrW e[clXded Whe ³chromosomal se[´ opinions from Dr. Robie in full, and excluded 

some²but not all²of Whe opinions from DefendanWs¶ oWher foXr e[perWs.  JA3674-

3699. 

On appeal, DefendanWs do noW challenge Whe disWricW coXrW¶s e[clXsion of 

opinions by Drs. McHugh and Levine.  As to Drs. Hruz, Lappert, and Robie, 

DefendanWs conWend WhaW Whe disWricW coXrW ³applied Whe Zrong sWandard´ in iWs 

Daubert rXlings; accXse Whe disWricW coXrW of ³mischaracWeri][ing] Whe qXalificaWions´ 

of certain of those experts; and argXe WhaW Whe disWricW coXrW ³misconsWrXed Whe 

relevance of Dr. Robie¶s WesWimon\.´  Br. 19, 50, 55.  Even if true (and they are not), 

none of this comes close to showing reversible error²parWicXlarl\ giYen Whe ³broad 

discreWion´ WhaW RXle 702 affords disWrict courts.  See Belville., 919 F.3d at 233. 

A. The District Court Applied Rule 702 Correctly. 

Defendants argue that the district court got its Rule 702 analysis wrong for 

two reasons²becaXse: (1) ³e[perW WesWimon\ ma\ resW on knoZledge, skill, 

experience, training, or edXcaWion,´ and WhaW Whese fiYe prongs are ³disjXncWiYe´; and 

(2) Whe ³disWricW coXrW¶s gaWekeeping role µis noW inWended Wo serYe as a replacement 

USCA4 Appeal: 22-1721      Doc: 47            Filed: 09/30/2022      Pg: 75 of 87



50 

for Whe adYersar\ s\sWem.¶´  Br. 51-52 (underlining in original).  Neither attack can 

be sqXared ZiWh Whe disWricW coXrW¶s acWXal rXling. 

First, the district court plainly knew that a witness can be qualified as an expert 

under any of the above five prongs²it specifically said so.  JA3675 (³a person ma\ 

qualify to render expert testimony in any one of the five ways listed by the Rule «´) 

(cleaned up).  Defendants fail to show that the district court somehow neglected to 

apply the very standard that it set forth. 

Second, Whe disWricW coXrW also kneZ fXll Zell WhaW ³RXle 702 µis noW inWended 

Wo serYe as a replacemenW for Whe adYersar\ s\sWem¶´²having quoted the same 

language from the same case on which Defendants rely.  Br. 52 (quoting In re Lipitor 

(Atorvastatin Calcium) Mktg., Sales Practices & Prod. Liab. Litig. (No. II), 892 F.3d 

624, 631 (4th Cir. 2018); JA3677 (quoting same). 

BXW Whe disWricW coXrW also said WhaW iW ³Wakes serioXsl\ iWs gaWekeeping role Wo 

proWecW la\ jXrors from µpoZerfXl and qXiWe misleading¶ e[perW WesWimon\.´  JA3677-

3678 (quoting Daubert, 509 U.S. at 595).  Far from error, this was consistent with 

Whis CoXrW¶s insWrXcWion jXsW lasW \ear WhaW ³a coXrW cannoW µabandon Whe gaWekeeping 

fXncWion¶ b\ deferring iWs responsibiliW\ Wo Whe jXr\.´  JA3677 (quoting Sardis v. 

Overhead Door Corp., 10 F.4th 268, 281 (4th Cir. 2021)); see also JA3674 (³RXle 

702 Zas amended specificall\ Wo affirm Whe Wrial coXrWs¶ role as gaWekeeper´) (qXoWing 

Sardis, 10 F.4th at 282).).  The district court did not supplant the adversary system; 
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it did its gatekeeping job properly by ensuring that jurors are not misled by unreliable 

and irreleYanW opinions from DefendanWs¶ e[perWs. 

B. The District Court Did Not Err By Requiring Defendants¶ 
Experts to Have Relevant Experience. 

Defendants next complain that the district court got it wrong by excluding 

certain portions of opinions from Drs. Hruz and Lappert by supposedly relying on 

³Whe YieZ of a small minoriW\ of coXrWs, oXWside Whe FoXrWh CircXiW, WhaW µan e[perW¶s 

qualifications must be within the same technical area as the subject matter of the 

e[perW¶s WesWimon\.¶´  Br. 52.  This, too, cannot be squared with what the district 

court actually said. 

First, Defendants cite three cases to suggest that the district court erred by 

relying on out-of-circuit caselaw.  Br. 52 (citing Martinez v. Sakurai Graphic Sys. 

Corp., No. 04-C-1274, 2007 WL 2570362 at *2 (N.D. Ill. Aug. 30, 2007); O¶CRnneU 

v. Commonwealth Edison Co., 807 F. Supp. 1376 (C.D. Ill. 1992); Lebron v. Sec. of 

Fla. Dept. of Children and Families, 772 F.3d 1352 (11th Cir. 2014)).  Setting aside 

the obvious fact that courts are permitted to consider out-of-circuit case law as 

persuasive authority, these citations are inexplicable because the district court did 

not cite the first two cases at all.  JA3674-3699.  And it cited the third case just once 

and for a different point.  JA3677 (quoting Lebron for Whe proposiWion WhaW ³an e[perW 

opinion is considered unreliable and inadmissible under Daubert where the expert 
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has developed the opinions expressly for purposes of WesWif\ing in Whe case´) (cleaned 

up). 

Worse, in attacking this strawman, Defendants ignore multiple Fourth Circuit 

cases on which the district court actually did rely, and which say the same thing as 

Whe sXpposed ³minoriW\´ YieZ²i.e., that experts should stay in their lane rather than 

offer testimony outside of their area of expertise: 

However, the expert must be qualified to testify on the issue for which 
the opinion is proffered.  Kopf [v. Skyrm], 993 F.2d [374,] 377 [(4th 
Cir. 1993)].  General knowledge, skill, experience, training, or 
education is insufficient to qualify an expert, and an expert qualified in 
one field may be unqualified to testify in others.  Cooper [Y. Lab¶\ 
Corp. of Am. Holdings], 150 F.3d [376,] 380-81 [(4th Cir. 1998)] 
(finding that a witness who had ³a general knowledge of chemistry´ 
and ³experience with breath alcohol testing´ was not an expert in ³the 
field of urine alcohol testing´); see Zellers v. NexTech Ne., LLC, 533 F. 
App¶[ 192, 199 (4Wh Cir. 2013) (finding What a Ph.D.-holding 
neuropsychologist and neurotoxicologist was ³not a medical doctor and 
Wherefore Zas noW qXalified Wo diagnose Whe caXse of [plainWiff¶s] alleged 
symptoms´); see also Shreve v. Sears, Roebuck & Co., 166 F. Supp. 2d 
378, 391 (D. Md. 2001) (³The facW WhaW a proposed ZiWness is an e[perW 
in one area, does not ipso facto qualify him to testify as an expert in all 
relaWed areas.´) (collecWing cases). 

JA3675 (cleaned up).  The disWricW coXrW¶s RXle 702 anal\sis Zas WhXs plainl\ 

supported by Fourth Circuit precedent, to which Defendants have no answer²and 

indeed, do not even acknowledge. 

Ne[W, DefendanWs conWend WhaW ³a mXlWiWXde of medical specialWies²including, 

but not limited to, endocrinology and surgery²affect the treatment of transgender 

indiYidXals.´  Br. 53.  BXW haYing some remoWe connecWion Wo a Weam WhaW WreaWs 

USCA4 Appeal: 22-1721      Doc: 47            Filed: 09/30/2022      Pg: 78 of 87



53 

individuals with gender dysphoria certainly does not give an endocrinologist like 

Dr. Hruz carte blanche to opine about any topic that has any connection to gender 

dysphoria whatsoever.  See, e.g., JA3681-3682 (district court excluding Dr. HrX]¶s 

opinions on ³Whe diagnosis of gender d\sphoria´ and ³Whe efficac\ of menWal healWh 

WreaWmenWs´ becaXse he ³is noW a ps\chiaWrisW, ps\chologisW or menWal healWhcare 

professional,´ has ³neYer diagnosed a paWienW ZiWh gender d\sphoria´ or ³WreaWed 

gender d\sphoria,´ and has neYer ³pXblished an\ scienWific, peer-reviewed literature 

on gender d\sphoria´). 

Finally, Defendants are wrong in contending that the district court erred by 

excluding certain opinions from Drs. LapperW and HrX] becaXse Whe\ ³did noW 

speciali]e in Whe WreaWmenW of Wransgender paWienWs´ and ³haYe noW performed cerWain 

narrowly-defined medical procedXres or pXblished in specific joXrnals.´  Br. 52.  The 

district court did not impose any such requirement.  To the contrary, even though 

Dr. Lappert (a plastic surgeon) admitted that he has never treated a patient for gender 

dysphoria and has never performed any surgical procedures to treat gender dysphoria 

(JA1909-1910), the districW coXrW noneWheless conclXded WhaW he is ³qXalified as an 

e[perW in plasWic sXrger\´ and is ³WhXs qXalified Wo opine on Whe risks associaWed ZiWh 

sXrger\ Xsed Wo WreaW gender d\sphoria.´  JA3689; JA3694 (allowing Dr. Lappert to 

WesWif\ aboXW ³Whe risks associaWed ZiWh Whe sXrgeries aW issXe in Whis case´). 
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C. The District Court Did Not Mischaracterize Dr. Hru]¶s 
Credentials. 

DefendanWs ne[W accXse Whe disWricW coXrW of ³mischaracWeri][ing] Whe 

qXalificaWions´ of Dr. Hruz b\ finding WhaW he has ³noW condXcWed an\ original 

research aboXW gender d\sphoria diagnoses or iWs caXses´ and has ³neYer WreaWed a 

Wransgender paWienW.´  Br. 19, 53-55. 

DefendanWs fail Wo sXpporW Wheir serioXs charge.  The\ conWend WhaW ³as Whe head 

of a felloZship program aW a Weaching hospiWal,´ Dr. HrX] ³supervises two fellows 

Zho are direcWl\ engaged in primar\ research´ on gender d\sphoria.  Br. 54; compare 

JA1236 (³M\ e[perience [with] primary research is limited to my role as associate 

or assistant fellowship program director in supervising my fellows, two of whom are 

doing what we would²ZhaW \oX ZoXld define as primar\ research.´).  But serving 

as a ³felloZship program direcWor´ and supervising two students²which primarily 

consisted of an oversighW role assisWing Whe felloZs Wo ³selecW menWors,´ Zho are noW 

Dr. Hruz²is a far cry from conducting independent research on gender dysphoria.  

Id.  Regardless, Defendants ignore multiple admissions from Dr. Hruz that he has 

not ³condXcWed an\ original research aboXW Wransgender people or gender d\sphoria.´  

JA1199 (collecWing ciWaWions from Dr. HrX]¶s deposiWion WesWimon\ on Whis poinW). 

Worse, ³[W]he proponenW of [e[perW] WesWimon\ mXsW esWablish iWs admissibiliW\ b\ a 

preponderance of proof,´ Cooper v. Smith & Nephew, Inc., 259 F.3d 194, 199 (4th 
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Cir. 2001), and Defendants did not make this argument before the trial court and 

have thus waived it.  See JA3142-43.   

Nor do Defendants show that there was anything wrong about the district 

coXrW¶s finding WhaW Dr. HrX] has neYer ³WreaWed a Wransgender paWienW,´ JA3681, let 

alone WhaW Whis Zas a ³clearl\ erroneoXs facWXal finding.´  See Bryte ex rel. Bryte v. 

Am. Household, Inc., 429 F.3d 469, 475 (4th Cir. 2005).  Defendants contend that 

Dr. Hruz has treated patients that had gender dysphoria²even though he admitted 

he treated them for conditions other than gender d\sphoria.  Br. 55 (³I haYe WreaWed 

them, but not to address dysphoria.  But, rather, the complications that have occurred 

in association ZiWh WhaW WreaWmenW.´). 

And in any event, the district court did take Dr. HrX]¶s e[perience (or lack 

thereof) with treating patients into account.  The district court allowed Dr. Hruz (an 

endocrinologisW) ³Wo WesWif\ Wo Whe risks associaWed ZiWh pXberW\ blocking medication 

and hormone Wherap\,´ based on his ³long career WreaWing paWienWs and condXcWing 

academic research on Whe effecWs of hormone WreaWmenWs.´  JA3682.  Conversely, it 

did not allow Dr. Hruz to, inter alia, ³WesWif\ Wo Whe risks associaWed ZiWh sXrger\´ 

becaXse he is ³noW a sXrgeon and has no e[perience ZiWh sXrger\ for gender 

d\sphoria.´  JA3682-3683. 
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D. The District Court Correctly Excluded Dr. Robie¶s Opinion on 
Chromosomal Sex. 

The sole opinion from Dr. Robie that Defendants challenge on appeal is that 

³ph\sicians mXsW knoZ Whe chromosomal se[ of paWienWs´ Wo proYide compeWenW 

medical care.  JA3678.  The district court questioned whether this opinion was 

releYanW, bXW When XlWimaWel\ e[clXded iW becaXse ³Robie¶s failXre Wo sXbmiW an e[perW 

report or to provide any basis for his opinion other than a vague reference to his 

years of practice precludes this Court from finding that his expert opinion is based 

on a reliable meWhodolog\ Xnder RXle 702.´  JA3679. 

Defendants provide zero basis to reverse this exclusion.  They argue that the 

disWricW coXrW ³misconsWrXed Whe releYance of Dr. Robie¶s WesWimon\,´ Br. 55, but the 

district court did no such thing.  As it explained, this opinion was not relevant in 

lighW of Whe disWricW coXrW¶s finding WhaW ³heighWened scrXWin\ is appropriaWe in Whis 

case because the Plan discriminaWes based on se[ on iWs face, noW becaXse PlainWiffs¶ 

medical proYiders considered Wheir se[es.´  JA3678-3679 (emphasis in original).  

Defendants offer no response.  Br. 56-57.  Defendants fail to explain how this is 

relevant to this insurance coverage dispute, where NCSHP itself allows members to 

update gender markers upon request, JA168-170, Br. 9 n.2, and b\ DefendanWs¶ oZn 

admission the third-party administrators do not consider sex when reviewing claims.  

Br. 9-12. 

USCA4 Appeal: 22-1721      Doc: 47            Filed: 09/30/2022      Pg: 82 of 87



57 

Finally, relevance aside, Defendants failed to establish below that Dr. Robie¶s 

opinions are reliable, JA3679, and they do not challenge that finding on appeal.  

Because expert testimony must be both relevant and reliable to be admitted, there is 

no basis to reverse here even if Defendants were to prevail on their relevance point.  

See, e.g., Sardis, 10 F.4Wh aW 281 (reqXiring disWricW coXrWs ³Wo ensXre WhaW an e[perW¶s 

testimony both rests on a reliable foundation and is relevant Wo Whe Wask aW hand´) 

(emphases in original). 

CONCLUSION 

PlainWiffs respecWfXll\ reqXesW WhaW Whis CoXrW affirm Whe disWricW coXrW¶s order. 

REQUEST FOR ORAL ARGUMENT 

Plaintiffs-Appellees respectfully request oral argument on the issues 

presented herein because this appeal concerns significant issues regarding the 

application of Equal Protection jurisprudence.   
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