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SUMMARY"*

Injunction

The panel reversed the district court’s order granting a
permanent injunction and dissolved the injunction, which
had enjoined the President’s “Contractor Mandate”
Executive Order requiring federal contractors who worked
on or in connection with federal government projects to be
vaccinated against COVID-19.

President Biden issued Executive Order 13,991,
establishing the Safer Federal Workforce Task Force that
was charged with providing ongoing guidance concerning
the operation of the Federal Government during the COVID-
19 pandemic. The President invoked his authority under the
Federal Property and Administrative Services Act of 1949
(“Procurement Act”) to direct federal agencies to include in
certain contracts a clause requiring covered contractor
employees to follow COVID-19 safety protocols, including
vaccination requirements, in order for employees to be
eligible to work on federal government projects. Plaintiffs
sued to enjoin the vaccination mandate. This lawsuit
revolves around four documents that comprise the
Contractor Mandate: the Executive Order, the Task Force
Guidance, the Office of Management and Budget
Determination, and the Federal Acquisition Regulatory
Council Guidance.

The district court granted a permanent injunction against
the Contractor Mandate, effective in any contract that either

* This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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involved a party domiciled or headquartered in Arizona
and/or was performed “principally” in Arizona.

The panel considered the first factor of the permanent
injunction inquiry: actual success on the merits. First, the
panel held the Major Questions Doctrine—which requires
that Congress speak clearly if it wishes to assign to an
agency decisions of vast economic and political
significance—did not apply. There is no relevant agency
action here, and the doctrine does not apply to actions by the
President. Second, the panel held that even if the Major
Questions Doctrine applied, it would not bar the Contractor
Mandate because the Mandate is not a transformative
expansion of the President’s authority under the
Procurement Act. The Contractor Mandate is not an
exercise of regulatory authority at all, but of proprietary
authority. It is not a “transformative expansion” of any
authority, regulatory or proprietary, to require federal
contractors—amid an unprecedented global pandemic—to
take vaccination-related steps that promote efficiency and
economy by reducing absenteeism, project delays, and cost
overruns. Third, the panel held that the Contractor Mandate
fell within the President’s authority under the Procurement
Act. The panel held that the President was justified in
finding that prescribing vaccination-related steps contractors
must take in order to work on government contracts would
directly promote an economical and efficient “system” for
both procuring services and performing contracts. The
President was authorized by the Act to establish a procedure
by which taxpayer funds used to pay contractors who work
on federal government contracts are only used to pay those
contractors whose relevant employees are vaccinated against
COVID-19. Fourth, the panel held that the nondelegation
doctrine and state sovereignty concerns did not invalidate the
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Contractor Mandate. Finally, the panel held that the
Contractor Mandate satisfied the Office of Federal
Procurement Policy Act’s procedural requirements. The
panel held that Arizona’s claims under the Administrative
Procedure Act also failed.

Because Arizona failed to satisfy the first prong of the
permanent injunction inquiry—actual success on the
merits—the panel held that it need not analyze whether it had
satisfied the remaining prongs. The panel reversed the
district court’s grant of a permanent injunction and dissolved
the injunction.

COUNSEL

David L. Peters (argued), Anna O. Mohan, and Mark B.
Stern, Appellate Staff Attorneys; Joshua Revesz, Counsel,
Office of the Assistant Attorney General; Brian M. Boynton,
Principal Deputy Assistant Attorney General; United States
Department of Justice; Washington, D.C.; Samuel F.
Callahan, Associate Deputy General Counsel; Shraddha A.
Upadhyaya, Associate General Counsel; Arpit K. Garg,
Deputy General Counsel; Daniel F Jacobson, General
Counsel; Office of Management and Budget; Washington,
D.C.; for Defendants-Appellants.

Alexander W. Samuels (argued), Deputy Attorney General;
James K. Rogers, Senior Litigation Counsel; Drew C.
Ensign, Deputy Solicitor General; Joseph A. Kanefield,
Chief Deputy & Chief of Staff; Mark Brnovich, Attorney
General of Arizona; Office of the Arizona Attorney General;
Phoenix, Arizona; Hannah H. Porter and Kevin E. O’Malley,
Gallagher and Kennedy, Phoenix, Arizona; for Plaintiffs-
Appellees Mark Brnovich and State of Arizona.
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OPINION
BENNETT, Circuit Judge:

The purpose of the Federal Property and Administrative
Services Act of 1949 (“Procurement Act”), 40 U.S.C. § 101
et seq., “is to provide the Federal Government with an
economical and efficient system for... [p]rocuring and
supplying property and nonpersonal services, and ...
contracting,” id. § 101(1). “The President may prescribe
policies and directives that the President considers necessary
to carry out” the Procurement Act, so long as they are
“consistent” with the Act. Id. § 121(a). President Biden was
justified in concluding that requiring federal contractors who
worked on or in connection with federal government projects
to be vaccinated against COVID-19 would promote
economy and efficiency in federal contracting. Because the
district court erred in enjoining the President’s “Contractor
Mandate” Executive Order, we dissolve the injunction
entered by the district court.

In the midst of the COVID-19 pandemic—and faced
with a rising death toll and lost work hours during a
recession—the President invoked his authority under the
Procurement Act. He used that authority to direct federal
agencies to include in certain contracts a clause requiring
covered contractor employees to follow COVID-19 safety
protocols, including vaccination requirements, for
employees to be eligible to work on federal government
projects. The President’s delegated executive officer found
that requiring vaccination against COVID-19 would reduce
absenteeism, lower cost overruns, and prevent delays on
government projects. Determination of the Acting OMB
Director Regarding the Revised Safer Federal Workforce
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Task Force Guidance for Federal Contractors and the
Revised Economy & Efficiency Analysis, 86 Fed. Reg.
63,418, 63,418 (Nov. 16, 2021) (“OMB Determination”).

Plaintiffs sued to enjoin the vaccination requirement.
The district court granted a permanent injunction against the
Contractor Mandate, effective in any contract that either
involved a party domiciled or headquartered in Arizona
and/or was performed “principally” in Arizona. The federal
government appealed. We stayed the district court’s
injunction pending resolution of this appeal. Dkt. No. 70.

We have jurisdiction under 28 U.S.C. §§ 1291 and
1292(a)(1). We REVERSE the district court’s grant of a
permanent injunction and dissolve the injunction.

I. BACKGROUND
A. Statutory Framework

1. The Procurement Act

This dispute involves two provisions of the Procurement
Act:

§ 101. Purpose

The purpose of this subtitle is to provide the
Federal Government with an economical and
efficient system for the following activities:

(1) Procuring and supplying property and
nonpersonal services, and performing related
functions including contracting . . . .

40 U.S.C. § 101.
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§ 121. Administrative

(a) Policies prescribed by the President. —
The President may prescribe policies and
directives that the President considers
necessary to carry out this subtitle. The
policies must be consistent with this subtitle.

Id. § 121.
2. The Procurement Policy Act

The Office of Federal Procurement Policy Act
(“Procurement Policy Act”), 41 U.S.C. § 1707,! states that a
“procurement policy, regulation, procedure, or form . . . may
not take effect until 60 days after it is published for public
comment in the Federal Register” if it “relates to the
expenditure of appropriated funds” and either “has a
significant effect beyond the internal operating procedures
of the agency issuing the policy, regulation, procedure, or
form” or “has a significant cost or administrative impact on
contractors or offerors.” Id. § 1707(a)(1).

The Procurement Policy Act’s requirements apply to
specific “executive agenc[ies].” Id. § 1707(c)(1). But “[i]f
urgent and compelling circumstances make compliance with
the [notice and comment] requirements impracticable,” the
officer authorized to issue the procurement policy may
waive them. Id. § 1707(d).

!'In addition to the substantive challenges to the Contractor Mandate that
Arizona asserted related to the Procurement Act, Arizona also asserted
procedural challenges under the Procurement Policy Act.
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B. Organizational Framework

On his first day in office, President Biden issued
Executive Order 13,991, establishing the Safer Federal
Workforce Task Force (“Task Force”). Protecting the
Federal Workforce and Requiring Mask-Wearing, 86 Fed.
Reg. 7,045, 7,046 (Jan. 25, 2021). Executive Order 13,991
charged the Task Force with “provid[ing] ongoing guidance
to heads of agencies on the operation of the Federal
Government, the safety of its employees, and the continuity
of Government functions during the COVID-19 pandemic.”
1d.

The Office of Federal Procurement Policy is part of the
Office of Management and Budget (“OMB”). 41 U.S.C.
§ 1101(a). Congress has authorized it to “provide overall
direction of Government-wide procurement policies . . . and
promote economy, efficiency, and effectiveness in the
procurement of property and services.” Id. § 1101(b).

Congress also created the Federal Acquisition
Regulatory Council (“FAR Council”). 41 U.S.C. § 1302(a).
The Administrator of the Office of Federal Procurement
Policy chairs the FAR Council and provides guidance on
how agencies should obtain full and open competition in
contracting. See id. §§ 1121, 1122(a)(1)—(2), 1302(b). The
FAR Council promulgates the Federal Acquisition
Regulation (“FAR”), id. § 1303, which contains standard
provisions that are included in certain government contracts,
see 48 C.F.R. §§ 1.000-53.300.
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C. Factual Background

There have been over 760 million confirmed cases of
COVID-19 worldwide,? and more than 100 million such
cases in the United States.® The disease has caused over 6.8
million deaths around the world.* More than 1.1 million of
those deaths have been in the United States.> Since January
2020, a state of public health emergency has been in effect
in the United States because of the disease.®

The COVID-19 pandemic has also had profound
economic effects. The pandemic triggered the greatest
worldwide recession since the end of World War 1.7 The
United States Census Bureau concluded that the pandemic’s
initial impact on the U.S. economy was “more widespread

2 World Health Organization, Coronavirus (COVID-19) Dashboard,
https://covid19.who.int (last visited Apr. 11, 2023) (hereinafter “Global
WHO Dashboard”).

3 World Health Organization, Coronavirus (COVID-19) Dashboard:
United States of America, https://covid19.who.int/region/amro/country/
us (last visited Apr. 11, 2023) (hereinafter “United States WHO
Dashboard”).

4 Global WHO Dashboard, supra note 2.
5 United States WHO Dashboard, supra note 3.

® The state of emergency will expire at the end of day on May 11, 2023.
See Exec. Off. of the President, Statement of Administration Policy Re:
H.R. 382 & H.J. Res. 7 (Jan. 30, 2023).

7 Eduardo Levy Yeyati & Federico Filippini, Social and Economic
Impact of COVID-19 (Brookings Inst., Brookings Global Working Paper
#158, 2021), at 1, https://www.brookings.edu/research/social-and-
economic-impact-of-covid-19/.


https://covid19.who.int/
https://covid19.who.int/region/amro/country/us
https://covid19.who.int/region/amro/country/us
https://www.brookings.edu/research/social-and-economic-impact-of-covid-19/
https://www.brookings.edu/research/social-and-economic-impact-of-covid-19/
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than on mortality.”® It “caused the biggest blow to the U.S.
economy since the Great Depression.”® Just a year into the
pandemic, the cost of lost work hours in the United States
associated with the pandemic had exceeded $100 billion.!?

In response, and once COVID-19 vaccinations were
widely available and deemed safe and effective, the
President issued an executive order requiring federal
contractors’ employees to get vaccinated if they work on or
in connection with federal government contracts or work in
the same workplace as such employees. This lawsuit
revolves around four documents that together comprise the
“Contractor Mandate”: (1) the Executive Order, (2) the Task
Force Guidance, (3) the OMB Determination, and (4) the
FAR Council Guidance.

1.  The Executive Order

In September 2021, President Biden issued Executive
Order 14,042, Ensuring Adequate COVID Safety Protocols
for Federal Contractors. 86 Fed. Reg. 50,985 (Sept. 14,
2021) (“EO”). The EO was issued pursuant to the
Procurement Act to “promote[] economy and efficiency in

8 U.S. Census Bureau, Pandemic Impact on Mortality and Economy
Varies Across Age Groups and Geographies (Mar. 8, 2021),
https://www.census.gov/library/stories/2021/03/initial-impact-covid-

19-on-united-states-economy-more-widespread-than-on-mortality.html.

9 Lucia Mutikani, What to Know About the Report on America’s COVID-
Hit GDP, World Economic Forum (July 31, 2020),
https://www.weforum.org/agenda/2020/07/covid-19-coronavirus-usa-
united-states-econamy-gdp-decline/.

10 Abay Asfaw, Cost of Lost Work Hours Associated with the COVID-19
Pandemic—United States, March 2020 Through February 2021, 65 AM.
J. INDUS. MED. 20, 27 (2022).


https://www.census.gov/library/stories/2021/03/initial-impact-covid-19-on-united-states-economy-more-widespread-than-on-mortality.html
https://www.census.gov/library/stories/2021/03/initial-impact-covid-19-on-united-states-economy-more-widespread-than-on-mortality.html
https://www.weforum.org/agenda/2020/07/covid-19-coronavirus-usa-united-states-econamy-gdp-decline/
https://www.weforum.org/agenda/2020/07/covid-19-coronavirus-usa-united-states-econamy-gdp-decline/
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Federal procurement by ensuring that the parties that
contract with the Federal Government provide adequate
COVID-19 safeguards to their workers performing on or in
connection with a Federal Government contract or contract-
like instrument.” Id. at 50,985.

The EO directs executive agencies subject to the
Procurement Act to include, in qualifying federal
contracts,!! a clause requiring contractors to comply with
guidance that would subsequently be issued by the Task
Force. Id.'> The Task Force was directed to issue its
guidance by September 24, 2021. Id. The EO states that,
before the deadline, the OMB Director “shall, as an exercise
of the delegation of my authority under the [Procurement]
Act, see 3 U.S.C. § 301, determine whether such Guidance
will promote economy and efficiency in Federal contracting
if adhered to by Government contractors.” Id. at 50,985-86.

The EO further instructs the FAR Council to amend the
FAR to include the same COVID-19 safety clause. Id. at
50,986. It states that “agencies are strongly encouraged, to
the extent permitted by law,” to seek to modify existing
contracts to include the COVID-19 safety clause. Id. at
50,987.

2. The Task Force Guidance

On September 24, 2021, in accordance with the
President’s deadline, the Task Force issued its initial

I We use the term “contracts” to also include the “contract-like
instruments” referenced in the EOQ. Accord Georgia v. President of the
U.S., 46 F.4th 1283, 1290 n.1 (11th Cir. 2022).

12 The EO extends to subcontractors “at any tier.” 86 Fed. Reg. at
50,985. Hence, we use the term “contractors” to include both contractors
and subcontractors. Accord Georgia, 46 F.4th at 1290 n.1.
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guidance for federal contractor and subcontractor work
locations. The guidance was updated on November 10,
2021, and states, in relevant part:

Covered contractors must ensure that all
covered contractor employees are fully
vaccinated for COVID-19, unless the
employee is legally entitled to an
accommodation. Covered contractor
employees must be fully vaccinated no later
than January 18, 2022. After that date, all
covered contractor employees must be fully
vaccinated by the first day of the period of
performance on a newly awarded covered
contract, and by the first day of the period of
performance on an exercised option or
extended or renewed contract when the
clause has been incorporated into the covered
contract.

Safer Federal Workforce Task Force, COVID-19 Workplace
Safety:  Guidance for Federal Contractors and
Subcontractors 5 (updated Nov. 10, 2021) (“Task Force
Guidance™).13

The Task Force Guidance defines “covered contractor
employee” as “any full-time or part-time employee of a
covered contractor working on or in connection with a
covered contract or working at a covered contractor
workplace.” Id. at 3. The definition extends to employees

13 Available at https://www.saferfederalworkforce.gov/downloads/Guid
ance%?20for%20Federal%20Contractors_Safer%20Federal%20Workfo
rce%20Task%20Force 20211110.pdf.


https://www.saferfederalworkforce.gov/downloads/Guidance%20for%20Federal%20Contractors_Safer%20Federal%20Workforce%20Task%20Force_20211110.pdf
https://www.saferfederalworkforce.gov/downloads/Guidance%20for%20Federal%20Contractors_Safer%20Federal%20Workforce%20Task%20Force_20211110.pdf
https://www.saferfederalworkforce.gov/downloads/Guidance%20for%20Federal%20Contractors_Safer%20Federal%20Workforce%20Task%20Force_20211110.pdf
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who were “not themselves working on or in connection with
a covered contract.” Id. A “covered contractor workplace”
excludes a covered employee’s residence but encompasses
any location “controlled by a covered contractor at which
any employee of a covered contractor working on or in
connection with a covered contract is likely to be present
during the period of performance for a covered contract.” /d.
at 4. The Task Force Guidance includes exceptions for
otherwise-covered employees who are not vaccinated
against COVID-19 because of a disability (including
medical conditions) or a “sincerely held religious belief,
practice, or observance.” Id. at 5.

3.  The OMB Determination

On November 10, 2021, the Acting OMB Director—
exercising power delegated under § 2(c) of the EO—
determined that the Task Force Guidance would promote
economy and efficiency in federal contracting. OMB
Determination, 86 Fed. Reg. at 63,418. The Acting OMB
Director reasoned that the Task Force Guidance would
“decrease the spread of COVID-19, which will in turn
decrease worker absence, save labor costs on net, and
thereby improve efficiency in Federal contracting.” Id. at
63,421. The OMB Determination also explained how
COVID-19 infections “impose[] significant costs on
contractors and the federal government,” and how
vaccination against COVID-19 “reduces net costs.” Id. at
63,421-22 (bolding and capitalization omitted).!*

4 The Acting OMB Director had previously issued a determination
reaching the same conclusion but with less detail. See generally 86 Fed.
Reg. 53,691 (Sep. 28, 2021). The November 10 OMB Determination
“rescind[ed] and supersede[d]” that prior determination. 86 Fed. Reg. at
63,418.
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4.  The FAR Council Guidance

On September 30, 2021, the FAR Council—in accord
with § 3(a) of the EO—issued guidance on how to include
the COVID-19 safety clause in new contracts and
solicitations.  See generally Memorandum from FAR
Council to Chief Acquisition Officers, et al., Issuance of
Agency Deviations to Implement Executive Order 14042
(Sept. 30, 2021) (“FAR Council Guidance”).’> The FAR
Council Guidance includes a sample clause that implements
the COVID-19 vaccination requirement. /d. at 4-5.

D. Proceedings Below

The State of Arizona and then-Attorney General Mark
Brnovich (“Arizona”) filed a lawsuit challenging the EO on
September 14, 2021—the date the EO was published. Once
the scope of the Contractor Mandate became clear, Arizona
amended its complaint to also challenge the Task Force
Guidance, OMB Determination, and FAR Council
Guidance, and filed a motion for a preliminary injunction.!6
All plaintiffs!” filed a renewed motion for a preliminary
injunction with the Second Amended Complaint.

In January 2022, the district court issued an order
granting plaintiffs’ request for a preliminary injunction. See

15 Available at https://www.whitehouse.gov/wp-content/uploads/2021/0
9/F AR-Council-Guidance-on-Agency-Issuance-of-Deviations-to-Imple
ment-EO-14042.pdf.

16 A federal employee joined the amended complaint and motion for a
preliminary injunction.

17 Two Arizona public sector unions also joined Arizona and the federal
employee, see note 16 supra, as plaintiffs, asserting claims against
Defendant City of Phoenix, a federal contractor, for implementing the
Contractor Mandate.


https://www.whitehouse.gov/wp-content/uploads/2021/09/FAR-Council-Guidance-on-Agency-Issuance-of-Deviations-to-Implement-EO-14042.pdf
https://www.whitehouse.gov/wp-content/uploads/2021/09/FAR-Council-Guidance-on-Agency-Issuance-of-Deviations-to-Implement-EO-14042.pdf
https://www.whitehouse.gov/wp-content/uploads/2021/09/FAR-Council-Guidance-on-Agency-Issuance-of-Deviations-to-Implement-EO-14042.pdf
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generally Brnovich v. Biden, 562 F. Supp. 3d 123 (D. Ariz.
2022). The district court first held that Arizona had standing
to challenge the Contractor Mandate because of its
proprietary interests (its contracts with the federal

government) and its sovereign interests (its own vaccination
policies). See id. at 142—47.

Next, the district court concluded that the Contractor
Mandate exceeded the President’s statutory authority under
the Procurement Act. See id. at 150-57. The court reasoned
that allowing the Mandate to go into effect would allow the
President to enact any policy, “no matter how tenuous[ly]”
connected to “the broad goals of achieving economy and
efficiency in federal procurement.” Id. at 152. The court
also concluded that the Contractor Mandate is a public health
measure, not a procurement policy. See id. at 153-54. It
held that the Procurement Act does not clearly authorize the
passage of such a measure, because “[w]e expect Congress
to speak clearly when authorizing [the executive branch] to
exercise powers of ‘vast economic and political
significance.”” Id. at 153 (second alteration in original)
(quoting Alabama Ass’n of Realtors v. Dep’t of Health &
Human Servs., 141 S. Ct. 2485, 2489 (2021) (per curiam)).

The court then concluded that, as many Arizona agencies
are federal contractors, Arizona would suffer irreparable
harm from implementing the Contractor Mandate in the form
of (1) lost contracts, funds, and employees; (2) “compliance
and monitoring costs”; and (3) the purported conflict
between the Mandate and Arizona’s vaccination laws. Id. at
165. The court found that the balance of harms and public
interest weighed in favor of an injunction because “issuing
an injunction here would do [the government] little harm™ as
the President could “recommend vaccination among
contractors” rather than mandating it. /d. at 166. The court
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rejected Arizona’s proposal for a nationwide injunction,
reasoning that “[e]quitable remedies should redress only the
injuries sustained by a particular plaintiff in a particular
case.” See id. at 166-67.18

In February 2022, the district court issued a permanent
injunction barring the federal government from enforcing
the Contractor Mandate in any contract (i) “to which a
contracting party [was] domiciled in or headquartered in the
State of Arizona” or (ii) “to be performed principally in the
State of Arizona.”!® The court also issued a final judgment

'8 The court instructed Arizona to submit a proposed form of permanent
injunction. /d. at 167.

19 Until the district court’s permanent injunction, the Contractor Mandate
was not otherwise prohibited from implementation in Arizona. While
the Mandate had already been challenged in various courts across
different circuits, and several of those courts had enjoined the Mandate,
none of those injunctions covered contracting parties domiciled in or
headquartered in Arizona or contracts to be performed principally in
Arizona. See Louisiana v. Biden, 55 F.4th 1017, 1019, 1021 (5th Cir.
2022) (preliminary injunction covering Indiana, Louisiana, and
Mississippi); Georgia v. President of the United States, 46 F.4th 1283,
1289, 1291 (11th Cir. 2022) (preliminary injunction covering Alabama,
Georgia, Idaho, Kansas, South Carolina, Utah, and West Virginia);
Commonwealth v. Biden, 57 F.4th 545, 557 (6th Cir. 2023) (limiting the
already-granted preliminary injunction to the named parties); Missouri
v. Biden, 576 F. Supp. 3d 622, 635 (E.D. Mo. 2021) (preliminary
injunction covering Alaska, Arkansas, lowa, Missouri, Montana,
Nebraska, New Hampshire, North Dakota, South Dakota, and
Wyoming); State v. Nelson, 576 F. Supp. 3d 1017, 1040 (M.D. Fla. 2021)
(preliminary injunction covering Florida); but see Order, State v. Nelson,
8:21-cv-02524-SDM-TGW, ECF No. 48 (Nov. 9, 2022) (granting stay
pending appeal until March 31, 2023); Joint Status Report, ECF No. 49
(Mar. 29, 2023) (jointly proposing a continuation of the stay until May
25, 2023).
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pursuant to Federal Rule of Civil Procedure 54(b).2 The
federal government appealed.?!

After oral argument, we stayed the district court’s
permanent injunction. Dkt. No. 70. We issued the stay
“pursuant to Fed. R. Civ. P. 62(g) and . . . until we issue[d]
an opinion on the merits of this appeal.” Id.

II. STANDARD OF REVIEW

We review the district court’s decision to grant a
permanent injunction for an abuse of discretion. Gonzalez
v. U.S. Immigr. & Customs Enf’t, 975 F.3d 788, 802 (9th Cir.
2020). We review determinations underlying the injunction
under three standards: “factual findings for clear error, legal
conclusions de novo, and the scope of the injunction for
abuse of discretion.” United States v. Washington, 853 F.3d
946, 962 (9th Cir. 2017).

20 The district court dismissed the plaintiffs’ claims challenging a
different Executive Order, which required COVID-19 vaccinations for
federal employees. The district court also dismissed (without prejudice)
the federal employee plaintiff’s claims because they were nonjusticiable,
and dismissed with prejudice the unions’ claims.

2 After briefing was completed in this case, the State of Arizona elected
a new Attorney General, Kristin Mayes. AG Mayes informed the court
that Arizona would no longer pursue certain arguments it had previously
made. However, Arizona would continue to defend the district court’s
core holding that the Contractor Mandate exceeded the defendants’
authority under the Procurement Act and that the equitable factors for
injunctive relief were met. Shortly thereafter, the Arizona Legislature,
the Speaker of the Arizona House of Representatives, the President of
the Arizona Senate, and the Arizona Chamber of Commerce & Industry
filed an emergency motion to intervene, seeking to continue to assert the
“abandoned” positions. We granted permissive intervention to the
Arizona Legislature and the Arizona Chamber of Commerce & Industry,
and the Intervenors participated in oral argument.
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A plaintiff seeking a permanent injunction must
establish: “(1) actual success on the merits; (2) that it has
suffered an irreparable injury; (3) that remedies available at
law are inadequate; (4) that the balance of hardships justify
a remedy in equity; and (5) that the public interest would not
be disserved by a permanent injunction.” Indep. Training &
Apprenticeship Program v. Cal. Dep’t of Indus. Relations,
730 F.3d 1024, 1032 (9th Cir. 2013) (citing eBay Inc. v.
MercExchange, L.L.C., 547 U.S. 388, 391 (2006)). When
the United States is a party, the balance of the equities and
public interest factors merge. Cf. Drakes Bay Oyster Co. v.
Jewell, 747 F.3d 1073, 1092 (9th Cir. 2014) (noting the
merging of the two factors in a preliminary injunction
analysis).

III. DISCUSSION

On appeal, no party challenges the district court’s
finding that Arizona has Article III standing because of its
proprietary interests. The district court did not err—Ilet alone
clearly err—in its factual finding that Arizona is “likely to
suffer direct injury as a result of the Contractor Mandate.”
Brnovich, 562 F. Supp. 3d at 143. To compete for and work
on federal government contracts, Arizona would have to
comply with the Contractor Mandate. We therefore move
on to whether Arizona has satisfied the first factor of the
permanent injunction inquiry: actual success on the merits.2?

22 Because Arizona suffers a direct injury sufficient to confer standing,
we do not need to determine whether Arizona has also suffered injury to
its “sovereign” interests.
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A.  The Major Questions Doctrine does not apply.?

1. The doctrine does not apply to actions by the
President.

The Major Questions Doctrine has evolved over the
years, but in its current form, it requires “Congress to speak
clearly if it wishes to assign to an agency decisions of vast
‘economic and political significance.”” Util. Air. Regul.
Grp.v. EPA (“UARG”), 573 U.S. 302, 324 (2014) (emphasis
added) (quoting FDA v. Brown & Williamson Tobacco
Corp., 529 U.S. 120, 160 (2000)).

But there is no relevant agency action here. Through the
Procurement Act, Congress delegated to the President the
authority to “prescribe policies and directives that the
President considers necessary” to “provide the Federal
Government with an economical and efficient system” for
“[pJrocuring ... property and nonpersonal services, and
performing related functions including contracting.” 40
U.S.C. §§ 101, 121. The Major Questions Doctrine is
motivated by skepticism of agency interpretations that
“would bring about an enormous and transformative
expansion in ... regulatory authority without -clear
congressional authorization.” UARG, 573 U.S. at 324.
Those concerns are not implicated here as the President
“does not suffer from the same lack of political
accountability that agencies may, particularly when the

23 Arizona has purported to no longer pursue its Major Questions
Doctrine argument. The Intervenors continue to advance it. Regardless,
we independently determine whether the Major Questions Doctrine bars
the Contractor Mandate. See Kamen v. Kemper Fin. Servs., Inc., 500
U.S. 90, 99 (1991) (“[T]he court is not limited to the particular legal
theories advanced by the parties, but rather retains the independent
power to identify and apply the proper construction of governing law.”).
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President acts on a question of economic and political
significance.” Georgia, 46 F.4th at 1313 (Anderson, J.,
concurring in part and dissenting in part) (emphasis added);
see also Louisiana, 55 F.4th at 1038 (Graves, J., dissenting)
(same).

Article II provides that “[t]he executive Power shall be
vested in a President,” who must “take Care that the Laws
be faithfully executed.” U.S. Const. art. II, §§ 1-3. “[T]he
Framers made the President the most democratic and
politically accountable official in Government.” Seila L.
LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2203
(2020). This accountability is ensured through regular
elections and “the solitary nature of the Executive Branch,
which provides ‘a single object for the jealousy and
watchfulness of the people.”” Id. (quoting The Federalist
No. 70, at 479 (A. Hamilton) (J. Cooke ed., 1961)). And, of
course, the President does not get a “blank check,” here or
otherwise. First, the President’s actions must be authorized
by and consistent with the Procurement Act. Second, the
Constitution always provides checks on all branches of
government.?* If we were to determine that the Major

2% One of those checks requires the judicial branch to respect the
constitutional powers of the political branches. See New York v. United
States, 505 U.S. 144, 182 (1992) (“The Constitution’s division of power
among the three branches is violated where one branch invades the
territory of another . .. .”); Myers v. United States, 272 U.S. 52, 116
(1926) (“[T]he reasonable construction of the Constitution must be that
the branches should be kept separate in all cases in which they were not
expressly blended . .. .”).

And allowing the President the necessary discretion to faithfully
execute our laws is a core principle of our government. Free Enter. Fund
v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 493 (2010) (“It is his
responsibility to take care that the laws be faithfully executed. The buck
stops with the President . . . .”).
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Questions Doctrine prevents the President from exercising
lawfully delegated power, we would be rewriting the
Constitution’s Faithfully Executed Clause in a way never
contemplated by the Framers. We decline to do so.

We recognize that three other circuits have concluded,
without expressly deciding, that the Major Questions
Doctrine applies to presidential action. But the Sixth Circuit
never squarely addressed its reasoning for treating
presidential action the same as agency action. See Kentucky
v. Biden, 23 F.4th 585, 60608 (6th Cir. 2022) (relying on
circuit precedent involving the Occupational Safety &
Health Administration to equate Congressional requirements
for agency action with those for presidential action).
Similarly, the lead opinion from Eleventh Circuit—while
not labeling its analysis as pursuant to the Major Questions
Doctrine—discussed the “statutory parameters” of
contracting for agencies, but never discussed how or why
such constraints apply to the President. See Georgia, 46
F.4th at 1295-97. And in its opinion upholding a
preliminary injunction enjoining the Contractor Mandate,
the Fifth Circuit similarly held that “delegations to the
President and delegations to an agency should be treated the
same under the major questions doctrine” because the
Constitution “makes a single President responsible for the
actions of the Executive Branch.” Louisiana, 55 F.4th at
1031 n.40 (quoting Seila Law, 140 S. Ct. at 2203).

But that supposed equivalence does not account for how
the two are different, as recognized by the Supreme Court in
its treatment of agencies as different from the President. See,
e.g., Free Enter. Fund, 561 U.S. at 513—14 (holding that the
structure of an independent agency violated the Constitution
because the President, who is “accountable to the people for
executing the laws,” lacked the ability to hold the
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independent agency accountable). Far from assuming the
President is limited in the performance of his duties, the
Supreme Court instead requires an “express statement” to
find that Congress meant to subject the President’s actions
to additional scrutiny. Cf. Franklin v. Massachusetts, 505
U.S. 788, 800-01 (1992) (declining to consider the President
an “agency” under the APA because Congress did not
explicitly subject his actions to review under the statute).

It is perhaps for these reasons that, before our sister
circuits enjoined the Contractor Mandate, the Major
Questions Doctrine had “never been applied to the exercise
of power by the President.” Georgia, 46 F.4th at 1314
(Anderson, J., concurring in part and dissenting in part). We
find that the Doctrine does not apply to Presidential actions
and therefore does not bar the Contractor Mandate.

2. The Contractor Mandate is not a transformative
expansion of regulatory authority.

But even if the Major Questions Doctrine applied to
Presidential actions, it would still not preclude the
Contractor Mandate. Arizona initially argued that the
Doctrine applies here because the Contractor Mandate
satisfies what Arizona described as the Doctrine’s three
“independent triggers”: it (1) involves “a matter of great
‘political significance,’” (2) “seeks to regulate ‘a significant
portion of the American economy,” and (3) “‘intrud[es] into
an area that is the particular domain of state law,”” i.e.,
compulsory vaccination mandates. Arizona relied on Justice
Gorsuch’s concurrence in West Virginia in advancing this
position. W. Virginia v. EPA, 142 S. Ct. 2587, 2620-21
(2022) (Gorsuch, J., concurring).

However, the majority in West Virginia described the
effect of the EPA action in that case as “restructur[ing] the
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American energy market” because it “representfed] a
‘transformative expansion in [its] regulatory authority.”” Id.
at 2610 (quoting UARG, 573 U.S. at 324) (third alteration in
original) (emphasis added). We do not read that sentence to
mean that restructuring a sector or seeking to regulate a
significant portion of the American economy is sufficient by
itself to trigger the Major Questions Doctrine. But even if
that were sufficient, no part of the Contractor Mandate
represents an “enormous and transformative expansion in
... regulatory authority.” UARG, 573 U.S. at 324.

First, the Contractor Mandate is not an exercise of
regulatory authority at all, but of proprietary authority. The
district court concluded that the Mandate is a regulatory
public health measure, not a proprietary procurement policy.
See Brnovich, 562 F. Supp. 3d at 153—54. But nothing in the
Mandate constitutes a regulation. And its broad scope alone
does not make it regulatory.?’

It is true that “[a]n exercise of proprietary authority can
amount to a regulation if it seeks to regulate conduct
unrelated to the government’s proprietary interests.”
Georgia, 46 F.4th at 1314 n.3 (Anderson, J., concurring in

25 The Fifth Circuit relied on the broad scope of the Contractor Mandate
to conclude that it is regulatory. Louisiana, 55 F.4th at 103233 (stating
that “[t]here is little internal about a mandate which encompasses even
employees whose sole connection to a federal contract is a cubicle in the
same building as an employee working ‘in connection with’ a federal
contract” (internal quotation marks and footnote omitted)). But we
believe that is not the correct inquiry for whether conduct is regulatory.
Because the federal government contracts with approximately one-fifth
of the American workforce, almost any procurement policy will have
“external” effects. See U.S. Dep’t of Labor, History of Executive Order
11246, https://www.dol.gov/agencies/ofccp/about/executive-order-1124
6-history (last visited Apr. 11, 2023).


https://www.dol.gov/agencies/ofccp/about/executive-order-11246-history
https://www.dol.gov/agencies/ofccp/about/executive-order-11246-history
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part and dissenting in part) (emphasis added). But the
conduct that the Contractor Mandate seeks to regulate is
related to the government’s proprietary interest here:
efficient and economic procurement of services. The
Contractor Mandate requires vaccination of all contractor
employees who will work on or in connection with a covered
contract. It also imposes that requirement on employees in
the same workplace as a covered contractor employee,
presumably because of the way a contagious disease such as
COVID-19 spreads. Id. (Anderson, J., concurring in part and
dissenting in part); see also S. Bay United Pentecostal
Church v. Newsom, 140 S. Ct. 1613, 1613 (2020) (Roberts,
C.J., concurring in denial of application for injunctive relief)
(“Because people may be infected but asymptomatic, they
may unwittingly infect others [with COVID-19].”). To
some, the requirement may appear overinclusive;S to others,
it may seem underinclusive. But even if the Contractor
Mandate were overinclusive or underinclusive (or both), that
would not mean it is unrelated to efficient and economic
procurement of services.

The government, as it does every day, drew certain lines.
Perfection in line-drawing is not required. Cf. Dandridge v.
Williams, 397 U.S. 471, 484—85 (1970) (discussing how “the
concept of ‘overreaching’” has “no place” in analysis of a
“regulation in the social and economic field”). And
imperfect over- or under-inclusiveness does not mean that
the authority being exercised is regulatory rather than

26 The Contractor Mandate could cover employees who never interact
directly with an employee working on a federal contract. That possible
over-inclusiveness does not somehow render the Mandate legally infirm.
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proprietary. Nor does it give courts the authority to redraw
those lines.

Second, the Contractor Mandate is not a “transformative
expansion” of any authority—regulatory or proprietary.
Arizona, the district court, and other circuits raise alarms
about how the federal government has never sought, under
the authority of the Procurement Act, to regulate the health
decisions of American workers or to “reduc[e] absenteeism.”
Brnovich, 562 F. Supp. 3d at 152-53 (“Nor has the President,
in the seventy years since the Procurement Act was enacted,
ever used his authority under the Act to effectuate sweeping
public health policy.”); Kentucky, 23 F.4th at 607 (“[W]e
lack . . . a clear statement from Congress that it intended the
President to use a property-and-services procurement act, for
a purpose never-before recognized, to effect major changes
in the administration of public health.””). But this argument
equates inactivity with forbidden activity. See PennEast
Pipeline Co., LLC v. New Jersey, 141 S. Ct. 2244, 2261
(2021) (“[T]he non-use[] of a power does not disprove its
existence.” (citation omitted)).  The history of the
Procurement Act, Executive Orders passed under its
authority, and subsequent judicial interpretations
demonstrate that the Contractor Mandate is not a
transformative expansion of the President’s statutory
authority.?’

The Procurement Act was enacted in 1949. As discussed
above, the purpose of the Act is to promote an economical
and efficient system of federal government procurement.

27 Other circuits have recounted this history as well. See Louisiana, 55
F.4th at 1023-27; Kentucky, 23 F.4th at 605-06; Georgia, 46 F.4th at
1299-1301.
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See Gundy v. United States, 139 S. Ct. 2116, 2127 (2019)
(plurality op.) (noting that a statute’s statement of purpose
“is an appropriate guide to the meaning of the [statute’s]
operative provisions” (alteration in original) (internal
quotation marks and citation omitted)).

“[TThe most prominent use of the President’s authority
under the [Act]” in the first few decades of its existence was
“a series of anti-discrimination requirements for
Government contractors.” Am. Fed'n of Lab. & Cong. of
Indus. Orgs. v. Kahn, 618 F.2d 784, 790-91 (D.C. Cir. 1979)
(en banc). Several Presidents issued Executive Orders
forbidding contractors from discriminating on the basis of
race, creed, color, or national origin. /d. at 790-91, 791 n.33
(citing orders). In Kahn, the en banc D.C. Circuit recognized
that some of these Executive Orders “were issued under the
President’s war powers and special wartime legislation,” but
that “for the period from 1953 to 1964[,] only the
[Procurement Act] could have provided statutory support for
the Executive action.” Id. at 790-91 (emphasis added).

In 1964, the Third Circuit became the first appellate
court to consider these executive actions. See Farmer v.
Philadelphia Elec. Co., 329 F.2d 3 (3d Cir. 1964). The
Farmer court ruled that the President had the authority to
issue the orders under the Procurement Act. Id. at 8 (“In
view of the [Procurement Act], we have no doubt that the
applicable executive orders and regulations have the force of
law.”).28 Three years later, the Fifth Circuit also declined to

28 Farmer also relied on the Defense Production Act of 1950 for statutory
authorization. See 329 F.2d at 7-8. However, the Farmer court made
clear that such reliance was in addition to the Procurement Act’s
authority. See id. (quoting provisions of the Procurement Act and
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hold that an antidiscrimination Executive Order was “so
unrelated” to the Procurement Act’s purpose that it “should
be treated as issued without statutory authority.” Farkas v.
Texas Instrument, Inc., 375 F.2d 629, 632 n.l1 (5th Cir.
1967).

In 1971, the Third Circuit upheld an Executive Order
requiring contractors to commit to affirmative action hiring
programs. Contractors Ass’n of E. Pa. v. Sec’y of Lab., 442
F.2d 159, 170 (3d Cir. 1971). The court found the Executive
Order supported by the President’s authority under the
Procurement Act because preventing the federal
government’s suppliers from “increasing its costs and
delaying its programs by excluding from the labor pool
available minority workmen” would improve the economy
and efficiency of federal contracts. /d.

In 1979, the en banc D.C. Circuit upheld an Executive
Order by President Carter that required federal contractors
to adhere to price and wage guidelines. Kahn, 618 F.2d at
785. The Kahn court recognized that the Executive Order
had the additional motive of slowing inflation in the
economy, see id. at 792-93, but respected the President’s
calculation that there was a “nexus between the wage and
price standards and likely savings to the Government,” id. at
793.

In 1986 and 1996, Congress recodified the Procurement
Act without any substantive change.?® In 2001, President

referring to those provisions for statutory authority when finding the
Executive Orders at issue “have the force of law,” id. at 8).

2 Pub. L. No. 99-500, 100 Stat. 1783, 1783-345 (1986); Pub. L. No. 99-
591, 100 Stat. 3341, 3341-345 (1986); Pub. L. No. 104-208, 110 Stat.
3009, 3009-337 (1996).



(33 of 144)
Case: 22-15518, 04/19/2023, ID: 12698270, DktEntry: 72-1, Page 32 of 50

32 MAYES V. BIDEN

Bush issued an Executive Order that required government
contractors and their subcontractors to post notices at their
facilities informing their employees of certain labor rights.
Exec. Order No. 13,201, 66 Fed. Reg. 11,221, 11,221-22
(Feb. 17, 2001). This was the first Executive Order to
explicitly cite the Procurement Act as its source of authority.
Id. at 11,221; but see Louisiana, 55 F.4th at 1037 (Graves,
J., dissenting) (“Executive Orders are not required to lay out
the specific statute that the President’s authority falls
under.”).

A year later, Congress recodified the Procurement Act3?
with minor changes but clarified that those edits made “no
substantive change in existing law.” Act of August 21, 2002
§ 5(b). This is the Act’s present form as to the provisions
relevant here.

In 2003, the D.C. Circuit upheld the validity of President
Bush’s 2001 Executive Order. UAW-Labor Employment &
Training Corp. v. Chao, 325 F.3d 360, 362 (D.C. Cir. 2003).
President Bush had justified the Executive Order by
asserting a nexus to economy and efficiency because
“[w]hen workers are better informed of their rights, . . . their
productivity is enhanced” and because “[t]he availability of
such a workforce from which the United States may draw
facilitates the efficient and economical completion of its
procurement contracts.” Id. at 366 (quoting 66 Fed. Reg. at
11,221). The D.C. Circuit recognized that the “link may
seem attenuated” but found that there was “enough of a
nexus” to uphold the Order. /d. at 366—67.

30 Pub. L. No. 107-217, 116 Stat. 1062, 1063, 1068 (2002) (“Act of
August 21, 2002”).



(34 of 144)
Case: 22-15518, 04/19/2023, ID: 12698270, DktEntry: 72-1, Page 33 of 50

MAYES V. BIDEN 33

In 2009, the District Court of Maryland upheld an
Executive Order issued by President Bush requiring federal
contractors to use the E-Verify system to confirm
employees’ compliance with immigration law (“E-Verify
Order”). Chamber of Commerce v. Napolitano, 648 F. Supp.
2d 726, 738 (D. Md. 2009). The district court deferred to the
President’s judgment that contractors with “rigorous
employment eligibility confirmation policies” would be
“more efficient and dependable procurement sources,” id.
(quoting Exec. Order No. 13,465, 73 Fed. Reg. 33,285 (June
11, 2008)), and noted that “[t]he President and his
Administration are in a better position than this Court to
make such determinations,” id.

Finally, in 2015, President Obama issued an Executive
Order requiring federal contractors to “ensur[e] that
employees on [federal] contracts can earn up to 7 days or
more of paid sick leave annually, including paid leave
allowing for family care.” Exec. Order No. 13,706, 80 Fed.
Reg. 54,697, 54,697 (Sept. 7,2015). The President justified
the order under the Procurement Act on the following basis:

Providing access to paid sick leave will
improve the health and performance of
employees of Federal contractors and bring
benefits packages at Federal contractors in
line with model employers, ensuring that they
remain competitive employers ... . These
savings and quality improvements will lead
to improved economy and efficiency in
Government procurement.

Id. This order was not challenged in federal court. See
Georgia, 46 F.4th at 1301.
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As this history demonstrates, Presidents have used the
Procurement Act to require federal contractors to commit to
affirmative action programs when racial discrimination was
threatening contractors’ efficiency; to adhere to wage and
price guidelines to help combat inflation in the economy; to
ensure compliance with immigration laws; and to attain sick
leave parity with non-contracting employers because federal
contractors were lagging behind and losing talent. It is nota
“transformative expansion” of that same authority to require
federal contractors—amid an unprecedented global
pandemic—to take vaccination-related steps (already
required by many private employers) that promote economy
and efficiency by reducing absenteeism, project delays, and
cost overruns.

Congress’s re-enactment of the Procurement Act is also
instructive. “Congress is presumed to be aware of a[] . ..
judicial interpretation of a statute and to adopt that
interpretation when it re-enacts a statute without
[substantive] change.” Chugach Mgmt. Servs. v. Jetnil, 863
F.3d 1168, 1174 (9th Cir. 2017) (citation omitted); see also
Tex. Dep’t of Hous. & Cmty. Affs. v. Inclusive Cmtys.
Project, Inc., 576 U.S. 519, 536 (2015) (“If a word or phrase
has been given a uniform interpretation by inferior courts, a
later version of that act perpetuating the wording is
presumed to carry forward that interpretation.” (cleaned up)
(quoting A. Scalia & B. Garner, Reading Law: The
Interpretation of Legal Texts 322 (2012))). We must
presume that, when recodifying the Act in 2002, Congress
knew that the Third, Fifth, and D.C. Circuits had interpreted
the President’s Procurement Act authority and the statutory
terms “economy” and “efficiency” broadly, and that
President Bush had—just a year prior in 2001—relied on
those terms to issue an Executive Order requiring
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government contractors to post notices informing their
employees of certain labor rights.3!

Congress’s affirmation of the broad understandings of
those terms through re-enactment adds further weight to our
holding that the Procurement Act supports an exercise of
authority like the Contractor Mandate. Presidents have,
when the need arose, used the Procurement Act in ways they
found necessary to promote economy and efficiency in
federal contracting and procurement. The Contractor
Mandate, which fits well within the Procurement Act’s
historical uses, was not a transformative expansion of the
President’s authority under that Act.*?

31 Since the Procurement Act was last recodified in 2002, we will not
presume Congressional approval of President Bush’s Executive Order
upheld in Chao, the E-Verify Order, or President Obama’s Executive
Order targeting paid sick leave. But when “the President’s view of his
own authority under a statute . . . has been acted upon over a substantial
period of time without eliciting congressional reversal, it is ‘entitled to
great respect’” and the President’s “construction of a statute . . . should
be followed unless there are compelling indications that it is wrong.”
Kahn, 618 F.2d at 790 (emphasis added) (citations omitted); see also
Kisor v. Wilkie, 139 S. Ct. 2400, 2426 (2019) (Gorsuch, J., concurring in
the judgment) (“[T]he government’s early, longstanding, and consistent
interpretation of a statute, regulation, or other legal instrument could
count as powerful evidence of its original public meaning.” (emphasis
omitted)).

32 At oral argument, counsel for one Intervenor stated that it “is difficult
to reconcile” multiple historical uses of the Procurement Act—such as
the antidiscrimination orders or the E-Verify Order—with their view of
the Major Questions Doctrine. Oral Arg., at 45:20-46:15. We think that
might well be true: if Arizona’s initial and Intervenors’ current view of
the Doctrine were correct, then many prior actions by Presidents would
be suspect. But that provides us with an additional reason why that view
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The Fifth Circuit recognized the history of the
Procurement Act, but concluded that the Contractor Mandate
was “strikingly unlike” any past action taken under the Act,
not least because “a vaccination cannot be undone at the end
of the workday.” Louisiana, 55 F.4th at 1030 (cleaned up)
(quoting Nat’l Fed’n of Indep. Bus. v. Dep’t of Lab., 142 S.
Ct. 661, 665 (2022) (per curiam)). But the impacts of anti-
discrimination or affirmative action programs, wage and
price policies, and immigration law compliance mechanisms
also do not end with the workday—and even if they did, we
do not see how that in itself would circumscribe the
President’s authority.

The Fifth Circuit also found important that previous
Executive Orders “govern[ed] the conduct of employers,
[whereas] the vaccine mandate purports to govern the
conduct of employees.” Id. But this supposed distinction
“frames the issue at the wrong level of generality.”
Kentucky, 23 F.4th at 610. As Judge Graves highlighted in
dissent in Louisiana when discussing the E-Verify Order, the
employer/employee distinction does not stand up to scrutiny:

Both Executive Orders require something of
employers, namely that the employer use the
E-Verify system to verify the immigration
eligibility of its workers, and that the
employer uses a system to verify the vaccine
eligibility of its workers. Both necessarily
touch the employees, namely that employees

of the Doctrine is not correct. We agree with the courts that upheld those
prior Executive Orders as within the President’s authority under the
Procurement Act for the same (or similar) reasons we now find that the
Contractor Mandate is within President Biden’s authority.
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working for federal contractors must be
verified under the E-Verify system or be
subject to termination, and that employees
working for federal contractors must be
verified as being COVID-19 vaccine
compliant or be subject to termination.

55 F.4th at 103637 (Graves, J., dissenting).

In sum, we find that the Major Questions Doctrine is not
relevant here because the Contractor Mandate is a
Presidential—not an agency—action. But even if the
Doctrine applied, it would not bar the Contractor Mandate
because the Mandate is not a transformative expansion of the
President’s authority under the Procurement Act.

B. The Contractor Mandate falls within the
President’s authority under the Procurement Act.

Plaintiffs also argue that, even if the Major Questions
Doctrine does not bar the Contractor Mandate, the Mandate
nonetheless exceeds the scope of the President’s authority
under the Procurement Act. We disagree.

The Procurement Act empowers the President to
“prescribe policies and directives that the President
considers necessary to carry out” the statute’s objective of
“provid[ing] the Federal Government with an economical
and efficient system” for “[p]rocuring ... nonpersonal
services, and performing related functions including
contracting.” 40 U.S.C. §§ 101, 121(a). Our Circuit has not
yet addressed the scope of the President’s authority under the
Procurement Act. But for the EO to have the force of law,
“it 1s necessary to establish a nexus between the [EO] and
some delegation of the requisite legislative authority by
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Congress.” Chrysler Corp. v. Brown, 441 U.S. 281, 304
(1979).

Different circuits have interpreted that requirement
differently. The D.C. Circuit requires a “sufficiently close
nexus” between an order issued pursuant to the Procurement
Act and the statutory goals of economy and efficiency. See
Chao, 325 F.3d at 366 (quoting Kahn, 618 F.2d at 792). The
Fourth Circuit requires a finding that the executive branch
policies are “reasonably related to the Procurement Act’s
purpose.” Liberty Mut. Ins. Co. v. Friedman, 639 F.2d 164,
170 (4th Cir. 1981). Even though the D.C. Circuit’s
language sounds more stringent, its standard is a “lenient”
one, Chao, 325 F.3d at 367, and “‘[e]conomy’ and
‘efficiency’ are not narrow terms; they encompass those
factors like price, quality, suitability, and availability of
goods or services that are involved in all acquisition
decisions,” Kahn, 618 F.2d at 789.

The President tasked the OMB Director to “determine
whether [the Task Force’s] Guidance will promote economy
and efficiency in Federal contracting if adhered to by
Government contractors.” 86 Fed. Reg. at 50,986. The
Acting OMB Director determined that the Task Force
Guidance will “decrease the spread of COVID-19, which
will in turn decrease worker absence, save labor costs on net,
and thereby improve efficiency in Federal contracting.” 86
Fed. Reg. at 63,421. The OMB Determination further
explained how COVID-19 infections “impose[] significant
costs on contractors and the federal government,” and how
vaccination against COVID-19 “reduces net costs.” Id. at
63,421-22 (bolding and capitalization omitted). Although
Arizona describes the Contractor Mandate as an effort to
make federal contractors “supposedly more efficient,” the
district court did not make factual findings that contradicted
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the findings underlying the OMB Determination or conclude
that those findings were arbitrary and capricious. See
generally Brnovich, 562 F. Supp. 3d at 152—-57. There is no
legal basis to disregard the OMB’s findings, all of which
support the reasoning behind the Contractor Mandate.

Under either the D.C. or Fourth Circuit’s tests, the
Contractor Mandate falls within the President’s Procurement
Act authority.?® The findings in the OMB Determination
show a “sufficiently close nexus” with, Kahn, 618 F.2d at
792, and a “reasonabl[e] relat[ionship]” to, Liberty Mut., 639
F.2d at 170, the Contractor Mandate and the Procurement
Act’s goals of economy and efficiency. It is axiomatic that
federal contracts will be performed more economically and
efficiently with fewer absences. Would our analysis be
different if the COVID-19 pandemic were far less serious?
Perhaps, but unfortunately the President did not face that
hypothetical. The President faced a pandemic the likes of
which the world has not seen in more than a century.

Our conclusion is bolstered by precedent interpreting the
Procurement Act. The broad language of the Act
purposefully gives the President both “necessary flexibility
and ‘broad-ranging authority’” in setting procurement
policies. Chao, 325 F.3d at 366 (citation omitted). And the
Act leaves room for the President’s discretion by directing
the President to “prescribe policies and directives that the
President considers necessary” to carrying out the purposes
of the Act. 40 U.S.C. § 121(a) (emphasis added). This
statute does not present the worry of Congress hiding

33 Because any formulation of the nexus test we might adopt would yield
the same result, we do not need to provide a definitive standard here.
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“elephants in mouseholes.” Whitman v. Am. Trucking
Ass 'ns, Inc., 531 U.S. 457, 468 (2001).

In this way, the Procurement Act is similar to the
statutory text at issue in Biden v. Missouri, 142 S. Ct. 647
(2022) (per curiam). In Missouri, the Supreme Court held
that language authorizing the Secretary of Health and
Human Services to impose conditions he “finds necessary in
the interest of ... health and safety” was adequate
authorization to impose a vaccination requirement on the
employees of facilities that receive Medicare and Medicaid
funds. Id. at 652 (quoting 42 U.S.C. § 1395x(e)(9))
(emphasis added).

The Sixth Circuit concluded that the Procurement Act
only confers authority “to implement systems making the
government’s entry into contracts less duplicative and
inefficient, but it does not authorize [the President] to impose
a medical mandate directly upon contractor employees
themselves.”  Kentucky, 23 F.4th at 605. Therefore,
according to the Kentucky court, the government lacked
authority to regulate contractors directly to improve their
economy and efficiency, rather than the government’s. Id.
Likewise, the Eleventh Circuit held the Procurement Act’s
“statutory scheme” is limited to “a framework through which
agencies can articulate specific, output-related standards”
for their procurement decisions. Georgia, 46 F.4th at 1295.
There, the court determined the Contractor Mandate is
“different in nature than the sort of project-specific
restrictions” set forth in the Procurement Act. Id. at 1296.

We respectfully disagree. The Act’s text—empowering
the President to “prescribe . . . directives that the President
considers necessary,” 40 U.S.C. § 121(a), to realize “an
economical and efficient system” for “[p]rocuring ...
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services, and performing ... contracting,” id. § 101(1)—
allows for prescribing requirements that address contractors’
operations. The word “system” encompasses how the
contractors’ services are to be rendered. Merriam-Webster
defines “system” as ‘“an organized or established
procedure.”3* We hold that the President was justified in
finding that prescribing vaccination-related steps contractors
must take in order to work on government contracts would
directly promote an economical and efficient “system” for
both procuring services and performing contracts. And we
believe the President was authorized by the Act to establish
a procedure by which taxpayer funds used to pay contractors
who work on federal government projects are only used to
pay those contractors whose relevant employees are
vaccinated against COVID-19.

The Sixth Circuit in Kentucky also did not adequately
address Presidents’ historical practices under the
Procurement Act, many of which undeniably affected
contractors’ own operations rather than merely the
government’s entry into contracts. See 23 F.4th at 605—10.
President Bush justified his 2001 Executive Order requiring
contractors to post notices informing their employees of
certain labor rights on the explicit basis that “[w]hen workers
are better informed of their rights, . . . their productivity is
enhanced.” 66 Fed. Reg. at 11,221 (emphasis added). This
was the last Executive Order issued under the Procurement
Act before Congress’s latest recodification of the Act, in
which Congress stated it was making “no substantive change
in existing law.” Act of August 21, 2002 § 5(b).

34 System, MERRIAM-WEBSTER, https://www.merriam-webster.com/dicti
onary/system (last visited Apr. 11, 2023).
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The Kentucky court classifies the Executive Orders in
Kahn, Chao, and Napolitano as having a “‘close nexus’ to
the ordinary hiring, firing, and management of labor.”
Kentucky, 23 F.4th at 607 (quoting Kahn, 618 F.2d at 792).
But the Contractor Mandate is also closely related to the
ordinary management of labor—as evidenced by the
analogous private sector practices that the Acting OMB
Director cited in the OMB Determination. 86 Fed. Reg. at
63,421-22; accord Louisiana, 55 F.4th at 1036-37 (Graves,
J., dissenting) (explaining how the E-Verify Order in
Napolitano and the Contractor Mandate place similar
requirements on employees).

The district court, Arizona, and the Fifth Circuit worry
that upholding the Contractor Mandate will mean there is no
limiting principle to the President’s authority under the
Procurement Act. The district court hypothesized that
sustaining the Contractor Mandate would permit the
President to enact any executive order, “no matter how
tenuous” the connection to economy and efficiency, such as
“requiring all federal contractor employees to refrain from
consuming soda or eating fast food.” Brnovich, 562 F. Supp.
3d at 152. The Fifth Circuit went further, positing that
upholding the Contractor Mandate would enable the
Executive Branch to require that “all federal contractors
certify that their employees take daily vitamins, live in
smoke-free homes, exercise three times a week, or even, at
the extremity, take birth control in order to reduce
absenteeism relating to childbirth and care.” Louisiana, 55
F.4th at 1031-32; accord Georgia, 46 F.4th at 1296
(warning that the Procurement Act “is not an ‘open book’ to
which contracting agencies may ‘add pages and change the
plot line’” (quoting West Virginia, 142 S. Ct. at 2609)).
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We reject these invitations to adjudicate slippery-slope
hypotheticals. “In our system of government, courts base
decisions not on dramatic Hollywood fantasies, . .. but on
concretely particularized facts developed in the cauldron of
the adversary process and reduced to an assessable record.”
United States v. Kincade, 379 F.3d 813, 838 (9th Cir. 2004)
(en banc) (internal citation omitted). Moreover, the
Procurement Act has a clear textual limiting principle in that
the President can only prescribe policies and directives that
he “considers necessary” to ensure “an economical and
efficient system” for procurement and contracting. 40
U.S.C. §§ 101, 121(a). While a future President might try to
analogize soda consumption to a worldwide pandemic in
issuing an Executive Order under the Procurement Act, we
will leave the consideration of that hypothetical Executive
Order to a future court.

koksk

We hold that the Contractor Mandate falls within the
President’s authority under the Procurement Act.

C. Other doctrines do not bar the Contractor
Mandate.

1. Nondelegation Doctrine

The district court also invoked the constitutional
avoidance canon to invalidate the Contractor Mandate,
reasoning that the Mandate “raises serious constitutional
questions” under the nondelegation doctrine. Brnovich, 562
F. Supp. 3d. at 155-56. We disagree. The nondelegation
doctrine arises out of the principle that Congress “may not
transfer to another branch ‘powers which are strictly and
exclusively legislative.”” Gundy, 139 S. Ct. at 2123 (quoting
Wayman v. Southard, 23 U.S. 1, 42-43 (1825)). But the
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Supreme Court has recognized that “Congress simply cannot
do its job absent an ability to delegate power under broad
general directives,” Mistretta v. United States, 488 U.S. 361,
372 (1989), and has concluded that a statutory delegation is
constitutional so long as Congress “lay[s] down by
legislative act an intelligible principle to which the person or
body authorized to [exercise the delegated authority] is
directed to conform,” id. (second alteration in original)
(quoting J.W. Hampton, Jr., & Co. v. United States, 276 U.S.
394, 409 (1928)).

The Supreme Court has only twice found statutory
delegations excessive under the nondelegation doctrine.?3
No statutory delegation has been invalidated due to
nondelegation concerns in nearly ninety years. The Supreme
Court has found an intelligible principle when the agency
was authorized to regulate in the “public interest,” see
National Broadcasting Co. v. United States, 319 U.S. 190,
215-17 (1943), and—more recently—when the agency
issued air quality standards “requisite to protect the public
health,” Whitman, 531 U.S. at 473. The Procurement Act
has a clear intelligible principle that easily clears the low
threshold established by National Broadcasting Company: it
authorizes the President to “prescribe policies and directives
that the President considers necessary” to secure “an
economical and efficient system” for procurement and
contracting. 40 U.S.C. §§ 101, 121(a). This principle “can

35 See A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495,
530-42 (1935) (invalidating a statute that empowered the President to
approve industry-specific “codes of fair competition” and thus regulate
the entire economy); Panama Refin. Co. v. Ryan, 293 U.S. 388, 414-20
(1935) (invalidating a statute that authorized the President to prohibit
interstate and foreign transportation of oil produced in excess of state
quotas but provided no guidance for how to exercise discretion).
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be applied generally to the President’s actions to determine
whether those actions are within the legislative delegation.”
Kahn, 618 F.2d at 793 n.51.

2.  Federalism and State Sovereignty

Neither federalism nor state sovereignty concerns bar the
Contractor Mandate. The district court viewed the Mandate
as a “regulation of health and safety matters” and thus in
conflict with Arizona’s “traditional police power.” See
Brnovich, 562 F. Supp. 3d at 15657 (citations omitted). But
the Contractor Mandate is aimed at federal contracting, even
if also motivated by health and safety concerns. And the
federal government undisputedly has the power to regulate
the performance of federal contracts. See Gartrell Constr.
Inc. v. Aubry, 940 F.2d 437, 440-41 (9th Cir. 1991)
(exempting federal contractors from state licensing
requirements); United States v. Virginia, 139 F.3d 984, 990
(4th Cir. 1998) (“[F]ederal contractors cannot be required to
satisfy state ‘qualifications in addition to those that the
[Federal] Government has pronounced sufficient.”” (second
alteration in original) (quoting Leslie Miller, Inc. v.
Arkansas, 352 U.S. 187, 190 (1956))). Even if the Mandate
did regulate health and safety, the federal government does
not “invade[]” areas of state sovereignty “simply because it
exercises its authority ... in a manner that displaces the
States’ exercise of their police powers.” Hodel v. Virginia
Surface Min. & Reclamation Ass’n, 452 U.S. 264, 291
(1981).

The nondelegation doctrine and state sovereignty
concerns do not somehow invalidate the Contractor
Mandate.

D. The Contractor Mandate satisfies the
Procurement Policy Act’s procedural
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requirements.

Arizona contends that the Task Force’s Guidance, the
FAR Council Guidance, and the OMB Determination fail the
Procurement Policy Act’s procedural requirements. The
Procurement Policy Act typically requires that comments on
a proposed policy be open for at least 30 days and that the
policy not take effect until 60 days after its publication for
comment. 41 U.S.C. § 1707(a), (b). The district court
correctly rejected Arizona’s procedural challenges.

1. Task Force Guidance and FAQs

The Task Force documents survive any procedural
challenge for two reasons. First, the Task Force is not one
of the specifically enumerated “executive agenc[ies]” that
the Procurement Policy Act’s requirements apply to. Id.
§ 1707(c)(1). Itis merely a body created by Executive Order
13,991. See 86 Fed. Reg. at 7,045-46. It can only advise
the President, id. at 7,046, and thus lacks the “substantial
independent authority” required of an “agency,” Meyer v.
Bush, 981 F.2d 1288, 1292 (D.C. Cir. 1993). See also id. at
1292-97 (concluding that the President’s Task Force on
Regulatory Relief was not an “agency” under the Freedom
of Information Act because it lacked “substantial
independent authority™).

Second, the Task Force Guidance and FAQs have no
standalone legal force. The EO stated that any Task Force
Guidance would only be binding after the OMB Director’s
economy-and-efficiency determination. 86 Fed. Reg. at
50,985-86. Therefore, as the district court found, the Task
Force Guidance and FAQs “do not independently constitute
a binding ‘policy, regulation, procedure, or form.’”
Brnovich, 562 F. Supp. 3d at 160.



(48 of 144)
Case: 22-15518, 04/19/2023, ID: 12698270, DktEntry: 72-1, Page 47 of 50

MAYES V. BIDEN 47

2. The FAR Council Guidance

The district court correctly held that the FAR Council
Guidance “is not binding of its own force” and “does not
compel agencies to take any specific action.” Id. That
Guidance points contracting officers to “the direction[s] . . .
issued by their respective agencies.” FAR Council
Guidance, at 2. Thus, the FAR Council Guidance is not a
“‘procurement policy, regulation, procedure, or form” such
that it would need to conform to the Procurement Policy
Act’s notice-and-comment procedures under 41 U.S.C.
§ 1707. Brnovich, 562 F. Supp. 3d at 160.

3.  The OMB Determination

The federal government argues, as it did below, that the
Acting OMB Director did not have to comply with the
notice-and-comment provisions because the Director was
acting pursuant to power delegated to her by the President.
The federal government also notes that, like the district
court, this court “need not determine the applicability of the
[Procurement Policy Act] because the ... Director
voluntarily complied with § 1707.”

The district court found that even if the Acting OMB
Director were subject to the notice-and-comment
requirements of the Procurement Policy Act, she “properly
invoked the § 1707(d) waiver provision,” id. at 158, because
“‘urgent and compelling circumstances’ made compliance
with ordinary § 1707 procedures impracticable with respect
to the revised OMB determination,” id. at 159. We agree.

The Acting OMB Director made clear that the “broader
economy-and-efficiency  purpose” of the OMB
Determination “would be severely undermined by the
minimum delay required under” § 1707’s notice-and
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comment provisions. 86 Fed. Reg. at 63,424. Arizona
claims that § 1707(d)’s waiver provision only applies to
“temporary” procurement regulations, whereas the OMB
Determination here has “no certain endpoint.” Arizona
incorrectly equates an unknown duration with an unlimited
duration. In a dynamic situation such as a pandemic, the
absolute end date of temporary measures cannot be
definitively determined in advance. In that way, the OMB
Determination is temporary much like a public health
emergency or a grant of emergency use authorization is
temporary.

Arizona also argues that there are no ‘“urgent and
compelling circumstances” here because the Contractor
Mandate is “putatively based solely on promoting economy
and efficiency in federal contracting” and the government
relies on “supposed efficiency gains.” In contrast, Arizona
highlights that the Centers for Medicare & Medicaid
Services in Missouri had found that immediate publication
would “significantly reduce . . . infections, hospitalizations,
and deaths.” 142 S. Ct. at 654. Health-related concerns like
those in Missouri may be immediately calculable. But the
economic and logistical consequences of infections,
isolation periods, and quarantine requirements on federal
contracts and budget overruns necessarily operate as domino
effects.  Therefore, it is not disqualifying that health
concerns in one context were based on actual data while
economic projections in this context are just that:
projections.

kksk

For similar reasons discussed above (no final agency
action in the case of the FAR Council Guidance and no
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agency in the case of the Task Force), Arizona’s claims
under the Administrative Procedure Act (“APA”) also fail.

KKk

Because Arizona fails to satisfy the first prong of the
permanent injunction inquiry—actual success on the
merits—we need not analyze whether it has satisfied the
remaining prongs. Cf. Garcia v. Google, Inc., 786 F.3d 733,
740 (9th Cir. 2015) (en banc) (stating that courts “need not
consider the remaining” preliminary injunctive factors if a
plaintiff fails the “threshold inquiry” of likelihood of success
on the merits (quoting Ass’n des Eleveurs de Canards et
d’Oies du Quebec v. Harris, 729 F.3d 937, 944 (9th Cir.
2013)).

IV.  CONCLUSION

The President, when faced with an unprecedented
pandemic that has claimed millions of lives and caused
billions of dollars of productivity losses, issued a Mandate
requiring that certain employees of contractors working on
federal projects be vaccinated against the disease that
resulted in the pandemic. The President appropriately relied
on a statute that gave him the necessary flexibility and broad-
ranging authority to ensure economy and efficiency in
federal procurement and contracting. The President issued
the Contractor Mandate following the required procedural
measures, and the Mandate became effective upon a
reasoned determination of its benefits by the OMB.

36 In its briefing, Arizona originally requested that we remand the APA
claims to the district court for further injunction-related litigation.
However, Arizona has now abandoned that request, and Intervenors have
not sought such a remand. Thus, we treat that remand request as waived.
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We REVERSE the district court’s grant of a permanent
injunction and dissolve the injunction.
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Introduction

by 3.5 percent in 2020 according to the April 2021 World Economic Outlook Report published by the IMF, a 7 percent loss relative to the 3.4 percent growth forecast back in October 2019.
While virtually every country covered by the IMF posted negative growth in 2020 (IMF 2020b), the downturn was more pronounced in the poorest parts of the world (Noy et al. 2020)
(Figure 2).

T he impact of the pandemic on world GDP growth is massive. The COVID-19 global recession is the deepest since the end of World War II (Figure 1). The global economy contracted

Figure 1. Global GDP growth in a historical perspective
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Sources: Bolt et al. (2018)\Kbse, Sugawara, and Terrones (2019, 2020), and IMF-WEOQ Apr-2021. Shaded areas refer

to global recessions.

The impact of the shock is likely to be long-lasting. While the global economy is expected to recover this year, the level of GDP at the end of 2021 in both advanced and emerging market and
developing economies (EMDE) is projected to remain below the pre-virus baseline (Figure 3). As with the immediate impact, the magnitude of the medium-term cost also varies significantly
across countries, with EMDE suffering the greatest loss. The IMF (2021) projects that in 2024 the World GDP will be 3 percent (6 percent for low-income countries (LICs)) below the no-COVID
scenario. Along the same lines, Djiofack et al. (2020) estimate that African GDP would be permanently 1 percent to 4 percent lower than in the pre-COVID outlook, depending on the duration of

the crisis.

Figure 2. Global GDP growth 2020
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Source: IMF-WEO Apr-2021. Note: AE = Advance economies; Emerging Asia ex. CHN = emerging and developing Asia
excluding China; EM. Eur = Emerging and developing Europe; LAC = Latin America and the Caribbean, MECA = Middle
East and Central Asia; SSA = sub-Saharan Africa
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The pandemic triggered a health and fiscal response unprecedented in terms of speed and magnitude. At a global scale, the fiscal support reached nearly $16 trillion (around 15 percent
of global GDP) in 2020. However, the capacity of countries to implement such measures varied significantly. In this note, we identify three important preexisting conditions that amplified the

impact of the shock:

e Fiscal space: The capacity to support household and firms largely depends on access to international financial markets,
e State capacity: Fast and efficient implementation of policies to support household and firms requires a substantial state capacity and well-developed tax and transfer infrastructure; and
o Labor market structure: A large share of informal workers facing significant frictions to adopt remote working, and high levels of poverty and inequality, deepen the deleterious impact of the

crisis.
Additionally, the speed and the strength of the recovery will be crucially dependent on the capacity of the governments to acquire and roll out the COVID-19 vaccines.

This paper presents a succinct summary of the existing economic literature on the economic and fiscal impact of the pandemic, and a preliminary estimate of the associated
economic cost. It documents the incidence of initial conditions (with a particular focus on the role of the labor market channel) on the transmission of the shock and the speed and extent of the
expected recovery, summarizes how countries attempted to attenuate the economic consequences and the international financial institutions assisted countries, reports preliminary accounts of
medium-term COVID-related losses, and concludes with some forward-looking considerations based on the lessons learned in 2020.
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1. Introduction

The impact of the pandemic on world GDP growth is massive. The COVID-19 global
recession is the deepest since the end of World War Il (Figure 1). The global economy
contracted by 3,5 percent in 2020 according to the April 2021 World Economic Outlook
Report published by the IMF, a 7 percent loss relative to the 3.4 percent growth forecast
back in October 2019. While virtually every country covered by the IMF posted negative
growth in 2020 (IMF 2020b), the downturn was more pronounced in the poorest parts of
the world (Noy et al. 2020) (Figure 2).

Figure 1. Global GDP growth in a historical perspective
8
6
4
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0
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4
6 Lk
8

= GDP growth

10 F

5L Per capita GDP growth

Sources: Bolt et al. (2018), Kose, Sugawara, and Terrones (2019, 2020), and IMF-WEO Apr-2021. Shaded areas refer
to global recessions.

The impact of the shock is likely to be long-lasting. While the global economy is
expected to recover this year, the level of GDP at the end of 2021 in both advanced and
emerging market and developing economies (EMDE) is projected to remain below the
pre-virus baseline (Figure 3). As with the immediate impact, the magnitude of the
medium-term cost also varies significantly across countries, with EMDE suffering the
greatest loss. The IMF (2021) projects that in 2024 the World GDP will be 3 percent (6
percent for low-income countries (LICs)) below the no-COVID scenario. Along the same
lines, Djiofack et al. (2020) estimate that African GDP would be permanently 1 percent
to 4 percent lower than in the pre-COVID outlook, depending on the duration of the
crisis.

Brookings Institution 1
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Figure 2. Global GDP growth 2020

Em. Asia LAC SSA MECA EMDE World  Em. Eur. AE China United
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Source: IMF-WEOQ Apr-2021. Note: AE = Advance economies; Emerging Asia ex. CHN = emerging and developing Asia
excluding China; EM. Eur = Emerging and developing Europe; LAC = Latin America and the Caribbean; MECA = Middle
East and Central Asia; SSA = sub-Saharan Africa.
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The pandemic triggered a health and fiscal response unprecedented in terms of speed
and magnitude. At a global scale, the fiscal support reached nearly $16 trillion (around
15 percent of global GDP) in 2020. However, the capacity of countries to implement
such measures varied significantly. In this note, we identify three important pre-existing
conditions that amplified the impact of the shock:

Brookings Instilution 2
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e Fiscal space: The capacity to support household and firms largely depends on
access to international financial markets,

e State capacity: Fast and efficient implementation of policies to support
household and firms requires a substantial state capacity and well-developed
tax and transfer infrastructure; and

e Labor market structure: A large share of informal workers facing significant
frictions to adopt remote working, and high levels of poverty and inequality,
deepen the deleterious impact of the crisis.

Additionally, the speed and the strength of the recovery will be crucially dependent on
the capacity of the governments to acquire and roll out the COVID-19 vaccines.

This paper presents a succinct summary of the existing economic literature on the
economic and fiscal impact of the pandemic, and a preliminary estimate of the
associated economic cost. It documents the incidence of initial conditions (with a
particular focus on the role of the labor market channel) on the transmission of the
shock and the speed and extent of the expected recovery, summarizes how countries
attempted to attenuate the economic consequences and the international financial
institutions assisted countries, reports preliminary accog@@‘\hedlu rm COVID-
related losses, and concludes with some foggd\joo orlf}ger@ ased on the

lessons learned in 2020. \\'\P\ P\p(\
G‘\\G%E\:’\\g 2\ C‘(\\\l

No. 22"

Brookings Institution 3



(65 of 144)
Case: 22-15518, 04/19/2023, ID: 12698270, DktEntry: 72-3, Page 14 of 93

2. The costs of COVID-19 in 3 stages

The COVID-19 shock can be interpreted as a combination of supply and demand shocks
(Baqaee and Farhi, 2020; Caballero and Simsek, 2020; Guerrieri et al., 2020). The supply
shock was mainly driven by the restriction of activities due to lockdowns and distancing
measures to contain the spread of the virus, causing sectors to struggle to keep up with
demand, while the demand shock reflected both the income effect suffered by workers
in restricted activities, as well as the diminished mobility and changes in consumption
patterns due to contagion concerns (IMF 2020b).

2.1 Stage 1: The macroeconomic impact

The COVID shock propagated quickly across countries causing a synchronized
negative impact. More than 90 percent of the global economy experienced a
contraction in per capita GDP, the highest share of countries simultaneously
contracting since the Great Depression of 1930-32 (Worlﬁjewmbal Outlook, 2020).
The shock propagated through three key cha Q (I)% S?c.jgn q@ | value
chains, (ii)" restrictions to internati % (Sn Q\ct etonomies and
activities differently, de @@g\&mlr e m@ d preparedness; and (iii) a

reduction in cross-couriry re r%e
«@3“

Trade experleﬁ&@a s‘%ort lived but deep dive (Figure 4). Goods trade fell rapidly,
adding to the economic decline in manufacturing countries, but recovered quickly,
reflecting the substitution of demand from contact-intensive services (impaired by
COVID-related restriction) to goods, and the considerable resilience of global value
chains to transitory disruptions in the first semester (The World Bank, 2021).
Predictably, services trade remained below pre-crisis levels due to travel restrictions.

Brookings Institution 4



(66 of 144)
Case: 22-15518, 04/19/2023, ID: 12698270, DktEntry: 72-3, Page 15 of 93

Figure 4. Trade in Goods and Services (Index, t-1 = 100)
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Source: The World Bank (2021). Note: Goods trade is in real terms from the CPB Netherlands Bureau for Economic
Policy Analysis, whereas services trade is in values from the WTO. For global financial crisis, t = November 2008; for
COVID-19, t = March 2020.

There is a positive correlation between the magnitude of growth revisions and the
death toll (Figure 5). The IMF-WEO growth projections have been revised down from
pre-COVID levels by 9 percent on (unweighted) average. To be sure, there are extremes
cases, such as Peru or India, whose growth was reV|s rd e than 15
percentage points. In the next sectlons W@uﬁs some fﬂ@%‘a?brs that allowed

countries to fare better econan'\'ﬁ" C‘ﬂN ed

c\e
In addition, the death to .2’ %%n average larger for high-income countries. This
can be attribut al reasons, including demographics, the degree of
international inte gratlon and the fact that most northern hemisphere countries went

through two winters (and two therefore COVID waves).

As aresult, there is a weak negative unconditional correlation between income and
COVID impact. The finding, highlighted recently by Deaton (2021), is entirely due to the
higher circulation of COVID in advanced economies. However, as we show in section 3
below, if the size of the COVID shock is controlled for, developed economies fared
better than the rest. Moreover, as we document in section 6, once we measure the
economic cost over the full cycle (including the recovery), or (even more so) when we
consider a 10-year medium-term window, the correlation between income and
economic losses is inverted: poor countries will ultimately face a larger cost.

Brookings Institution 5
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Figure 5. Growth forecast and income (areas proportional to population; in red,
OECD countries)
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2.2 Stage 2: The fiscal reaction

The COVID-shock triggers an unprecedented and (very) heterogeneous response from
governments across the globe (see section 4.2). The increase of the fiscal deficit in
advance economies doubles that of emerging and middle-income countries and was
five times larger than that of lower-income economies (Figure 6a). The sizable
discretionary fiscal support, along with the contraction in output and fiscal revenues,
led to an increase in government debts (Figure 6b).

Figure 6. Fiscal response (as percentage of GDP)

Panel a. Forecasts for General Government Panel b. Government debt (as percentage of
Gross Debt and Fiscal Balances, 2020 GDP)
(Percent of GDP)
125.5 Gross public debt 150 r
104.7 World

Advanced economies

an-2020

w
o

Fiscal balance
56.3 622 45,0 48.8
100
. \iﬁpd‘as

-14.4

Advanced Emerglni 1 /\& Income

rfi Developing
NO Come Countr|es 0 L L L L L L L L e e I B B B O

Economies 1970 1980 1990 2000 2010 20:

Source: The World Bank (2021) and IMF Fiscal Monitor Oct-2020

The risks stemming from deterioration of the fiscal front —funded by the issuance of
debt or base money — were regarded as secondary for most governments in 2020.
Governments focused on providing support for households and struggling companies.
Corporate indebtedness will also likely increase as firms are facing an abrupt reduction
in sales, particularly in the developing world (Figure 7).
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Figure 7. Corporate Bonds Issuances (in billion USD)
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The world is experiencing moderate tailwinds. Zero @\Qa%‘e*re @@r&t rates in

advanced economies (the reerctioW&&)a '0&@%& ine with a
atf

i
considerable appetite for risaa'gé‘et t @@uv ment and capital flows to
emerging economies, @‘J)\l%@%b&‘&?&?costs (Figure 8).

Finally, partly I‘@LsZc?F the lax financial conditions, we are facing a boost to
commodity prices (Figure 8). Again, this has a differential impact across economies,
especially in the developing world, depending on whether a country is a net exporter or
importer of commodities. In particular, it may compound the economic pain and social
deterioration in low-income commodity importers.
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Figure 8. International Financial Conditions
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2.3 Stage 3: The recovery

The global economy is recovering slowly from the lockdowns. The recent World
Economic Outlook (WEO) update, published in April 2021, estimates a partial recovery
in 2021 with a baseline scenario for growth at +5.8%. Economies are expected to
operate with excess capacity in the medium term (Figure 9). Both advanced and
developing economies are expected to operate below the 2019 level even after the
2021 rebound - pointing to modest growth in 2020-2025.
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Figure 9. Losses: 2019:21 versus 2019-25
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At the time of this writing, the path of the post-COVID p and its economic
consequences remain uncertain and may be r vﬁeﬁ. e&zu@%certainty
stems from the fact that the intermit Pt\\((%t i mer}\ p‘\s Id remain in force for
longer than expected as.t,{@@dlﬁh on efﬁr\\[ﬁg«' sses slowly in some advanced
countries and a new WS% s&(%gsﬁ&@g%ping ones. Preliminary high-frequency
indicators suggest thaz%e ound in economic activity may have faded somewhat in
the first quartesz'Om (Figure 10) as the second wave intensifies, both in the northern
and southern hemispheres with the U.S. and China the notable exceptions. At any rate,
the speed and success of the vaccination efforts will be critical to the timeliness and
strength of the recovery.
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Figure 10. High-frequency economic activity indicators
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3. Initial conditions

Initial conditions help explain the heterogenous impact, response, and outlooks across
countries. The pandemic highlighted the traditional problems of the differential fiscal
space to cope with the crisis through fiscal stimuli. It also revealed other equally critical
aspects: the capacity of governments to buffer the health and economic impact of the
pandemic, its ability to prioritize and allocate its scarce resources efficiently, and the
crucial role played by the labor market structure in inhibiting the government effort to
attenuate the impact of the shock. In this section, we address these three aspects.

3.1 Fiscal space

Fiscal stimuli are very heterogeneous across countries (Figure 11a). The fiscal
stimulus during the COVID-19 shock was almost three times the amount observed
during the Global Financial Crisis (Figure 11a). The amount of the fiscal stimulus was

originally calibrated with the assumption that this wouId e- off shqck. However,
the second/third wave of new cases and the r | te amage
implies that further support is needg“ I r Jld be extended in
developed economies unkéée\r& eat @a vaccines are made available to all.

Figure 11. Fiscal Stlﬂh'\‘é

Panel a. Discre;%nary fiscal stimulus (as Panel b. International fiscal response to
percentage of GDP) COVID-19 (as percentage of 2019 GDP)
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Source: IMF (2020b)

In addition to the fiscal space, an important dimension to understand the capacity of
individual governments to cope with the pandemic is their political space. The political
space is relevant to understand the interaction between lockdowns and the fiscal
response. Specifically, stricter and more persistent lockdowns mean bigger downturns
and stronger demands for support for household and firms (see section 4.1). The

Brookings Institution 12

(73 of 144)



(74 of 144)
Case: 22-15518, 04/19/2023, ID: 12698270, DktEntry: 72-3, Page 23 of 93

(effectiveness of the) lockdown and the fiscal response are, in turn, conditioned by two
aspects. On the one hand, many countries came from a period of increased civil unrest
that may detract from the government’s ability to restrict mobility; on the other hand,
besides the predictable economic toll of a protracted lockdown, most countries suffer
from lockdown fatigue linked to diminished socialization and stressed mental health
due to limited mobility or to the combination of working from home and managing
virtual schooling for dependents. The diverse degree of compliance with protocols and
restrictions also helps explain the heterogeneous efficacy of the fiscal response.

Looking ahead, the question is whether governments can provide additional support
without causing renewed financial stress. The risk of financial turmoil has been
magnified by the rise in debt levels due to the pandemic (Figure 11b). Less developed
countries —running behind the vaccination race— that need more persistent fiscal
stimuli to support the vulnerable, with more limited access to cheap finance, will face
the toughest test in the months ahead.

3.2 State capacity

The COVID-19 crisis posed a critical chaIIenge for pW&é}l a eed to
quickly reach workers and households &abrupt oqﬁhl?crlsm To support
affected groups, pollcymak s fche{? @johv@t on (e.g. household
composition, job statug\ﬁ@) gﬁﬁx& elivery framework to ensure that the
support reaches thet |on These is particularly difficult for emerging and
low-income co '(Des Iarge mformal sectors and therefore more limited sources of

information on employment and labor income (IMF 2020e) (Figure 12a). Prady et al.
(2020) estimate that on average, countries have spent an additional 1 percent of GDP to
flex up pre-existing social programs—insurance, assistance, and labor market-related—
and to introduce new ones (Figure 12b). Additional fiscal outlays have mainly financed
the expansion of social assistance systems to cover over 1.8 billion people worldwide
(Gentilini et al. 2020).
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Figure 12. Fiscal Assistance

Panel a. Data availability across government  Panel b. Existing, additional, and total
registries (by income group) population coverage of monetary transfers
during Covid-19
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countries. EAP: East Asia and Pacific; ECA: Europe and

Central Asia; LAC: Latin America and Caribbean; MENA:
Middle East and North Africa; SA: South Asia; SSA: Sub-
Saharan Africa.

There are three key success factors for the E? cl,and%?f % eIQ&?o?’government
responses. First, existing social suw‘) \6 ru sence of which help
manage the support of Vi @ﬁll&@ popul &W’N@ edlately and without the need for
special response meas re 6\56\18) t?e strength of the digital delivery, considering
that these relief g@?o S)éach the beneficiaries during lockdowns —some of the
quickest deIiveﬂyvehlcles have come from emerging markets (McKinsey 2020). Third,
real-time tracking: because traditional monitoring systems based on field surveys
cannot do this job (due to the low frequencies and lengthy-time lags of data collection
and processing and the mobility restrictions imposed worldwide), policymakers should
rely on nontraditional, advanced analytics and data (updated daily or weekly) to check
the pulse on households and businesses.

3.3 The labor market channel

The pandemic is having disproportional effects on the most economically vulnerable
segments of the population. The COVID-19 shock affected workers and labour income
differently, depending on the composition of the workforce in terms of skills,
occupation types, infrastructure (particularly, but not exclusively, those lacking
connectivity), and type of contractual relations (particularly, informal and self-employed
workers).

The precariousness of workforce influenced the economic impact through four distinct
channels:
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e The prevalence of informality and self-employment reduced the coverage of job
retention and furlough schemes (Escobari and Levy Yeyati, 2020);

¢ The limited ability to assign resources and attenuate the negative shock to the
labor income of precarious workers, in turn, reduced the effectiveness of social
distancing (Levy Yeyati and Sartorio 2020) (Figure 13);

Figure 13. Smoothed Change in Employment by Occupation Wage Percentile

0.10%

Serie

== 2009H1 - 2014H1
= 2014H1 - 2019H1
== 2019H1 - 2020H1

Change in Employment Share

0.10% 4

pEN
. J—— \?@@dﬁ'”gﬁml\ A\D,

0

2023

(\
Sources: Levy Yeyati and Valdez 202 MP\ d P\p

e The fact that Iower gb@omies have a lower share of jobs that can be
done a\w@_e@?qg‘{; and Neiman 2020):" conditions to telework depend on
occupation and worker characteristics (Bick et al. 2020) and on the available
infrastructure (connectivity, access to digital devices, availability of childcare
and school services); and

e The bias of COVID-related restrictions against primarily low-wage, high-contact
jobs such as cleaning, hospitality, or health care activities, and the fact that
remote jobs often require skills or hardware that low-wage workers may not
have (Figure 14).

This pattern, if persistent, does not bode well for developing economies. Due in part to
the relative abundance of unskilled labor, the adoption of new, labor-substituting
technologies has been so far slower, resulting in the past in less labor market
polarization (Busso et al. 2020) and even declining-to-stable inequality (Messina et al.
2020), albeit from very high levels and for varied reasons (Levy Yeyati et al. 2014). But

' For instance, the authors show that, in 13 Latin American countries, the average share of teleworkable jobs is only
20%—ranging from 14% in Honduras to 27% in Uruguay.
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this delay in the introduction of new technologies implies that the acceleration effect of
the pandemic may be even more pronounced, as developing economies move swiftly
from a labor-intensive production mix to streamlined processes with leaner payrolls.
For this reason, the COVID impact on labor markets may be larger and more persistent
than in the developed world due to the prevalence of unskilled labor.?

Figure 14. Lockdowns and Labour Market
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3.4 Initial cw@tfﬁﬁggnd economic impact

What does the evidence say about the link between pre-existing conditions and the
economic impact of the pandemic? Can it be argued that nations with adequate fiscal
space, state capacity, and labor formality soften the impact of the COVID shock?
Answering this question is not straightforward for several reasons. COVID-19 hit
countries with an intensity that is hard to quantify empirically and, importantly, while the
three identified pre-existing conditions amplified the impact, there were not more
important than the actual disease burden in terms of both the economic and socials
costs of coping with the pandemic.

While there is evidence that supports the hypothesis that pre-conditions help to
mitigate the economic costs of the pandemic, no comprehensive study addresses all
pre-conditions at once. This is in no small part because the economic costs are being
continuously reassessed. An exception is The World Bank (2020), which shows that the

2 When comparing the impact on employment based on unemployment data for 2020, one has to bear in mind that, in the US, the
absence of furlough schemes implies that temporarily suspended workers are added to the unemployed; hence, the sharp peak and
fast decline in temporary unemployment in the U.S. in the first semester, and the plateauing once labor dynamics start to reflect
permanent layoffs.
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decline in economic activity in the second quarter of 2020 is correlated with the number
of cases and the stringency of the lockdown, as well as with per capita GDP, a standard
proxy for economic development (Table 1). One should note, however, that the number
of cases may not be a reliable gauge of the intensity of the pandemic, as testing varied
considerably across countries and over time. Since a similar caveat applies to growth,
the economic impact of COVID-19 is often measured as the difference between pre-
and post-COVID growth forecasts for the period 2020-21, as we mostly do here.

Table 1. Initial Conditions and Output 2020-Q2

GDP growth, y-o-y
m ] (3)

Log ( COVID-19 cases in Q2 per mill. pop) .E)%g}%;‘ ?ﬂns?;; ';E‘f_g;.
-0.205* 013" -0125°
Stringency of containmant measures in Q2 (0.0634) (0.0757) (0.0683)
3441 3693*

Log GDP per capita (2017 USD PPP) 11.692) 1.528)

.

Share of services in GDP {%ﬁ;' [(Jozgg}“

Share of manufacturing In GDP B\DEN

OB o
Share of exports in GDP \“ MP\\(

od POV B i,

wed W -
GDP growth Q1 2020 G\\?\ 5’\ 8 a( CX\ ?68235}
e 9 % 18
Observations 59 58 58
R-squared 0.265 037 0499

Source: The World Bank (2021)

There is a link between fiscal space and fiscal stimulus. Benmelech et al. (2020) find
that a country’s credit rating is the most important determinant of its fiscal spending
(and monetary expansion) during the pandemic. Indeed, as noted, high-income
countries entered the crisis with historically low (in real terms, negative) interest rates
and, as a result, were prone to using non-conventional monetary policy tools such as
quantitative easing. The World Bank (2020) has also found evidence that the COVID-19
impact is biased against informality, an aspect tightly related to per capita GDP, as low-
income economies, ill-equipped to provide fiscal and monetary support, are typically
characterized by higher levels of labor precariousness, which in turn is particularly high
in (contact-intensive) service activities that were hit particularly hard by the pandemic
(as Table 1 reports).
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We find evidence that preconditions affect the economic response to COVID. Table 2
reports three basic models: columns 1 and 2 regress the growth forecast revision on
cumulative deaths per million (a proxy for the intensity of the COVID shock), per capita
GDP (alternatively, the labor informality rate), and interactions with the shock. Results
are as expected: Per capita income mitigates the shock; informality amplifies it.
Column 3 regresses a measure of working hours lost against the shock and the
informality rate; the results point in the same direction: Onformality led to a greater
hour loss. The findings are by no means definitive but are indicative that these two
preconditions may have played amplifying roles.

Table 2. Initial Conditions and Economic Impact of the Covid Shock

) 7 ®)
Forecast Forecast Working hours
revision revision lost
Ln (Deaths per million) 0.126 -5.266%** 0.341
(0.15) (-2.67) (0.35)
Labor informality 14.49%** -11.77
(2.02) (-1.18)
Ln (Deaths per million) x labor informality =~ -3.1871*** N 4.788***
(273) B\D‘E VR
Ln (GDP per capita) ES \ . 1. 382,\?) 2
MARYE® oy Nt
Ln (Deaths per million) x Ln &(860&(\ \(\\\,
capita) 8 a(o 0.393**
2’ (1.97)
Constant NO 2 -8.212*% 13.61 2.917
(-1.46) (1.29) (0.45)
Observations 66 65 64
R2 0.222 0.261 0.463

Source: Authors’ estimations based on IMF-WEO, ILO, Ourworldindata.org.

There seems to be a weak link between state capacity and economic performance
under COVID. The role of state capacity is more difficult to define and, as a result, less
often researched.® Here, as a proxy for the lack of state capacity, we use the Index of
State Weakness in the Developing World, which ranks all 141 developing countries
according to their relative performance in four critical spheres: Economic, political,
security, and social welfare. We find this index negatively correlated to growth
revisions, as expected, but only weakly (Figure 15).

% Serikbayeva et al. (2020) study the link between state capacity and deaths from Covid-19. The state capacity is proxied
by the level of democracy, government policy responses, the share of the elderly population, and health system resource
capacity. The study presents strong evidence for the critical role of state capacity in achieving positive policy outcomes.

Brookings Institution 18



(80 of 144)

Case: 22-15518, 04/19/2023, ID: 12698270, DktEntry: 72-3, Page 29 of 93

Figure 15. GDP losses vs. State Weakness
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In sum, while preconditions played a key part in the welfare impact of the pandemic,
they appear to have been also influential in buffering its i@@*\m agg;i%ate economic

performance.
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4. Dealing with the pandemic

While public policy responses varied across countries, we could identify two common
features across countries: the speed and the synchronicity of the responses. Indeed,
by late March 2020, as much as 25 percent of the world population was under lockdown
measures (Hale et al. 2020). Broadly, the policy responses targeted two broad
objectives:

(a) Reduce the spread of the virus and strengthen the health systems; and

(b) Support households and firms that faced sudden income/revenue losses
due to supply and demand shortages, and the financial system to avert a
spike in non-performing loans and defaults.

Policymakers tackled the first objective through quarantines, lockdowns, and social
distancing. These policies played a critical role in slowing the transmission of the virus

and reducing the stress on the health care system—parti Iess ngo loped
countries with modest heath capacity. With e;@ete%lgﬁ 1{n )‘fntries these
measures were complemented wﬂN\ﬁh}" éh gpé‘t\ g to ensure adequate
capacity and resource y, the f ad a significant economic impact:

for instance, Demlrguc; & estimate that non-pharmaceutical
interventions I%}S of about 10 percent in economic activity across Europe
and Central A uring 2020.

On the other hand, policymakers implemented different fiscal, monetary, and
regulatory measures to tackle the second objective. Household support measures
were especially relevant in developing economies, where staying at home implied a
sudden collapse of income as a larger share of workers are informal and their families
depend on their labor income to make ends meet (Loayza and Meza-Cuadra 2018;
Busso et al. 2020). Many governments supported households through salary subsidies,
relief from contractual obligations and debt, and conditional cash transfers.
Governments provided liquidity support through measures such as loans, equity
injections, and guarantees to support firms. Some governments also encouraged banks
to make use of available capital and liquidity buffers to support lending —at the risk of
preserving nonviable “zombie” firms. These policies were complemented by a sharp
reduction of monetary policy rates and a sustained quantitative easing by central banks
to relax borrowing conditions in financial markets.
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4.1 Cross-country evidence on lockdowns and economic activity

There is consensus that lockdown measures negatively affected economic activity.
Several authors point to a substantial role of lockdowns in the United States leading to
employment losses, a substantial decline in spending, and deterioration in local
economic conditions (Brodeur, and Wright 2020; Coibion, Gorodnichenko, and Weber
2020). Similar effects have been documented across different countries (Carvalho and
others 2020; Demirgiig-Kunt et al. 2020). The correlation between lockdown and
economic activity is displayed Figure 16 and, in more detail, in Figure 17. The data
provides suggestive evidence that the stringency of lockdowns had a short-term
economic impact, as measured by the GDP relative to pre-pandemic forecasts.
However, this evidence should be interpreted with caution given the large heterogeneity
displayed in the sample and the fact that there are important omitted variables (e.g. The
dependence on international inputs or capital, or the incidence of demographic,
geographical, and seasonal factors) as well as lagged effects.

Figure 16. GDP Forecast Error in 2020 H1 and Lockdown Stringency
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Figure 17. Lockdowns and Economic Activity
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There is an incipient consensus that, while strlct\loc %\, @@& the
circulation of the virus at an early pacE\ ﬁhé}d er time due to
“lockdown fatigue”. Bas, usm ity of Oxford’s Lockdown
Stringency Index (and ﬁs [@na&g) and Google s Mobility Index for a cross
section of more than rles we can list a few stylized preliminary facts: 1)

Lockdowns (pah\QJrarly, restrictions on public events and private gatherings) have a
large effect both on mobility and COVID-19 cases at the initial stage of the pandemic
(Askitas et al., 2020; Wong et al., 2020); 2) The early effectiveness of lockdowns on
reproduction and related deaths was heterogeneous, depending on country-specific
factors such as average daily temperature, population density, health system quality,
and age structure (Deb et al., 2020; Li et al., 2020; Goldstein et al, 2020); 3) Compliance
(as measured by the response of the Mobility Index to changes in the Stringency Index)
declined over time, and was particularly weak in emerging and developing countries
where, in part for this reason, lockdowns were particularly stringent and long (Levy
Yeyati and Sartorio, 2020; Goldstein at al., 2020; and Figure 18); and 4) The
effectiveness of lockdowns declined over time, in part (but not solely) as a result of a
weaker compliance (Goldstein et al., 2020; Caselli et al, 2020).
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Figure 18. Impact of Lockdowns and Voluntary Social Distancing
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Several papers point to the large contribution of voluntary social distancing as a key
factor affecting mobility and the economy. Aum, Lee, and Shin (2020), Goolsbee and
Syverson (2020), Maloney and Taskin (2020), and Levy \(ég\wd Sartorio (2020) show
that mobility has been tightly correlated W|th the spre@ VID- ility declines
after a steady increase in daily deat &RF‘N@ v rS}t ‘ﬁ\' ch%r‘ controlling for
government lockdowns @&n ﬂn‘ﬁ\l affects the economy beyond
the intensity of a lockd as estlmated and reported in the IMF's WEO
(2020) by decomp03| ﬂa%?g?\s in mobility into a component explained by official
restrictions (ag%XOpromed by the Stringency Index) and a residual, and then modeling
changes in economic activity due to each of the two components. As can be seen in
Figure 18, there is a considerable portion of the economic impact that could be
attributed to voluntary distancing or, more rigorously, to actions that are orthogonal to
variations in lockdown intensity, particularly in advanced economies. In addition,
compliance with de jure restrictions over time depends on socioeconomic conditions
such as per capita income or labor precariousness (Levy Yeyati and Sartorio, 2020)
(Figure 19), which suggests that long lockdowns in middle-to low-income countries may
lose their impact and —to the extent to which non-compliance extends to social
distancing in general- even be counterproductive.
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Figure 19. Correlations between compliance with Real GDP per capital and
Urban Labor Precarity, June 22th
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4.2 Fiscal response to the pandemlg J. B\DEN 2023

The size, composition, and o“mN\P\f kfgﬁoh‘pave varied widely because of
country cwcumstancesﬁ t I@ﬁﬁgt help to draw some intuition of the drivers
behind this diversity. r‘é’i countries that deployed smaller fiscal packages (i)
put in place strﬁ@containment measures, such as mobility restrictions, early on
(before COVID-19 cases peaked), (ii) have lower per capita income (a broad proxy for
development), and (iii) have higher borrowing costs (wider sovereign bond spreads)
that limit their capacity for on-budget support (Figure 20).
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Figure 20. Discretionary Fiscal Response to the COVID-19 Crisis and Country
Preconditions
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EMDEs; blue and orange trend lines in panels 3 and 4 refer to AEs and EMDEs, respectively. AEs = advanced economies; EMDEs = emerging market and
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Debt-funded fiscal stimuli in advanced economies contrast with modest ones in
developing countries, where central bank financing has been more prevalent. The main
fiscal measures are outlined below (see also Table 3):

e Wage subsidies. Furlough programs for businesses with revenue losses have
been particularly effective in preserving employment linkages in advanced
economies with a majority of salaried workers (Barrero et al. 2020).*

* The take-up of job retention schemes averaged one-quarter of employees in OECD economies.
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e Cash and in-kind transfers®. Particularly effective in protecting the disposable
income of the poor when means-tested and targeted to those most likely to
spend, existing cash transfer programs coverage were expanded and
supplemented with the distribution of food and hygiene items, and other
voucher programs. These policies provided complementary coverage to
vulnerable households, particularly in developing economies with larger informal
sectors where job retention programs had limited impact (Figure 21).

e Loans and guarantees. While governments announced significant programs to
provide liquidity to cash-strapped businesses, most programs had a low take-up
explained by design issues (large loan size and low coverage of the guarantees),
administrative capacity constraints or program conditionality, liquidity buffers in
less-affected sectors and firms, the availability of other forms of government
support such as grants and wage subsidies (Anderson, Papadia, and Véron
2020), and private debt overhang.

e Equity injections. In some cases (New Zealand, Singapore), governments
provided convertible loans to national airlines with options to convert bonds into
common equity, which ensured that the risks and rewards are better shared by
the state and shareholders (OECD 2020a). In Fra ce, e support was
combined with conditionality on cutting emis @/ég [@‘Z) ter a
“greener” recovery. ES N- \ '\?)s

e Taxmeasures. Many o“ﬂr&&tende @Ms and deferred payment of
taxes (OECD 202,(0 020) to support household and firm
liquidity, albei hﬁﬁ% ti er low |mpact given that tax burdens were already
limited NGW ales and reduced profits (OECD 2020b)®. Additionally, tax-based
support was less effective in emerging and developing economies because of
the presence of widespread informality.

e Payment forbearance policies. These policies included moratoriums facilitated
by government support or public enterprises on payments of mortgages (United
States), utilities (Argentina, Colombia, Japan), rents (China), or loans (Argentina,
Turkey) and provided short-term relief to households and businesses, including
in informal sectors, to buffer the impact of the crisis on disposable income.

% Bronka et al. 2020 estimates that means-tested universal credit allowance fully offset the adverse impact of the
pandemic on poverty in the U.K. On the other hand, Chetty et al. 2020 estimate that in the United States, however, higher-
income households that received “stimulus checks” under the Coronavirus Aid, Relief, and Economic Security Act have
spent less than lower-income households that received those checks, and on goods less affected by the lockdown, such
as durables, limiting the aggregate impact.

® These measures were implemented through tariff waivers on medical supplies (Colombia, Vietnam), accelerated VAT
refunds (France, Indonesia), new and expanded loss carry-back rules (China, New Zealand, Japan), accelerated
depreciation deductions (Australia) and reduced social security contributions (Argentina, China, France, Korea).
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Table 3. Fiscal and monetary response to the pandemic

Maintain
financial
stability

Maintain
household
economic
welfare

Help
companies
survive the
crisis

Source: Author’s elaboration based on McKinsey (2020)

Monetary-policy
actions

Support of critical
needs

Liquidity/cash-flow

improvements

Balance-sheet
interventions

Brookings Instilution

Provide quantitative easing/liquidity
injections

Reduce interest rates
Maintain household disposable incomes

(Cash and in-kind transfers)

Ease household expenses/financial
obligations (payment forbearance policies)

Postpone government fees/receivables
and non-debt obligations (payment
forbearance policies)

Provide equity interventions (equity
injections)

%%n@tur&k@t @{u%deﬁgzg?s (loans)
ﬁw@(ﬁaepf\ nds (guarantees)

Reduce/eliminate government fees (tax
measures)

Compensate/reduce salary costs (wage
subsidies)
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Figure 21. Increase in the Coverage of Social Assistance (in percentage of the
population)
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and the Caribbean; ENA = Middle East and North Africa; NA = North America; SA = South Asia; SSA = sub-Saharan

Africa.

There are several fiscal risks associated with the duratuﬁE\I@ aforemgntloned
policies in the event of a lengthening of the égnd\?ml

A protracted econ d\quP‘ The: @(Af ‘%Tyespread availability of effective
therapies or a VQA e [ @ 8&9\ |derable risk for recovery. This could mean
more bankrup %er deterioration in banks’ balance sheets, and a greater
need foNQal resources to support and retrain unemployed workers at a time
when debt ratios and base money are already quite stretched in many
developing countries.

Tightening of financial conditions. The rapid growth in sovereign and private
debt stocks, particularly among non-financial corporations, and the need to
service those debts, has left government budgets and private entities more
exposed to changes in financing conditions and potential debt overhangs
(depressed investment due to the anticipation of future taxes to pay current
debt).

Commodity market volatility. Commodity price fluctuations impact commodity
exporters and importers differently. A sharp fall in oil prices would further
undermine the already-stretched budgets of oil exporters but could also provide
importers with some relief. Conversely, the ongoing boom in food items could
put additional pressure on commodity importers in the developing world.
Contingent liabilities. Although new guarantees remain largely untapped by firms
to date, their use of guarantees may accelerate and could eventually be called in
the event of a new fall in economic activity, adding to public indebtedness and
fiscal needs.
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To a lesser extent, there are also upside fiscal risks. These include the rapid
development and wide distribution of a safe, affordable, and effective vaccine; changes
in economic structures that boost productivity through new techniques or technologies;
or the normalization that proceeds faster than expected in areas that have reopened
without sparking new outbreaks of infections. Realization of these outcomes would
imply a faster economic recovery than expected, thereby reducing the necessary fiscal
support.

Public investment could play a central role in the post-pandemic scenario. Countries
have redirected resources budgeted to public investment to finance the measures
discussed above. In this vein, it could help revive economic activity and create new low-
skilled jobs in the short term. IMF (2020f) estimates that increasing public investment
by 1 percent of GDP could strengthen confidence in the recovery and boost GDP by 2.7
percent, private investment by 10 percent, and employment by 1.2 percent (Figure 22).
The impact is magnified due to the uncertainty on the economic outlook that depressed
private investment, potentially inducing a crowding-in of private resources. To be sure,
these estimates assume that the existing public and private debt burdens do not
jeopardize the response of the private sector to the stimulus which remains a
considerable source of risk; because of that, they are nt far, ,2 eIoped
countries under the assumption of the cg?@gthdn o%}r\ Ioz erest rates.

Figure 22. Amphfym&ﬁ@t&%fgpub{,lemv@'glent
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We believe risks are balanced but biased against developing countries. Vaccine
rollouts and new mutations may find many developing countries ill-prepared. Because
those countries where vaccine supply may be constrained are often low-income ones
with limited fiscal space, delays due to production hurdles or competition for jabs will
likely translate into wider cross-country inequality. Moreover, remaining risks are still
uncertain and likely to affect economies differently. For example, even if vaccines
prevent deaths, they may not reduce circulation as expected; vaccine hesitancy,
particularly high among young people, may slow down vaccine rollouts (paradoxically,
relaxing the supply constraint); and virus mutations may not only feed people’s fears
and delay a return to normality but may also require further vaccination (or boosts)
down the road. While all this would be especially problematic for developing countries
without the resources to cope with a second wave-which, as a result, may see new
waves that hinder economic activity in 2022-it also represents a hurdle to the recovery
of cross-country transportation and migration, with global consequences. Globally-
minded governments and multilateral institutions should anticipate, internalize, and
address these risks before they are realized.
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5. The role of IFIs

Global liquidity and capital flight, short-lived as it was (see section 2), affected
countries in very different ways. To analyze this, it is useful to distinguish four groups
of countries: Advanced (benefited by near-zero interest rates), emerging markets in
good standing (where the increase in sovereign risk premiums was largely offset by the
decline in risk-free interest rates leaving borrowing costs near pre-COVID levels),
emerging markets in crisis (with significant private debt ratios and limited or no access
to private refinancing, hence dependent on multilateral lending), and frontier markets
(with limited or no private financing, reliant on—-mostly concessionary—multilateral and
bilateral lenders and donors).

The injection of global liquidity by central banks helped countries selectively. It was
positive for the first group and to a lesser extent the second group by enabling the
funding of fiscal stimuli, but was at best neutral for the third (rationed from capital
markets due to their domestic crises) and the fourth (with no private fundlng ). This
exacerbated the long-standing conundrum faced by tle\ﬁ} ?g:lal
community during global crises: ThoseP\\»{(I@ e\ls to m“\lé\éﬁ}l port do not need
it; those with needs cannot a c

rG“‘\'
The IMF created new | d\t@@ﬁcﬁws to help emerging economies cope with capital
flight. The Fun ypes of programs: Back-loaded conditional ones (e.g., Stand

by agreements) tailored to deal with fundamental macroeconomic misalignments, and
front-loaded unconditional ones (e.g., FCL and PCL, as well as the new SLL) aimed at
external liquidity shocks to otherwise well-behaved economies. As a result, economies
with a less-than-stellar track record hit by an external shock remain unattended.
Recognizing this gap, in April 2020 the IMF launched the Rapid Financing Instrument
(RFI) that “provides rapid and low-access financial assistance to member countries
facing an urgent balance of payments need, without the need to have a full-fledged
program in place” (IMF 2020a) and the RCF, a similar line available “only to low-income
countries eligible for concessional financing”, in addition to transitorily extending the
size of these emergency loans (from 50 to 100 percent of quota). Despite all these
efforts, the use of the facilities has been rather modest: About $250 billion out of its §1
trillion lending capacity (as of December 21, 2020), centered on countries without
financial constraints. More importantly, this use was concentrated in the unconditional
liquidity windows, primarily the RFI, which were used by many as a financial backstop
against a persistent increase in borrowing costs, reflecting a well-known reluctance
from governments to engage in an IMF program due to reputation and political stigma.
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Another attempt to make up for potential liquidity problems in the developing world
was the proposal to issue SDRs, the IMF’s basket currency. Such a move, emulating a
similar one in the context of the 2009 global financial crisis, is the international
equivalent to a central bank’s transfer to finance the Treasury and would have
benefitted all IMF member countries. Advocated by many experts (see, e.g., Gallagher
et al., 2020), it was ultimately stalled by the opposition of the U.S. government, but
remains a likely outcome under the Biden administration.

A third initiative that also received wide support from experts and multilaterals was a
debt relief for low- and middle-income economies to enhance their fiscal space. The
proposal is based on the view that, because countries suffered a permanent loss and a
persistent impairment of their growth potential, concessionary lending is not enough
and a true transfer, in the form of a nominal debt haircut, is needed. In the end, the
initiative received a lukewarm response from the private sector and key bilateral
lenders, such as China, and was narrowed down to a temporary suspension of debt
service under which 73 countries are eligible for a temporary suspension of debt-
service payments to official bilateral creditors through June 2021.7

Other ideas to fill in the gaps of the international finan ‘Wb&ecture re floated
during the year with no success. The creati rgf@ Sp@c& P p\gséﬁﬁ (SPV) to be
used to leverage countercyclically ps&é ent-gr :5 of multilaterals or
regional reserve funds ir\{lg@s\yf\hlstor' AW Mterest rates failed to stir the interest
of potential beneficiarig’s tngggj’h&e@above, did not perceive liquidity as a relevant
restriction. Simil & %@s’f r a recapitalization of multilateral lending institutions were
weakened by :ﬁ act that existing multilateral resources were far from exhausted by
demand and, overall, by the combination of low financing costs in high- and middle-
income economies and solvency, as opposed to liquidity, concerns in low-income ones.

" Note that, since these economies receive grants and concessional loans, any debt service suspension by bilateral
official donors is likely to be offset by a smaller amount of new funds from the same source, with limited or no effect on
the availability of finance in the short term.
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6. Estimating the economic costs of
the pandemic

To complement the previous analysis, in this section we present a back-of-the-
envelope, preliminary assessment of the economic cost of COVID-19. As will become
clear below, this is an indicative exercise, modelled in blocks so that the reader can
decide what to include, and open-ended as the crisis is still ongoing and the numbers
used are broad projections under permanent revision.

First, we approximate the output loss over a 10 year window. We accumulate the
differences between the realized real GDP in 2020 and the one projected right before
the pandemic, and between pre- and post-COVID projections for 2021-2030 (the shaded
area in Figure 23 compares pre-Covid real GDP growth forecast from the WEO of
October 2019 with the most current, upgraded forecast from the WEO April-2021),
discounted at a 0 percent real interest rate. The calculation éﬂs a total equal to 53

percent of the 2019 global GDP (Table 4). \'

Figure 23. Global GDP Pro ée?ﬂoﬁﬁhn\(constéﬁ lﬁsﬁ(}kdex 201 7= 100)
170 \\G (C‘(\\
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Second, we add the economic costs of the fiscal stimuli. There are several complex,
non-linear channels influencing the realized and future output losses that are not
incorporated in the GDP forecasts. In particular, we need to address the 15 percent of
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GDP global fiscal stimulus without which the output loss in 2020 would have been
much steeper. How much of this stimulus should be regarded as a cost? This is a non-
trivial exercise for various reasons because almost half of the stimulus was below the
line (loans, equity stakes, guarantees) with a cost that is contingent on the speed and
composition of economic recovery in each country.® On the other hand, COVID is
estimated to have triggered an additional sovereign issuance equivalent to 8.7 percent
of GDP (no estimate is available for private debt). One could assume that the debt plus
a fraction of the behind-the-line stimulus would need to be repaid in the future in the
form of additional fiscal adjustment (relative to the pre-COVID scenario). If, in addition,
we assume that the fiscal multiplier during the stimulus is comparable to that during
the adjustment, we could project the output cost of the fiscal packages based on its
estimated impact in 2020. Part of the above-the-line fiscal effort is probably already
incorporated in the IMF projections. However, we are ignoring episodes of financial
stress and possible debt crisis in some heavily indebted countries with limited access
to international capital. And we are not considering the additional fiscal stimulus
scheduled for 2021, particularly in advanced countries. All things considered, including
the full 15 percent of GDP stimulus in the cost seems a reasonable proxy.

A comprehensive calculation of the economic cost ofg\ mmlc HBt ignore the
value of the excess in deaths due- dlrect\leg‘mllr n\gg hga externalities—
to COVID-19. There is no sim I.e taval an life. For the sake of
argument-and with th%\‘ f |gé?‘I vqﬁ\h\é%agmtude of the pandemic loss to
argue for the need to in .lzzst\l ting new ones—we adopt the “statistical lives”
approach that ow much people value a reduction in mortality or morbidity
risk. Although no single number is universally accepted, the value of a statistical life for
the US ranges between $10 million and $7 million per life (Cutler and Summers 2020). If
we take a considerably more conservative figure, $5 million per life, acknowledging that
the statistical value may vary across countries, the cost related to the global cumulative
deaths registered so far equals 16,9 percent of the global GDP.

The pandemic brought significant education losses. Crucially, school closures posed a
serious risk to human capital accumulation across the world, both in terms of effective
hours of schooling and retention ratios (the increase in dropouts). Moreover, this cost is
highly regressive, as richer countries and households were better equipped to cope with
distancing restrictions and sacrificed fewer hours of school classes (OECD, 2020). At a
global scale, school closures affected 1.6 billion students at the peak of the pandemic

8 The economic impact of fiscal stimuli is also hard to appraise, since it depends on the ineffable fiscal multiplier, which
in turn varies with the nature of the economic depression and the quality and composition of the package. However, for
the purpose of our cost calculation, we can ignore the counterfactual (output losses in the absence of fiscal stimulus).
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(World Bank 2020b). On average, students missed 69 days of instruction in 2020 in
LICs, compared with 46 days in emerging market economies and 15 days in advanced
economies. Azevedo et al. (2020) estimate the lifetime loss in labour earnings for the
affected cohort at $10 trillion—around 12 percent of global GDP.°

Many, harder-to-quantify factors should be added to this account. For instance, the job
and firm destruction (with its concomitant loss of job-specific human capital and the
firms” social capital and know-how). Some of these costs can be simulated based on
calibrations reported in the existing empirical literature and certainly deserve more
detailed analysis. Others, like the cost of untreated/un-diagnosed illnesses or the
psychological loss of social distancing, can be only conjectured. At any rate, the
estimated total cost of the pandemic that follows from our discussion above, around
100 percent of GDP (Table 4), is likely to be a conservative lower bound.

Table 4. Economic Cost of the Covid-19

As percentage
of GDP*

Lost 2020 Global GDP from COVID-19 6.65%

Lost 2021-30 Global GDP from COVID-19
B0 e ry2

Discounted at 0%

Damages from COVID-19 (IMF WEO Apr-2021)

Total GDP loss 2020-30 (dlscou#eq (\\ A B4.68%
LN LI o(\ P\p

Memorandu U v (‘X\\ N

Global fiscal lmpulkqiﬁyf\:&aﬁnonitor Apr-2021)

Above the lifg 2= '~ 9.19%

Bel “line 6.12%

Total fiscal impulse 15.31%

Change in Gross Government Debt 7.30%

Statistical value of deaths related to Covid-19

Total deaths related to Covid-19 2,828,146

Statistical value of a life (lower bound, in bn USD) 0.005

Total value of deaths related to the pandemic 16.87%

Education and human capital loss

Lifetime loss in labor earnings for the affected cohort 12%

Source: Author’s calculation

° This is a broad estimate, as education losses have persistent consequences that will only be apparent in the long term.
For example, Hanushek and Woessmann (2020) estimated the cost equivalent to a half academic year loss to be a 2.2
percent lower annual GDP for the remainder of the century, which depending on the discount rate could yield a larger
total than the one we use in our exercise.
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7. Final remarks

One key theme of the post-pandemic debate will likely be the speed and extent of the
unwinding of fiscal stimuli and increased indebtedness. The natural reference is the
late 2009 debate on fiscal unwinding in the aftermath of the global financial crisis. The
contrast between then and now arises from today’s consensus that zero interest rates
are here to stay, at least for a while (Blanchard, 2019), despite warnings that a possible
inflation revival may lead to an unanticipated interest rate reversal (Summers, 2021;
Cochrane, 2021).

While the jury is still out on fiscal unwinding in advanced countries, fiscal concerns are
more pressing in the developing world. Indebtedness (including contingent liabilities
due to guaranteed loans to the private sector) and the need to reduce spending to
manageable levels (deficits skyrocketed and tax hikes look counterproductive during a
fragile recovery) are relevant for emerging economies whose currently moderate
financing costs are sensitive to market fears or rating down es that might trigger
capital flight. And, while this is a potential problem i |n % itis aclear
and present danger in non- flnanC|aIIy li\jg@t%i &:bnom ﬁlf\gbe debt relief to
compensate permanent eco ng economies lack the fiscal
space to renew the su@ s or to cope with a tax revenue fall in
2021. As noted, risks %g?he downside, in a context in which psychological and
economic fatig\}&@mi the policy space—particularly in countries where the pandemic
temporarily froze episodes of political unrest. Moreover, in some cases, the resulting
economic stagnation may test the banking sector's resilience. Considering the failure of
existing IMF programs to generate demand and contribute to smooth out fiscal
restrictions in the post-pandemic, in particular in low-income economies, a discussion
of a global emergency budget support facility emerged. This facility could replicate the
current liquidity facilities, which lend to central banks to support international reserves,
as a direct loan to national Treasuries in the event of a systemic crisis. Such a
discussion will likely trigger objections similar to those opposing increases in the
volume of current liquidity facilities, based on moral hazard considerations that, in our
view, have little empirical support (Cordella & Levy Yeyati, 2005). We believe that the
economic cost caused by a premature adjustment-let alone the prospective economic
losses associated with systemic crises in general, including one related with a new
pandemic in the future—warrant some innovative efforts.

The role of the labor market channel-limiting the coverage of job retention policies
and deepening the impact of the accelerated digitization-rekindled the debate on
universal income. Besides several design complications, including the political
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difficulties of reconciling existing transfer programs into a new universal scheme, for
reasons already noted most economies lack the fiscal space to proceed in this
direction. However, we anticipate that the debate will center on a more limited universal
minimum income, possibly means-tested and conditional on professional training, to fill
in the gaps of the social safety net revealed by the pandemic. Along the same lines, the
importance of dual markets behind the regressive social impact of the crisis may pave
the way for renewed active labor market policies such as training and reskilling or wage
subsidies, as well as flexible labor contracts with portable benefits to ease the creation
—or mitigate the destruction—of formal jobs or, more generally, to reduce the
precariousness of the self-employed. Investments in training and connectivity (to
facilitate telework) should help contain job loss and reduce the economy’s exposure to
new COVID waves. This agenda may also incorporate strategies to delay or reorient
automation by revising the bias of tax systems and making technology more
complementary to labor (Acemoglu, 2019).

All of the above requires funding and technical assistance and calls for a more active,
coordinated, and specialized presence of the international community and multilateral
institutions. On the one hand, the international financial institutjons should strengthen
their presence both to smooth out the unwinding of trﬁ &&\ortséﬂ 330|d a sharp
fiscal adjustment that may derail the rebo ide %@ICQ— pacity and
orientation to the labor, tax, and ta’\\?\kf s ne eﬁl@m nimize the consequences of
a protracted convales “@ h mﬂ SS|gnments such as the IMF’s
issuance of SDR that wi asume Others, like the already mentioned debt
relief initiative, TV polltlcal push. There is also the perennial demand for an
international lender of last resort, a part that the IMF plays only selectively—or, through
the new RFI, to a limited extent. And there is an urgent need to coordinate the supply
and funding of vaccines to low-income countries that may otherwise see the pandemic
continuing through 2022 and beyond.

The pandemic macroeconomic crisis, as we argue here, has so far been less about
liquidity than it is about permanent fiscal losses and foregone growth opportunities.
Again, there is a broad contrast between advanced and developing nations. Whereas in
the former, where huge fiscal transfers increased disposable income in the peak of the
pandemic, experts recommend new fiscal stimuli to be conducted through
infrastructure and productive investments, in the latter, particularly in low-income
countries, the new challenges call for a reorientation of long-term official loans from
infrastructure project financing to budgetary financing as a way to defer deficit
adjustment and foster reforms—a tidal change in the way the international financial
community approaches the developing world. As such, it offers the perfect opportunity
to reassess how we conceive international cooperation.
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The initial impact of the COVID-19 pandemic on the

U.S. economy was widespread and affected people  America Counts

. Lo Stor
across all age groups and all states while the initial Y

mortality impact targeted mostly older people in just Indirect Impact of
a few states according to independent research COVID-19 Results

] in Higher Pandemic
[https://www.pnas.org/content/117/45/27934] by Death Toll

the U.S. Census Bureau.
Independent Census

During April 2020, the first full month of the Bureau research

. . . shows racial
pandemic, the United States experienced an disparities in US.
additional 2.4 deaths per 10,000 individuals COVID-19 mortality

. . ) rates and a higher
[https://www.census.gov/library/stories/2021/02/in  geath toll indirectly

direct-impact-of-covid-19-results-in-higher- related to the
pandemic.

pandemic-death-toll.html] beyond predictions based

. . . . o [https://www.census.gov/libr
on historical mortality trends. This was a 33% ary/stories/2021/02/indirect

increase in all-cause national mortality — deaths ~ Percoreore 1> ooy

caused directly or indirectly by the coronavirus. toll.html]

There was a weak correlation between increased
mortality rates and negative economic impact
across states. There were states that experienced
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The COVID-19 pandemic has caused a devastating

loss of life but it has also devastated the nation's Ameri
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Similar to the excess mortality concept Young Adults
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This measure closely tracks other possible
measures of economic activity such as
unemployment rate, percent of population with
unemployment insurance claims, consumer
spending, and small business employment.

Declines in the employment-to-population ratio that
exceeded predictions indicate there was additional
employment loss in the country due to the
pandemic.

The decline in the employment-to-population ratio in
the United States in April 2020 was significant.
Historical trends predicted a 61.3% ratio but it
turned out to be 51.5%. This additional national
decline was 9.9 per 100 individuals in April 2020
(Figure 1). That means there were fewer people
employed than was expected before the pandemic.
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Impacts Varied by Geography

Deaths caused directly or indirectly by COVID during
the first full month of the pandemic were highly
geographically concentrated.

About half of all national excess deaths were in just
two states: New York and New Jersey.

But the economic impact pattern was completely B\DEN 2023
different because it was more geographically \(E (\\ '\3 )
widespread. d \§ N\ Ned P\p

\\e arch
Every state, except for Wyommg, 5
statistically significant decli 1 t mployment—

to-population ratio during that time.

The two states with the largest initial declines in
employment — Nevada and Michigan — only
accounted for about 7% of the national employment
displacement.

There was a weak correlation between increased
mortality rates and negative economic impact
across states. There were states that experienced
significant employment displacement but no
additional mortality, for example. On the other hand,
there were states that experienced large mortality
impacts but modest economic impacts.
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Different Patterns by Age

As with geography, job loss was more widespread
than excess mortality across age groups.

N)f\\ '

In April 2020, excess mortality increased with age S NP
and was largest among the oldest age group. \\,\P\\(E d
Individuals ages 85 and older repreaﬁ@ﬁhl%% of (C‘(\\\Je
the total U.S. population ages 25 ye rfﬁgﬁﬁd %t
accounted for 34% of the o@r@l_ ss mortality in
the country.

On the other hand, employment displacement
decreased with age. It was largest among the
younger age group (ages 25 to 44). These
individuals make up only 39% of the U.S. population
ages 25 and older but accounted for about half of
the people 25 and older who lost their jobs
nationwide.
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Beyond the First Month of
Pandemic

Findings presented here document the pandemic’s
impacts during April 2020. As the policy response
and individuals’ behaviors change over time, the
mortality and economic impacts will continue to

evolve.

Beyond the virus itself, economic declme caused by ES \. A\ ;\3
the pandemic may have had an indirect p l\dhp\ d P\\)‘\

the U.S. death count. Excess all- ca@& rta a(c‘(\Ne
measure would capture any such gg rom

say, fewer workplace fatal stﬁhle s to more drug

overdoses — but the extent to which it happened

and the mechanisms underlying the relationship

between economic activity and mortality must be

addressed in future work.

Victoria Udalova is a senior economist and program
manager of the Enhancing Health Data (EHealth)
program at the U.S. Census Bureau.
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When major disasters strike, visit the Census Bureau's
Emergency Management page (under TOPIC) to access
demographic and economic data for the impacted

areas.
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This paper investigates racial disparities in the initial
all-cause mortality impacts of the COVID-19 pandemic
and how it varies across states.
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America’s COVID-hit GDP

Jul 31,2020

This article is published in collaboration with Reuters

Some of the deepest contractions on record. Image: REUTERS/Keith Bedford
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Lucia Mutikani

Correspondent, Thomson Reuters

e The COVID-19 pandemic has caused the biggest blow to the US economy since the
Great Depression.

» GDP fell at a 32.9% annualized rate, the deepest decline since records began back in
1947.

* 30.2 million Americans were receiving unemployment checks in the week ending July 11.

The U.S. economy suffered its biggest blow since the Great Depression in the
second quarter as the COVID-19 pandemic shattered consumer and business
spending, and a nascent recovery is under threat from a resurgence in new
cases of coronavirus.

The bulk of the deepest contraction in at least 73 egﬂreported by the
Commerce Department on 30th July oc%grgg i&?ikvghéb@%%vity almost
ground to an abrupt halt gft% (@\swth‘ant\%gér%g factories among others
were shuttered in mid-l\ﬁé}%}é@@\ﬂﬁﬁgspread of coronavirus.

No. 2%
Have you read?

* Record number of Black women set to run for U.S. Congress

» 5facts about how COVID-19 is affecting unemployment in the U.S.

More than five years of growth have been wiped out. With the recovery faltering,
pressure is mounting for the White House and Congress to agree on a second
stimulus package. President Donald Trump, who is trailing Democratic
challenger and former Vice President Joe Biden in opinion polls, said on
Wednesday he was in no hurry. Trump on 30th of July raised the possibility of
delaying the Nov. 3 presidential election.
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Notre Dame’s Mendoza College of Business. “Right now, the American economy
is speeding toward a fiscal cliff. Not only do we need Americans to take serious
action preventing the spread of the disease, but we also need Congress to agree
on another stimulus package and quickly.”

Gross domestic product collapsed at a 32.9% annualized rate last quarter, the
deepest decline in output since the government started keeping records in 1947.
The drop in GDP was more than triple the previous all-time decline of 10% in the
second quarter of 1958. The economy contracted at a 5.0% pace in the first
quarter. It fell into recession in February.

Real GDP: Percent change from preceding quarter
5
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The biggest fall on record Image: US Bureau of Economic Analysis

Economists polled by Reuters had forecast GDP slumping at a 34.1% rate in the
April-dJune quarter.

On a year-on-year basis GDP fell a record 9.5% last quarter. Output shrank 10.6%
in the first half. The level of GDP has dropped to levels last seen in the last
quarter of 2014.

Though activity picked up starting in May, momentum has slowed amid the
explosion of COVID-19 infections, especially in the densely populated South and
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West regions where authorities in hard-hit areas are closing businesses again

and pausing reopenings. That has tempered hopes of a sharp rebound in growth
in the third quarter.

Federal Reserve Chair Jerome Powell on Wednesday acknowledged the
slowdown in activity. The U.S. central bank kept interest rates near zero and
pledged to continue pumping money into the economy.

Trump’s campaign shrugged off the GDP slump, saying the economy was
“rebounding.” Biden blamed a leadership “failure,” and urged “a massive public
health response to save lives and get our economy back up to speed.” Stocks on
Wall Street fell. The dollar dipped against a basket of currencies. U.S. Treasury
prices rose.

Broad historic declines

Economists say without the historic fiscal package of pearly $3 trillion, the
economic contraction would have been d eQ’e_r.EI\Q a kag@’&%ered companies
help paying wages and gave milliqqﬁh\{g‘\em lmﬁ\A'}ne’ricans aweekly $600
supplement, which expi@&%qu\\i%agmm\),/%ompanies have exhausted their
loans. No. 22,’\5

This, together with the sky-rocketing coronavirus infections is keeping layoffs
elevated. In a separate report on Thursday, the Labor Department said initial
claims for unemployment benefits increased 12,000 to a seasonally adjusted
1.434 million in the week ending July 25. A staggering 30.2 million Americans
were receiving unemployment checks in the week ending July 11.

“Tens of millions of workers have lost their jobs over the past few months and
remain unemployed, and the pace of improvement in the labor market has
slowed,” said Gus Faucher, chief economist at PNC Financial in Pittsburgh.

“These $600 payments are adding about $75 billion per month to household
income, at a time when income from work has plummeted. The loss of huge
amounts of unemployment income in the near term would be a significant drag
on consumer spending.”
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There have been claims, mostly from Republicans, that the generous jobless
benefits are discouraging some of the unemployed from looking for work. The
GDP report showed income at the disposal of households surged $1.53 trillion in
the second quarter compared to an increase of $157.8 billion in the January-
March period.

A significant portion of the income was stashed away, boosting savings to $4.69
trillion from $1.59 trillion in the first quarter. Consumer spending, which
accounts for more than two-thirds of the U.S. economy, plunged at a 34.6% pace
last quarter.

Business investment tumbled at a 27% rate. It was pulled down by spending on
equipment, which collapsed at a 37.7% rate. Investment is equipment has now
contracted for five straight quarters. Boeing reported a bigger-than-expected
quarterly loss on Wednesday and slashed production on its widebody programs.

The pandemic has also crushed oil prlcgée@dlﬁg\% e:jepfzﬁ)?én shale oil
production and layoffs. Spen |ngkhﬂ re%Qe \l;tructures such as mining
exploration, shafts and \%‘l%é)é%@f \ record 34.9% rate.

22
Investment in hony\bwldmg tumbled at a 38.7% rate. Government spending rose,
though state and local government outlays fell. Trade added to GDP, but

inventories were a drag.

Don't miss any update on this topic

Create a free account and access your personalized content collection with our latest
publications and analyses.

( Sign up for free —D
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Safer Federal Workforce Task Force
COVID-19 Workplace Safety: Guidance for Federal Contractors and Subcontractors
Updated November 10, 2021

Introduction

On September 9, President Biden announced his Path Out of the Pandemic: COVID-19 Action
Plan. One of the main goals of this science-based plan is to get more people vaccinated.

As part of that plan, the President signed Executive Order 14042, Ensuring Adequate COVID
Safety Protocols for Federal Contractors, (“the order””) which directs executive departments and
agencies, including independent establishments subject to the Federal Property and
Administrative Services Act, 40 U.S.C. § 102(4)(A), to ensure that covered contracts and
contract-like instruments include a clause (“the clause™) that the contractor and any
subcontractors (at any tier) shall incorporate into lower-tier subcontracts. This clause shall
specify that the contractor or subcontractor shall, for the duration of the contract, comply with all
guidance for contractor or subcontractor workplace locations published by the Safer Federal
Workforce Task Force (“Task Force), provided that the Director of the Office of Management
and Budget (“OMB”) approves the Task Force Guidance (the or this “Guidance”) and
determines that the Guidance, if adhered to by covered contractors, will promote economy and

efficiency in Federal contracting. EN 3

The actions directed by the order will ensu e %S Who the Federal

Government provide COVID-19 a kan work 1nd1v1duals working on or in

connection with a Federal %ﬂ\@ém %ontract like instrument. These workplace
c ntractor employees, including contractor or

safety protocols will apply to al&
subcontractor employges red contractor workplaces who are not working on a Federal
Government contra@ ‘contract-like instrument. These safeguards will decrease the spread of
SARS-CoV-2, the virus that causes COVID-19, which will decrease worker absence, reduce
labor costs, and improve the efficiency of contractors and subcontractors performing work for
the Federal Government.

Pursuant to this Guidance, and in addition to any requirements or workplace safety protocols that
are applicable because a contractor or subcontractor employee is present at a Federal workplace,
Federal contractors and subcontractors with a covered contract will be required to conform to the
following workplace safety protocols:

1. COVID-19 vaccination of covered contractor employees, except in limited circumstances
where an employee is legally entitled to an accommodation,;

2. Compliance by individuals, including covered contractor employees and visitors, with the
Guidance related to masking and physical distancing while in covered contractor
workplaces; and

3. Designation by covered contractors of a person or persons to coordinate COVID-19
workplace safety efforts at covered contractor workplaces.
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The order also sets out a process for OMB and the Safer Federal Workforce Task Force to update
the Guidance for covered contractors, which the Task Force will consider doing based on future
changes to Centers for Disease Control and Prevention (“CDC”) COVID-19 guidance and as
warranted by the circumstances of the pandemic and public health conditions. It also sets out a
process for the Federal Acquisition Regulatory Council (“FAR Council”) to implement such
protocols and guidance for covered Federal procurement solicitations and contracts subject to the
Federal Acquisition Regulation (“FAR”) and for agencies that are responsible for covered
contracts and contract-like instruments not subject to the FAR to take prompt action to ensure
that those covered contracts and contract-like instruments include the clause, consistent with the
order.

Covered contractors shall adhere to the requirements of this Guidance. The Director of OMB
has, as authorized by Executive Order 14042, approved this Guidance and has, an exercise of the
delegation of authority (see 3 U.S.C. § 301) under the Federal Property and Administrative
Services Act determined that this Guidance will promote economy and efficiency in Federal
contracting if adhered to by Government contractors and subcontractors. The Director has
published such determination in the Federal Register.
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Definitions

Community transmission — means the level of community transmission as set forth in the CDC
COVID-19 Data Tracker County View.

Contract and contract-like instrument — has the meaning set forth in the Department of Labor’s
proposed rule, “Increasing the Minimum Wage for Federal Contractors,” 86 Fed. Reg. 38,816,
38,887 (July 22, 2021). If the Department of Labor issues a final rule relating to that proposed
rule, this term shall have the meaning set forth in that final rule.

That proposed rule defines a contract or contract-like instrument as an agreement between two or
more parties creating obligations that are enforceable or otherwise recognizable at law. This
definition includes, but is not limited to, a mutually binding legal relationship obligating one
party to furnish services (including construction) and another party to pay for them. The

term contract includes all contracts and any subcontracts of any tier thereunder, whether
negotiated or advertised, including any procurement actions, lease agreements, cooperative
agreements, provider agreements, intergovernmental service agreements, service agreements,
licenses, permits, or any other type of agreement, regardless of nomenclature, type, or particular
form, and whether entered into verbally or in writing. The term contract shall be interpreted
broadly as to include, but not be limited to, any contract within the definition provided in the
FAR at 48 CFR chapter 1 or applicable Federal statutes. This % n 1ncludes but is not
limited to, any contract that may be covered under an Fe %3 cure (Hute. Contracts
may be the result of competitive bidding or. aqg@% toa s lﬁ) Oﬁ‘r%?su er applicable authority
to do so. In addition to bilateral 1 nt;rac ut are not limited to, awards and
notices of awards; job ord b@é er ba51c ordering agreements; letter
contracts; orders, such as purch@ ﬁ£ nder Wthh the contract becomes effective by written
acceptance or perfo cised contract options; and bilateral contract modifications. The
term contract incluﬁqomracts covered by the Service Contract Act, contracts covered by the
Davis-Bacon Act, concessions contracts not otherwise subject to the Service Contract Act, and
contracts in connection with Federal property or land and related to offering services for Federal
employees, their dependents, or the general public.

Contractor or subcontractor workplace location — means a location where covered contract
employees work, including a covered contractor workplace or Federal workplace.

Covered contract — means any contract or contract-like instrument that includes the clause
described in Section 2(a) of the order.

Covered contractor — means a prime contractor or subcontractor at any tier who is party to a
covered contract.

Covered contractor employee — means any full-time or part-time employee of a covered
contractor working on or in connection with a covered contract or working at a covered
contractor workplace. This includes employees of covered contractors who are not themselves
working on or in connection with a covered contract.
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Covered contractor workplace — means a location controlled by a covered contractor at which
any employee of a covered contractor working on or in connection with a covered contract is
likely to be present during the period of performance for a covered contract. A covered
contractor workplace does not include a covered contractor employee’s residence.

Federal workplace — means any place, site, installation, building, room, or facility in which any
Federal executive department or agency conducts official business, or is within an executive
department or agency’s jurisdiction, custody, or control.

Fully vaccinated — People are considered fully vaccinated for COVID-19 two weeks after they
have received the second dose in a two-dose series, or two weeks after they have received a
single-dose vaccine. There is currently no post-vaccination time limit on fully vaccinated status;
should such a limit be determined by the Centers for Disease Control and Prevention, that limit
will be considered by the Task Force and OMB for possible updating of this Guidance.

For purposes of this Guidance, people are considered fully vaccinated if they have received
COVID-19 vaccines currently approved or authorized for emergency use by the U.S. Food and
Drug Administration (Pfizer-BioNTech, Moderna, and Johnson & Johnson [J&J]/Janssen
COVID-19 vaccines) or COVID-19 vaccines that have been listed for emergency use by the
World Health Organization (e.g., AstraZeneca/Oxford). More information is available at Interim
Clinical Considerations for Use of COVID-19 Vaccines | CDCDE

Clinical trial participants from a U.S. s1te ﬁ)&u’nenteil ﬁa%ar celved the full series of
an “active” (not placebo) COVID; 1{)5\/ andl f&\@ ich vaccine efficacy has been
independently confirmed ( a onltormg board), can be considered fully
vaccinated two weeks after the eted the vaccine series. Currently, the Novavax
COVID-19 Vaccme\ﬂ‘néets'z )\crlterla More information is available at the CDC website here.

Mask — means any mask that is consistent with CDC recommendations as set forth in Types of
Masks and Respirators | CDC. This may include the following: disposable masks, masks that fit
properly (snugly around the nose and chin with no large gaps around the sides of the face),
masks made with breathable fabric (such as cotton), masks made with tightly woven fabric (i.e.,
fabrics that do not let light pass through when held up to a light source), masks with two or three
layers, masks with inner filter pockets, and filtering facepiece respirators that are approved by
the National Institute for Occupational Safety and Health or consistent with international
standards. The following do not constitute masks for purposes of this Guidance: masks with
exhalation valves, vents, or other openings; face shields only (without mask); or masks with
single-layer fabric or thin fabric that does not block light.
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Guidance

Covered contractors are responsible for ensuring that covered contractor employees comply with
the workplace safety protocols detailed below. Covered contractor employees must also comply
with agency COVID-19 workplace safety requirements while in Federal workplaces.

Consistent with applicable law, agencies are strongly encouraged to incorporate a clause
requiring compliance with this Guidance into contracts that are not covered or directly addressed
by the order because the contract is under the Simplified Acquisition Threshold as defined in
section 2.101 of the FAR or is a contract or subcontract for the manufacturing of products.
Agencies are also strongly encouraged to incorporate a clause requiring compliance with this
Guidance into existing contracts and contract-like instruments prior to the date upon which the
order requires inclusion of the clause.

1. Vaccination of covered contractor employees, except in limited circumstances where an
employee is legally entitled to an accommodation

Covered contractors must ensure that all covered contractor employees are fully vaccinated for
COVID-19, unless the employee is legally entitled to an accommodation. Covered contractor
employees must be fully vaccinated no later than January 18, 2022. After that date, all covered
contractor employees must be fully vaccinated by the first da %— erlod of erformance on a
newly awarded covered contract, and by the first day of th of p ce on an
exercised option or extended or renewed C(ﬁ‘\{ff% N the cla\,“e’h% béen 1ncorp0rated into the

covered contract.
cied (0““\'

A covered contractor may be r ?@1\! V1de an accommodation to covered contractor
employees who com e covered contractor that they are not vaccinated against
COVID-19 becausﬂﬁa dlsablhty (which would include medical conditions) or because of a
sincerely held religious belief, practice, or observance. A covered contractor should review and
consider what, if any, accommodation it must offer. Requests for “medical accommodation” or
“medical exceptions” should be treated as requests for a disability accommodation.

Should a Federal agency have an urgent, mission-critical need for a covered contractor to have
covered contractor employees begin work on a covered contract or at a covered workplace before
becoming fully vaccinated, the agency head may approve an exception for the covered
contractor—in the case of such limited exceptions, the covered contractor must ensure these
covered contractor employees are fully vaccinated within 60 days of beginning work on a
covered contract or at a covered workplace. The covered contractor must further ensure that such
employees comply with masking and physical distancing requirements for not fully vaccinated
individuals in covered workplaces prior to being fully vaccinated.

The covered contractor must review its covered employees’ documentation to prove vaccination
status. Covered contractors must require covered contractor employees to show or provide their
employer with one of the following documents: a copy of the record of immunization from a
health care provider or pharmacy, a copy of the COVID-19 Vaccination Record Card (CDC
Form MLS-319813 r, published on September 3, 2020), a copy of medical records documenting
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the vaccination, a copy of immunization records from a public health or State immunization
information system, or a copy of any other official documentation verifying vaccination with
information on the vaccine name, date(s) of administration, and the name of health care
professional or clinic site administering vaccine. Covered contractors may allow covered
contractor employees to show or provide to their employer a digital copy of such records,
including, for example, a digital photograph, scanned image, or PDF of such a record.

The covered contractor shall ensure compliance with the requirements in this Guidance related to
the showing or provision of proper vaccination documentation.

Covered contractors are strongly encouraged to incorporate similar vaccination requirements into
their non-covered contracts and agreements with non-covered contractors whose employees
perform work at covered contractor workplaces but who do not work on or in connection with a
Federal contract, such as those contracts and agreements related to the provision of food services,
onsite security, or groundskeeping services at covered contractor workplaces.

2. Requirements related to masking and physical distancing while in covered contractor
workplaces

Covered contractors must ensure that all individuals, including covered contractor employees
and visitors, comply with published CDC guidance for maskin égwhyswal distancing at a
covered contractor workplace, as discussed further in thls %1\ ?)

\ AO»

In addition to the guidance set fi éhhﬁlm}gg \??@Mgr mask wearing and physical
an

distancing in specific setti sportation, correctional and detention

udi
facilities, and schools, must e og@v%% g?appllcable
In areas of high or Mtantlal community transmission, fully vaccinated people must wear a
mask in indoor settings, except for limited exceptions discussed in this Guidance. In areas of low
or moderate community transmission, fully vaccinated people do not need to wear a mask. Fully
vaccinated individuals do not need to physically distance regardless of the level of transmission
in the area.

Individuals who are not fully vaccinated must wear a mask indoors and in certain outdoor
settings (see below) regardless of the level of community transmission in the area. To the extent
practicable, individuals who are not fully vaccinated should maintain a distance of at least six
feet from others at all times, including in offices, conference rooms, and all other communal and
work spaces.

Covered contractors must require individuals in covered contractor workplaces who are required
to wear a mask to:

e Wear appropriate masks consistently and correctly (over mouth and nose).
e Wear appropriate masks in any common areas or shared workspaces (including open
floorplan office space, cubicle embankments, and conference rooms).
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e For individuals who are not fully vaccinated, wear a mask in crowded outdoor settings or
during outdoor activities that involve sustained close contact with other people who are
not fully vaccinated, consistent with CDC guidance.

A covered contractor may be required to provide an accommodation to covered contractor
employees who communicate to the covered contractor that they cannot wear a mask because of
a disability (which would include medical conditions) or because of a sincerely held religious
belief, practice, or observance. A covered contractor should review and consider what, if any,
accommodation it must offer.

Covered contractors may provide for exceptions to mask wearing and/or physical distancing
requirements consistent with CDC guidelines, for example, when an individual is alone in an
office with floor to ceiling walls and a closed door, or for a limited time when eating or drinking
and maintaining appropriate distancing. Covered contractors may also provide exceptions for
covered contractor employees engaging in activities in which a mask may get wet; high intensity
activities where covered contractor employees are unable to wear a mask because of difficulty
breathing; or activities for which wearing a mask would create a risk to workplace health, safety,
or job duty as determined by a workplace risk assessment. Any such exceptions must be
approved in writing by a duly authorized representative of the covered contractor to ensure
compliance with this Guidance at covered contractor workplaces, as discussed further below.

Masked individuals may be asked to lower their masks bn@&%ﬁﬁnt@@@% purposes in

compliance with safety and security requlrig\nqrﬁs (\\ A
d RO

Covered contractors must @&Qe\gﬂc Q@Um\{ 9Data Tracker County View website for
community transmlsswn in nuigﬁ)%(all areas where they have a covered contractor
workplace at least et rmine proper workplace safety protocols. When the level of
community transmis8ion in the area of a covered contractor workplace increases from low or
moderate to substantial or high, contractors and subcontractors should put in place more
protective workplace safety protocols consistent with published guidelines. However, when the
level of community transmission in the area of a covered contractor workplace is reduced from
high or substantial to moderate or low, the level of community transmission must remain at that
lower level for at least two consecutive weeks before the covered contractor utilizes those
protocols recommended for areas of moderate or low community transmission.

3. Designation by covered contractors of a person or persons to coordinate COVID-19
workplace safety efforts at covered contractor workplaces.

Covered contractors shall designate a person or persons to coordinate implementation of and
compliance with this Guidance and the workplace safety protocols detailed herein at covered
contractor workplaces. The designated person or persons may be the same individual(s)
responsible for implementing any additional COVID-19 workplace safety protocols required by
local, State, or Federal law, and their responsibilities to coordinate COVID-19 workplace safety
protocols may comprise some or all of their regular duties.
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The designated individual (or individuals) must ensure that information on required COVID-19
workplace safety protocols is provided to covered contractor employees and all other individuals
likely to be present at covered contractor workplaces, including by communicating the required
workplace safety protocols and related policies by email, websites, memoranda, flyers, or other
means and posting signage at covered contractor workplaces that sets forth the requirements and
workplace safety protocols in this Guidance in a readily understandable manner. This includes
communicating the COVID-19 workplace safety protocols and requirements related to masking
and physical distancing to visitors and all other individuals present at covered contractor
workplaces. The designated individual (or individuals) must also ensure that covered contractor
employees comply with the requirements in this guidance related to the showing or provision of
proper vaccination documentation.
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Frequently Asked Questions

Frequently Asked Questions regarding this Guidance can be found here:
https://www.saferfederalworkforce.gov/fag/contractors/

All Task Force Guidance, FAQs, and additional information for Federal contractors and
subcontractors can be found here:
https://www.saferfederalworkforce.gov/contractors/
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September 30, 2021

MEMORANDUM FOR CHIEF ACQUISITION OFFICERS
SENIOR PROCUREMENT EXECUTIVES
DEFENSE ACQUISITION REGULATIONS COUNCIL
CIVILIAN AGENCY ACQUISITION COUNCIL

FROM: Lesley A. Field LESLEY FIELD 2icitseiein oo
Acting Administrator
for Federal Procurement Policy
Office of Management and Budget
John M. Tenaglia & o H552 Wit o,
Principal Director, Defense Pricing and Contracting
Department of Defenge .. ..

Jeffrey A. Koses ‘MTU* L

Senior Procurement Executive &

Deputy Chief Acquisition Officer

Office of Acquisition Policy

General Services Administration EN
pLE 2023

Karla Smith Jac grw“ksonwv*”\%"b“

Senior P 3 &xﬁek} xecu% P\QV

rocurement

NatIOD\aB&&)%l?ICS and Space Administration
SUBJECT: Issum of Agency Deviations to Implement Executive Order 14042

The purpose of this memorandum is to provide agencies that award contracts under the
Federal Acquisition Regulation (FAR) with initial direction for the incorporation of a clause into
their solicitations and contracts to implement guidance issued by the Safer Federal Workforce
Task Force (Task Force) pursuant to Executive Order 14042 (“the order™).

Background

The order directs agencies to ensure that the parties that contract with the Federal
Government provide adequate COVID-19 safeguards to their workers performing on or in
connection with the contract to decrease the spread of COVID-19, reduce worker absence, lower
labor costs, and improve the efficiency of contractors and subcontractors at sites where they are
performing work.

On September 24, 2021, the Task Force issued guidance to implement the order, COVID-
19 Workplace Safety: Guidance for Federal Contractors and Subcontractors. The Task Force
guidance requires:
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e All covered contractor employees to be fully vaccinated for COVID-19 by December 8,
2021, except in limited circumstances where an employee is legally entitled to an
accommodation;

e All individuals, including covered contractor employees and visitors, to comply with
published Centers for Disease Control and Prevention guidance for masking and physical
distancing at a covered contractor workplace, as discussed in the Task Force guidance;
and

e Covered contractors to designate a person or persons to coordinate implementation of and
compliance with the Task Force guidance and the required workplace safety protocols at
covered contractor workplaces.

Section 3(a) of the order directs the Federal Acquisition Regulatory Council (FAR
Council) to develop a contract clause requiring contractors and subcontractors at any tier to
comply with all guidance for contractor or subcontractor workplace locations published by the
Task Force and to provide initial policy direction to acquisition offices for use of the clause by
recommending that agencies exercise their authority under FAR subpart 1.4., Deviations from
the FAR.

Guidance N
BIDE 0023
The FAR Council has developewaﬁf&% \’lau ? I@\uéng)tb section 3(a) of the order
to support agencies in meeti tl'a apfplicability,r and deadlines set forth in the order.
Contracting officers shoul fow %q\ regf&i r use of the clause set forth in the deviations
issued by their respective ﬁne’\

Agencies arﬁren‘linded of the following points as they develop and issue their deviations:

1. Applicability and effective dates. In accordance with section 5 of the order, agencies are
required to include an implementing clause in solicitations and contracts for services, including
construction, in accordance with the following dates specified in section 6 of the order:

e new contracts awarded on or after November 14 from solicitations issued before October
15 (this includes new orders awarded on or after November 14 from solicitations issued
before October 15 under existing indefinite-delivery contracts);

e new solicitations issued on or after October 15 and contracts awarded pursuant to those
solicitations (this includes new solicitations issued on or after October 15 for orders
awarded pursuant to those solicitations under existing indefinite-delivery contracts);

e cxtensions or renewals of existing contracts and orders awarded on or after October 15,
2021; and

e options on existing contracts and orders exercised on or after October 15, 2021.
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To maximize the goal of getting more people vaccinated and decrease the spread of
COVID-19, the Task Force strongly encourages agencies to apply the requirements of its
guidance broadly, consistent with applicable law, by including the clause in:

e contracts that have been or will be awarded prior to November 14 on solicitations issued
before October 15; and

e contracts that are not covered or directly addressed by the order because the contract or
subcontract is under the simplified acquisition threshold or is a contract or subcontract for
the manufacturing of products.

2. Exclusions. The clause shall not be applied to:

e contracts and subcontracts with Indian Tribes under the Indian Self-Determination and
Education Assistance Act (the exclusion would not apply to a procurement contract or
subcontract under the FAR to an Indian-owned or tribally-owned business entity); or

e solicitations and contracts if performance is outside the United States or its outlying areas
(the exclusion is limited to employees who are performing work only outside the U.S. or
its outlying areas).

3. Timing of deviations. Agencies should act expeditiously to issue their deviations so
that their contracting officers may begin to apply the clause orts re Octoger 15, as

explained above. Agencies should review, and t as Kg; t guidance
previously provided to contractors to ens rp\ué %@q\: ated FAR text.

4. Civilian agency qomdu\& of d.emrdﬁ&\, 1vilian agencies that adopt the attached
clause language without chang 1 @é\&e%atlons will be presumed to have consulted with the
Chair of the Civilian, ef&?ﬂ’&cquisition Council (CAAC) required by FAR 1.404(a)(1).
However, if a civiltai agency intends to use clause text different than the deviated clause text
provided, the agency must consult with the CAAC Chair, William Clark, who will consult with
OMB and the Task Force to ensure consistency with Administration policy. Any such request
must be emailed to william.clark@gsa.gov.

Once processed, agencies are requested to share the deviation widely among their
workforces to ensure full awareness of, and compliance with, the order.

Civilian agencies should furnish a copy of their approved class deviations (including
direction to the workforce, prescription for use of clause, and clause text) to the FAR Secretariat,
General Services Administration, by emailing the deviation to GSARegSec(@gsa.gov. Agencies
must submit their class deviations no later than October 15, 2021.

5. Length of deviation. The FAR Council has opened a case (FAR Case 2021-021,
Ensuring Adequate COVID-19 Safety Protocols for Federal Contractors) to make appropriate
amendments in the FAR to reflect the requirements of the order. Agencies are encouraged to
make their deviations effective until the FAR is amended or the deviation is otherwise rescinded
by the agency.

Attachment
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FAR Deviation Clause

Executive Order 14042
Ensuring Adequate COVID Safety Protocols for Federal Contractors

Baseline is FAC 2021-07, published in the Federal Register on August 11, 2021.
September 24, 2021
PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

sk skosk

Subpart 52.2—Text of Provisions and Clauses

sk sk skosk

[52.223-99 Ensuring Adequate COVID-19 Safety Protocols for Federal Contractors.

ENSURING ADEQUATE COVID-19 SAFETY PROTOCOLS FOR FEDERAL
CONTRACTORS (OCT 2021) (DEVIATION)

(a) Definition. As used in this clause - S V. e\
United States or its outlying areg m&m\éﬂ d P\p(
(1) The fifty States22 ,\55 AS al
(2) The Dls\\)@[ of Columbia;

(3) The commonwealths of Puerto Rico and the Northern Mariana Islands;

(4) The territories of American Samoa, Guam, and the United States Virgin Islands;
and

(5) The minor outlying islands of Baker Island, Howland Island, Jarvis Island,
Johnston Atoll, Kingman Reef, Midway Islands, Navassa Island, Palmyra Atoll, and
Wake Atoll.

(b) Authority. This clause implements Executive Order 14042, Ensuring Adequate COVID
Safety Protocols for Federal Contractors, dated September 9, 2021 (published in the
Federal Register on September 14, 2021, 86 FR 50985).
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(¢) Compliance. The Contractor shall comply with all guidance, including guidance
conveyed through Frequently Asked Questions, as amended during the performance of this
contract, for contractor or subcontractor workplace locations published by the Safer
Federal Workforce Task Force (Task Force Guidance) at
https:/www.saferfederalworkforce.gov/contractors/

(d) Subcontracts. The Contractor shall include the substance of this clause, including this
paragraph (d), in subcontracts at any tier that exceed the simplified acquisition threshold,
as defined in Federal Acquisition Regulation 2.101 on the date of subcontract award, and
are for services, including construction, performed in whole or in part within the United
States or its outlying areas.

(End of clause)]

ook skokosk
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Office of Federal Contract Compliance Programs

History of Executive Order 11246
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On September 24, 1965, more than two years after the Rev. Martin Luther King Jr. delivered his “I Have A Dream” speech on the steps of the
Lincoln Memorial and more than a year after the Civil Rights Act of 1964 became the law of the land, the Wn took a historic step towards
equal employment opportunity when President Lyndon Johnson issued Executive Order 112/@\ 023

For the first time, Executive Order 11246 charged the Secretary of Labar, @%Voﬁlaal wi \trc’)\&rﬁorcement authority, with the
responsibility of ensuring equal opportunity for mlnorltles Ii r ctors re ng, training and other employment
practices. Until that time, such efforts had been i |n d variqus P \jcommlttees Executive Order 11246 continued and
reinforced the requirement that federal contractors not * 6@{&%{1 gployment and take affirmative action to ensure equal opportunity
based on race, color, religion, and national OrIgIQZ’

Signed by President Johnson that early autumn Friday in 1965, Executive Order 11246 became a key landmark in a series of federal actions
aimed at ending racial, religious and ethnic discrimination, an effort that dated back to the anxious days before the U.S. was thrust into
World War II.

Today, Executive Order 11246, as amended and further strengthened over the years, remains a major safeguard, protecting the rights of
workers employed by federal contractors—approximately one-fifth of the entire U.S. labor force—to remain free from discrimination on the
basis of their race, color, religion, sex, sexual orientation, gender identity, or national origin...and opening the doors of opportunity through
its affirmative action provisions.

Executive Order 8802

As America geared up its industrial might for what proved to be its inevitable entrance into a global war, President Franklin Delano Roosevelt
responded to leaders, such as A. Philip Randolph and Baynard Rustin, who protested that African-American workers were blocked from
taking jobs in segregated war production factories. On June 25, 1941, FDR signed Executive Order 8802, outlawing discrimination based on
race, color, creed, and national origin in the federal government and defense industries.

Executive Order 9346

In 1943, President Roosevelt broadened the coverage of Executive Order 8802 by making it applicable to all government contractors.

Executive Order 10308

Nearly a decade later, on December 3, 1951, President Harry S. Truman’s Executive Order 10308 advanced the achievements initiated during
World War Il by creating the Committee on Government Contract Compliance. The committee, as its name implies, was tasked with
overseeing compliance by federal contractors with the non-discrimination provisions of Executive Order 8802.

Executive Order 10479



President Dwight D. Eisenhower took a further step on August 13, 1953, by creating the President’s Committee on Government Contracts
under Executive Order 1@&8@&522}1@555&89 ﬂMargf%a&cm:th‘laz‘ag&%GblMB’r’[ﬂ}éicyrﬂ'a&an@&iﬁﬁf Ok Odted
States Government and government contractors to insure compliance with, and successful execution of, the equal employment opportunity
program of the United States Government.”

This Executive Order made the head of each contracting agency of the federal government responsible for obtaining compliance by their
contractors and subcontractors with the nondiscrimination provisions of the contracts into which they entered. Coordination would be
provided by the President’s Committee on Government Contracts, housed in the Department of Labor, and comprised of representatives of
major contracting agencies, the Labor and Justice Departments, and the General Services Administration as well as eight Presidential
appointees. The President designated the Committee’s chair and vice chair.

Executive Order 10925

By the time John F. Kennedy was elected President, it was evident that to advance equal employment opportunity federal involvement
needed to be broader and more proactive. On March 6, 1961, shortly after JFK took office, he signed Executive Order 10925, opening a new
chapter in achieving access to good jobs by requiring government contractors to “take affirmative action to ensure that applicants are
employed, and that employees are treated during employment, without regard to their race, creed, color or national origin.”

Executive Order 10925 gave federal contracting agencies authority to institute procedures against federal contractors who violated their EEO
obligations—including contract cancellation, debarment from future contracts and other sanctions. It also created the President’s
Committee on Equal Employment Opportunity, which upon passage of the Civil Rights Act in 1964 became the Equal Employment
Opportunity Committee. The President’s Committee was chaired by Vice President Lyndon Johnson and later by Vice President Hubert
Humphrey. The Committee’s vice chair was Secretary of Labor Willard Wirtz.

Like its predecessors, Executive Order 10925 gave each federal department and agency Executive Order enforcement responsibility for its
contractors, and each developed its own organizational approach to carrying out these responsibilities. The President’s Committee oversaw
issues of policy and the Department of Labor played a coordinating role.

Executive Order 11246

President Johnson’s vision of creating a “Great Society” led to a host of endeavor a ugh&\hang po@c@?ﬂaal and economic
landscape of the U.S. In his 1965 commencement address to graduate W |ver5|t):PL®qa\)g %3 o his vision, declaring, “We
seek not just freedom but opportunity. We seek not just legal e“ﬂ\ty J st'équality as a right and a theory but equality
as a fact and equality as a result.” G\\,e 8 a(o

At LBJ’s request, Vice President Humphrey led a ﬁel\ave review “of the activities of the various federal agencies involved in the field
of civil rights.” Humphrey’s conclusions?@eo%nendanons articulated in a memorandum to Johnson, were based on the principle that
“...whenever possible operating functions should be performed by departments and agencies with clearly defined responsibilities, as
distinguished from interagency committees or other interagency arrangements. That principle is particularly applicable to civil rights
programs where it is essential that our objectives be pursued vigorously and without delay that frequently accompanies a proliferation of

interagency committees and groups.”

The Vice President continued, “The Secretary of Labor, as Vice Chairman of the [President’s] Committee [on Equal Employment
Opportunity], has had primary responsibility for reviewing complaints and, through the contracting departments and agencies, insuring
compliance by government contractors with nondiscrimination requirements. With all the experience gained over a period of years by the
personnel involved in this program, responsibility should now be vested directly in the Department of Labor, and | so recommend.”

Thus, on September 24, 1965, President Johnson signed Executive Order 11246, making the Secretary of Labor responsible for administering
the order’s non-discrimination and affirmative action provisions. Soon thereafter, Secretary of Labor Wirtz established the Office of Federal
Contract Compliance. Edward C. Sylvester, Jr. was appointed as the agency’s first director.

Executive Order 13279

On December 12,2002, President Bush signed Executive Order 13279 amending Executive Order 11246. This amendment allows religiously
affiliated contractors (religious corporations, associations, educational institutions, or societies) to prefer individuals of a particular religion
when making employment decisions relevant to the work connected with its activities. However, such contractors and subcontractors are
not exempted or excused from complying with the other requirements of Executive Order 11246.

Executive Order 13665

On April 8,2014, President Obama signed the Presidential Memorandum and Executive Order 13665, amending Executive Order 11246. These
measures, which apply to federal contractors and subcontractors, are aimed at promoting equal pay for women by improving transparency
of wages and making gender pay disparities easier to identify. The new Executive Order prohibits retaliation by federal contractors against
employees or applicants who inquire about, discuss, or disclose details of their own or other employees’ or applicants’ compensation. The
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stated goal of the order is to provide workers with greater ability to identify violations of equal pay laws.
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Executive 13672

On July 21,2014, President Obama signed Executive Order 13672, amending Executive Order 11246, to prohibit federal contractors and
subcontractors from discriminating on the basis of sexual orientation or gender identity. This Executive Order prohibits federal contractors
from discriminating against lesbian, gay, bisexual, and transgender employees and applicants. The Executive Order directed the Secretary of
Labor to prepare regulations implementing the new protections. As a result, the Department of Labor published a final rule in the Federal
Register on December 9, 2014, changing OFCCP’s regulations to require federal contractors and subcontractors to treat applicants and
employees without regard to their sexual orientation or gender identity. This final rule took effect on April 8, 2015. Contractors covered by
the new rule will have to ensure that agreements modified or entered into after the effective date of the final rule, as well as job solicitations
and postings, contain appropriate references to the new prohibited forms of discrimination. Contractors will need to revise their EEO and
affirmative action policies and statements to include sexual orientation and gender identity as protected classes.
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Dictionary Thesaurus system n Games & Quizzes Thesaurus Features Word Finder Word of the Day More -

Example Sentences

< ffinition  Synonyms Synonym Chooser Word History  Phrases Containing  Entries Near  Show More

system noun

system ( 'si-stoam =)

Synonyms of system >

1 :aregularly interacting or interdependent group of items forming a unified whole
a number system
:such as
a (1) :a group of interacting bodies under the influence of related forces
a gravitational system
(2) :an assemblage of substances that is in or tends to equilibrium
a thermodynamic system
b (1) :a group of body organs that together perform one or more vital functions
the digestive system
(2) : the body considered as a functional unit

c :a group of related natural objects or forces

a river system Can you solve 4 words at
once?

d :a group of devices or artificial objects or an organization forming a network especially for distributing

something or serving a common purpose AEY

a telephone system
a heagng systje/m B\D
a highway system P\\(E \’ (\\
a computer system N\ ed P\p
e :a major division of rocks usually larger t@h\gerles an r‘dll\%rmed during a period or era
f : a form of social, economic, or polltlcal t}iilza\ 5'\act|ce

the capitalist system

2 :anorganized set of doctrines, |deas, or principles usually intended to explain the arrangement or
working of a systematic whole

the Newtonian system of mechanics

3 a:anorganized or established procedure
the touch system of typing :
- . - WORD OF THE DAY
b :a manner of classifying, symbolizing, or schematizing

a taxonomic system MaCGVVCI' (<)

the decimal system See Definitions and Examples »

4 :harmonious arrangement or pattern : ORDER
Get Word of the Day daily email!

bring system out of confusion
Your email address
Ellen Glasgow

5 :anorganized society or social situation regarded as stultifying or oppressive : ESTABLISHMENT sense 2 —
usually used with the

S}'StCIIllCSS 'si-stam-las 1)) adjective
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< finition  Synonyms Synonym Chooser Example Sentences Word History ~ Phrases Containing  Entries Near Show More >
[

* Synonyms

complex network

See all Synonyms & Antonyms in Thesaurus >

Choose the Right Synonym for system

METHOD, MODE, MANNER, WAY, FASHION, SYSTEM mean the means taken or procedure followed in
achieving an end.

METHOD implies an orderly logical arrangement usually in steps.

effective teaching methods

MODE implies an order or course followed by custom, tradition, or personal preference.

the preferred mode of transportation

MANNER is close to MODE but may imply a procedure or method that is individual or distinctive.

an odd manner of conducting

WAY is very general and may be used for any of the preceding words.
has her own way of doing things N
FASHION may suggest a peculiar or characteristic way of doing something. B\DE 2023
rushing about in his typical fashion P\\(ES \, ° (‘\\ '\3 )
SYSTEM suggests a fully developed or carefully, fé@l&t@\i Mhod of&ﬂf\qﬁdsihgational
orderliness. G\\. 5’\8 a(C

a filing system NO ‘ 22‘

* Example Sentences
The players like the coach's system.
Under the new system, students will have to pass an exam to graduate.

She devised a new filing system.

We need a better system for handling incoming e-mail.

Recent Examples on the Web

| But critics say the laws will remove Israel’s system of checks and balances and concentrate power in the
hands of the governing coalition.
- llan Ben Zion, Chicago Tribune, 27 Mar. 2023

| One of the judge’s findings was that the prison system did not provide hospital-level care for prisoners who
needed it.
- Mike Cason | Mcason@al.com, al, 27 Mar. 2023

| Where the school system sees a deteriorating, vacant shell in the shadow of the newer $80 million Fairmont
Heights High, the alumni association sees a prospective museum and multiuse center for the surrounding
community.
- Lateshia Beachum, Washington Post, 27 Mar. 2023
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Dictionary Thesaurus system n Games & Quizzes Thesaurus Features Word Finder Word of the Day More .

< finition  Synonyms Synonym Chooser Example Sentences Word History ~ Phrases Containing  Entries Near Show More >
——

* Word Hislory

Etymology

Late Latin systemat-, systema, from Greek systémat-, systéma, from synistanai to combine, from syn- +
histanai to cause to stand — more at STAND

First Known Use

circa 1638, in the meaning defined at sense 1

Time Traveler

The first known use of system was circa 1638 \DEN 23
See more words from the same year \, . B 20
)

AY

* Phrases Containing system

22
ABO system ﬁlﬁ)rjo i¢Tiervous system case system

digestive system buddy system decimal system
foster system expert system get it out of one's system
See More v

* Dictionary Entries Near system

systaltic
system
systematic

See More Nearby Entries >

¢ Cite this Entry
Style | MLA v
“System.” Merriam-Webster.com Dictionary, Merriam-Webster, https://www.merriam-webster.com/dic

tionary/system. Accessed 13 Apr. 2023.
Copy Citation
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T

Facebook Twitter

* Kids Definition

system noun

sys-tem ( 'sis-tem =)
1 a :agroup of objects or units combined to form a whole and to move or work together
the railroad system
a park system
b :a group of bodily organs that together carry on one or more vital functions
the digestive system

¢ : the body considered as a functional unit

a system weakened by disease

d :an orderly plan or method of governing or arranging

a democratic system of government

e :a major division of rocks usually larger than a series and including all formed during a period or era

2 a:asetofideas or statements that explains the order or functioning of a whole
b :a method of classifying, representing, or arranging

a decimal system of numbers B\DEN 023
systemless (-las ) adjective P\\( ES N- q\ 2
WA= ed PP

* Medical Definition

system noun

systtem ( 'sis-tem =)
1 a :agroup of body organs or structures that together perform one or more vital functions

— see CIRCULATORY SYSTEM, DIGESTIVE SYSTEM, ENDOCRINE SYSTEM, LIMBIC SYSTEM, NERVOUS
SYSTEM, REPRODUCTIVE SYSTEM, RESPIRATORY SYSTEM

b :the body considered as a functional unit

2 :amanner of classifying, symbolizing, or schematizing

a taxonomic system

* More from Merriam-Webster on system

Nglish: Translation of system for Spanish Speakers
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Love words? Need even more definitions?
Subscribe to America's largest dictionary and get thousands more definitions and advanced search—ad free!

MERRIAM-WEBSTER UNABRIDGED

WORDS AT PLAY

13 Unusually Long

Every Letter Is Silent, 'Dunderhead’ and Other

When Were Words First

English Words Sometimes ‘Nicer’ Ways Lo Say Used?
Pulchritudinous and many When each letter can be Stupid Look up any year to find out
more seen but not heard As illustrated by some very
smart pups

ermspeng. BOE

>
- WMAYE
d\"?\%?\:’\% arcnW e
%=

Irregardless

o)
N)f\\ A3, 202

No-

One goose, two geese. One
moose, two... moose. Wh...

Weird Plurals Bring vs. Take Defenestration
It is in fact a real word (but

that doesn't mean ...

Both words imply motion,
but the difference may b...

The fascinating story behind
many people's favori...

WORD GAMES

Name That Hat! Name That Flower True or False? Spelling Bee Quiz

Time to put on your thinking
cap.

Can you tell the difference
between a lilac and a...

Test your knowledge - and
maybe learn something a...

Can you outdo past winners
of the National Spelli...

TAKE THE QUIZ * TAKE THE QUIZ * TAKE THE QUIZ ¥ TAKE THE QUIZ *

Learn a new word every day. _
Your email address SUBSCRIBE

Delivered to your inbox!




(144 of 144)
Case: 22-15518, 04/19/2023, ID: 12698270, DktEntry: 72-3, Page 93 of 93

Dictionary Thesaurus system n Games & Quizzes Thesaurus Features Word Finder Word of the Day More .
Show More Save Wor

< ffinition  Synonyms Synonym Chooser Example Sentences Word History ~Phrases Containing  Entries Near

Browse the Dictionary: A B C D EF GH Il JKLMNOPQRSTUVWXYZ 09 BIO GEO

Home | Help | AboutUs | Shop | Advertising Info | Dictionary APl | Contact Us | Join MWU | Videos | Word of the Year
Kid's Dictionary | Law Dictionary | Medical Dictionary | Privacy Policy | Terms of Use

Browse the Thesaurus | Browse the Medical Dictionary | Browse the Legal Dictionary | Browse the Kid's Dictionary

© 2023 Merriam-Webster, Incorporated




	22-15518
	Docket Summary
	ShowDocMulti20230419115132034371

	72 Opinion - 04/19/2023, p.2
	I. BACKGROUND
	A. Statutory Framework
	1. The Procurement Act
	2. The Procurement Policy Act

	B. Organizational Framework
	C. Factual Background
	1. The Executive Order
	2. The Task Force Guidance
	3. The OMB Determination
	4. The FAR Council Guidance

	D. Proceedings Below

	II. STANDARD OF REVIEW
	III. DISCUSSION
	A. The Major Questions Doctrine does not apply.23F
	1. The doctrine does not apply to actions by the President.
	2. The Contractor Mandate is not a transformative expansion of regulatory authority.

	B. The Contractor Mandate falls within the President’s authority under the Procurement Act.
	C. Other doctrines do not bar the Contractor Mandate.
	1. Nondelegation Doctrine
	2. Federalism and State Sovereignty

	D. The Contractor Mandate satisfies the Procurement Policy Act’s procedural requirements.
	1. Task Force Guidance and FAQs
	2. The FAR Council Guidance
	3. The OMB Determination


	IV. CONCLUSION

	72 Web cites - 04/19/2023, p.52


