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B&G FOODS NORTH AMERICA, INC.

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

B&G FOODS NORTH AMERICA, INC.,

Plaintiff,

V.

KIM EMBRY and ENVIRONMENTAL
HEALTH ADVOCATES, INC., acting as
enforcement representatives under California
Proposition 65 on behalf of the State of
California,

Defendants.
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Plaintiff B&G Foods North Americdnc. (“Plaintiff” or “B&G Foods”) brings this action
for injunctive relief, damages, and declaratory relief under 42 U.S.C. § 1983 and the First a
Fourteenth Amendment of the U.S. Constitution against supposed Proposition 65 enforcenm
representativesfdhe State of California, and alleges as follows:

PRELIMINARY STATEMENT

1. B&G Foods brings this action to remedy sham litigation filed against it by Kim
Embry and Environmental Health Advocates (collectively, “Defendants”). Defehidaed B&G
Foods to force it to falsely label Snackwell’'s Devil's Food Cookie Cakes and Chocréate C
Sandwich Cookies (collectively, the “Cookies”) as causing cancer. The basisfedants’
lawsuits is that the Cookies contain acrylamide, a chemical naturally preseamynfoods,
including all cookies and baked goods. Defendants claim acrylamide is known to the State
California to cause cancer; but acrylamide does not cause cancer. The Stateofi&khbws
this, and so do Defendants. Defendants’ lawsuits are not protected petitioning hatiétsham

intended to enrich themselves and their lawyers.

ent

2. As the Ninth Circuit held in this case, Defendants’ lawsuits may be a sham if they

“made no effort to investigate their claims and filed without regard to thesyien if “Defendants

threatened and filed suit because they wanted to improperly pressure B&G imtg, &t
because they believed that they could achieve their objective based on the merniis lawsuits
are predicated on “fraud upon, or intentional misrepresentations to[] the &%@.Foods N.
Am., Inc. v. Embry29 F.4th 527, 538, 541-42 (9th Cir. 2022). In accordance with the Ninth
Circuit’s ruling, B&G Foods in this complaint sets forth detailed allegations shawatg

Defendants’ lawsuits are a sham for at least the following reasons:

4

a. Defendants intentionally and willfully spoliated the evidence of the testing

that supposedly shows the Cookies contain acrylamide,
b. Defendants’ lawsuits are based on false and/or fraudulent certificates q

merit;

1 Case No. 2:2@v-00526KJM-DB
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C. Defendants failed to adequately investigate their claims before filing sy

including by falsely stating they conducted expert analysis to support their claims witaereis¢

in the underlying lawsuits revealed that to be untrue;

d. Defendants made false statements to the courts in their complaints;

e. Defendants know that the Cookies do not cause cancer and that there
be no public benefit in requiring the Cookies to carry a false cancer warning;

f. Defendants’ lawsuits are pant a pattern of sham Proposition 65 lawsuit$

manufactured by Defendants’ lawyers and which are filed and settled witgaud te the public
interest, including by bringing claims based on bogus test results obtained fromstatedébs
that Defendarst know use improper testing procedures and destroy products after testing to
challenges to their testing methodology or accuracy; and

g. Defendants knew or reasonably should have known that their lawsuits
violated the First Amendment to the United States Constitution, as this Court Reltfannia
Chamber of Commerce v. Becer&29 F. Supp. 3d 1099 (E.D. Cal. 2024fJ,d 29 F.4th 468 (9th
Cir. 2022),pet. for rrhg denied51 F.4th 1182 (2022f Calchambet); and

h. Defendants’ lawsuits in fasiolated the First Amendment to the United
States Constitution; and

I. Defendants’ lawsuits also violated the California Constitution.

3. Defendants lawsuits are no ordinary state-court claims, or even typical of
Proposition 65 litigation. They are sham suits manufactured by Defendants’ lawyersto ext
businesses, predicated on the destruction of evidence, misrepresentations to,taact@urk
science. These facts, and the facts alleged below, establish that Defendaniss lae a sham.
Because Defedants’ lawsuits are shams, B&G Foods has a remedy under Title 42, Section
the United States Code for damages, injunctive, and declaratory B&iéfFoods N. Am., Inc29
F.4th 527, 538, 541-42 (9th Cir. 2022) (reversing this Court for dismissing B&G Foods’s pr
complaint without leave to amend when there were additional factual allegahartsacsuld be

added to show Defendants’ lawsuits are a sham).
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PARTIES
4. Plaintiff B&G Foods North America, Inc. dates back to 1889, when two immig

families, the Blochs and Guggenheimers, started a business selling pickles in Manhattan.

5. Today, Plaintiff carries on their legacy by selling a variety of high-quality froze
and shelf-stable foods throughout the country, including the Cookie Cakes and Sandwich (
sold under the SNACKWELL'S® brand.

6. Plaintiff is a Delaware corporation with its headquarters in Parsippany JBisey.

7. Plaintiff B&G Foods sold and distributed devil’s food cookie cakes (the “Cook
Cakes”) and chocolate creme sandwich cooki®@andwich Cookies”) around the country.

8. Plaintiff's Cookie Cakes were reduced fat chocolate cookies with marshmallo
fudge coating, and its Sandwich Cookies were reduced fat chocolate cremechandnade with
two chocolate cookies. They were sold nationwide and in California and included products

under the SNACKWELL'S® brand:

5-'-"( WIZ..:-._

NEW & mmuvzn : te, 100

SnacdelA

RECIPE!

DB‘THZS F‘oad (MAQSNMM.LOW!

COOKIE CAKES

\ FREE FROM
« High fructase corn syrup 5
| . Partially hydrogenated oil
@o

NETWT6.75 02 (191g) 12 1.7 OZ (48g) PACKS < [NET WT 1'LB 4.4 0Z (576g)

9. The interior cookie portion of the Cookie Cakes and the exterior chocolate co
of the Sandwich Cookies were baked, just like any other cookie. Otherwise, they would ha
an unpalatable mess of sugar, flour, and chocolate. Baked foods like cookies, cakeskarsl ¢
contain trace amounts of a substance called acrylamide, which inevitably forngs ttherbaking
process.

10.  California’s Officeof Environmental Health Hazard Assessment (“OEHHA”) ag

acrylamide to its list of “known” carcinogens subject to regulation under Califoifrajgosition

rant

n

ookies

W and

sold

bkies
ve beel

crac

ded

65 in 1990. The initial Proposition 65 listing was premised on potential exposures to acrymgmide
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industrial settings. At that time, it was not known that acrylamide was preseukiadfoods. In
fact, acrylamide was not detected in foods until 2002.

11. The state has acknowledged that acrylamide in food does not cause cancer,
other harm. Defendants still, however, seek to compel companies like B&G Foods thdabel
baked goods with a bold disclaimer that they “contain a chemical known to the Statdovhi@al

to cause cancer” due to the presence of this naturally occurring acrylamide:

WARNING: Consuming this product can expose you to
[Acrylamide], which is known to the State of California to cause
cancer. For more information, gowevw.P65Warnings.ca.gov/food

27 Cal. Code Regs § 25607.2(a)(2).

12. Defendant Kim Embry seeks to act on behalf of the State of California in suin
threatening to sue dozens of businesses based on the alleged presence of acrylannide in tH
products.

13. Embry purports to bring these suits in the “interest of the general public” of th
State of California.

14.  On information and belief, Ms. Embry is a citizen of California who directly an
indirectly consults with the State and its representatives to initiate Propositamti@ts, including
against Plaintiff.

15. Embry has been represented by the same atterNeyam Glick—in each of the
hundreds of Proposition 65 lawsuits she has filed.

16. Embry has previously testified that she does not purchase, consume, or have
knowledge of the products on which her lawsuits are based, is unfamiliar with thigfiscie
evidence regarding acrylamide’s health effects, and functions as nothing more thefoahsri
lawyer to file Proposition 65 lawsuits.

17. Defendant EHA is, upon information and belief, a California Corporation creat
Noam Glick so that he may file even more Proposition 65 lawsuits.

18. Like Defendant Embry, Defendant EHA seeks to act on behalf of the State of
California in suing and threatening to sue dozens of businesses based on the allegedqgbres¢

acrylamide in their products.
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19. EHA has also admitted it does not conduct a reasonable pre-suit investigation prior
to bringing Proposition 65 actions.

20. Ms. Embry and EHA have admitted to destroying evidence.

21. Ms. Embry and EHA share a business model. They bring serial, meritless, “shake-
down” actions in the hopes that some small percentage will settle for fees ali@pémay share
with the State.

22.  Both Ms. Embry and EHA have filed hundreds of notices of Proposition 65
violations (“NOV”), but only a small percentage of these NOVs result in any form adfreetit or
judgment.

23. In all of these actions, Ms. Embry and EHA were simply shills used by their
attorney, Noam GlicRk.

24. Defendants Embry and EHA have extracted millions of dollars in penalties and fines
from food companies through frivolous acrylamide suits.

25. Defendants have continued to prosecute lawsuits against B&G Foods even though
this Court held irCalifornia Chamber of Commerce v. Becers29 F. Supp. 3d 1099 (E.Dal.
2021),aff'd 29 4th 468 (9th Cir. 2022) Calchambet), Defendants’ allegations are false and
unconstitutional, and that the state does not, in fact “know” acrylamide causes cancer.

26. Both Ms. Embry and EHA acknowledge that the final injunction that will be entered
in Calchambemill be dispositive of their cases, and consequently both requested that their cases
be stayed.

27. Defendants’ business model is pernicious and operates through the regulation

encouragement, and sdéfiterest of the State. After testing products, Defendants are enabled by the

-

State to threaten to file suit unless the products’ manufacturer or rptajkea massive penalty d

1 Mr. Glick was dismissed from this case with prejudice by the Court on October 7, 2020; howeve
the Ninth Circuit revergthat portion of the opinion dismissing ther@plaint without leave to
amend. SeeB&G Foods N. Am., Inc. v. EmQr9 F.4th 527, 542 (9th Cir. 2022). Mr. Glick ha
not been named in the amended complaintresdbeenlismissed from this action without
prejudice.

A
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agrees to change its label to waomsumers that the product contains substances “known” to
cancer.

28. The State permits Defendants to file suit against products containing modest,
amounts of substances even if they pose no possible health effect. This includes sulksgtand]

acrylamide that arise naturally when starches are baked, as in breads and cookies

cause

trac

es

29.  The resulting penalties and fines collected by Defendants Embry and EHA and the

State do nothing to improve public safety. They serve only to enrich lawyers and their
accomplices. Still, the State continues to allow and encourage its representmitheding Ms.
Embry and EHA—to threaten food companies with unconstitutional speech requiremethisylg

not pay a sizable penalty to the enforcer and the State.

JURISDICTION AND VENUE

30. This Court has federal question subject matter jurisdiction under Title 28, Sec
1331 of the United States Code, which confers original jurisdiction on the federal distmitst
over actions arising under the Constitutions or laws of the United States. Feddslicouding
this judicial district, have assumed jurisdiction over similar federal constitutioaéeges to the
enforcement of Proposition 6%5ee, e.gNat’l Ass’'n of Wheat Growers v. Zejs$99 F. Supp. 3d
842 (E.D. Cal. 2018).

31.  Alternatively, should Defendants somehow be deemed non-state actors, then
matter jurisdiction exists under Title 28, Section 1332 of the United States Code cohfers
original jurisdiction on federal district courts ovetians between private citizens of different
states where the amount in controversy exceeds $75,000.

32. Venue is proper under Title 28, Section 1391(b)(b)(2) because a substantial
the events giving rise to Plaintiff's claims occurred in this distric

FACTS
l. ACRYLAMIDE IN B&G FOODS’S PRODUCTS DOES NOT CAUSE CANCER

33. Plaintiff's Cookies have never caused cancer in people and Defendants have

evidence to the contrary. Nor is the alleged amount of acrylamide in Plaintitblsi€s known to

cause cancen humans. The State of California has admitted it does not know that acrylamif

6 Case No. 2:2@v-00526KJM-DB
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causes cancer. Because Defendants’ lawsuits are all predicated on the falsthatoRtantiff's
Cookies cause cancer, they are a sham and violate B&G Foods’s First Amendment right

A. Acrylamide Is Naturally Created During The Baking Process

34. Plaintiff has never added acrylamide to its products, which according to the F
has likely “always been present in cooked foods.” Virtually every cookie or bread pooduct
Earth that is baked has acrylamide in it.

35.  Acrylamide forms during a chemical reaction, known as the Maillard reaction
arises when food is baked, roasted, grilled or fried.

36. Acrylamide is created when sugars such as glucose or fructose react witrakyn
occurring free amino acid, asparagine.

37.  Acrylamide also naturally forms wncooked foods such as nuBeeOEHHA,

Acrylamide Fact She€Feb. 2019)https://www.p65warnings.ca.gov/sites/default/files/downlo

factsheets/acrylamide_fact sheet.pdf

38.  Acrylamide is created when cooking at home, whether in the oven, on the gril
the skillet. See, e.g.Letter from Lester M. Crawford, DVM, Ph.D, Deputy Commissioner, FD
to Joan E. Denton, M.S., Ph.D, Director, OEHHA (July 13, 2003).

39. The State recognizes that the substance is widespread in ordinary products li
breakfast cereals, roasted coffee, crackers, bread crusts, roasted asparagudti€s, potato
chips, canned sweet potatoes, canned black olives, roasted nuts, and toast.

B. There Is No EvidenceThat Acrylamide Created During The Baking Process
Causes Cancer

40. The federal government has studied acrylamide and does not recommend av
foods that contain the substance.

41. Rather, many of the foods consumers are encouraged to eat by the FDA, sug
nuts, grains and other foods, contain acrylamide.

42.  Most scientsts, including European and U.S. government scientists, agree thg

acrylamide in food does not cause cancer in humans.

7 Case No. 2:2@v-00526KJM-DB

DA

and

atur

hds/

piding

h as

—t

SECOND AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF



https://www.p65warnings.ca.gov/sites/default/files/downloads/factsheets/acrylamide_fact_sheet.pdf
https://www.p65warnings.ca.gov/sites/default/files/downloads/factsheets/acrylamide_fact_sheet.pdf

© 00 N o o A~ w NP

N NN N N N N NN R P R P R PR R R
0o ~N o O B~ W N P O © 0 ~N o O » W N BB O

Case 2:20-cv-00526-KIM-DB  Document 57 Filed 11/23/22 Page 9 of 42

43.  The National Cancer Institute (“NCI”), the federal government’s principahag

for cancer research and training, states that “a laug#er of epidemiologic studies (both casef

control and cohort studies) in humans have found no consistent evidence that dietary acryl
exposure is associated with the risk of any type of cancer.” AtyJamide and Cancer Risk

(Dec. 5, 2017)https://www.cancer.gov/abogancer/causegrevention/risk/diet/acrylamidiact-

sheet

44.  The American Cancer Society recentlys meconfirmed its review of

epidemiological studies whictshow that dietary acrylamide isn't likely to be related to risk for

most common types of cancérAmerican Cancer Societpcrylamide and Cancer Rigkeb. 11,

2019),https://www.cancer.org/cancer/canoauses/acrylamide.htr@mphasis added).

amide

45.  The American Cancer Society further states that it has no idea whether acrylamide

increases cancer risk, stating that it is “not yet clear if the levels of acrylamfaleds raise cance
risk ....” 1d.

46. In a 2012 systematic review published in the European Journal of Cancer

Prevention, researchers found “no consistent or credible evidence that dietampideytereases

the risk of any type of cancer in humans, either overall or among nonsmokers”:

After an extensive examination of the published literature, we found
no consistent or credible evidence that dietary acrylamide increases
the risk of any type of cancer in humans, either overall or among
nonsmokers. In particular, the collective evidence suggests that a
high level of dietary acrylamide intake mot a risk factor for breast,
endometrial, or ovarian cancers ....

In conclusion, epidemiologic studies of dietary acrylamide intake
have failed to demonstrate an increased risk of cancer. In fact, the
sporadically and slightly increased and decreased risk ratios reported
in more than two dozen papers examined in this review strongly

suggest the pattern one would expect to find for a true null
association over the course of a series of trials.

L. Lipworth, et al. Review of Epidemiologic Studies of Dietary Acrylamide Intake and the RIis
Cancer EUROPEANJ. OF CANCER PREVENTION, Vol. 21(4):375-86 (2012see alscC. Pelucchi, ef
al., Dietary Acrylamide & Cancer Risk: An Updated Mdtaalysis INT'L J. OF CANCER, Vol.
136(12):2912-22 (2015) (“This systatic review and metanalysis of epidemiological studies

indicates that dietary acrylamide is not related to the risk of most common cgnéerkdtemori,
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et al.,Dietary Acrylamide Intake and Risk of Breast Cancer: the Japan Public Health €enter
BasedProspective StugyCANCER SCIENCE, Vol. 109(3):843-53 (2018) (“In conclusion, dietary
acrylamide intake was not associated with the risk of breast cancer in thiatpypohsed
prospective cohort study of Japanese women.”); M. McCullough, &ielary Acrylamide Is Not
Associated with Renal Cell Cancer Risk in the CPS-II Nutrition Cohort, Cancer Epidgym

BIOMARKERS & PREVENTION, Vol. 28(3):616-619 (2019) (“In conclusion, we found no evidenc

that greater dietary acrylamide intake was associaithdrisk of RCC [renal cell carcinomal.”); J.

Hogervorst, et alinteraction Between Dietary Acrylamide Intake and Genetic Variants for
Estrogen ReceptdPositive Breast Cancer RiSEUROPEANJ.OF NUTRITION, Vol. 58:1033-1045
(2019) (“This study did not provide evidence for a positive association between acrylatalse
and ER+ [estrogen receptpositive] breast cancer risk. If anything, acrylamide was associat
with a decreased ER+ breast cancer risk.”).

47. In fact, studies have shown that certaiode that contain acrylamide likely reduc
the risk of cancer in humans.

48. For example, in June 2018, the International Agency for Research on Cancer
(“IARC") concluded that there is an “inverse association” between drinkirigec@ivhich contains
acrylamide) and certain types of cancer. IARf©nographs on the Evaluation of Carcinogenia
Risks to Humans, Drinking Coffee, Mate, and Very Hot Bever&ges 116 at 434 (2018).

49. Likewise, a recent study showed that whole-grain foods may reduce the rishrg
cancer. AMERICAN CANCER SOCIETY, Study Ties Whole Grains to Lower Risk of Liver Cancer

(Feb. 27, 2019Nhttps://www.cancer.org/latesiews/studyieswhole-grainsto-lower-risk-of-liver-

cancer.html

D

\°&4

f liv

50. The sole basis for California’s Proposition 65 warning requirement for acrylanyide

are laboratory studies in which pure acrylamide was given to rats or mice.
51. As NCI has explained, however, “toxicology studies have shown that humans
rodents not only absorb acrylamide at different rates, they metabolize it differentell.” NCI,

Acrylamide and Cancer Rigklpdated Dec. 5, 201 Mttps://www.cancer.gov/abogincer/cause

prevention/risk/diet/acrylamidfact-sheet
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52.  Neither the Environmental Protection Agency (“EPA”) and IARC have cladsifi
acrylamide as a probable carcinogen based on studies in humans.

53. Inits most recent assessment of acrylamide, for example, IARC concluded in
that there wasifhadequate evidenaa humans for the carcinogenicity of acrylamide.” 1ARC,
Monographs on the Identification of Carcinogenic Risks to Humans, Some Industrial Chem

Vol. 60 at 425 (Feb. 1994)itps://monographs.iarc.fr/wp-content/uploads/2018/06/mono60.p

54.  Similarly, in its most recent toxicological review of acrylamide in 2010, EPA
explained that human studies assessing the carcinogenicity of acrylamide (indudieg sf botH
dietary and industrial exposures) “are judged as providing limited or no evidence of caritiitp
in humans.” EPAToxicological Review of Acrylamid&67 (March 2010),

https://cfpub.epa.gov/ncealiris/iris_documents/documents/toxreviews/0286tr.pdf

C. The State Has Acknowledged hat Acrylamide In Food Does Not @use
Cancer.

55.  The State of California also has admitted under oath that, despite listing adeyl

as a dangerous chemical, it has no knowledge of that fact.

56. OEHHA conceded in 2007 that acrylamide is not actually known to cause carj
humans.
57.  Specfically, Martha Sandy, now the Branch Chief of OEHHA’s Reproductive g

Cancer Hazard Assessment Branch, was designated as OEHHA'’s “Person Moekdgeable” if
an action involving acrylamideSeeCal. Code Civ. P. § 2025.230. Ms. Sandy testified {aat:
she was not aware of any governmental health organization listing acrylamide asehkinoaw
carcinogen, (b) she was not aware of any pharmacodynamic data regarding rats arscaimgima
acrylamide, and (c) OEHHA did not actually “know” that acrylamide was a humeimagen.

58. OEHHA also has recognized that acrylamide in certain food products — name
coffee—does not increase human cancer risk.

59. In patrticular, in June 2019, OEHHA adopted a new regulation that states:
“Exposures to chemicals in coffee, listed on or before March 15, 2019 as known to the stats

cause cancer, that are created by and inherent in the processes of roastingasffeedrewing

10 Case No. 2:2@v-00526KJM-DB
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coffee do not pose a significant risk of cancer.” 27 Cal. Code Regs. § 25704 (effective Oct

2019).

60. In adopting this regulation, OEHHA explained that “[t]he weight of the evidenge

from the very large number of studies in the scientific literature does not suppssoaraton
between the complex mixture of chemicals that is coffee [including acrylaamdegignificant ris
of cancer to the average consumer.” OEHRKAal Statement of Reasons, Adoption of New
Section 25704 Exposureslisted Chemicals in Coffee Posing No Significant Rlske 7, 2019)

https://oehha.ca.gov/media/downloads/crnr/fsorcoffee060719.pdf

61. In sum, Defendants and the State have no evidence that acrylamide in the Cq
Cakes or Sandwich Cookies is harmful to anyone.

D. The Warning Defendants Require Would Be False

62. Despite the overwhelming evidence that acrylamide in food does not cause ¢
and despite the pendency of a serious challenge to the constitutionality of Proposition 65
acrylamide lawsuits i€alchambeyon April 22, 2019, Defendant Embry notified the State ang
Plaintiff that she intended to require Plaintiff to place a warning labtHe@&ookie Cakes telling
consumers that the products “cause cancer.”

63. The State did not object to Embry’s Notice of Violation or seek to curtail or lim

64. Ms. Embry’s Notice of Violation seeks relief on behalf of the “Public” of ©atifa
and pursuant to the State’s regulations and enforcement guidelines discussed above.

65. On October 8, 2020, despite the overwhelming evidence that acrylamide in fo
does not cause cancer and despite the pendei@aladiamber Defendant EHA notified the Stat
and Raintiff that it intended to require Plaintiff to place a warning label on all Sandwodki€s tq

tell consumers that the products “cause cancer.”

66. The State did not object to EHA’s Notice of Violation or seek to curtail or limit|i

67. EHA'’s Notice of Violaton also seeks relief on behalf of the “Public” of Californ

and pursuant to the State’s regulations and enforcement guidelines discussed above.
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68. On March 6, 2020, Kim Embry sued B&G Foods. Her lawsuit seeks to compé
B&G Foods to label its Cookie Cakes with a warning that they contain a chemical “kroWe’ {
state to cause cancer.

69. On January 22, 2021, EHA sued B&G Foods. The lawsuit seeks to compel B
Foods tdabel its Sandwich Cookies with a warning that they contain a chemical known to ¢

to cause cancer.

I. DEFENDANTS’ LAWSUIT IS AN UNPROTECTED SHAM THAT MAY BE
REMEDIED THOUGH A SECTION 1983 ACTION

70. Defendants have relied upon theerr-Penningtordoctrine to protect their
extortionate practices. But their lawsuits are a sham and not protediegtiyPenningtorfor at
least nine reasons: (a) Defendants spoliated evidence; (b) Defendantsddansbiased on false
and/or fraudulent certificates of merit; (c) Defendants failed to adequavelstigate their claims
before filing suit; (d)Deferdants made false statements to the courts in their complaints;(e)
Defendants know that the Cookies do not cause cancer and there would be no public bene
requiring the Cookies to carry a false cancer warning; (f) Defendants’itavase part of a patter
of sham Proposition 65 lawsuits manufactured by Defendants’ lawyers and whiidkédeaad
settled without regard to the public interest;Dgfendants knowingly filed their lawsuits, and
continue to prosecute them, despite the fact they violatéitsteAmendment to the United Statg
Constitution.

71.  TheNoerr-Penningtordoctrine derives from the Petition Clause of the First
Amendment and provides that those who petition any department of the government for req
generally immune from statutohability for their petitioning conduct. The Ninth Circuit has he
that theNoerr-Penningtordoctrine can be applied to state actors. The Ninth Circuit also
acknowledges, however, that neither the Petition Clause nbioire-Penningtordoctrine proteic
sham petitions.

72.  Immunity is not extended to conduct that, although ostensibly directed toward

influencing governmental action, is a mere sham to cover what is actually nothing nmcae tha

attempt to interfere directly with the business relationshisaaimpetitor, or to otherwise abuse
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the publicity/lobbying process. The sham exception tiNiberr-PenningtorDoctrine applies to
litigation in three circumstances: “first, where the lawsuit is objectively baseldsteéendant’s
motive in bringing it was unlawful; second, where the conduct involves a series of lawsught
pursuant to a policy of starting legal proceedings without regard to the merits and for amlun
purpose; third, if the allegedly unlawful conduct consists of making intehtimseepresentations
to the court, litigation can be deemed a sham if a party’s knowing fraud upon, or its intentio
misrepresentations to, the court deprive the litigation of its legitimB&a Foods N. Am. v.
Embry, 29 F.4th 527, 537-38 (9th Cir. 2022¢rt. deniedNo. 22-83, 2022 WL 4654543 (U.S.
Oct. 3, 2022).

73.  These three circumstances are simply three ways in which litigation might be
sham because it lacks legitimacy.

74. Defendants’ litigation against B&G Foods is a sham for all of these reasons, &
because Defendants conduct deprives their lawsuits of legitimacy.

A. Defendants SpoliatedThe Only Evidence SupportingTheir Claims.

75.  Defendants intentionally and willfully destroyed the only products they tested
support their claims, thereby preventing B&G Foods from retesting the products toidetérm
Plaintiff's results were adequate. Spoliation of evidence warrants a fitfgihthird sham
exception applieKearney v. Foley & Lardner, LLF590 F.3d 638, 647 (9th Cir. 2009) (finding
that spoliation of evidence was tantamount to fraud upon the court).

76.  Defendants spoliated evidence by testing their products at an out-of-state Igb
that uses non-standard testing procedures (including the destruction of all sam@dsateiyn
after testing). On information and belief, Defendants’ chosen laboratory, IEHelyutises
improper or unreliable testing methodologies to produce skewed results showing unusually|
levels of acrylamide are present in foods. B&G Foods’ own testing showed that thenateyla
levels in the Cookies were an order of magnitude lower and, crucially, below the NSRL.
Defendants’ spoliation prevents B&G Foods from ever uncovering how Defendantshested t
products or if the testing was accurate or reliable. Under California atatsuch spoliation

warrants terminating sanctionailliams v. Russ167 Cal. App. 4th 1215, 1223 (2008).
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77. B&G Foods learned of Defendants’ spoliation when it attempted to subpoena
Defendants’ laboratory. On February 16, 2021, B&G Foods served IEH with a subpoena fo
records relating to its testing of the@dkie Cakes on behalf of Ms. Embry and the accuracy of
testing methodology.

78. On March 30, 2021, IEH responded to the subpoena by producing some doct
regarding its acrylamide testing protocols, and a letter noting that it was withhdldbtigea
responsive documents based on an objection interposed by Ms. Embry that the requested
documents were “consumer records.”

79.  On April 1, 2021, B&G Foods asked IEH if it had retained any of the Cookie C
it tested.

80. IEH stated that it had destroyed the samples at Ms. Embry’s instruction on or
30 days after it tested the samplapproximately May 4, 2019, after Plaintiff initiated the litigaf
by filing her April 19, 2019, Notice of Violation. Ex. J, Decl. of David Kwasniewski in suppor
mot. for terninating sanctiongApril 30, 2021), Exhibit 4, Case No. RG20057491.

81. B&G Foods requested that Ms. Embry dismiss her claim, given the evidence

which she based her entire lawsuit had been destroyed after commencement adrthe acti

82. Ms. Embry declined to do so, admitting that the spoliation was intentional and
indeed that it was her practice to spoliate the product samples in every Poopgsitiase she
brought.

83. Ms. Embry demanded B&G Foods pay her $500,000 in exchange for a dismig
Id., Exhibit 7.

84. When B&G Foods did not pay, Ms. Embry moved to stay the case.

85. Defendants’ conduct prevents B&G Foods from testing the validity of the spur
test results Defendants purport to rely upon.

B. DefendantsM ade False Satementsin Their Certificates Of Merit.

86. Defendants’ lawsuits are shams for the separate and independent reaswy thia t

based on certificates of merit which are either fraudulent or false. Piopdh requires that, pri

to filing suit, private enforcers submit certificates of merit toStegte attesting, under oath, that
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they have conducted reasonable and good faith investigation into their claims and determaled tha

Proposition 65 violation occurred. While Defendants submitted certificates of they do not
reflect any such investigation, are inconsistent with Defendants’ prior statemeliscovery, ang
indeed appear to have been manufactured to avoid a finding of sham litigation in this case.
87. Defendants had a statutory duty to produce certificates of merit attesting that
signatory “has consulted with one or more persons with relevant and appropriate egpariend
expertise who has reviewed facts, studies, or other data regarding the exposurstexthe li
chemical” when they served their notices of violation. Cal. Health & Safety Code § 25249.7
88.  The certificates of merit submitted by Defendants contained false statements,
89. Inthis case Embry submitted a pro-forma certificate of merit on April 22, 2019
an “amended” notice of violation with an updated certifichtmerit attached on July 27, 2022,
after it had sued B&G Foods and shortly before it filed its motion to dismiss in fa&s ca

90. The amended certificate of merit included the apparent basis for Ms. Embry’s

the

(d)(

, and

claims—a brief letter from John Meeker, an employee of the lab that provides Defendants and

other Proposition 65 enforcers with test results, which stated a single sampl€obkie Cakes

contained a high level of acrylamide. The report is heavily redacted, so it isruhttieaesults of

other tess of the Cookie Cakes returned different results.

91. This supposed expert admitted that acrylamide is caused by cooking, which v
provide Plaintiff with an affirmative defense to this action. Cal. Code Regs. Tit. 27, 8§ BRI]3

92. Embry also admitteth discovery that the acrylamide in cookies is the result of
cooking.

93. Therefore, Embry and her attorneys were aware that Plaintiff had an atfemat
defense that would defeat the action.

94.  Yet Embry’s certificates of merit, signed by Noam Glick, claims timpresuit
investigation did not prove any affirmative defense. That statement was false.

95. EHA also submitted a pro-forma certificate of merit on October 8, 2020, and g

amended certificate of merit after it had commenced this litigation on July 27, 2022.

15 Case No. 2:2@v-00526KJM-DB
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96. Again Noam Glick attested that he “consulted with one or more persons with
relevant and appropriate experience or expertise who has reviewed taties, sir other data
regarding the exposure to the listed chemical that is the subject of the action, doalsédbn th:
information, the person executing the certificate believes there is a reasaméipheritorious cas
for the private action.” Cal. Health and Safety Code § 25249.7(d)(1). The certificagzibmust
be served on the Attorney Geak Id.

97.  This statement was false, as EHA admitted that it had not obtained a written
statement or interviewed any person about its claims, and that no person—including any e
had prepared a report pertaining to its claims. EHA stated that, aidealsMarch 23, 2021, no
report had been made concerning the subject matter of thisieaske, EHA Resp. Form Int. No.
12.6.

98. EHA's amended certificate of merit, submitted on July 27, 2022 and after EHA
denied ever consulting with any expert in its discovery responses also included eolettdoln
Meeker, however this time his opinion was based on a single test result from another lab.

99. Again, Meeker acknowledged that acrylamide is the result of cookamgi—
therefore that Plaintiff had an affirnna¢ defense that would defeat the action.

100. Nonetheless, Noam Glick certified that his presuit investigation did not prove
affirmative defense.

101. While Proposition 65 enforcers do not need to independently determine whetl
listed chemical causesincerthey are obligated to investigate whether statutory affirmative
defenses defeat their claiBycur v. Ahmagd244 Cal. App. 4th 175, 191 (2016) [affirming
sanctions against a party whose “assertion of claims so clearbyg gr(the affirmative defenses
res judicata, judiial admissions and judicial estoppel was objectively unreasonalkeg’hglso
F.D.I.C. v. Calhoun34 F.3d 1291, 1299 (5th Cir. 1994) (prior to filing suit, parties must cons
“whether any obvious affirmative defenses bar the cgsai) all litigants are required to refrair]

from knowingly violating California and Federal law.
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102. Here, Defendants were aware that an affirmative defense was available to B&
Foods in both actions but conducted no research or investigation that could plausibly undef
that defense.

C. Defendants’ FailedTo Adequately InvestigateTheir Claims Before Filing Suit.

103. Defendants’ lawsuits are also shams for the separate and independent reaso
they were filed without adequate investigation and with narcetp the merits. Prior to filing suit

Defendants did not meaningfully investigate whether the trace amounts of adeyiagedly

G

mine

n that

present in the Cookies would exceed the NSRL when considering the rate at which consumers

actually enjoy cookies ramely infrequently and in small amounts. Nor did Defendants
investigate whether the NSRL should apply at all considering that acrylamideds@an®sult of
the baking process, which is necessary to ensure the Cookies are safe to eat (oryendeekieg
at all and not mounds of raw dough). Because Defendants did not investigate either of thes
defenses prior to filing suit, and because these defenses would be fatal to ithsirR&fendants’
lawsuits are shams.

1. Defendants’ investigation showed thaits claims were barred by the “No
Significant Risk Level” exception to Proposition 65.

104. Proposition 65 does not require placing a cancer warning on the Cookie Cake
Sandwich Cookies, and any reasonable pre-suit investigation by Defendants would have sk
B&G Foods has not violated Proposition 65.

105. Cookie Cakes and Sandwich Cookies are the type of classic snack foods whi
consumers only enjoy at infrequent snacking intervals. When the rate of consumption of th
Cookie Cakes and Sandwich Cookies is considered, the amount of acrylamide allegedly pr
does not exceed the NSRL.

106. Proposition 65 imposes a statutory duty on Defendants to certify they have
“consulted with one or more persons with relevant and appropriate experience osexpeothas
reviewed facts, studies, or other data regarding the exposure to the listed chemniicaihte
subject of the action, and that, based on that information, the person executing thateertific

believes there is a reasonable and meritorious case for the private actiar-led&ltl & Safety
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Code, § 25249.7(d)(1). This “Certificate of Merit” must be served with the enfemetice of

violation. The certificate of merit that is served on the Attorney General musattagked to it

“[flactual informationsufficient to establish the basis of the certificate of merit, including” “the

identity of the persons consulted with and relied on by the certifier, and the facts,studigher
data reviewed by those persons.” Cal. Health & Safety, § 25249.7(&)(2). (

107. “If a court finds that there was no credible factual basis for the cedibietief that
an exposure to a listed chemical had occurred or was threatened, then the alttienddemed
frivolous within the meaning of Section 128.5 of the Cod€igil Procedure.” Cal. Health &
Safety, § 25249.7(h)(2).

108. Defendants also had a duty to ensure that no obvious, statutory affirmative dg
foreclosed their claimsSeeCal. Code Civ. Proc. 8 128.Bucur v. Ahmag244 Cal. App. 4th 175
191 (2016) [affirming sanctions against a party whose “assertion of claims so clesaty liha(theg
affirmative defenses) res judicata, judicial admissions and judicial estoppaijectively
unreasonable.”lsee alsd-.D.I.C. v. Calhoun34 F.3d 1291, 1299 (5th Cir. 1994) (prior to filing

suit, parties must consider “whether any obvious affirmative defenses bar the tasact,

Defendants both attested in their certificates of merit that they had conducieasinvestigatiorn).

109. Both EHA and Embry stated indln certificates of merit that Noam Glick
understood “that ‘reasonable and meritorious case for the private action’ medhe théormatior
provides a credible basis that all elements of the plaintiff's case can be bsthbinl the
information did no prove that the alleged violator will be able to establish any of the affirmat
defenses set forth in the statute.” (July 26, 2022 Certificate of Merit, August 17, 2022 (ECF
Ex. J, Ex. 1)).” That statement was not true.

110. Ms. Embry did not do any research into how often people eat Cookie Cakes @

similar products before claiming in her complaint that people eat Cookie Cakes sotisetesy

are at risk of cancer or birth defec&x. A, Embry Dep. 82:22-83:22; Ex. B, Embry Supp. Resp.

RFA 2 (“Plantiff admits she has not personally reviewed any scientific research, apatysis

studies showing that acrylamide in food causes cancer, and that she instea tdefeexpert on
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these matters.”) Ms. Embry purports to rely on her attorney and experts, but she waseof g
any expert analysis pertinent to her lawsuit against B&G Foods.

111. EHA admitted in discovery that it “does not have, and has never had” any
documents concerning the frequency with which consumers consume cakes, cookies, bars
other similar product, including the Sandwich Cookies, and relied exclusively on the Nation
Health Nutrition Examination Survey database (Ex. C, EHA Resp. to RFP No. 7)—which sh
that people eat cookies infrequently.

112. Although Defendants now claim they did consult with an “expert” prior to filing
their lawsuit, their prior denials that any such expert existed, or was consulted, slpport
inference that these “reports” were manufactured after the fact and/or werenchkywaed in
Defendants’ original ertificates of merit, making them false or defective.

113. Further, Embry and EHA'’s “expert” did not research the rate of consumption (¢
Cookie Cakes, Sandwich Cookies, or other similar foods, as would be necessary to determ
whether the Cookie Cakes or Sandwich Cookies require a Proposition 65 w&askCF 522
Exs. I, J (“Amended Certificate of Merit"see Environmental Law Foundation v. Beech-Nut

Nutrition Corp.(2015) 235 Cal.App.4th 307, 327.

114. Defendants’ “expert” did not consider the test resutsdacted by B&G Foods and

produced to Defendants which showed that the Devil's Food Cookie Cakes would not exce
NSRL even if consumers ate one serving of Cookie Cakes per day.
115. Defendants’ “expert” appears to have relied solely on the testing ceddmct

Defendants, which was based on spoliated evidence.

116. Therefore, neither EHA nor Embry investigated an obvious affirmative defensg.

117. Moreover, the information Defendants acquired prior to commencing their act
against B&G Foods demonstrated thatrtiseses lacked merit.

2. Defendants’ investigation showed that its claims were barred by the
“Cooking” exception to Proposition 65.

118. Embry, EHA, and their “expert” knew that the acrylamide in the Cookie Cakes

created during the cooking process, and therefore falls within an exception to Proposition 6
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labelling requirements(Ex. B, Embry Supp. Resp. RFA No. 7 (“Plaintiff understands this
statement [that acrylamide may form in food when it is baked] to be jtie’]p, EHA Resp. RFA
No. 7 (admitting “acrylamide may form in food when it is bakedSeeHealth & Saf. Code, §
25249.7(k)(1)(B)(ii).

119. Ms. Embry testified that acrylamide is “a chemical found in foods. When cool
baked at really high temperatures. . . . To my understanding, | — when it's at a very high
temperature, baked and fried, that's when it forms.” Ex. A, Embry Dep. Tr. 61:11-22.

120. EHA admitted that acrylamide may form in food when it is bakeeeEx. D, EHA
Resp. RFA No. 7.

121. Defendants supposed “expert” explained that the acryamithe Cookie Cakes
and Sandwich Cookies is created when “carbohydrate-rich foods are processed at high
temperatures (such as cooking, frying, roasting, and baking).” (July 26, 2022 Certificatetof
August 17, 2022 Certificate of Merit (ECF 52-2, Ex. J, Ex. 1)).

122. Proposition 65 provides an exception “where chemicals in food are produced
cooking necessary to render the food palatable or to avoid microbiological contaminatbn.”
Code Regs. 8§ 25703(b)(1).

123. Defendants base their entire casea comparison of the level of acrylamide four
in one lab result with the NSRL, without considering the rate with which consunéhne €2ookie
Cakes or Sandwich Cookies as requirgzeBeechNut Nutrition Corp, 235 Cal.App.4th 307, 32
(2015) (experts appropriately calculated exposure by averaging test resukda@tsraad time,
rather than evaluating individual exposure on the day of consumption.)), or the alternative N
that would be required by Cal. Code Regs. 8§ 25703(bg&gDefs.” MPA iso MTD 13:21-28.

D. Defendants Made False Statements In Their Complaints.

124. Defendants’ lawsuits are also shams for the separate and independent reaso
their complaints contain several false statements. In particular, Defemtiargpresented to the
Courtthat acrylamide is “known” to the State to cause cancer; that they filed valfttatet of
merit prior to bringing suit; that they performed an adequatsyitenvestigation; and that B&G

Foods’s products were not exempt from Proposition 65 under any known affirmative defeng
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125. EHA and Embry both allege that acrylamide is known to the state of California
cause cancer, the Cookie Cakes and Sandwich Cookies contain acrylamide, and therefore
Proposition 65 warning is required.

126. Defendants know that the state of California does not know acrylamide in foo
causes cancer, and that the acrylamide found in the Cookie Cakes and Sandwich Coalged
by baking and therefore does not necessitate a cancer warning.

127. Defendants also allege that thepyided code compliant notices of violation sixt
days before filing suit. On the contrary, Defendants did not provide certificates bsopgorted
by evidence to the Attorney General, as required by law prior to filing suit. It was only héner
cetificates of merit were under scrutiny that they filed Amended Notices of Vinlatith the
Attorney General attaching the substantiation for their certificates of merit.

128. No amendment would have been required had they included this information
the ertificates of merit they initially served on the Attorney General

129. Defendants failure to satisfy the certificate of merit requirements is fataito
claims. See DiPirro v. Am. Isuzu Motors, In@d19 Cal. App. 4th 966, 972, (2004) (failure to
provide certificate of merit prior to commencing action could not be cured by filingitice¢et of
merit after the litigation commenced. Affirming dismissal with prejudice.)

130. Below is a chart contrasting representations made by Defendants in thégatest

of merit and complaints, and admissions obtained after the complaints were filed.

Representation Admissions

131. *“Defendants manufactured, 132. Defendants were aware
imported, sold, and/or distributed Product8&G Foods’s products fall within
containing acrylamide in violation of exceptions to Proposition 65'’s labelling
Health and Safety Code, section 25249.6 etquirement.
seq.” Ex. E (“Embry Compl) 1 15;Ex. G

(“EHA Compl?) 1 16)
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133. *“More than sixty days prior
to naming each defendant in this lawsuit,
Plaintiff issued a 6ay Notice of
Violation (“Notice”) as required by and in
compliance with Proposition 65.” (Embry
Compl. § 20; EHA Compl. § 21; Ex. H

(“EHA Am. Compl’) { 21.)

134. Deferdants submitted
“amended” sixty day notices including
the requisite certificate of merit supported
by the basis for their claims on July 27,
2022 and August 17, 2022—Ilong after
they filed their lawsuits. JeeECF 522
Exs. | and J).

135. “Individuals exposed to

acrylamides [sic] contained in the Produgtdave no evidence that any individual

through direct ingestion resulting from
reasonably foreseeable use of the Produ
have suffered and continue to suffer
irreparable harm. There is no other plain
speedy, or adequate remedy at law.”
(Embry Compl. § 22; EHA Compl. § 23;
EHA Am. Compl. 1 23.)

136. Defendants admit they
exposed to acrylamide was harmed or th

cRroposition 65’s warning requirement
applies to Cookie Cakes or Sandwich
, Cookies.SeeEmbry Suppl. Resp. RFA 1.
(“Plaintiff is not aware of specific
instances of the Cookie Cakes causing
cancer in any specific customerSge
EHA Resp. RFA No. 2 (“Plaintiff admits
it has not personally reviewed any
scientific research, analysis, or studies
showing that acrylamide in food causes
cancer, and that it instead defers to its

expert on these matters.”)

137. *“Based on the information
obtained through those consultations, an
on all other information in my possession
believe there is a reasonable and

meritorious caséor the private action. |

138. Noam Glick was aware
dthat these cases were foreclosed by
, dffirmative defenses.

139. His alleged “consultation”

with John Meekerevealed “acrylamide i

U

understand that ‘reasonable and meritori

pascarcinogen that can form as a reducing
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case for the private action’ means that th
information provides a credible basis that
all elements of the plaintiff's case can be
established and the information did not
prove that tk alleged violator will be able
to establish any of the affirmative defensg
set forth in the statute.'SeeECF 522,
Exs. | and J)

esugars react with free asparagine when
carbohydrateich foods are processed at
high temperatures (such as cooking,
frying, roasting, and baking), primarily
through what is known as the Maittl

egeaction.”(SeeECF 522, Exs. | and J).

140. “This Complaint is a
representative action brought by Plaintiff
the public interest of the citizens of the
State of California (“the People.”) (Embry,
Compl. § 1).Plaintiff KIM EMBRY
(“Embry”) is a citizen of the State of
California dedicated to protecting the
health of California citizens through the
elimination or reduction of toxic exposure
from consumer products. She brings thig
action in the public interegursuant to
Health and Safety Code section 25249.7
(Embry Compl. 1 6)

141. Embry has admitted that
ishe settles cases in a manner contrary g
even her own definition of “the public

interest”.See suprgaragraphs 172-188.

142. “Plaintiff seeks to remedy
Defendantsfailure to inform the People o
exposure to acrylamide, a known

carcinogen.” (Embry Compf} 1)

143. Embry estified that she
[ had no personal knowledge regarding the
merits of her case, and that she relies
upon her expert and attornegee supra

paragrahs 150-156. & also testified to

entering settlements that would not alert
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people to exposure to acrylamidgee

supraparagraphs 172-188.

(“Plaintiff”) in the publicinterest of the See suprgaragraphs 172-188.
citizens of California (“the People).
Plaintiff seeks to remedy Defendants

failure to inform the People of exposure t

[®)

acrylamide, a known carcinogen.” (EHA

Compl. § 1; Am. Compl. 1)

E. Defendants KnowThat The Cookies Do Not Cause Canceind There Would
Be No Public BenefitTo A Warning.

146. Defendants’ lawsuits are also a sham for the separate and independent reasq
they know, or reasonably should know, that the Cookies do not cause cancer. As detailed §
19 4061, supra there is extensive, longstanding evidence that acrylamide in baked goods li
Cookies does not cause cancer. Despite this knowledge, Defendants filed theseauses their
true intent is not to serve any public interest, but only to enrich themselves andiiersla

147. Indeed, Embry and EHA have not conducted the research that one genuinely
concerned with the health consequences of acrylamide would.

148. EHA failed to provide or identify any evidence showing that acrylamide cause|
potentially causes cancetee e.gex. D, EHA Resp. RFA No. 1 (“Plaintiff is not aware of
specific instances of the Subject Products causing cancer in any specifmatisto

149. EHA failed to provide or identify any evidence showing that acrylamide is kno
the State of California to cause cancer.

150. EHA admitted it had not reviewed any scientific research, analysis, or studies

showing that acrylamide in food causes can&seEx. D, EHA Resp. RFA No. 2 (“Plaintiff

24 Case No. 2:2@v-00526KJM-DB

144, *“This Complaint is a 145. EHA has admitted that it
representative action brought by settles cases in a manner contrary to eye
Environmental Health Advocates, Inc. its own definition of “the public interest”
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admits it has not personally reviewed any scientific research, analysis, essthidwing that
acrylamide in food causes cancer, and that it instead defers to its expert ondttesse”in

151. EHA admitted that it had done no research into the State of California’s know
regarding acrylamide’s carcinogenic effecBeeEx. D,EHA Resp. RFA No. 4 (“Plaintiff is
informed and believes that acrylamide causes cancer, but admits it has not donepaydent
research or analysis into the State of California’s knowledge regardingdiisoggenic effect.”)

152. EHA stated that, at least asMfrch 23, 2021, no report had been made concel
the subject matter of this cage. F,EHA Resp. Form Int. No. 12.6.

153. Likewise, Embry has never read any scientific literature or analysis showing t
acrylamide in food causes candex. A, Embry Dep 82:22-83:22; Ex. B, Embry Supp. Resp. R
2 (“Plaintiff admits she has not personally reviewed any scientific reseaalisis, or studies
showing that acrylamide in food causes cancer, and that she instead defers to henelkpse
matters.”)

154. Embry was unaware of “any scientific study about whether the Cookie Cakes
cancer or birth defects or whether any person had ever contracted cancer of haslmale fedt
as a result of eating the Cookie Cakes. Ex. A, Embry Dep. Tr. 80x2B, Embry Suppl. Resp
RFA 1. (“Plaintiff is not aware of specific instances of the Cookie Cakesngpcancer in any
specific customer.”)

155. Embry did not do any research as to how often people eat Cookie Cakes or s
foods. Ex. A, Embry Dep. Tr. 82:22-83:22.

156. Embry purports to rely on her attorney and experts, but she was not aware of

expert analysis pertinent to her lawsuit against B&G Foods.

edge

ning

FA

cause

milar

any

157. On March 20, 2020, Plaintiff notified Defendants that the products at issue could not

possibly violate Proposition 65, and that acrylamide in baked-goods does not cause cancert
humans. B&G Foods provided Defendants with:
X OEHHA's “person most knowledgeable’s” sworn testimony admitting that (a)

was not aware of any governmental health organization listing acrylamide as a known hum

25 Case No. 2:2@v-00526KJM-DB

in

2
>
(¢}

SECOND AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF




© 00 N o o A~ w NP

N NN N N N N NN R P R P R PR R R
0o ~N o O B~ W N P O © 0 ~N o O » W N BB O

Case 2:20-cv-00526-KIM-DB Document 57 Filed 11/23/22 Page 27 of 42

carcinogen, (b) she was not aware of any pharmacodynamic data regarding rats arsdamama|
acrylamide, and (c) OEHHA did not actually “know” that acrylamide was a humeimagen.

X A review of the relevant epidemiologic studies demonstrated that there was n
consistent evidence that dietary acrylamide exposure increases the riskygfeaafydancer in

humans.

X A consent judgment entered by the California Attorney General setting hesbfat

level of 281 parts per billion of acrylamide in food products.

X A consent judgment entered by Center for Environmental Health setting a saf
harbor level of 350 parts per billion of acrylamide in food products.

X A consent judgment entered by Kim Embry setting a safe-harbor level @280
per billion of acrylamide in food products.

X Test results showing the Cookie Cakes contain 47.6, 65.2, and 73.1 parts pef
of acrylamide.

158. Defendants, however, refused to withdraw their notices unless Plaintiff paid a|
substantial sum or put a false cancer warning on the products.

159. Neither Embry nor EHA produced any evidence supporting their claims at any
That is because they have no evidence that the Cookies cause cancer, that thé3ropmation
65, or that the public would receive any benefit from a false cancer warning on the Cookies

F. Defendants’ Lawsuits Against B&G FoodsAre Part Of A Series Of Lawsuits
Brought Without Regard To Their Merit And For An Unlawful Purpose .

160. Defendants file a high volume of Notices of Violation with the hope that some
accused parties will pay them to go away. This is their business model. They are esteittier
the merits of their cases, because their goal is to impose litigation natéemdants. The
expense and burden of litigation is sufficient to coerce some defendants into labelling t
products as carcinogens, regardless of whether it is true. If Defendagess o not settle after
considerable litigation costs are impdsthe case is abandoned.

161. In concluding that a lawsuit is part of a series of lawsuits brought pursuant to

policy of starting legal proceedings without regard to their merit Courts ask tixetegal filings
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made, not out of a genuine interestednessing grievances, but as part of a pattern or practice

successive filings undertaken essentially for the purposes of harassB&@?Foods N. Am.,

Inc. v. Embry 29 F.4th 527, 539 (9th Cir. 2022krt. deniedNo. 22-83, 2022 WL 4654543 (U.S.

Oct 3, 2022).

162. These cases were not brought to address a legitimate grievance. Defendants
and will continue to enter into settlement agreements that, by their own admission itheydre
harmful to the people of California as explainedhia paragaphs below.

163. Further, Defendants typically will abandon their claims prior to a final adjuaica
when their “shaka&lown” tactics do not work.

164. On information and belief, Defendants routinely base their Notices of Violatiof
testing performed by an out-of-state laboratory, such as IEH.

165. On information and belief, Defendants select this laboratory because it uses 1
standard testing procedures that result in inflated test results.

166. On information and belief, Defendants select IEH because it destroys product

immediately after testing, making it impossible for anyone to retest the pra@ohactius challenge

the reliability or accuracy of the testing methods.

167. On information and belief, Defendants select IEH because it is located outopf
thus making it more difficult to obtain discovery from the laboratory establishingpt®par and
inadequate testing and quality control regimen.

168. Defendant Embry has filed at least 260 Notices of Violation pertaining to
acrylamide.

169. Of those, she withdrew 129 withoutirfig suit or obtaining a settlement.

170. Of the remaining 131 Notices of Violation, Defendant Embry settled just 25 cg

171. Thus, less than ten percent of Defendants’ Proposition 65 acrylamide lawsuits
resulted in any sort of resolution.

172. As discussedbove, many of the settlements entered by Embry were contrary

stated goal of serving the public interest. Embry enters settlements that permiétitiudieto sel

products containing a level of acrylamide that Defendants claim is “not safeSuvé warning, of

27 Case No. 2:2@v-00526KJM-DB

5 have

—

non

on-

S

Sta

ISES.

5 have

to her

SECOND AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF




© 00 N o o A~ w NP

N NN N N N N NN R P R P R PR R R
0o ~N o O B~ W N P O © 0 ~N o O » W N BB O

Case 2:20-cv-00526-KIJM-DB Document 57 Filed 11/23/22 Page 29 of 42

requires warnings for products that contain a level of acrylamide Embry bekes@safe no
warning label is needed.

173. Many of these settlements require food producers to label foods that contain
of acrylamide well below the NSRLOnN information and belief, the products at issue in these
cases contained levels of acrylamide below the NSRL, but the defendants sgttlag b&cause
was less expensive than litigation. These “over-warnings” do not benefit the publicr tRayhe
undermine the purpose of Proposition 65.

174. And virtually all of Embry’s settlements were for small, fiigure sums—elassic
“nuisance value” settlements paid by defendants because, as detailed above,dhsd natur
Proposition 65 makes defending lawsuits prohibitively expensive, and not because the slair
any merit.

175. Similarly, EHA has filed ove800 Notices of Violation, including 316 Notices of
Violation pertaining to acrylamide.

176. Less than 30% of these Notices of Violation resulted in the filing ofrgptaint.

177. Only approxinately20% of EHA’s Notices of Violation resulted in any kind of
settlement.

178. As was the case with Embry, many of these settlements require food producg
label foods that contain levels of acrylamide well below the NSRL. On information aef] tied
products at issue in these cases contained levels of acrylamide below the NSRé. deféndant
settled anyway because it was less expensive than litigation. Again, these oegsvdo not
benefit the public.

179. These settlemestdo not demonstrate that EHA'’S’ cases were meritorious or
successful. On the contrary they underscore that EHA prioritizes monetargsewar the publi

benefit or any good faith enforcement of Proposition 65.

evels

—

ns ha

rs to

\"2

CJ

180. EHA and Embry traded a public benefit for money. Specifically, they have entered

settlements that permit companies to sell products they believe are unsafepfdslitéo consumge

so long as they get paid.
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181. Further, any Proposition 65 litigation that is not “in the public interest” is unlawful.

The statute requires that private enforcers act “in the public interest. H&dth and Safety Cod
§ 25249.7(d).

182. The Attorney General has found that Embry and Glick have attempted to entq
least one settiment that was “contrary to the law, against public policy, and not enforceable)
Attorney General’s Mar. 2, 2018, LetterEenbry v. Earthbound Farp©ut-of-Court Proposition
65 Settlement. Upon receipt of this letter, Embry appears to have abanderigiddktion.

183. In 2018, Embry attempted to settle a Proposition 65 claim against Earthboung
LLC. The Attorney General objected to this settlement, which included $3,000 in civilipgenal
and a $37,000 attorney fee award, because (1) Defendant Embry received more than 25%
civil penalties; (2) the settlement “is not likely to result in any benefit to the publid,(3n
Defendant Glick’s $37,000 fee award was unreasonable.

184. In response to this letter, the parties rescinded the settlemeatragt and have n
submitted another for review.

185. EHA and Embry’s long history of meritless and unlawful Proposition 65 litigati
relevant here because they are suing B&G Foods with the same cut-and pastentdragkd on
the same false certificaté merit they submit in all of these cases. Their pattern and practice
unlawful conduct directed by Noam Glick has now become a recurring problem for B&G Fo

186. On information and belief, the “attorney’s fees” claimed by Defendants in thei
settlementsire inflated, and bear little to no relationship to the amount of time or effort
Defendants’ counsel expend in prosecuting Proposition 65 actions.

187. Defendants are aware that it is unconstitutional to compel a company to fakss
its products, but they have sought to do so hundreds of times, and will continue to do so un
Court intervenes.

188. Therefore, Defendants’ serial litigation was brought for an unlawful purpose.

G. Defendantsknew Their Claims Are Unconstitutional

189. Defendantsstate court lavsuits are also shams for the separate and independe

reason that Defendants knew, or reasonably should have known, that their litigation violate
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First Amendment. Defendants’ lawsuits against B&G Foods were both filegsafteus
constitutional questions were raised about PropositiaacB88amide litigation irCalChamber.
Defendants have continued to prosecute their lawsuits even after the issiudwecajunction in
Calchambeysuch as by filing amended Notices of Violation. And Defendants continued to fi
Proposition 65 acrylamide lawsudfter the CalChambeiinjunction issued. This is because
Defendants know that their lawsuits are objectively baseless, but file therayamtivout regard
for the merits.

190. From the outset, Defendants have prosecuted their claims despite knowing, g
having a reasonable basis to know, that their claims are unconstitutional. In Octoberp#a019
to either Embry or EHA'’s lawsuit, the California Chamber of Commerce filed aiiagaiming
the First Amendmergrohibits California from forcing businesses to make false statements, 4
because California does not “know” that eating food with acrylamide causes canagsle) pe
Proposition 65 is unconstitutional if it mandates that assertion.

191. On March 30, 2021this Court held inCalifornia Chamber of Commerce v.
Becerrg 529 F. Supp. 3d 1099 (E.D. Cal. 2024fj,d 29 4th 468 (9th Cir. 2022) Calchambet),
that the available evidence, including much of the evidence that B&G Foods provided to
Defendants on March 20, 2020, shows that the state does not, in fact “know” acrylamide c§
cancer.

192. This Court observed in that case that “Some evidence does support [an inferg
that acrylamide in food causes cancer in humans], including laboratory experirntentscg and
rats, in vitro studies of human cells, and statistical investigations of tumor genBuedozens o
epidemiological studies have failed to tie human cancer to a diet of food contanyilagnéde.
Nor have public health authorities advised peoplditoinate acrylamide from their diets . . . In
short, [Proposition 65’s] safe harbor warning is controversial because it elevatadeooka
legitimately unresolved scientific debate about whether eating foods and drinks cgntaini
acrylamide increases the risk of cancetdlifornia Chamber of Com. v. Becera29 F. Supp. 3(
1099, 1117 (E.D. Cal. 20213ff'd sub nom. California Chamber of Com. v. Council for Educ.
Rsch. on Toxi¢9 F.4th 468 (9th Cir. 2022).
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193. A preliminary injunction issued: “no person may file or prosecute a new lawsuit to

enforce the Proposition 65 warning requirement for cancer as applied to acrylanooi@ amnél
beverage products. This injunction applies to the requirement that any “person in thetours
doing business” prades a “clear and reasonable warning” for cancer before “expos[ing] any
individual to” acrylamide in food and beverage products under California Health & Safeéty8C
25249.6. It applies to the Attorney General and his officers, employees, or agents,laoxtaf |
privity or acting in concert with those entities or individuals, including private enfoureter
section 25249.7(d) of the California Health & Safety Code.” That injunction was dissolved,
reinstated by the Ninth Circuit.

194. Defendants wre aware of the controversy over Proposition 65 labels for food
products that contain acrylamide, whether acrylamide in food causes cancer, and thbedtate
could “know” that acrylamide in food causes cancer in humans, before bringing theitsawsui

195. Defendants are aware of this Court’s holdings, and the Ninth Circuit’s holding
California Chamber of Com. v. Becerr&ee e.gex. |, Plaintiff Kim Embry’s Memo. P. and A.
iso Mot. to Stay Court Proceedings (April 20, 2021), Case No. RG20057491 at 1:18.

196. Defendants are aware, and are obliged to know, that Plaintiff cannot be caintq
make false or controversial statements about its own products.

197. Nonetheless, Defendants seek to compel Plaintiff to make statements about i
products that arfalse or at least controversial in violation of the United States and California
constitutions. When provided evidence that thereasthe very leasta controversy over
whether acrylamide causes cancer, Defendants responded by demanding hundreds of thot
dollars.

198. Defendants continue to prosecute their unconstitutional claims against Plainti
because they hope to leverage settlements from Plaintiff.

199. Defendants believed, and continue to believe, that the costs of litigation are
sufficient to pressure Plaintiff to pay them to go away. This abuse of the litigatiespliedhe

core of their business model.
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200. The end result that is likely to result from Defendants’ lawsuit is irrelevant to t
calculus regarding whether these cases should be filgsbsecuted. The goal of the lawsuit is
cause enough harm to B&G Foods through injury to their reputations and litigation costs thg
pay Defendants to go away.

H. Compelling B&G Foods To Make False Or Controversial Statements About Itg
Products Violates TheU.S. Constitution.

201. Defendants lawsuits are a sham for the separate and independent reason thg
lawsuits are unconstitutional. A lawsuit is a sham if “no reasonable litigant cavddrealistically
expected success on the merits . White v. Lee227 F.3d 1214, 1232 (9th Cir. 2000). That is
necessarily true here because Defendants’ lawsuits are unconstitutional éacthes this Court
correctly held inCalChamber

202. The First Amendment to the United States Constitution prohibitsastties from
compelling false or controversial statements.

203. The government may compel truthful disclosure in commercial speech as lon
compelled disclosure is reasonably related to a substantial governmental.intbeesequired
disclosure must be limited to purely factual and uncontroversial informafiatifornia Chamber
of Com. v. Becerrgd29 F. Supp. 3d 1099, 1116 (E.D. Cal. 202ff)d sub nom. California
Chamber of Com. v. Council for Educ. & Rsch. on Tox@6d-.4th 468 (9th Cir. 2022).

204. The warning label that Defendants seek to compel Plaintiff to place on its pro
is false. The State of California does not know that acrylamide in food causes oatltatrthe
Cookie Cakes or Sandwich Cookies cause cancer.

205. For these veryeasons, on March 30, 2021, this Court enjoined future prosecul

Proposition 65 acrylamide lawsuits. In issuing that injunction, the Court explained:

[T]he State has not shown [the Proposition 65 acrylamide cancer
warning] is purely factual and uncontroversial. By asserting vaguely
that consuming a product can “expose” a person to acrylanade—
chemical most people have likely never used in preparing food or
even heard of-the warning implies incorrectly that acrylamide is an
additive or ingredient. . . .

[D]ozens of epidemiological studies have failed to tie human cancer

to a diet of food containing acrylamide. Nor have public health
authorities advised people to eliminate acrylamide from their
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diets.. .. California has also decided that coffee, one of the most
common sources of acrylamide, actually reduces the risks of some
cancers. . . . In short, the safe harbor warning is controversial because
it elevates one side of a legitimately unresolved scientific debate
about whether eating foods and drinks containing acrylamide
increases the risk of cancer.

Calchamber529 F. Supp. 3d at 1117-18. On March 17, 2022, the Ninth Circuit affirmed thi
Court’'sCalchambedecision. 29 F.4th 468. Notwithstanding the injunction, Defendants hay
continued to threaten Plaintiff with prosecution of their claims and have continuezinei

Proposition 65 claims based on the presence of acrylamide in food.

l. Compelling B&G Foods To Make False Or Controversial Statements About Itg
Products Violates TheCalifornia Constitution.

\"ZJ

e

206. Defendants’ state court lawsuits are a sham for the separate and independent reaso

that they violate the California Constitution. Even if Defendants’ lawsuite n@trunconstitutiong
under the First Amendment, they would still be objectilrgeless and shams because they
violate the broad free speech rights guaranteed by the California Constitution.

207. Atrticle I, section 2 of the California Constitution provides: “(a) Every person m
freely speak, write and publish his or her sentiments on all subjects, being responsitEeabuss
of this right. A law may not restrain or abridge liberty of speech or press.”

208. Article I's free speech clause enjoys existence and force independent afthe H
Amendment to the federal Constitutio@grawan Farming, Inc. v. Lyo{2000) 24 Cal. 4th 468,
489 “Gerawan 1.)

209. The state Constitution's free speech clause is at least as broad, and in some
broader, than the comparable provision of the federal Constitutasky v. Nike, Inq2002) 27
Cal.4th 939, 958-959.) The California Constitution's protection of speech “on all subjects” &
without limitation to normisleading commercial speechd.(at p.959.)

210. Article I, section 2 “comprises both a right to speak freely and also a right tmr
from doing so at all, and is therefore put at risk both by prohibiting a speaker from saying wj
otherwise would say and also by compelling him to say what he otherwise would not say.”

(Gerawan |, supraat p. 491.) “For corporations as for individuals thoice to speak includes
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within it the choice of what not to sayP#cific Gas & Elec. Co. v. Public Util. Comm'n, supra,
475 U.S. 1, 16, 106 S.Ct. 903, 89 L.Ed.2d 1.)

211. *“[T]his general rule, that the speaker has the right to tailor the speechsapylie
only to expressions of value, opinion, or endorsement, but equally to statements of fact the
would rather avoid.”Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Bo§1885
515 U.S. 557, 573, 115 S.Ct. 2338, 132 L.Ed.2d 487.)

212. *“[A]rticle I's right to freedom of speech, without more, would not allow compel
one who engages in commercial speech to say through advertising what he otherwise wou
say, when his message is about a lawful product or service and is not otli@isei s
misleading.” Gerawan I, supraat p. 509.)

213. B&G Foods therefore cannot be compelled to label its products as carcinoger
under California law.

214. Therefore, Defendants’ lawsuits have been brought for an unlawful purpose.

II. DEFENDANTS ARE STATE ACTORS

215. The State is responsible for, and benefits from, Defendants’ conduct.

216. Under Proposition 65, the State authorizes numerous persons to prosecute th
on the State’s behalf: the Attorney General, a district attorney, a variety loféveginment
officials or a private enforcer, such as Ms. Embry or EHA. Californidth&aSafety Code
§ 25249.7(c) and (d).

217. The State allows all these enforcement representatives to seek penalties of u
$2,500 per day for each violatiofd. § 25249.7(b).

218. Anyone who brings a case is eligible to recover 25 percent of the pedalty,
8 25249.12(d), as well as reasonable attorneys’ fees and costs, Cal. Code Civ. Proc. § 102

219. This creates strong incentives for litigation and a perverse incentive favebus
conduct. See, e.g., Anthony T. Caso, Bounty Hunters and the Publiesttek Study of
California’s Proposition65, 13 ENGAGE 30, 31 (Mar. 2012) (describing case in which “law firm
created an ‘astroturf’ environmental group to be a plaintiff in Proposition 63iiigawhich

group “consisted of partners from the law firm” and which “sent out hundreds of dentansl let
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charging businesses with failure to provide warnings” and “extort[ing] payment®wfey fees o
contributions to the front group”).

220. In addition to penalties, the State allows enforcement representatsesskio
injunctive relief to require mandatory consumer warnings by food companies in “a court of
competent jurisdiction.” Cal. Health & Safety Code § 25249.7(a).

221. Enforcement representatives rely on OEHHA to identify chemicals and
concentration levels thate supposedly “known” to cause candek. 88 25249.8(ajb).

222. Acrylamide currently is listed as a canoausing substance by OEHHA.

223. The State encourages enforcement representatives like Defendants to sue fo

companies for injunctive and monetarjiet

224. If a product such as the Cookie Cakes or Sandwich Cookies is found to contain

acrylamide at the proscribed level, the State, through its representaiingeséood companies
notify consumers that the affected product contains acrylamide which is “known tathefS

California to cause cancer”:

WARNING: Consuming this product can expose you to
[Acrylamide], which is known to the State of California to cause
cancer. For more information, gowevw.P65Warnings.ca.gov/food

27 Cal. Code Regs 8§ 25607.2(a)(2).

225. The required warnings on product labels mandated by the State and enforceq
prosecutors must be large and obviows, “must be set off from other surrounding information
and “enclosed in a box.Id. § 25607.1(b).

226. The State revises and regulatessehrequirements from time to time, and consu
with its private enforcement representatives in doing so.

227. Under Proposition 65, private plaintiffs are required to provide 60-days’ noticeg
the California Attorney General, the district attorney, cityra#g, or prosecutor in whose
jurisdiction the violation is alleged to have occurred, and to the alleged violator behgystdit.
Cal. Health & Safety Code § 25249.7(d)(1).

228. The California Attorney General maintains a database of theday6otices,

available ahttps://oag.ca.gov/prop65/@xy-noticesearch
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229. To date, nearly 1420 60-day notices for alleged violations of the Proposition §
warning requiement with respect to alleged exposures to acrylamide have been filed.

230. Two hundred and sixty-three of these acrylamide notices were filed by Embryj
316 were filed by EHA.

231. Hundreds of these 60-day notices relate to acrylamide in food products.

232. These60-day notices include alleged violations related to potato and pozaéat

5

. and

products (more than 90 notices); nut butters, including peanut and almond butter (more than 40

notices); almonds (more than 30 notices); cereals (more than 20 notices); anthureethan 10
notices).

233. The rate of notices of violation for acrylamide have steadily increased in recel
years, from just 32 notices in 2016 to 205 in 2019.

234. As described below, Defendants Embry and EHA are state actors purporting
on behalf of the government of California.

a. The State is intimately entwined in, encourages, and closely monitors
Defendants’ Proposition 65 litigation, which it directly and indirectly regulates,ater@nd guide
through the California Attorney General’s office.

b. Prior to initiating any private action, bounty hunters like Defendants se
Notice of Violation on the State through the Attorney General’s office, togethervidinee
supporting the supposed merit of the bounty hunter’s allegations.

C. This is so that the State can regulate, monénd encourage the propose(
action.

d. If the State believes the notice lacks merit, it serves a letter on the part
object to any action. Cal. Health & Safety Code § 25249.7(f). In doing so, the State takes
active role as gatekeeper to pernupgosedly meritorious cases to proceed and to reject or c(
cases that lack merit.

e. The State also monitors the activity of its Proposition 65 enforcement

representatives such as Defendants by, among other things: requesting pre-approval of an

potential settlement or consent judgment, receiving and reviewing notices regargnoptiess of
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acrylamide case litigation, intervening in particular cases, regulating the cahdeptesentative
demanding to receive proportional cuts of civil penalties, and retaining the abilitynigeglzdter
or amend the regulations governing a particular Proposition 65 chemical and enforceivignt :

f. The Attorney General specifically regulates individual settlement
agreements involving Defendants.

g. Defendants’ etions are so substantively “entwined” in the State’s
enforcement regime that their action constitutes state conduct by the government.

h. Indeed, without the State’s imprimatur, support, guidance and regulatid
Defendants would not have the ability to threaten and impose upon Plaintiff's constitugbtsa
SeeBurton v. Wilmington Parking Auth365 U.S. 715, (1961) (where restaurant leased premi
from a government agency and both parties benefited financially from the arrangestantrant’
radal discrimination constituted state action).

I. Defendants also are performing a quintessential state function by actin
California’s enforcement arm relating to the presence of targeted chemidadseinvironment.

J- Moreover, the State is not merely a passive actor in such activity, but
entire department devoted to regulating, following, and encouraging the unconstitutionagl at;
issue hereSeelee v. Katz276 F.3d 550, 554-57 (9th Cir. 2002) (private lessee of a public
outdoor area owned by the city performed a traditional sovereign function when it sought tg
regulate free speech activity on the land).

k. Defendants are further engaged in state action because, on informatio
belief, they conspire with state officials to deprive businesses of thesgeseh right by enforcir
Proposition 65 in violation of the First Amendment to the United States Constitution hemnepec

for which state officials receive substantial compensat®geDennis v. Sparks149 U.S. 24

\*J

hCt

ns,

SEeSs

LY

g as

as an

tivit

n and

19

(1980) (private person who bribed a judge to obtain an injunction was engaged in state action).

235. And, Defendants are serving as government actors because California has
interjected itself into this dispute by virtue of the fact that Proposition 65 is atsttaite sind
Defendants have filed suit in state couBeeGrant v. Johnsonl5 F.3d 146, 149 (9th Cir. 1994)

(existence of state statute and necessary involvement of state judge providactistateecessar,
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to present challenge to Oregon statute allowing appointment of temporary guardiamddrlit
person deemed mentally incompetent).

236. On information and belief, the State’s employees have communicated with
Defendants repeatedly over the last several y@atencouraged and assisted them in securin
monetary penalties from food companies accused of having acrylamide in their products.

237. The State also has received monetary compensation from Defendants in con
with frivolous acrylamide lawsuits agairgher food companies and would receive compensa
should Defendants obtain monetary relief from Plaintiff.

V. DEFENDANTS’ CONDUCT HAS INJURED B&G FOODS

238. Defendants’ conduct has caused B&G Foods to incur monetary damages by
imposing litigation costs in excess of $345,000, and impugning the reputation of its product
brands.

CAUSES OF ACTION

First Cause of Action against All Defendants
(42 U.S.C. §1983)
(Violation of the First Amendment to the United States Constitution)

239. Plaintiff incorporates the foregoing paragraphs as if fully restated herein.

240. The Free Speech Clause of the First Amendment of the United States Consti
provides that “Congress shall make no law ... abridging the freedom of speech.Cals.
AMEND. I. The Fourteenth Amendment of the United States Constitution made this proacrig
applicable to the States and their political subdivisiddsAMEND. XIV § 1.

241. In addition to providing protections against restrictions on spéeelkirst
Amendment provides protection against the governmamipellingindividuals or entities to
engage in speech.

242. Under the First Amendment, laws compelling speech receive strict scriltiogley,
v. Maynard 430 U.S. 705, 715-16 (1977). Laws regjuljacommercial speech generally receiv|

least intermediate scrutinye., they are prohibited if they do not directly and materially advan

the government’s interest, or are more extensive than nece€ary.Hudson Gas & Elec. Corp.

v. Pub. Serv. Comm'd47 U.S. 557, 566 (1980). And even laws that require businesses to |
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information in connection with commercial transactions are permissible only if thygetled
disclosure is of information that is purely factual and uncontroversiabnmably related to a
substantial government purpose, and not unjustified or unduly burdenstatielnst. of Family
Life Advocates v. Becerrd38 S. Ct. 2361, 2372, 237Zauderer v. Office of Disciplinary
Counsel 471 U.S. 626, 651 (1985).

243. A Proposition 65 warning, irrespective of the specific language used, conveys
the chemical at issue (here, acrylamide) causes cancer in humans.

244. Contrary to the warning mandated by Proposition 65, there is no reliable sciel
evidence that dietary acrylamifl®ind in the Cookie Cakes or Sandwich Cookies increases tf
of cancer in humans.

245. To the contrary, a large number of epidemiological studies suggest that there
association between exposure to acrylamide from food products and cancer in humans.

246. Nor does California “know” that dietary acrylamide causes cancer.

247. In fact, the California agency responsible for implementing Proposition 65,
OEHHA, has admitted that it doast know that acrylamide is a human carcinogen.

248. The Proposition 65 warning reigement as applied to acrylamide in the Cookie
Cakes or Sandwich Cookies thus seeks to compel speech that is literally fallsadimg, and
factually controversial See California Chamber of Com. v. Council for Educ. & Rsch. on ToX
29 F.4" 468, 479 (9th Cir. 2022).

249. Because Proposition 65’s warning requirement as applied to acrylamide in thg
Cookie Cakes and Sandwich Cookies is false, misleading, and factually controveraraiot
survive any level of constitutional scrutinfee Video Software Dealers Ass’n v. Schwarzeng
556 F.3d 950, 967 (9th Cir. 2009) (“[T]he State has no legitimate reason to force reialéiss t
false information on their products.”). Proposition 65’s warning as applied constitutes
impermissible compelled speechder the First Amendment and should be enjoined.

250. Defendants are enforcement representatives of the State of California. Theis

are regulated, governed by and ostensibly taken to economically benefit the State.
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251. Defendants seek to enforce Propositt5 against Plaintiff based on the alleged
presence of acrylamide in the Cookie Cakes and Sandwich Cookies.

252. Defendants’ threatened enforcement and prosecution violates Plaintiff's uigyhé
the First Amendment to the Constitution, by impermissiblkisgeto require Plaintiff to place ar
objectionable warning on its products that would falsely tell consumers the productsaracese
See California Chamber of Com. v. Council for Educ. & Rsch. on T&8ds.4th 468, 479 (9th
Cir. 2022).

253. Cookie Cakes and Sandwich Cookies have never caused cancer.

254. Defendants’ threatened enforcement is made under color of state law for marj
reasons highlighted throughout this Complaint: The State is entwined and has a symbiotic
relationship with Defendants; Defendants are fulfilling a traditional goventathfunction; and
Defendants and the State are engaged in conduct that would rise to a conspiracy.

255. All of those actions involve an intended violation of Plaintiff's First Amendmer]
Rights.

256. Further, a California statute and California court are necessarily involve in t
dispute.

257. Plaintiff is entitled to an injunction against further prosecution or threats of
prosecution under Proposition 65 related to the alleged acrylamide in its Cookie Cakes and
Sandwich Cookies, and to an award of double Plaintiff's damages, including attorneys’ fees
costs, as permitted under Section 1983.

258. Federal courts are obligated under Section 1983 to provide a remedy against
prosecutions impinging on Constitutional rights, including the First Amendniithum v.
Foster, 407 U.S. 225, 227 (1972).

259. Moreover, Defendants’ Proposition 65 litigation relating to the alleged acrylan

in the Cookie Cakes and Sandwich Cookies is not protected petitioning activity because the

lawsuits are objectively baseless and Defendants’ mistibenging them was to extort money

from B&G Foods; Defendants initiated litigation against B&G Foods as part of a sétavsuits
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brought pursuant to a policy of starting legal proceedings without regard to the merits &ed f

purpose of extorting settlements; and, Defendants made intentional misrepi@seahe court

Second Cause of Actiomgainst All Defendants
Declaratory Judgment
(28 U.S.C. § 2201)

260. Plaintiff incorporates the foregoing paragraphs as if fully restated herein.

261. There is an actual and imminent controversy between the parties regarding whether

the application of Proposition 65’s acrylamide warning requirement to the Cookie Cakes and

Sandwich Cookies violates the Fisstd/erFourteentAmendmentso the United Stais
Constitution.
262. Plaintiff accordingly requests a declaration that the enforcement of Propositio

against the Cookie Cakes and Sandwich Cookies is unconstitutional.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for judgment and relief against Defendantdlaw$:

A. For an injunction against further unconstitutional threats and lawsuits against
Plaintiff regarding the acrylamide in its Cookie Cakes and Sandwich Cookies products.

B. A declaration that the Proposition 65 warning requirement for cancer as appli

Cookie Cakes and Sandwich Cookies violates the First Amendment of the United States

Constitution.
C. For damages in an amount to be determined according to proof.
D. Plaintiff's attorneys’ fees and costs.
E. All such other and further relief as the Court may deem just, proper, and equif
Dated: November 23, 2022 Respectfully Submitted,
BRAUNHAGEY & BORDEN LLP
By: /s/J. Noah Hagey
J. Noah Hagey
Attorneys for Plaintiff
B&G Foods North America, Inc.
41 Case No. 2:2@v-00526KJM-DB
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA

KIM EMBRY, AN INDIVIDUAL,
Plaintiff,
VS. CASE NO. RG20057491
B&G FOODS NORTH AMERICA, INC.,
A DELAWARE CORP., RALPH'S
GROCERY COMPANY, AN OHIO CORP.
Defendants.

DEPOSITION OF KIM EMBRY
APPEARING REMOTELY FROM
San Francisco, California

Friday, November 13, 2020

Stenographically Reported by: Ashley Soevyn,

CSR No. 12019

APPEARING REMOTELY FROM MARIN COUNTY, CALIFORNIA
Magna Job No. 663115
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Kim Embry about the legal issues. 10:44:27
MR. KWASNIEWSKI: Counsel, you need to
stop with the speaking objections, that's
inappropriate. Your role here is to object to form
and preserve other evidentiary objections for the  10:44:37
record, that's it. If you want to argue or discuss
with me, you know, the relevancy of my questions, we
can do so off line, but I'm not going to waste
record time doing that. So I'm going to proceed
with my examination. 10:44:50
MR. GLICK: Objection. Calls -- calls
for a legal conclusion.
MR. KWASNIEWSKI: So, Madam Court
Reporter, could you read back my question?
THE REPORTER: Sure, David, hold on. I 10:44:56
have to go above the colloquy. "But of course if a
product doesn't cause cancer, there would be no
public benefit in requiring a warning, right?"
MR. GLICK: Same objection. Incomplete
hypothetical. 10:45:22
THE WITNESS: I'm just wanting to make
sure I'm answering this correctly because of how it
was worded. | would say yes. | don't want to just
guess here but...

BY MR. KWASNIEWSKI: 10:45:47

Eiled 11/23/22 Page 30f9
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Page 34
Q Soldon't want you to guess either, 10:45:47

Ms. Embry, but just to be clear, is your answer that
there would be a public benefit to put a warning on
a product even if the product doesn't cause cancer?
MR. GLICK: Calls -- calls for alegal 10:46:00
conclusion, incomplete hypothetical.
THE WITNESS: | agree. | think that
guestion is hypothetical.
BY MR. KWASNIEWSKI:

Q AndI--itis a hypothetical, and I'm -- 10:46:09
I'm just asking you to -- to answer the
hypothetical.

Hypothetically, let's assume there's a
product out there that doesn't cause cancer, has no
ingredient that causes cancer. You would agree in  10:46:21
that instance that putting a warning on that product
that says it does cause cancer would not benefit
anyone?

A Correct.

Q And it would be wrong to make a company 10:46:36
put a warning on its products that says it causes
cancer when that product doesn't cause cancer,
right?

MR. GLICK: Objection. Vague and

ambiguous as to "wrong," calls for a legal 10:46:46
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Page 35

conclusion. Vague and ambiguous altogether, 10:46:48
incomplete hypothetical. You can do your best to
answer that question, Kim, if you're able to
understand it.
THE WITNESS: Yes. 10:47:01
BY MR. KWASNIEWSKI:
Q So returning briefly to our discussion
about the Attorney General's regulations. You
understand that the Attorney General has also said
that civil penalties in a Prop 65 settlement are not 10:47:19
to be traded for payments of attorney's fees, right?
MR. GLICK: Obijection. Calls for a legal
conclusion.
THE WITNESS: 1| -- 1 don't know.
BY MR. KWASNIEWSKI: 10:47:35
Q Okay. | mean, do you agree that it would
be wrong for lawyers to shake down businesses purely
for their own benefit?
MR. GLICK: Objection. Argumentative,
calls for a legal conclusion, incomplete 10:47:47
hypothetical, vague and ambiguous.
THE WITNESS: Yes.
BY MR. KWASNIEWSKI:
Q Prop 65 was enacted,as you mentioned

earlier, to help protect consumers, correct? 10:48:10
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Page 80

conclusion, vague and ambiguous, lacks foundation. 11:59:17
BY MR. KWASNIEWSKI:
Q You can answer, Ms. Embry, if you can.
A | -- actually, | don't know the answer to
this, so | would say no. 11:59:37
Q Okay. Earlier we talked a little bit
about your research into acrylamide. | want to get
a bit more specific now.
Have you read any scientific study about
whether the cookie cakes at issue in this lawsuit ~ 11:59:58
cause cancer?
A No.
Q What about any study that the cookie
cakes cause birth defects?
A No. 12:00:09
Q Are you aware of any person who has ever
contracted cancer because he ate these cookie cakes?
A No.
Q Or any person who has had a birth defect
because he ate these cookie cakes or she? 12:00:29
A No.
Q So your goal in bringing this lawsuit or
at least one goal is to get warnings on these
products, correct?

A Yes. 12:00:56
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So the chemical that's in there is what causes 12:02:15
cancer, just like a cigarette. The wrapper of a

cigarette doesn't cause cancer, but what the

chemicals are inside is what do. That's why people

went after big cigarette companies. 12:02:27
BY MR. KWASNIEWSKI:

Q Gotit. So do I understand you to be
suggesting that cookie cakes are as bad for you as
cigarettes?

A That's not what | -- 12:02:36

MR. GLICK: Hold on. Hold on.
Objection. Calls for expert testimony, lacks
foundation, argumentative. Go ahead.
THE WITNESS: That's not --
BY MR. KWASNIEWSKI: 12:02:47

Q You can answer the question.

A No.

Q And you said before that you're not aware
of anyone who has ever contracted cancer because
they ate cookie cakes, right? 12:02:58

A Not cookie cakes, no.

Q Did you specifically do any research
before you filed this complaint regarding how often
people eat cookie cakes?

A | did not do research, no. 12:03:17

Eiled 11/23/22 Page 7 of 9
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Q Do you have an understanding, apart from 12:03:20
any discussions you may have had with your
attorneys, about how many cookie cakes a person
would have to eat to be exposed to a dangerous level
of acrylamide? 12:03:33
MR. GLICK: Objection. Calls for expert
testimony and calls for attorney-client
communications, and although he did caveat that to
say apart from our communications, do not reveal in
answering the question anything that might be 12:03:47
protected by the attorney-client privilege.
THE WITNESS: Could you repeat the
guestion?
MR. KWASNIEWSKI: Sure. Madam Court
Reporter, would you mind reading it back. 12:03:57
THE REPORTER: (Record read.) Do you
have an understanding apart from any discussions you
may have had with your attorneys about how many
cookie cakes a person would have to eat to be
exposed to a dangerous level of acrylamide? 12:04:18
THE WITNESS: No, that's where | would
trust an expert's opinion.
BY MR. KWASNIEWSKI:
Q So let's talk about the co-defendant, my

other client, which is Ralph's Grocery Company. Why 12:04:26
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I, the undersigned, a Certified Shorthand
Reporter of the State of California, do hereby
certify:

That the foregoing proceedings were taken
before me at the time and place herein set forth;
that any witnesses in the foregoing proceedings,
prior to testifying, were duly sworn; that a record
of the proceedings was made by me using machine
shorthand, which was thereafter transcribed under my
direction; further, that the foregoing is a true
record of the testimony given.

| further certify | am neither financially
interested in the action nor a relative or employee
of any attorney or party to this action.

IN WITNESS WHEREOF, | have this November
30, 2020 subscribed my name.

ASHLEY SOEVYN
CSR No. 12019
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NICHOLAS & TOMASEVIC, LLP
Craig M. Nicholas (SBN 178444)
Jake Schulte (SBN 293888)

225 Broadway, Suite 1900

San Diego, California 92101

Tel: (619) 325-0492

Email: craig@nicholaslaw.org

Email: jschulte@nicholaslaw.org

GLICK LAW GROUP, PC
Noam Glick (SBN 251582)
225 Broadway, Suite D9
San Diego, California 92101
Tel: (619) 382-3400
Fax: (619) 393-0154
Email: noam@glicklawgroup.com

Attorneys for Plaintiff
Kim Embry

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAMEDA

KIM EMBRY, an individual,

Plaintiff,
V.

B&G FOODS NORTH AMERICA, INC.a
Delaware corporatig)RALPHS GROCERY
COMPANY, an Ohio corporation, DOES 1
through 100, inclusive,

Defendants.

Case No.:RG20057491

KIM EMBRY'S SUPPLEMENTAL
RESPONSESTO DEFENDANTS B&G
FOODS NORTH AMERICA, INC.'S
REQUESTS FOR ADMISSION (SET ONE)

520
The Honorable Julia Spain

Dept:
Judge:

Complaint Filed: March 6, 2020
Trial Date: November 19, 2021

PROPOUNDING PARTY: DEFENDANT, B&G FOODS NORTH AMERICA, INC.

RESPONDING PARTY: PLAINTIFF, KIM EMBRY

SET NUMBER: ONE (1)

Pursuant to California Code of Civil Procedure (“C.C.P.”) § 2031 et Blgntiff KIM

EMBRY (*Plaintiff”) provides these responsesiefendanB&G FOODS NORTH AMERICA

INC. (“Defendani) First Set of Requests féxdmission(“Requests”), as follows:

I

1

KIM EMBRY’S SUPPLEMENTALRESPONSE TO DEFENDANTSB&G FOODS NORTH AMERICA, INC.'S
REQUESTS FORADMISSION (SET ONE)
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PRELIMINARY STATEMENT

Responding Partyeserves heright to amend, supplement, or otherwise modify
objections as she may hereafter discover mé@rmation.All objections and grounds therefor
are hereby expressly reserved to be interposed, either by motion or otherwise gatimdat
However, Plaintiff does not assume any ongoing duty to amend these responses and/or ol
Each responsis given subject to any protective order entered or to be entered in this case.

The objections set forth are made solely for purposes of this dispute. Objections

relevance, materiality and admissibility, and any and all other objections and gnduciasvould

require the exclusion of statements, if such statements were made by a withest qunds

testifying at court, are expressly reserved and may be interposed at the depoattibie time of
arbitration.

No admissions of any nature whatsoever are to be implied or inferred. Thbadaet
request here may be responded to should not be taken as an admission, or concessi
existence of any set of facts assumed by such request, or that such respoitstesastience
thus set forth oassumed.

GENERAL OBJECTIONS

1. Plaintiff has not completed her investigation or analysis of the facts or def
raised in and related to this action and has not yet completed preparation.féhé&itdllowing
responses are given without prejudice to Plaintiff's right to produce or disclose,tat dalee,
subsequent information. Without in any way assuming any obligation to do so, Plaintiff re
the right to alter, supplement, amend or otherwise modify these responses in angnyatynae,
including at trial, in light of facts determined to be relevant or revealed througdvery, further
investigation or further legal analysRlaintiff also reserves the right to apply for relief to pert
the insertion into these responses of any information that has been inadvertentlyenitioniity
omitted or to introduce such information into evidence at the time of arbitrationlor tria

2. Responding Party objects to each request to the extent it seeks the produg
disclosure of any information or writing protected by the attowcient privilege, the attorney

work product doctrine, or other applicable privilege or protection, including, but not limjtie t
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right to privacy of Plaintiff, the deponent, and/or thpakties

3. Respondhg Party objects to each request to the extent they seek inform
documents, or testimony containing confidential or proprietary information or traggssecr

4. Responding Party objects to each request to the extent they are vague, ove
oppressie, and unreasonably burdensome, that they use terms that are not defined or t
common meaning, and that they do not appear focused on information that may be relevar

litigation and are not reasonably calculated to lead to the discovedynidsible evidence.

ation,

rbroad
hat lacl

1t to thi

5. Responding Party objects to eawquest to the extent it requests information

equally available to the propounding party.
6. Responding Party objects to each request to the extent it requests informati

does not exist and is not in the deponent’s possession, custody, or control.

7. Responding Party objects to eaeljuest to the extent it is overbroad, unreason;
burdensome, and oppressive on the grounds that they require the deponent to produce
all” “documents,” “communictons,” and “emails”

8. Responding Party objects to each request to the extent it is duplicative, cumt
and/or repetitive.

9. Responding Party objects to each request to the extent it purports to impose

of the deponent to undertake a search for information or documents beyond a diligent s¢
the locations where documents or information responsive to each request would reasor
expected to be found.

10.  Plaintiff reserveshe right to challenge the relevance or admissibility of any of tf
responses or parts thereof at the trial or other proceeding in this or any otherAltisoich
objections are reserved and may be interposed at the time of trial, arbitrattrergoroceeding

11. Responding Party objects to each request to the exteofuires a compilation o
documents beyond which is required under the California Code of Civil Procedure.

12. Responding Party objects tioe instructions and definitions to the extent, if a
they are vague and ambiguous with respect to this specifiocgsebeyond the requirements
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the California Code of Civil Procedure, the California Rules of Court, or the applicdbdeof
this Court.

OBJECTIONS TO DOCUMENT REQUESTS

REQUEST FOR ADMISSION NO. 1

Admit that YOU are not aware of any instance & @OOKIE CAKES causing cancer i
anyone.

RESPONSE TO REQUEST FORADMISSION NO. 1:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further

objects on the ground that the term “instance,” in the context ofRpiest, is vague and

ambiguous. Plaintiff further objects to this request to the extent that it seeksiypeedisclosure
of experts and expert opinion. Plaintiff further objects on the grounds that this question
reasonably calculated to lead be tdiscovery of evidence relevant to any party’s claim or defe
Plaintiff further objects to this request to the extent that the requested ititornmsa equally
available to Defendant

SUPPLEMENTAL RESPONSE TO REQUEST FORADMISSION NO. I1:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further
objects on the ground that the term “instance,” in the context of this Request, is wnalg
ambiguous. Runtiff further objects to this request to the extent that it seeks premature disc
of experts and expert opinion. Plaintiff further objects on the grounds that this question
reasonably calculated to lead to the discovery of evidence retevamy party’s claim or defense
Plaintiff further objects to this request to the extent that the requested ititornmsa equally
available to Defendant.

Subject to and without waiving the Preliminary Statement and General Objectiohe 3
specific obgctions Plaintiff responds as follows: Plaintiff is informed and believes that acrylar
causes cancer, and that the Cookie Cakes contain high levels of acrylamide. Bey®&haiitiét
Is not aware of specific instances of the Cookie Cakes causing cancer in any spsiafiter.

I
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REQUEST FOR ADMISSION NO. 2:

Admit that YOU are not aware of any scientific research, analysis, or study shbain
acrylamide in food causes cancer.

RESPONSE TO REQUEST FORADMISSION NO. 2:

Plaintiff incorporates all Gearal Objections as though fully set forth here. Plaintiff furt
objects to the terms “scientific research,” “analysis,” and “study” as vagdeambiguous
Plaintiff further objects to this request to the extent that it seeks prentiggalesure of expes
and expert opinion. Plaintiff further objects to this request to the extent that the eeq
information is equally available to Defendant. Plaintiff further objects on the grdahatishis
guestion is not reasonably calculated to lead to the discovery of evidence relevant toyasy
claim or defense.

SUPPLEMENTAL RESPONSE TO REQUEST FORADMISSION NO. 2:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further
objects to the terms “scientific research,” “analysis,” and “study” as vagdeambiguous
Plaintiff further objects to this request to the extent that itsspe&mature disclosure of exper
and expert opinion. Plaintiff further objects to this request to the extent that the eeq
information is equally available to Defendant. Plaintiff further objects on the grdahatshis
guestion is not reasonably calculated to lead to the discovery of evidence relevant toyasy
claim or defense.

Subject to and without waiving the Preliminary Statement and General Objectiohg &
specific objections, Plaintifesponds as follows: Plaintiff admits she haspewsonally reviewed
any scientific research, analysis, or studies showing that acrylamide in food causes and
that she instead defers to her expert on these matters.

REQUEST FOR ADMISSION NO. 3:

Admit that there is a controversy about whetheylamide in food causes cancer

RESPONSE TO REQUEST FORADMISSION NO. 3:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further

objects to the term “controversy” as vague and ambiguous. Plaintiff further objectsreqinest
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to the extent that it seeks premature disclosure of experts and expert opinioiff RIgimer

objects to this request to the extent that the requested information is equally evaiRéiendant.
Plaintiff further objects on the grounttgt this question is not reasonably calculated to lead t(
discovery of evidence relevant to any party’s claim or defense.

SUPPLEMENTAL RESPONSE TO REQUEST FORADMISSION NO. 3:

Plaintiff incorporates all General Objections as though fully set fenté. iPlaintiff further
objects to the term “controversy” as vague and ambiguous. Plaintiff further objectsreqinest
to the extent that it seeks premature disclosure of experts and expert opinioiff RIgimer
objects to this request to the extent that the requested information is equally availdiendant.
Plaintiff further objects on the grounds that this question is not reasonably cac¢albad to the
discovery of evidence relevant to any party’s claim or defense.

Subject to and without waiving the Preliminary Statement and General Objectiohg &
specific objections, Plaintiff responds as folloR&intiff is informed and believes that acrylami
causegancer buadmits she has not done any independent research or analysis on any pu
“controversy” regarding whether acrylamide causes cancer. Instead,fstetdéer expert orn
these matters.

REQUEST FOR ADMISSION NO. 4:

Admit that the State of California does not know whether acrylamide irckngsks cancer

RESPONSE TO REQUEST FORADMISSION NO. 4:

Plaintiff incorporates all General Objections as though fully set forth hespoReing
objects to the term “know” as vague and ambiguous. Plaintiff further objects to thistrexqtiee
extent that the requested information is equally available to Defendant.fPfarttier objects to
this request to the extent that it seeks premature disclosure of experts and@rpert Plaintiff
further objects on the grounds that this question is not reasonably calculated toHeatisoavery
of evidence relevant to any party’s claim or defense.

SUPPLEMENTAL RESPONSE TO REQUEST FORADMISSION NO. 4:

Plaintiff incorporates all General Objections as though fully set forth hespoReing

objects to the term “know” as vague and ambiguous. Plaintiff further objects to thistrexqtiee
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extent that the requested information is equally available to Defendant.fPfarttier objects to
this request to the extent that it seeks premature disclosure of experts and@rpert Plaintiff
further objects on the grounds that this question is not reasonably calculated toHeatisoavery
of evidence relevant to any party’s claim or defense.

Subject to and without waiving the Preliminary Statement and General Objectiohe 3
specific objections, Plaintiff responds as folloR&intiff is informed and believes that acrylami
causegancer buadmits she has npersonallydone any independent research or analysis intg
State of California’s knowldge regarding its carcinogenic effects.

REQUEST FOR ADMISSION NO. 5:

Admit that, prior to filing the COMPLAINT, you did nothing to investigate the sourc
the alleged acrylamide in the COOKIE CAKES
RESPONSE TO REQUEST FORADMISSION NO. 5:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further
objects to the term “investigate” as vague and ambiguous. Plaintiff further objduits tequest
to the extent that it seeks information protected by tloeregy-client privilege and/or the attorne
work product doctrine. Plaintiff further objects to this request to the extent thek# gremature
disclosure of experts and expert opinion. Plaintiff further objects on the grounds tlgatettion
is not reasonably calculated to lead to the discovery of evidence relevant to anygbairty'sr
defense

SUPPLEMENTAL RESPONSE TO REQUEST FORADMISSION NO. 5:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further
objeds to the term “investigate” as vague and ambiguous. Plaintiff further objects teqhest
to the extent that it seeks information protected by the atteniieayt privilege and/or the attorne
work product doctrine. Plaintiff further objects to thesjuest to the extent that it seeks premat
disclosure of experts and expert opinion. Plaintiff further objects on the grounds tlgatettion
is not reasonably calculated to lead to the discovery of evidence relevant to anygbairty'sr
defense.
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Subject to and without waiving the Preliminary Statement and General Objectiohg &
specific objections, Plaintiff responds as follows: Deny.

REQUEST FOR ADMISSION NO. 6:

Admit that, prior to filing the COMPLAINT, you did nothing tavestigate how frequently
consumers consume the COOKIE CAKES.
RESPONSE TO REQUEST FORADMISSION NO. 6:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further
objects to the term “investigate” as vague antbiguous. Plaintiff further objects to this requs
to the extent that it seeks information protected by the attenireayt privilege and/or the attorne
work product doctrine. Plaintiff further objects to this request to the extent thek# geemaixe
disclosure of experts and expert opinion. Plaintiff further objects on the grounds tlgatettion
is not reasonably calculated to lead to the discovery of evidence relevant to anygbairty’'sr
defense

SUPPLEMENTAL RESPONSE TO REQUEST FORADMISSION NO. 6:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further
objects to the term “investigate” as vague and ambiguous. Plaintiff further objduits tequest
to the extent that it seeks information protddig the attorneylient privilege and/or the attorne
work product doctrine. Plaintiff further objects to this request to the extent thek# geemature
disclosure of experts and expert opinion. Plaintiff further objects on the grounds tloaietion
Is not reasonably calculated to lead to the discovery of evidence relevant to anygbairty'sr
defense.

Subject to and without waiving the Preliminary Statement and General Objectiohe 3
specific objections, Plaintiff responds as follovn3eny.

REQUEST FOR ADMISSION NO. 7:

Admit that acrylamide may form in food when it is baked.

RESPONSE TO REQUEST FORADMISSION NO. 7:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further

objects to this request to the extent that it seeks premature disclosure of expexseat opinion.

ind t

=St

y

y

ind t

8

KIM EMBRY’S SUPPLEMENTALRESPONSE TO DEFENDANTSB&G FOODS NORTH AMERICA, INC.'S
REQUESTS FORADMISSION (SET ONE)



© 00 N oo o A~ w NP

N N N N N N N N DN R P R R R PR R R
0o ~N o O B~ W N P O © 0 ~N o 00 » W N B O

Case 2:20-cv-00526-KIJM-DB  Document 57-2 Filed 11/23/22 Page 10 of 13

Plaintiff further objects to this request to the extent that the requested ititarnmea equally
available to Defendant. Plaintiff further objects on the grounds that this questiomeasutably
calculated to lead to the discovery of evidence relevant to any party’s claim msalefe

SUPPLEMENTAL RESPONSE TO REQUEST FORADMISSION NO. 7:

Plaintiff incorporates all General Objections as though fully set forth R&iatiff further
objects to this request to the extent that it seeks premature disclosure of expexseat opinion.
Plaintiff further objects to this request to the extent that the requested ititornmsa equally
available to Defendant. Plaintiff filner objects on the grounds that this question is not reasot
calculated to lead to the discovery of evidence relevant to any party’s claim nsalefe

Subject to and without waiving the Preliminary Statement and General Objectiohe 3
specific ofections, Plaintif understand thistatemento be true, but defers to her experts as
has no personal knowledge regarding the chemical processes involved in the forma
acrylamide.

REQUEST FOR ADMISSION NO. 8:

Admit that cookies are baked

RESPONSE TO REQUEST FORADMISSION NO. 8:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further
objects to the term “cookies” as vague and ambiguous. Plaintiff further olgdbis tequest to
the extent that theequested information is equally available to Defendant. Plaintiff furtherteb
on the grounds that this question is not reasonably calculated to lead to the discovery oé e
relevant to any party’s claim or defense

SUPPLEMENTAL RESPONSE TO REQUEST FORADMISSION NO. 8:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further
objects to the term “cookies” as vague and ambiguous. Plaintiff further olgdbis tequest to
the extent that the requested imh@tion is equally available to Defendant. Plaintiff further obje
on the grounds that this question is not reasonably calculated to lead to the discovery oé e
relevant to any party’s claim or defense.
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Subject to and without waiving the Prelimim&tatement and General Objections and
specific objections, Plaintiff responds as followBlaintiff admits that some cookies are bak
andothers are not baked.

REQUEST FOR ADMISSION NO. 9:

Admit that the COOKIE CAKES are delicious.
RESPONSE TO REQUEST FORADMISSION NO. 9:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further
objects to the term “delicious” as vague and ambiguous. Plaintiff further objet¢ke grounds
that this question isot reasonably calculated to lead to the discovery of evidence relevant
party’s claim or defense. Plaintiff further objects that this request is umgititdlin the context of
this lawsuit

SUPPLEMENTAL RESPONSE TO REQUEST FORADMISSION NO. 9:

Paintiff incorporates all General Objections as though fully set forth heamtif further
objects to the term “delicious” as vague and ambiguous. Plaintiff further objet¢ke grounds
that this question is not reasonably calculated to lead to the discovery of evideveret telany
party’s claim or defense. Plaintiff further objects that this request is umgitikdlin the context of
this lawsuit.

Subject to and without waiving the Preliminary Statement and General Objectiohg &
specific dojections, Plaintiff responds as follow®laintiff is unable to admit or deny this requé
because she has never eaten the Cookie Cakes.

REQUEST FOR ADMISSION NO. 10:

Admit that it is safe for consumers to consume foods containing up to 280gudnilipn
of acrylamide

RESPONSE TO REQUEST FORADMISSION NO. 10:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further
objects to the term “safe” as vague and ambiguous. Plaintiff further objects tedines to the
extent that it seeks premature disclosure of experts and expert opinion. Plaiigf @lofects to

this request on the ground that it is an incomplete hypothetical, omitting informatiosargdes

the
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formulaie a response. Plainfiffurthe objects on the groundstha this question is not reasonably
calculated to lead tdné discovery ofevidene relevant to any partys claim or ddense.

SUPPLEMENTAL RESPONSE TO REQUEST FOR ADMISSION NO. 10:

Plaintiff incorporates all General Objectionglasugh fully set forth here. Plaintiff furthe
objects to the term “safe” as vague and ambiguous. Plaintiff further objects teqinst to the
extent that it seeks premature disclosure of experts and expert opinion. Plaitigif Glojects to
this reguest on the ground that it is an incomplete hypothetical, omitting information necess
formulate a response. Plaintiff further objects on the grounds that this question issanabda
calculated to lead to the discovery of evidence relevant to atyspeaim or defense

Subjet to and wihoutwaiving the Preliminary Statemat and GenerbObjectionsand the
specifc objections, Plaintif regpondsas follows: Plaintiff defers to he expets as $ie hasno
personaknowledge regarding heinformationin this satement.

Respectfullysubmitted,
Dated:March , 2021 GLICK LAW GROUP,P.C.

By:

Noam Glick (SBN 251582)

GLICK LAW GROUP, PC

Craig M. Nicholas (SBN 178444)
Jake W. Schulte (SBR93777)

Attorneysfor Plaintiff

-

sary to
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VERIFICATION
Kim Embry v. B&G Foods North America, Inc., et al.
Alameda County Superior Court Case No. RG20057491

| am senior counsel for Plaintiff Kim Embry in the abarditledaction ancam
authorized to make this verification on her behalf. | have read to foregoing Plaimtif
Embry’sSupplemental Responses to Defendant B&G Foods North America, Reguest$or
Admission(Set One) and know the contents thereof. | am informed and believe that the ma
stated therein are true grah that ground, declare that under penalty of perjury under the la
the State of California that the same are true and ¢orrec

Executed on March, 2021,at SanFrancisco California.

By:

Kim Embry

atters
vs of
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NICHOLAS & TOMASEVIC, LLP
Craig M. Nicholas (SBN 178444)
Jake Schulte (SBN 293888)

225 Broadway, Suite 1900

San Diego, California 92101

Tel: (619) 325-0492

Email: craig@nicholaslaw.org

Email: jschulte@nicholaslaw.org

GLICK LAW GROUP, PC
Noam Glick (SBN 251582)
225 Broadway, Suite D9
San Diego, California 92101
Tel: (619) 382-3400
Fax: (619) 393-0154
Email: noam@glicklawgroup.com

Attorneys for Plaintiff
Environmental Health Advocates, Inc.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAMEDA

ENVIRONMENTAL HEALTH
ADVOCATES, INC.,

Plaintiff,
V.

B&G FOODS NORTH AMERICA, INC., a

Delaware corporation, AMAZON.COM, ING.

a Delaware corporation, BERKELEY BOWL
PRODUCE, INC., a California Corporation,
and DOES 1100, inclusive,

Defendants.

PROPOUNDING PARTY: DEFENDANT, B&G FOODS NORTH AMERICA, INC.
RESPONDING PARTY: PLAINTIFF, ENVIRONMENTAL HEALTH ADVOCATES,

INC.
SET NUMBER: ONE (1)

Pursuant to California Code of Civil Procedure (“C.C.P.”") § 2031 et $dqintiff
ENVIRONMENTAL HEALTH ADVOCATES, INC. (“Plaintiff”) provides these responses

Case No0.:RG21086510

PLAINTIFF ENVIRONMENTAL HEALTH
ADVOCATES, INC.'S RESPONSETO
DEFENDANT B&G FOODSNORTH
AMERICA, INC.’S REQUESTS FOR
PRODUCTION OF DOCUMENTS (SET
ONE)

Dept: 17
Judge: Hon. Frank Roesch

Complaint Filed: January 22, 2021
Trial Date: Not Set

5 t0

1

PLAINTIFF'S RESPONSE TO DEFENDANB&G FOODS NORTH AMERICA INC.’SREQUESTS FOR

PRODUCTION OF DOCUMENTS (SET ONE)
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DefendantB&G FOODS NORTH AMERICA, INC (“Defendant) First Set of Requests fo
Production of Documents (“Requests”), as follows:

PRELIMINARY STATEMENT

Responding Partyeservesits right to amend, supplement, or otherwise modtsy

objections a& may hereafter discover new informatidil objections and grounds therefore are

hereby expressly reserved to be interposed, either by motion or otherwise, atradatérwever,
Plaintiff does not assume any ongoing duty to amend these responses and/or objectiof
response is given sudgt to any protective order entered or to be entered in this case.

The objections set forth are made solely for purposes of this dispute. Objections

relevance, materiality and admissibility, and any and all other objections and groucidswhid

require the exclusion of statements, if such statements were made by a witnest gqunds

testifying at court, are expressly reserved and may be interposed at the depoattibie time of
arbitration.

No admissions of any nature whatsoever are tariptied or inferred. The fact that
request here may be responded to should not be taken as an admission, or concessi
existence of any set of facts assumed by such request, or that such respoitseesastience
thus set forth or assumed.

GENERAL OBJECTIONS

1. Plaintiff has not completeds investigation or analysis of the facts or defen
raised in and related to this action and has not yet completed preparation.féhé&itdllowing
responses are given without prejudice to Plaintiff's right to produce or disclose,tat dalee,
subsequent information. Without in any way assuming any obligation to do so, Plaintiff re
the right to alter, supplement, amend or otherwise modify these responses in any waired, a
including at tria) in light of facts determined to be relevant or revealed through discovery, fi
investigation or further legal analysRlaintiff also reserves the right to apply for relief to pert
the insertion into these responses of any information that has been inadvertentlyenitioniity
omitted or to introduce such information into evidence at the time of arbitrationlor tria

I

—

nS. Eac

5 as to

D

a

pn of tl

serves
ny t
irther

mit

2

PLAINTIFF'S RESPONSE TO DEFENDANB&G FOODS NORTH AMERICA INC.’SREQUESTS FOR
PRODUCTION OF DOCUMENTS (SET ONE)



© 00 N oo o A~ w NP

N N N N N N N N DN R P R R R PR R R
0o ~N o O B~ W N P O © 0 ~N o 00 » W N B O

Case 2:20-cv-00526-KIJM-DB Document 57-3 Filed 11/23/22 Page 4 of 15

2. Responding Party objects to each request to the extent it seeks the produg
disclosure of any information or writing protected by the attowcieynt privilege, the attorney
work product doctrine, or other applicable privilege or protection, including, but not limjtie t
right to privacy of Plaintiff, the deponent, and/or third parties.

3. Responding Party objects to each request to the extent they seek inforn
documents, or testimony containing confidential or proprietary information or traggssecr

4. Responding Party objects to each request to the extent they are vague, ove
oppressive, and unreasonably burdensome, that they use terms that are not definedckr
common meaning, and that they do not appear focused on information that may be relevar

litigation and are not reasonably calculated to lead to the discovery of admissibieevide

stion or

[®)

nation,

rbroad
that la

1t to thi

5. Responding Party objects to eaobquest to the extent it requests information

equally available to the propounding party.
6. Responding Party objects to each request to the extent it requests informati

does not exist and is not in the deponent’s possession, custody, or control.

7. Responding Party objects to eaeljuest to the extent it is overbroad, unreason;
burdensome, and oppressive on the grounds that they require the deponent to produce
all” “documents,” “communications,” and “mails”

8. Responding Party objects to each request to the extent it is duplicative, cumt
and/or repetitive.

9. Responding Party objects to each request to the extent it purports to impose

of the deponent to undertake a search for information or doculmeynsd a diligent search ¢
the locations where documents or information responsive to each request would reasor
expected to be found.

10.  Plaintiff reserveshe right to challenge the relevance or admissibility of any of tf
responses or parts thereof at the trial or other proceeding in this or any otherAltisoich
objections are reserved and may be interposed at the time of trial, arbitrattrergoroceeding

11. Responding Party objects to each request to the extent it requires a compilg

documents beyond which is required under the California Code of Civil Procedure.
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12. Responding Party objects tioe instructions and definitions to the extent, if a
they are vague and ambiguous with respect to this specific case or go beyond the requofe
the California Code of Civil Procedure, the California Rules of Court, or the applicdbdeof
this Court.

RESPONSESTO REQUESTS FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION NO. 1

ALL DOCUMENTS CONCERNING the results of any test performed on YOUR be
for the presence of acrylamide in any food product that YOU later learned wagateccu

RESPONSE TO REQUEST FOR PRODUCTION NO. 1

Plaintiff objects to the extent thdti$ request is vague and ambiguousodsaccurate’

ny,

ments

half

“CONCERNING” (as definel] and “any food product”. Plaintiff further objects to the extent that

this request calls for attorne&jient communications and/or attorney work productiriiff
further objects to this request on the grounds that it lacks a reasonable date rasgevariy
broad, oppressive, harassing, and unduly burdensome as to time and scope. Plaintiff furtbe
to the extent that this request calls for expgithion, and/or the premature disclosure of exps
in violation of Cal. Code of Civ. Proc. 8 2034.010 et seq.
REQUEST FOR PRODUCTION NO. 2:

ALL COMMUNICATIONS CONCERNING the results of any test performed on YO
behalf for the presence of acrylamide ity dood product that YOU later learned was inaccurg

RESPONSE TO REQUEST FOR PRODUCTION NO.2:

Plaintiff objects to the extent that this requestague and ambiguous as to what is me
by “COMMUNICATIONS” (as defined), “CONCERNING” (as definedany food product”’and
“inaccurate”. Plaintiff further objects to the extenhat this request calls faattorneyclient
communications and/or attorney work product. Plaintiff further objects to this requést on t
grounds thait lacks a reasonable date range and is overly broad, oppressive, harassing, anc
burdensome as to time and scope. Plaintiff further objects to the extent thatjti@strcalls for
expert opinion, and/or the premature disclosure of experts in violation of Cal. Code of Civ.

§ 2034.010 et seq.
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REQUEST FOR PRODUCTION NO. 3:

ALL DOCUMENTS CONCERNING any Proposition 65 Notice of Violation that Y(
withdrew, including but not limited to notices you withdrew because they were based cnrate
test results.

RESPONSE TO REQUEST FOR PRODUCTION NO.3:

Plaintiff objects to the extent that this request is vague and ambiguous as tonwbanis

by “CONCERNING” (as defined), and “inaccurat@laintiff further objects to the extent that th
request calls for attorneglient communications and/or attorney work product. Plaintiff furt
objects to this request on the grounds that it lacks a reasonable date range and is oder
oppressive, harassing, and unduly burdensome as to time and scope. Plaintiff furthetmthe
extent that this requestlts for expert opinion, and/or the premature disclosure of exper
violation of Cal. Code of Civ. Proc. § 2034.010 et seq. Plaintiff further objects on the groun
this request is not reasonably calculated to lead to the discovery of evidenaatrtd any party’s
claim or defense. Plaintiff further objects to this request to the extent thatjtiested document
are equally available to Defendant.

REQUEST FOR PRODUCTION NO. 4:

ALL COMMUNICATIONS CONCERNING any Proposition 65 Notice of Viala that
YOU withdrew, including but not limited to notices you withdrew because they were bas
inaccurate test results.

RESPONSE TO REQUEST FOR PRODUCTION NO.4:

Plaintiff objects to the extent that this request is vague and ambiguous as to mdeattis

by “COMMUNICATIONS”, “CONCERNING” (as defined), and “inaccurate”. Plaintiff furth
objects to the extent that this request calls for attechept communications and/or attorney wo
product. Plaintiff further objects to this request on the grothmist lacks a reasonable date ran
and is overly broad, oppressive, harassing, and unduly burdensome as to time and scope
further objects to the extent that this request calls for expert opinion, and/or theupee
disclosure of experts miolation of Cal. Code of Civ. Proc. § 2034.010 et seq. Plaintiff furt

objects on the grounds that this request is not reasonably calculated to lead to the disc
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evidence relevant to any party’s claim or defense. Plaintiff further objedtsstoetjuest to the
extent that the requested documents are equally available to Defendant.

REQUEST FOR PRODUCTION NO. 5:

All DOCUMENTS CONCERNING the presence or absence of acrylamide in Deeféad
products, including without limitation the ACCUSED PRODUE
RESPONSE TO REQUEST FOR PRODUCTION NO. 5:

In addition to the Preliminary Statement and General Objections, Plaintiff otpetis
request to the extent that it seeks premature disclosure of experts anadpixpen. Plaintiff also
objects to this request to the extent that it seeks information protected byotimeyettient
privilege and/or the attorney work product doctrine. Plaintiff also objects to this requése
grounds that it lacks a reasonable date range and is overly broad, oppressive, harassing, a
burdensome as to time, scope, and cost. Plaintiff objects to the terms “Defendahutggirand
‘“DOCUMENTS CONCERNING” as vague and ambiguous. In addition, Plaintiff also tshjeq
this request on the grounds that it goes beyond the scope of this case and the product at i

Subject to and without waiving the Preliminary Statement and General Objections 3
specific objectionsPlaintiff will produce any test results and related documents (including ¢
of custody forms) received from the laboratory used to test the products at idsisdlawsuit,
upon entry of a mutuallggreeable protective order.

REQUEST FOR PRODUCTION NO. 6:

All DOCUMENTS CONCERNING YOUR testing of Defendant’s products
acrylamide, inclughg without limitation the ACCUSED PRODUCTS, and including withc
limitation all test results, laboratory documents, receipts, and complete chainstoflyc
information for any and all samples from the time of purchase to the time of testing.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6:

In addition to the Preliminary Statement and General Objections, Plaintiff opetiis
request to the extent that it seeks premature disclosure of experts anapixpen. Plaintiff also
objects to this request to the extent that it seeks informgiotected by the attorneyient

privilege and/or the attorney work product doctrine. Plaintiff also objects to this remquése
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grounds that it lacks a reasonable date range and is overly broad, oppressive, harassing, a
burdensome as to time, scope, and cost. Plaintiff objects to the terms/phrasasdabes
products”, “YOUR”, and “DOCUMENTS CONCERNING” as vague and ambiguous. Iriaddi
Plaintiff also objects to this request on the grounds that it goes beyond the scope skthisdq
the product at issue.

Subject to and without waiving the Preliminary Statement and General Objections g
specific objectionsPlaintiff will produce any test results and related documents (including ¢
of custody forms) received from the laboratased to test the products at issue in this laws
upon entry of a mutuallggreeable protective order.

REQUEST FOR PRODUCTION NO. 7:

All DOCUMENTS CONCERNING the frequency with which consumers consume
ACCUSED PRODUCTS.
RESPONSE TO REQUEST FOR PRODUCTION NO.7:

In addition to the Preliminary Statement and General Objections, Plaintiff opeitiis
request to the extent that the requested documents are equally available to DeRdaifaifit.
objects to this request dhe grounds that it seeks information protected by the attanireayt
privilege and/or the attorney work product doctrine. Plaintiff also objects to this requése
grounds that it lacks a reasonable date range and is overly broad, oppressive, harassing, a
burdensome as to time, scope, and cost. Plaintiff objects to the term “DOCUM
CONCERNING” as compound, vague, ambiguous, overbroad, and unduly burdensome es
to the extent it calls for information not in Plaintiff’'s possession or control. Plafso objects
that this request seeks premature disclosure of experts and expert opinion.

Subject to and without waiving the Preliminary Statement and General Objectiohe 3
specific objectionsPlaintiff directs Defendant to the publicly available data in the National Hg
and Nutrition Examination Survey (“NHANES”) databas®ther than the NHANES date
Plaintiff does not have, and has never had, responsive documents in her possession, cl
control.
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REQUEST FOR ADMISSION NO. 8:

All DOCUMENTS CONCERNING the frequency with which consumers consumesgca
cookies, bars, and/or any other product that you contend is similar to the ACCUSED PROL
with respect to the rate of consumption among consumers.

RESPONSE TO REQUESTFOR PRODUCTION NO. 8:

In addition to the Preliminary Statement and General Objections, Plaintiff opetiis
request to the extent that the requested documents are equally available to DeRdaifaifift.
objects to this request on the grounds that it seeks information protected by the -attente
privilege and/or the attorney work product doctrine. Plaintiff also objects to this requése
grounds that it lacks a reasonable date range and is overly broad, oppressive, harassingya
burdensome as to time, scope, and cost. Plaintiff objects to the term “DOCUM
CONCERNING” as compound, vague, ambiguous, overbroad, and unduly burdensome es
to the extent it calls for information not in Plaintiff’'s possession or controhtiffaalso objects
that this request seeks premature disclosure of experts and expert opinion.

Subject to and without waiving the Preliminary Statement and General Objections g
specific objections, Plaintiff directs Defendant to the publicly available d#te iNational Health
and Nutrition Examination Survey (“NHANES”) databas®ther than the NHANES date
Plaintiff does not have, and has never had, responsive documents in her possession, cl
control.

REQUEST FOR PRODUCTION NO. 9:

All DOCUMENTS CONCERNING the source of acrylamide in the ACCUS
PRODUCTS or similar products, including without limitation all DOCUMENT §areing the
formation of acrylamide during cooking.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9:

In addition to the Reliminary Statement and General Objections, Plaintiff objects to
request to the extent that the requested documents are equally available to DeRdaifaifft.
objects to this request on the grounds that it seeks information protected by the/-attente

privilege and/or the attorney work product doctrine. Plaintiff also objects to this remquése
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grounds that it lacks a reasonable date range and is overly broad, oppressive, harassing, a
burdensome as to time, scope, and cost. Hfadbjects to the terms “source” and “DOCUMENT
CONCERNING” as compound, vague, ambiguous, overbroad, and unduly burdensome es
to the extent it calls for information not in Plaintiff’'s possession or control. Plafso objects
that this request seeks premature disclosure of experts and expert opinion.

REQUEST FOR PRODUCTION NO. 10:

All DOCUMENTS CONCERNING whether or not acrylamide causes, or potent
causes, cancer.

RESPONSE TO REQUEST FOR PRODUCTION NO. 10:

In addition to the Preliminar$tatement and General Objections, Plaintiff objects to
request to the extent that the requested documents are equally available to Deflal@EihalBo
objects that this request seeks premature disclosure of experts and expert. dpiadditon,
Plaintiff objects to this request on the grounds that it lacks a reasonablendggeana is overly,
broad, vague, ambiguous, oppressive, harassing, and unduly burdensome as to time, s¢
cost. Plaintiff objects to the term “DOCUMENTS CONCERNIN&’compound, overbroad, ar
unduly burdensome especially to the extent it calls for information not in Plaintiféegsisn or
control.

REQUEST FOR PRODUCTION NO. 11:

All DOCUMENTS CONCERNING whether or naitcrylamide is known to the State
California to cause cancer.

RESPONSE TO REQUEST FOR PRODUCTION NO. 11:

In addition to the Preliminary Statement and General Objections, Plaintiff otpetis
request to the extent that the requested documentguakyeavailable to Defendant. Plaintiff als
objects that this request seeks premature disclosure of experts and expert. dpiaddition,
Plaintiff objects to this request on the grounds that it lacks a reasonablendggeana is overly,
broad, vague, ambiguous, oppressive, harassing, and unduly burdensome as to time, s¢
cost. Plaintiff objects to the phrases “DOCUMENTS CONCERNING” and “kntavthe State of
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California to cause cancer” as compound, vague, ambiguous, overbroad, ancoundieigome
especially to the extent it calls for information not in Plaintiff's possessioarudrad.

REQUEST FOR PRODUCTION NO. 12:

All DOCUMENTS CONCERNING YOUR allegation that YOU are bringing this act
“in the public interest of the citizens ofetlState of California (“the People”)”

RESPONSE TO REQUEST FOR PRODUCTION NO. 12:

In addition to the Preliminary Statement and General Objections, Plaintiff olpetiis
request to the extent that the requested documents are equally available torideftaidéff also
objects to the extent that this request seeks premature disclosure of angexxpert opinion. Ir
addition, Plaintiff objects to this request to the extent that it seeks informati@ctebby the
attorneyclient privilege and/or # attorney work product doctrine. Plaintiff also objects to |

request on the grounds that it lacks a reasonable date range and is overly broad, op

on

his

Dressiv

harassing, and unduly burdensome as to time, scope, and cost. Plaintiff objects to ghe term

“YOUR”, “YOU” and “DOCUMENTS CONCERNING” as compound, vague, ambiguo
overbroad, and unduly burdensome especially to the extent it calls for information ramiiffi3|
possession or control.

Subject to and without waiving the Preliminary Statement and General Objections g
specific objectionsPlaintiff will produce all norprivileged documents in its possession, cust(
or control located after a reasonable search and diligent inquiry.

REQUEST FOR PRODUCTION NO. 13:

All COMMUNICATIONS with any STATE OFFICIAL CONCERNING Proposition 6
including without limitation all COMMUNICATIONS involving YOU and/or YOUR cent or
former attorneys.

RESPONSE TO REQUEST FOR PRODUCTION NO. 13:

In additionto the Preliminary Statement and General Objections, Plaintiff objects to
request to the extent that the requested documents are equally available to Deftamnadi@ihalBo
objects that this request to the extent that it seeks confidential cooatnom protected by

settlement privilege and/or any other privileges. Plaintiff objects to this retpuibe extent that

us,

nd the

pdy

Ul

this

10

PLAINTIFF'S RESPONSE TO DEFENDANB&G FOODS NORTH AMERICA INC.’SREQUESTS FOR
PRODUCTION OF DOCUMENTS (SET ONE)



© 00 N oo o A~ w NP

N N N N N N N N DN R P R R R PR R R
0o ~N o O B~ W N P O © 0 ~N o 00 » W N B O

Case 2:20-cv-00526-KIJM-DB  Document 57-3 Filed 11/23/22 Page 12 of 15

it seeks information protected by the attorney work product doctrine. Plaintiff alsésoiojélcis
request on the grounds that it lacks a reasonable date range and is overly broad, oppress
harassing, and unduly burdensome as to time, scope, and cost, and is not reasonably calc
lead to the discovery of evidence relevant to any party’s claim or defense, and ndiqrapiar
the needs of this case. Plaintiff objects to the terms “YOUR” and “YOU” ap@ond, vague,
ambiguous, overbroad, and unduly burdensome.

REQUEST FOR PRODUCTION NO. 14:

AllDOCUMENTS CONCERNING payments, awards, fees, assets, or other catpen
YOU have received in connection with YOUR activities CONCERNING Projpos@b.
RESPONSE TO REQUEST FOR PRODUCTION NO. 14:

In addition to the Preliminary Statement and General Objections, Plaintiff objehis t
request to the extent that the requested documents are equally available to DeflamolEihalBo
objects that this request to the extent that it seeks confidential communication graiec
settlement privilege and/or any other privileges. Plaintiff objects to this refguine extent that
it seeks information protected by the attoroéignt privilege and the attorney work produ
doctrine. Plaintiff objects to the terms “YOUR”, “YOU” and “DOCUMENTSONCERNING”
as compound, vague, ambiguous, and overbroad.

REQUEST FOR PRODUCTION NO. 15:

Deposition transcripts for any and all depositions given by YOU in any legal proce
CONCERNING Proposition 65.
RESPONSE TO REQUEST FOR PRODUCTION NO. 15:

In addition to the Preliminary Statement and General Objectiiastiff objects to this
request on the grounds that it lacks a reasonable date range and is overly broad, op
harassing, and unduly burdensome as to time, scope, and cost, and is not reasonably cal
lead to the discovery of evidenceaehnt to any party’s claim or defense, and not proportion:
the needs of this case. Plaintiff objects to the terms “YOU” and “CONCHERN&s compound,
vague, ambiguous, overbroad, and unduly burdensome especially to the extent it ¢
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informaton not in Plaintiff's possession or control Plaintiff also objects to this requesteo
grounds that it lacks a reasonable date range and is overly broad, oppressive, harassing, a
burdensome.

REQUEST FOR PRODUCTION NO. 16:

All responses by YOU to interrogatories, special interrogatories, requestisrfisiseon, or
requests for production in any legal proceeding CONCERNING Proposition 65.
RESPONSE TO REQUEST FOR PRODUCTION NO. 16:

In addition to the Preliminary Statement and General Objections, Plaintiff opeittis
request on the grounds that it lacks a reasonable date range and is overly broad, op
harassing, and unduly burdensome as to time, scope, and cost, and is not reasonably cal
lead to the discovery of evidence relevant to any party’s claim or defense, and noigaptart
the needs of this case. Plaintiff objects to the terms “YOU” and “CONCHERN&s compound,
vague, ambiguous, overbroad, and unduly burdensome especially to the extent it ¢
information not in Plaintiff's possession or control Plaintiff also objects to @gsast on the
grounds that it lacks a reasonable date range and is overly broad, oppressive, harassing, a
burdensome.

REQUEST FOR PRODUCTION NO. 17:

Every out-of-ourt settlement agreement that YOU have agreed to CONCERNING
Proposition 65.

[Rest of page intentionally left blank]
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RESPONSE TO REQUEST FOR PRODUCTION NO. 17:

In addition to the Preliminary Statement and General Objections, Plaintiff objehts t
request to the extent that the requested documents are equally available to Deflaal@ihalBo
objects to this request on the grounds that it lacks a reasonable date range and is oder
oppressive, harassing, and unduly burdensome as to time, scope, and cost. Plaintiff objec
terms “YOU” and “CONCERNING” as compound, vague, ambiguous, overbroad, and u

burdensome.

Respectfully submitted,

Dated:March 23, 2021 GLICK LAW GROUP, P.C.

By:

NoamGlick (SBN251582)

NICHOLAS & TOMASEVIC, LLP
JakeSchulte (SBN293888)
Craig M. NicholagSBN 178444)

Attorneysfor Plaintiff
(QYLURQPHQWDO +HDOWK $G)
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VERIFICATION
Environmental Health Advocates, Inc. v. B&G Foods North America, Inc., et al.
Alameda County Superior Court Case No. RG21086510

I, Kim Embry, the undersigned, am Secretary of Environmental Health Advocates, |
Plaintiff in the above-named action. | am familiar with the contents of the foreBangiff
Environmental Health Advocates, Inc.’s ResporneddefendanB&G Foods North America,

Inc.’s Request for Production of Docume(®et Onepnd declare that the matters stated in the

document are true based on my own knowledge, except as to those matters stated on infg
and belief, and as to thos®tters| believe them to be true.

| declare under penalty of perjury undee taws of the State of California that the
foregoing is true and correct, and that this verification is executéthorh23, 2021 at San
Francisco California.

By:

Kim Embry

rmatiol
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NICHOLAS & TOMASEVIC, LLP
Craig M. Nicholas (SBN 178444)
Jake Schulte (SBN 293888)

225 Broadway, Suite 1900

San Diego, California 92101

Tel: (619) 325-0492

Email: craig@nicholaslaw.org

Email: jschulte@nicholaslaw.org

GLICK LAW GROUP, PC
Noam Glick (SBN 251582)
225 Broadway, Suite D9
San Diego, California 92101
Tel: (619) 382-3400
Fax: (619) 393-0154
Email: noam@glicklawgroup.com

Attorneys for Plaintiff
Environmental Health Advocates, Inc.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAMEDA

ENVIRONMENTAL HEALTH
ADVOCATES, INC.,

Plaintiff,
V.

B&G FOODS NORTH AMERICA, INC., a

Delaware corporation, AMAZON.COM,

INC. a Delaware corporation, BERKELEY

BOWL PRODUCE, INC., a California

Corporation, and DOES 1-100, inclusive,

Defendants.

PROPOUNDING PARTY: DEFENDANT, B&G FOODS NORTH AMERICA, INC.
RESPONDING PARTY: PLAINTIFF, ENVIRONMENTAL HEALTH ADVOCATES,

INC.
SET NUMBER: ONE (1)

Case No0.:RG21086510

ENVIRONMENTAL HEALTH
ADVOCATES, INC.'S RESPONSESTO
DEFENDANTS B&G FOODS NORTH
AMERICA, INC.'S REQUESTS FOR
ADMISSION (SET ONE)

Dept: 17
Judge: The Honorabld-rank Roesch

Complaint Filed: January 22, 2021
Trial Date: Not Set

Pursuant to California Code of Civil Procedure (“C.C.P.”) 8 2031 et Blzgntiff

ENVIRONMENTAL HEALTH ADVOCATES,

INC. (“Plaintiff”) provides these responses

PLAINTIFF'S RESPONSIS TO DEFENDANTSB&G FOODS NORTH AMERICA, INC.'S REQUESTS FOR
ADMISSION (SET ONE)
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DefendanB&G FOODS NORTH AMERICA, INC(“Defendant) First Set of Requests for
Admission(“Requests”), as follows:

PRELIMINARY STATEMENT

Responding Partyeservesits right to amend, supplement, or otherwise modtsy

objections a# may hereafter discover new informatidil objections and grounds therefore are

hereby expressly reserved to be interposed, either by motion or otherwise, atradatérwever,

Plairtiff does not assume any ongoing duty to amend these responses and/or objectior

response is given subject to any protective order entered or to be entered in this case.
The objections set forth are made solely for purposes of this dispute. Objections

relevance, materiality and admissibility, and any and all other objections and groucidswhid

require the exclusion of statements, if such statements were made by a witnest qunds

testifying at court, are expressly reserved and magtbepiosed at the deposition or at the time
arbitration.

No admissions of any nature whatsoever are to be implied or inferred. Thbadaet
request here may be responded to should not be taken as an admission, or concessi
existence of any s®f facts assumed by such request, or that such response constitutes e
thus set forth or assumed.

GENERAL OBJECTIONS

1. Plaintiff has not completeds investigation or analysis of the facts or defen
raised in and related to this action and has not yet completed preparation.féhé&itdllowing
responses are given without prejudice to Plaintiff's right to produce or disclose,tat dalee,
subgquent information. Without in any way assuming any obligation to do so, Plaintiff reg
the right to alter, supplement, amend or otherwise modify these responses in any wayred, a
including at trial, in light of facts determined to be relevant or revealed througiveryg, further
investigation or further legal analysRlaintiff also reserves the right to apply for relief to pert
the insertion into these responses of any information that has been inadvertentlyenitioniity
omitted or tointroduce such information into evidence at the time of arbitration or trial.
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2. Responding Party objects to each request to the extent it seeks the produg
disclosure of any information or writing protected by the attowcieynt privilege, the abrney
work product doctrine, or other applicable privilege or protection, including, but not limjtie t
right to privacy of Plaintiff, the deponent, and/or thpakties

3. Responding Party objects to each request to the extent they seek inforn
documents, or testimony containing confidential or proprietary information or traggssecr

4. Responding Party objects to each request to the extent they are vague, ove
oppressive, and unreasonably burdensome, that they use terms that are nobddéfiaethck
common meaning, and that they do not appear focused on information that may be relevar

litigation and are not reasonably calculated to lead to the discovery of admissibieevide

stion or

[®)

nation,

rbroad

1t to thi

5. Responding Party objects to eadquest to the extent it requests information

equally available to the propounding party.
6. Responding Party objects to each request to the extent it requests informati

does not exist and is not in the deponent’s possession, custody, or control.

7. Responding Party objecto eacliequest to the extent it is overbroad, unreason;
burdensome, and oppressive on the grounds that they require the deponent to produce
all” “documents,” “communications,” and -mails”

8. Responding Party objects to each request toxtemeit is duplicative, cumulative
and/or repetitive.

9. Responding Party objects to each request to the extent it purports to impose

of the deponent to undertake a search for information or documents beyond a diligent se
the locations wherdocuments or information responsive to each request would reasona
expected to be found.

10.  Plaintiff reserveshe right to challenge the relevance or admissibility of any of tf
responses or parts thereof at the trial or other proceeding in this or any otherAltisoich
objections are reserved and may be interposed at the time of trial, arbitrattrergoroceeding

11. Responding Party objects to each request to the extent it requires a compilg

documents beyond which is required under the California Code of Civil Procedure.
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12. Responding Party objects tioe instructions and definitions to the extent, if a
they are vague and ambiguous with respect to this specific case or go beyond the requofe
the California Code of Civil Procedeyrthe California Rules of Court, or the applicable rules
this Court.

OBJECTIONS TO DOCUMENT REQUESTS

REQUEST FOR ADMISSION NO. 1

Admit that YOU are not aware @iy instance of acrylamide in food causing cance
anyone.

RESPONSE TO REQUEST FORADMISSION NO. 1:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further
objects on the ground that the term “instance,” in the context of this Request, is walg
ambiguous. Plaintiff further objects to this request to the egtanit seeks premature disclosu
of experts and expert opinion. Plaintiff further objects on the grounds that this question
reasonably calculated to lead to the discovery of evidence relevant to any paiy’sraliefense
Plaintiff further objets to this request to the extent that the requested information is e(
available to Defendant.

Subject to and without waiving the Preliminary Statement and General Objectiohe 3
specific objectiongRlaintiff responds as follows: Plaintiff isfirmed and believes that acrylamig
causes cancer, and that tBebject Productsontain high levels of acrylamide. Beyond th
Plaintiff is not aware of specific instances of 8#hject Productsausing cancer in any specif
customer.

REQUEST FOR ADMISSIONNO. 2:

Admit that YOU are not aware of any scientific research, analysis, or study shbain
acrylamide in food causes cancer.
Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further

objects to the termsstientific research,” “analysis,” and “study” as vague and ambigu

Plaintiff further objects to this request to the extent that it seeks prentisgalesure of experts

and expert opinion. Plaintiff further objects to this request to the extent thaedbested
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information is equally available to Defendant. Plaintiff further objects on the grdahatshis
guestion is not reasonably calculated to lead to the discovery of evidence relevant toyasy
claim or defense.

Subject to and without waivinthe Preliminary Statement and General Objections an(
specific objections, Plaintiff responds as follows: Plaintiff admitseas not personally reviewe
any scientific research, analysis, or studies showing that acrylamide in food causes and
that itinstead defers tibs expert on these matters.

REQUEST FOR ADMISSION NO. 3:

Admit that there is a controversy about whether acrylamide in food causes cancer.

RESPONSE TO REQUEST FORADMISSION NO. 3:

Plaintiff incorporates all Gener@lbjections as though fully set forth here. Plaintiff furt
objects to the term “controversy” as vague and ambiguous. Plaintiff further objectsreqnest
to the extent that it seeks premature disclosure of experts and expert opinionff RIgimér
objects to this request to the extent that the requested information is equally evaiéiendant.
Plaintiff further objects on the grounds that this question is not reasonably cac¢alkad to the
discovery of evidence relevant to any pargtam or defense.

Subject to and without waiving the Preliminary Statement and General Objectiohe 3
specific objections, Plaintiff responds as folloR&intiff is informed and believes that acrylami
causes cancer, but admitdias not done anyndependent research or analysis on any purpo
“controversy” regarding whether acrylamide causes cancer. Instedefers to her expert o
these matters.

REQUEST FOR ADMISSION NO. 4:

Admit that the State of California does not know whether agrngla in food causes cance

RESPONSE TO REQUEST FORADMISSION NO. 4:

Plaintiff incorporates all General Objections as though fully set forth hespoReing
objects to the term “know” as vague and ambiguous. Plaintiff further objects to thistrexqtiee
extent that the requested information is equally available to BafenPlaintiff further objects tc

this request to the extent that it seeks premature disclosure of experts and@rpert Plaintiff
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further objects on the grounds that this question is not reasonably calculated toHeatisoavery
of evidence revant to any party’s claim or defense.

Subject to and without waiving the Preliminary Statement and General Objectiohg &
specific objections, Plaintiff responds as folloR&intiff is informed and believes that acrylami
causes cancer, but admit$as not done any independent redeancanalysis into the State ¢
California’s knowledge regarding its carcinogenic effects.

REQUEST FOR ADMISSION NO. 5:

Admit that, prior to filing the COMPLAINT, you did nothing to investigate the sourc
the alleged acrylamide in the SUBJECT PRODUCT.
RESPONSE TO REQUEST FORADMISSION NO. 5:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further
objects to the term “investigate” as vague and ambiguous. Plaintiff further objduits tequest
to the extent that it seeks information protected by the atteniieayt privilege and/or the attorne
work product doctrine. Plaintiff further objects to this request to the extent thek# gremature
disclosure of experts and expert opinion. Plaintiff further obmtthe grounds that this questic
Is not reasonably calculated to lead to the discovery of evidence relevant to anygbairty'sr
defense.

Subject to and without waiving the Preliminary Statement and General Objectiohg &
specific objections, Plaintiff responds as follows: Deny.

REQUEST FOR ADMISSION NO. 6:

Admit that, prior to filing the OMPLAINT, you did nothing to investigate how frequently

consumers consume the SUBJECT PRODUCT.
RESPONSE TO REQUEST FORADMISSION NO. 6:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further
objects to the term “investigate” as vague and ambiguous. Plaintiff further objduits tequest
to the extent that it seeks information protected by the attanireayt priviege and/or the attorne
work product doctrine. Plaintiff further objects to this request to the extent thek# geemature

disclosure of experts and expert opinion. Plaintiff further objects on the grounds tlgatettion
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is not reasonably calculated to lead to the discovery of evidence relevant to anyagbairty’'sr
defense.

Subject to and without waiving the Preliminary Statement and General Objectiohg &
specific objections, Plaintiff responds as follows: Deny.

REQUEST FOR ADMISSION NO. 7:

Admit that acrylamide may form in food when it is baked.

RESPONSE TO REQUEST FORADMISSION NO. 7:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further
objects to this request to the extent that it seeks premature disclosure of expexseat opinion.
Plaintiff further objects to this request to the extent that the requested ititornmea equally
available to Defendant. Plaintiff further objects on the grounds that this questiomeasmtably
calculated to lead to the discovery of evidence relevant to any party’s claim msalefe

Subject to and without waiving the Preliminary Statement and General Objectiohg &
specific objections, Plaintiff responds as followsdmit.

REQUEST FOR ADMISSION NO. 8:

Admit that theSUBJECT PRODUCTs delicious.
RESPONSE TO REQUEST FORADMISSION NO. 8:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further
objects to the term “delicious” as vague and ambiguous. Plaintiff further objet¢ke grounds
that this question is not reasonably calculated to lead to the discovery of evideveret telany
party’s claim or defense. Plaintiff further objects that this request is urgiiikdlin the corgxt of
this lawsuit.

Subject to and without waiving the Preliminary Statement and General Objectiohe 3
specific objections, Plaintiff responds as follows: Plaintiff is unable to amrdiény this request

REQUEST FOR ADMISSION NO. 9:

Admit that it is safe for consumers to consume foods containing up to 280 parts per
of acrylamide

I
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RESPONSE TO REQUEST FORADMISSION NO. 9:

Plaintiff incorporates all General Objections as though fully set forth hiaiatif? further
objects to tk term “safe” as vague and ambiguous. Plaintiff further objects to this request
extent that it seeks premature disclosure of experts and expert opinion. Plaiif @lofects to
this request on the ground that it is an incomplete hypothetio@tjreg information necessary t
formulate a response. Plaintiff further objects on the grounds that this question issanabbda
calculated to lead to the discovery of evidence relevant to any party’s claim msalefe

Subject to and without waivingpé Preliminary Statement and General Objections anc
specific objections, Plaintiff responds as followRlaintiff is informed and believes that it is n
safe for consumers to consume foods containing up to 280 parts per billion of acrylamide.

REQUEST FOR ADMISSION NO. 10:

Admit that, prior to filing the COMPLAINT, you did nothing to investigate whet
AMAZON alters or removes any Proposition 65 warning label fronsSth8JECT PRODUCT
RESPONSE TO REQUEST FORADMISSION NO. 10:

Plaintiff incorporates all General Objections as though fully set forth here. Plauntiféf
objects on the grounds that this question is not reasonably calculated to lead to the disc
evidence relevant to any party’s claim or defense. Plaintiff furthgectsb to the terms
“investigate,” “alters,” and “removes” as vague and ambiguous. Without waiving thesti @iy,
Plaintiff denies this request.

Subject to and without waiving the Preliminary Statement and General Objectiohg &
specific objections, Plaintiff responds as follows: Deny.

[Rest of page intentionally left blank]
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Respectfully submitted,
Dated:March 23, 2021 GLICK LAW GROUP, P.C.

By:

Noam Glick (SBN 251582)
NICHOLAS & TOMASEVIC, LLP

Craig M. Nicholas (SBN 178444)
Jake W. Schulte (SBN 293777)

Attorneysfor Plaintiff
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VERIFICATION
Environmental Health Advocates, Inc. v. B&G Foods North America, Inc., et al.
Alameda County Superior Court Case R&21086510

[, Kim Embry, the undersigned, am Secretary of Environmental Health Advocates, |
Plaintiff in the abovaramed action. | am familiar with the contents of thredoingPlaintiff
Environmental Health Advocates, Inc.’s Responses to Defendant B&G Foods NomicaAme
Inc.’s Request for Admission(Set One) and declare that the matters stated in the documen
true based on my own knowledge, except as to those matters stated on information and b
and as to those matters, | believe them to be true.

| declare under penalty of perjury under the laws of the State of Californid¢hat t
foregoing is true and correct, and that this verification is executed on March 23, 2021, at S
Francisco, California.

By:
Kim Embry
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To: Superior Court of California County of Al Page 2 of 9 2020-03-06 17:53:43 (GMT) 16193930154 From: Samantha Dice
FILED BY FAX
I | NICHOLAS & TOMASEVIC, LLP ALAMEDA COUNTY
Craig M. Nicholas (SBN 178444) March 08, 2020
2 Jake Schulte (SBN 293888)
225 Broadway, Suite 1900 THE SL(J:Fl’_EERRllélgléOURT
3 | San Dicgo, California 92101 By Xian-xii Bowie, Deputy

Tel: (619} 325-(0492

6 | GLICK LAW GROUP, PC
Noam Glick (SBN 231582)
7 | 225 Broadway, Suite 2100

San Diego, Californiag 92101

& | Tel: (619) 382-3400
Fax: (619) 393-0154

9 | Email: noam@glicklawgroup.com

t0 | Attorneys for Plamziff
Kim Embry

& SUPERIOR COURT OF THE STATE OF CALIFORNIA

. IN AND FOR THE COUNTY OF ALAMEDA

. KIiM EMBRY, an individual, (Case No.;

. Plaintiff] COMPLAINT FOR CIVIL PENALTIES
15 v, AND INJUNCTIVE RELIEF

16 | B&G FOODS NORTH AMERICA,INC., a {(Health & Safety Code § 25249.6 et seq.)
Delaware corporation, RALPHS GROCERY
17 | COMPANY, an Ohto corporation, DOES 1

through 100, inclusive,

4 | Email: craigi@nicholaslaw.org RG20057491

Email: jschulie/@nicholaslaw.org

Defendants.

CASE NUMBER:

COMPLAINT
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l.
INTRODUCTION

1. This Complaint is a representative action brought by Plaintiff in the public intdr
the citizens of the State of Californfdhe People”) Plaintiff seeks taemedy Defendast failure to
inform the Peopl®f exposure tacrylamide a known carcinogen. Defendamxpose consumers
acrylamide by manufacturing, importing, selling, and/or distribu8mgick Well's Devil's Food F3g
Free Cookie Cakeg'Products”) Defendant know and intendthat customerswill ingest Product
containing arylamide

2. Under California’s Safe Drinking Water and Toxic Enforcement Act of 1986, Calbif

Health andSafety Code, section 25249.6 et seq. (“Proposition 65”), “[n]Jo person in the codsagf

business shall knowingly and intentionally expose any individual to a chemical known to the
cause cancer or reproductive toxicity without first giving clear and reasomatsleng to such
individual. . . 7 (Health & Safety Code§ 25249.6.

3. California identified and listedcrylamideas a chemical known ttause cancexs early|
asJanuary 1, 199@&nd as a chemic&hown to cause developmental/reproductive toxicity in Febr
of 2011.

4. Defendard failed to sufficiently warn consumers and individuals in California a
potential exposure ta@crylamide in connection with Defendasit manufacture, import, sale,
distribution of Products. This is a violation of Proposition 65.

5. Plaintiff seeks ijunctive relief compelling Defendanto sufficiently warn consumer

in Californiabefore exposing them trylamidein Products (Health & Safety Code&s 25249.7(a).
Plaintiff also seeks civil penalties against Defengéorttheir violations of Proposition 6&8long with

attorney’s fees and costfHealth & Safety CodeS 25249.7(b).)

Il.
PARTIES

6. Plaintiff KIM EMBRY (“Embry’) is acitizen of the State of California dedicated
protecting the health of California citizens through the eliminatroreduction of toxic exposure fro
consumer productsShebrings this action in the public interest pursuant to HealithSafety Code

section25249.7.
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7. DefendantB&G FOODS NORTH AMERICA, INC.(“B&G”), is a corporatior
organized and existing under the lawPelaware B&G is registered to do business in California,
does business ithe County of Alameda within the meaning oHealth and Safety Code section
25249.11. B&G manufactures, imports, &g or distributeghe Products in California andlameda
County.

8. DefendantRALPHS GROCERY COMPANY(“Ralphs), is a corporation organize

and

d

and existing under the laws ©hio. Ralphsis registered to do business in California, and does business

in the County ofAlameda within the meaning of Health and Safety Code, section 2524®Ralphs
manufactures, imports, sells, or distributes the Products in California anddsl@@oeinty.

9. Plaintiff does not know the true names and/or capacities, whether individuagrgg
or corporate, of the defendants sued herein as DOES 1 through 100, inclusive, ariddastmsue
said defendants under fictitious names. Plaintiff will seek leave to amend thigalat when the trug
names and capacitief these defendants have been ascertained. Plaintiff is informed and belie

thereon alleges that these defendants are responsible in whole or in part fdfsPéieged damages

.
VENUE AND JURISDICTION

10. California Constitution Article VI, Section 10 grants the Superior Court orig
jurisdiction in all cases except those given by statute to other trial cGimesHealthandSafety Code
statute upon which this action is based does not give jurisdiction to any otherAesstich, this Cour
has jurisdiction.

11. Venue is proper inAlameda County Superior Court pursuant to Code of C
Procedure sections 394, 395, and 395.8%Vrongful conduct occurred and continues to occur in
County. Defendang conducted and contintge conduct business in this County as it relates to Prod

12. Defendand havesufficient minimum contacts in the State of California or othery
purposefully avasd itself of the California market.Exercisingjurisdiction over Defendastwould be

consistent with traditional notions of fair play and substantial justice.
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V.
CAUSES OF ACTION

FIRST CAUSE OF ACTION
(Violation of Proposition 65 — Against all Defendants)

13. Plaintiff incorporates by reference each and every allegation contained above.

14. Proposition 65 mandates that citizens be informed about exposures to chemig
cause cancer, birth defects, and other reproductive harm.

15. Defendand manufacturedjmported, sold, and/or distributed Products contair

acrylamidein violation of Healthand Safety Code, section 25249.6 et sdjaintiff is informed and
believes such violations have continued after receipt of the Naolgdmedinfra) and will continue ta
occur into the future.

16. In manufacturing, importing, selling, and/or distributing Products, Defeni@déetsto
provide a clear and reasonable warning to consumers and individuals in California whoexpydssi
to acrylamidethrough reasonably foreseeable use of the Products.

17. Products expose individuals wrydamidethrough direct ingestion. This exposural
natural and foreseeable consequence of Defesgiating Products into the stream of commeras.
such,Defendats intendhatconsumersvill ingest Products, exposing them toydamide.

18. Defendand knew or should have known that the Products contaamgdamide and
exposed individuals tacrylamidein the ways provided abové&.he Notice informed Defendauf the
presence oécrylamidein the Productslikewise, media coverage concerniagylamideand related
chemicaldn consumer products provided constructive notice to Defendants.

19. Defendand’ action in this regard were deliberate and not accidental.

20. More than sixty days prior tlamingeachdefendantn this lawsuit, Plaintiff issued
60-Day Notice of Violation (“Notice”) as required by and in compliance with Propoasith. Plaintiff
provided the Notice to the various required public enforcement agencies along witficatedf merit.

The Notice alleged that Defendanmtolated Proposition 65 by failing to sufficiently warn consumer

California of the health hazards associateith wkposures to acrylamide contained in the Products.

als th

ling

S in

21. The appropriate public enforcement agencies provided with the Notice failed to

commence and diligently prosecute a cause of action against Defendants.
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22. Individuals exposed tecrylamides contaied in the Products througtirect ingestion
resulting from reasonably foreseeable use of the Products have suffered and costiffiee t

irreparable harmThere is no other plain, speedy, or adequate remedy at law.

23. Defendars areliable for a maximm civil penalty of $2,500 per day for each violation

of Proposition 65 pursuant to Healimd Safety Code, section 252497 (lpjunctive relief is alsg
appropriate pursuant to Healhd Safety Codgsection 25249.7(a).
PRAYER FOR RELIEF

Wherefore, Plaintiff prays for judgment against Defendasat®llows:

1. Civil penalties in the amount of $2,500 per day for each violation;

2. A preliminary and permanent injunction against Defersldrdm manufacturing
importing, selling, and/or distributing Products in California without providing a clear asdnable
warning as required by Proposition 65 and related Regulations;

3. Reasonable attorney’s fees and costs of suit; and

4. Such other and further relief as may be just and proper.

Respedully submitted:
Dated:March 6, 2020 GLICK LAW GROUP, PC

..". — "- B ) .
Noam Glick
Attorney for Plaintiff

By:
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NICHOLAS & TOMASEVIC, LLP
Craig M. Nicholas (SBN 178444)
Jake Schulte (SBN 293888)

225 Broadway, Suite 1900

San Diego, California 92101

Tel: (619) 325-0492

Email: craig@nicholaslaw.org

Email: jschulte@nicholaslaw.org

GLICK LAW GROUP, PC
Noam Glick (SBN 251582)
225 Broadway, Suite D9
San Diego, California 92101
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Pursuant to California Code of Civil Procedure (“C.C.P.”) § 28t3eq. Plaintiff
ENVIRONMENTAL HEALTH ADVOCATES, INC. (“Plaintiff”) provides these responses to
DefendanB&G FOODS NORTH AMERICA, INC(“Defendani) First Set ofForm
Interrogatorieg“Requests”), as follows:

PRELIMINARY STATEMENT

Responding Partyeservesits right to amend, supplement, or otherwise modtsy

objections a& may hereafter discover new informati@il objections and grounds therefore are

hereby expessly reserved to be interposed, either by motion or otherwise, at a latétdineer,
Plaintiff does not assume any ongoing duty to amend these responses and/or objectiof
response is given subject to any protective order entered or to belenttis case.

The objections set forth are made solely for purposes of this dispute. Objections

relevance, materiality and admissibility, and any and all other objections and groucidswhid

require the exclusion of statements, if such statements were made by a witnest qunds

testifying at court, are expressly reserved and may be interposed at the depoattibie time of
arbitration.

No admissions of any nature whatsoever are to be implied or inferred. Thbadaet
request here ay be responded to should not be taken as an admission, or concessior
existence of any set of facts assumed by such request, or that such respoitstesastience
thus set forth or assumed.

GENERAL OBJECTIONS

1. Plaintiff has not completeds investigation or analysis of the facts or defen
raised in and related to this action and has not yet completed preparation.féhé&itdllowing
responses are given without prejudice to Plaintiff's right to produce or disclose,tat dalee,
subseqant information. Without in any way assuming any obligation to do so, Plaintiff res
the right to alter, supplement, amend or otherwise modify these responses in any wayred, a
including at trial, in light of facts determined to be relevant or revealed througdveryg, further
investigation or further legal analysRlaintiff also reserves the right to apply for relief to pert
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the insertion into these responses of any information that has been inadvertentlyenitioniity
omitted or to itroduce such information into evidence at the time of arbitration or trial.

2. Responding Party objects to each request to the extent it seeks the produc
disclosure of any information or writing protected by the attowcieynt privilege, the attorney
work product doctrine, or other applicable privilege or protection, including, but not limjtie t
right to privacy of Plaintiff, the deponent, and/or thpakties

3. Responding Party objects to each request to the extent they seek inforn
documents, or testimony containing confidential or proprietary information or traggssecr

4. Responding Party objects to each request to the extent they are vague, ove
oppressive, and unreasonably burdensome, that they use terms that are not defateldai
common meaning, and that they do not appear focused on information that may be relevar
litigation and are not reasonably calculated to lead to the discovery of admissibieevide

5. Responding Party objects to eadquest to the extent requests information
equally available to the propounding party.

6. Responding Party objects to each request to the extent it requests informati

does not exist and is not in the deponent’s possession, custody, or control.

7. Responding Party objectséachrequest to the extent it is overbroad, unreason;
burdensome, and oppressive on the grounds that they require the deponent to produce
all” “documents,” “communications,” and “mails”

8. Responding Party objects to each request to the ekigwluplicative, cumulative
and/or repetitive.

9. Responding Party objects to each request to the extent it purports to impose

of the deponent to undertake a search for information or documents beyond a diligent s¢
the locations wherdocuments or information responsive to each request would reasona
expected to be found.

10.  Plaintiff reserveshe right to challenge the relevance or admissibility of any of tf

responses or parts thereof at the trial or other proceeding in this or any otherAltisoich

stion or
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11. Responding Party objects to each request to the extent it requires a compila
documents beyond which is required under the California Code of Civil Procedure.

12. Responding Party objects tioe instructions and definitions to the extent, if a
they are vague and ambiguous with respect to this specific case or go beyond the requofe
the California Code of Civil Procedeyrthe California Rules of Court, or the applicable rules
this Court.

OBJECTIONS TO DOCUMENT REQUESTS

FORM INTERROGATORY NO. 1.1:

State the name, ADDRESS, telephone number, and relationship to you of each PH
who prepared or assisted in the preparation of the responses to these interrogBtwnnext
identify anyone who simply typed or reproduced the responses.)

RESPONSE TO FORM INTERROGATORY NO. 1.1:

Noam Glick, Esqg.,Glick Law Group, P.C., 225 Broadway, M &loor, San DiegoCA,
(619) 382-3400.
FORM INTERROGATORY NO. 2.1:

State:
(a) Your name;
(b) Every name you have used in the past;
(c) The dates you used each name.

RESPONSE TO FORM INTERROGATORY NO. 2.1:

In addition to the General Objections, Plaintiff objects to this Interrogatory on thedgr
that it is unintelligible as Plaintiff is not an individual.

FORM INTERROGATORY NO. 2. 2:

State the date and place of your birth.
RESPONSE TO FORM INTERROGATORY NO. 2.2:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr
that it is unintelligible as Plaintiff is not an individual.
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FORM INTERROGATORY NO. 2. 5:

State:
(a) your present residence ADDRESS;
(b) your residence ADDRESSES for the past five years; and
(c) the dates you lived at each ADDRESS.
RESPONSE TO FORM INTERROGATORY NO. 2.5:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr
that it is unintelligible as Plaintiff is not an individual.

FORM INTERROGATORY NO. 2. 6:

State:

(a) the name, ADDRESS, and telephone number of your present employer or place
employment; and

(b) the name, ADDRESS, dates of employment, job title, and nature of work for each em
selfemployment you have had from five years before the INCIDENT until today.

RESPONSE TO FORV INTERROGATORY NO. 2. 6:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr
that it is unintelligible as Plaintiff is not an individual.

FORM INTERROGATORY NO. 2. 7:

State:
(a) the name and ADDRESS of easthool or other academic or vocational institution
have attended, beginning with high school;
(b) the dates you attended,;
(c) the highest grade level you have completed; and
(d) the degrees received.

RESPONSE TO FORM INTERROGATORY NO. 2.7:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr
that it is unintelligible as Plaintiff is not an individual.
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FORM INTERROGATORY NO. 2. 8:

Have you ever been convicted of a felony? If so, for each conviction state:
(a) the city and stte where you were convicted,;

(b) the date of conviction;

(c) the offense; and

(d) the court and case number.

RESPONSE TO FORM INTERROGATORY NO. 2.8:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr
that it is unintelligible as Plaintiff is not an individual.

FORM INTERROGATORY NO. 2. 9:

Can you speak English with ease? If not, what language and dialect do you normal

RESPONSE TO FORM INTERROGATORY NO. 2.9:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr
that it is unintelligible as Plaintiff is not an individual.

FORM INTERROGATORY NO. 2. 10:

Can you read and write in English with ease? If not, what language and dialect ¢
normally use?

RESPONSE TO FORM INTERROGATORY NO. 2.10:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr
that it is unintelligible as Plaintiff is not an individual.

FORM INTERROGATORY NO. 2. 11:

At the time of the INCIDENT were you acting asagent or employee for any PERSOI
If so, state:

(@) the name, ADDRESS, and telephone number of that PERSON: and

(b) a description of your duties.

RESPONSE TO FORM INTERROGATORY NO. 2.11:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr

that it is unintelligible as Plaintiff is not an individual.

bunds

y use?

bunds

]o you

bunds

N?

bunds

6

ENVIRONMENTAL HEALTH ADVOCATES, INC!S RESPONSE TO DEFENDANTSB&G FOODS NORTH
AMERICA, INC.’S FORM INTERROGATORIESSET ONE)



© 00 N oo o A~ w NP

N N N N N N N N DN R P R R R PR R R
0o ~N o O B~ W N P O © 0 ~N o 00 » W N B O

Case 2:20-cv-00526-KIM-DB  Document 57-6 Filed 11/23/22 Page 8 of 15

FORM INTERROGATORY NO. 2. 12:

At the time of the INCIDENT were you acting as an agent or employee for any PER
If so, state:

(@) the name, ADDRESS, and telephone number of that PERSON: and

(b) a description of your duties.

RESPONSE TO FORM INTERROGATORY NO. 2.12:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr
that it is unintelligible as Plaintiff is not andividual.

FORM INTERROGATORY NO. 6.1:

Do you attribute any physical, mental, or emotionglries to the INCIDENT?

RESPONSE TO FORM INTERROGATORY NO. 6.1:

In addition to the General Objections, Plaintiff objects to this Interrogatory @rdbads
that it is unintelligible as Plaintiff is not an individual.

FORM INTERROGATORY NO. 9.1:

SON?

bunds

Are there any other damages that you attribute to the INCIDENT? If so, for eacbfitem

damage state:
(@) the nature;
(b) the date it occurred,;

(c) the amaint; and

(d) the name, ADDRESS, and telephone number of each PERSON to whom an

obligation was incurred.

RESPONSE TO FORM INTERROGATORY NO. 9.1:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr
that it is unintelligible as Plaintiff is not an individual.

FORM INTERROGATORY NO. 9.2:

Do any DOCUMENTS support the existence or amount of any item of damages cl
in interrogatory 9.17 If so, describe each document and state the name, ADDRESEphiode
number of the PERSON who has each DOCUMENT.
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RESPONSE TO FORM INTERROGATORY NO. 9.2:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr
that it is unintelligible as Plaintiff is not an individual.

FORM INTERROGATORY NO. 12.1:

State the name, ADDRESS, and telephone number of each individual:

(@) who witnessed the INCIDENT or the events occurring immediately before or
the INCIDENT;

(b) who made any statement at the scene of the INCIDENT;

(c) who heard any statements made about the INCIDENT by any individual @
scene; and

(d) who YOU OR ANYONE ACTING ON YOUR BEHALF claim has knowledge
the INCIDENT
(except for expert withesses covered by Code of Civil Procedure section 2034).

RESPONSE TOFORM INTERROGATORY NO. 12.1:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr
that it is vague, ambiguous and unintelligible as to the meaning of the term “INCIDE e
context of this Interrogatoryloreover Plaintiff further objects to the extetttat this request calls
for attorneyclient communications and/or attorney work product.

Subject to and without waiving these objections, Plaintiff responds as folRbaistiff is
unaware of witnessée the “INCIDENT” as the term is defined by Defendant.

FORM INTERROGATORY NO. 12. 2:

Have YOU OR ANYONE ACTING ON YOUR BEHALF interviewed any individu
concerning the INCIDENT? If so, for each individual state:
(@) the name, ADDRESS, and telephone number of the individual interviewed;

(b) the date of the interview; and
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(c) the name, ADDRESS, and telephone number of the PERSON who conducted the

interview.
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RESPONSE TO FORM INTERROGATORY NO. 12.2:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr
that it is vague, ambiguous and unintelligible as to the meaning of the term “INCIDE e
context of this InterrogatonfGecondly,Plaintiff objects to the extenhat this request calls fo
attorneyclient canmunications andr attorney workproduct.Moreover, Plaintifffurtherobjects
to the extent that ttalls forexpertopinion, andor the premature disclosure of experts in violati
of Cal. Code of Civ. Proc. § 2034.080 seq Plaintiff further objects o the ground that the
request is not reasonably calculated to lead to the discovery of evidence relesayntparty’s
claimor defense.

Subject to and without waiving these objections, Plaintiff responds as foNmws:

FORM INTERROGATORY NO. 12.3:

Have YOU OR ANYONE ACTING ON YOUR BEHALF obtained a written or recorg
statement from any individual concerning the INCIDENT? If so, foh et&tement state:

(@) the name, ADDRESS, and telephone number of the individual from whon
statement was obtained,

(b) the name, ADDRESS, and telephone number of the individual who obtaine
statement;

(c) the date the statement was obtained; and

(d) the name, ADDRESS, and telephone number of each PERSON who has the ¢
statement or a copy.

RESPONSE TO FORM INTERROGATORY NO. 12.3:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr
that it is vague, ambiguous and unintelligible as to the meaning of the term “INCIDE e

context of this Interrogatory. Secondly, Plaintiff objects to tkterd that this request calls fo

attorneyclient communications anar attorney workproduct.Moreover, Plaintiff further objects

to the extent that ttalls forexpertopinion, andor the premature disclosure of experts in violati
of Cal. Code of Civ. Proc. § 2034.080 seq Plaintiff further objects on the grousithat the
11
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request is not reasonably calculated to lead to the discovery of evidence relemayntparty’s
claim or defense.
Subject to and without waiving these objections, Plaintiff responds as follows: No.

FORM INTERROGATORY NO. 12.5:

Do YOU OR ANYONE ACTING ON YOUR BEHALFknow of any diagram,
reproduction, or model of any place or thing (except for items developed by expert wit
covered by Code of Civil Procedure secti@84.2102034.310) concerning the INCIDENT?
so, for each item state:

(@) the type (i.e., diagram, reproduction, or model);

(b) the subject matter; and

(c) the name, ADDRESS, and telephone number of each PERSON who has it.
RESPONSE TO FORM INTERROGATORY NO. 12.5:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr
that it is vague, ambiguous and unintelligible as to the meaning of the term “INCIDE e

context of this Interrogatory. Secondly, Plaintiffj@tis to the extent that this request calls

NesSses

f
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attorneyclient communications and/or attorney work product. Moreover, Plaintiff further sbject

to the extent that it calls for expert opinion, and/or the premature disclosure of expéotation
of Cal. Code of Civ. Proc. 8 2034.011 seq Plaintiff further objects on the grounds that t
request is not reasonably calculated to lead to the discovery of evidence relesayntparty’s
claim or defense.

Subject to and without waiving these objections, Plaintiff responds as follows: No.

FORM INTERROGATORY NO. 12.6:

Was a report made by any PERSON concerning the INCIDENT? If so, state:

(@) the name, title, identification number, and employer of the PERSON who ma
report;

(b) the date and type oéport made;

(c) the name, ADDRESS, and telephone number of the PERSON for whom the

was made; and

e the

report
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(d) the name, ADDRESS, and telephone number of each PERSON who has the ¢
or acopy of the report.

RESPONSE TO FORM INTERROGATORY NO. 12.6:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr
that it is vague, mbiguous and unintelligible as to the meaning of the term “INCIDENT” in
context of this Interrogatory. Secondly, Plaintiff objects to the extent that this rexglissfor
attorneyclient communications and/or attorney work product. Moreover, Pliatther objects
to the extent that it calls for expert opinion, and/or the premature disclosure of expéotation
of Cal. Code of Civ. Proc. § 2034.080 seq Plaintiff further objects on the grounds that t
request is not reasonably calculateddad to the discovery of evidence relevant to any pat
claim or defense.

Subject to and without waiving these objections, Plaintiff responds as follows: No.

FORM INTERROGATORY NO. 12.7:

Have YOU OR ANYONE ACTING ON YOURBEHALF inspected the scend the
INCIDENT? If so, for each inspection state:

(@) the name, ADDRESS, and telephone number of the individual making
inspection (except for expert witnesses covered by Code of Civil Procedumns&fid4.210
2034.310); and

(b) the date of the spection.

RESPONSE TO FORM INTERROGATORY NO. 12.7:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr
that it is vague, ambiguous and unintelligible as to the meaning of the term “INCIDE e

context of this Interrogatory. Secondly, Plaintiff objects to the extent that this rexglissfor
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request is not reasonably calculated to lead to the discovery of evidence relemayntparty’s
claim or defense.
Subject to and without waiving these objections, Plaintiff responds as follows: No.

FORM INTERROGATORY NO. 14.1:

Do YOU OR ANYONE ACTING ON YOUR BEHALF contend that any PERSON involved i

the INCIDENT violated any statute, ordinance, or regulation hatithe violation was a lega
(proximate) cause of the INCIDENT? If so, identify the name, ADDRESS, amphtgie number
of each PERSON and the statute, ordinance, or regulation that was violated.

RESPONSE TO FORM INTERROGATORY NO. 14.1:

In addition to the General Objections, Plaintiff objects to this Interrogatory on the gr
that it is not relevant to the subject matter of this lawsuit and not reasonablyteal¢alead to
the discovery of admissible evidence relevant to any party’s claim or defensadye Plaintiff
objects to this Interrogatory on the grounds that it is vague, ambiguous and unintelligiieea
meaning of the term “INCIDENT.”

Subject to and without waiving these objections, Plaintiff responds as folRjaistiff
contends that Defendants B&G Foods North America, Inc., Amapon, Inc., and Berkeley Bow
Produce, Inc. violated Proposition 65 and related regulatismsallegedin the Complaint.

FORM INTERROGATORY NO. 17.1:

Is your response to each request for admission served with these interesgatori
unqualified admission? If not, for each response that is not an unqualified admission:
a) state the number of the request;
b) state all facts upon which you base your response;
c) state the names, ADDRESSES, and tet@ghnumbers of all PERSONS who ha
knowledge of those facts; and
d) identify all DOCUMENTS and other tangible things that support your response ang
the name, ADDRESS, and telephone number of the PERSON who has each DOCU
or thing.
I
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RESPONSE TOFORM INTERROGATORY NO. 17.1:

a) 7
b) The formation of acrylamide in food products, to the extent discoverable i

context of this lawsuit, is within the realm of expert discovery and testimony.

C) Plaintiff's expert, whose contact information will be disgd in the course of

expert disclosures.
d) Identification of any supporting documents, to the extent discoverable ir

context of this lawsuit, is premature since expert discovery has not yet commenced.

Respectfully submitted,
Dated:March 23, 2021 GLICK LAW GROUP, P.C.

By:

Noam Glick (SBN 251582)

NICHOLAS & TOMASEVIC, LLP.

Craig M. Nicholas (SBN 178444)
Jake W. Schulte (SBN 293777)

Attorneysfor Plaintiff

n the

1 the
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VERIFICATION
Environmental Health Advocates, Inc. v. B&G Foods North America, Inc., et al.
Alameda County Superior Court Case No. RG21086510

I, Kim Embry, the undersigned, am Secretary of Environmental Health Advocates, |
Plaintiff in the above-named action. | am familiar with the contents of the foreBangiff
Environmental Health Advocates, Inc.’s Responed3efendanB&G Foods Noth America,
Inc.’s Form InterrogatorieéSet One) and declare that the matters stated in the document ar
based on my own knowledge, except as to those matters stated on information and belief,
to thosematters| believe them to be true.

| declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this verification is executéthorh 23, 2021 at San
Francisco California.

By: '
Kim Embry

e true
and as

14
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CASE NUMBER:

RG21086510

ENVIRONMENTAL HEALTH ADVOCATES, INC.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF ALAMEDA

ENVIRONMENTAL HEALTH ADVOCATLS,| Case No.:

INC.,

Plaintiff,
V.

B&G FOODS NORTH AMERICA, INC, a
Delaware corporation, AMAZON.COM, INC.
a Delaware corporation, BERKELEY BOWIL.
PRODUCT, INC, a Calitornia corporation, and

DOES 1 through 100, inclusive,

Defendants.

COMPLAINT FOR CIVIL PENALTIES
AND INJUNCTIVE RELIEF

(Health & Safety Code § 25249 6 et seq.)

From: Samantha Dice
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L
1 INTRODUCTION
2 1. This Complaint 1s 4 representalive action brought by Environmental Health

3 | Advocates, Inc. (“Plamtiff”) in the public interest of the citizens of the State of California (“the
4 I People™. Plaintiff seeks to remedy Defendants’ failure to inform the People of exposure to
5 | acrylamide, a known carcinogen. Defendants exposed consumers to acrylamide by manufacturing,

6 | importing, selling, and/or distributing New York Flatbreads Everything and SnackWell’s Chocolate

7§ Créme Sandwich Cookics (“Products”™). Defendants know and intend that customers will ingest

8 | Products containing acrylamide.

9 2 Under Califormia’s Safe Drinking Water and Toxic Enforcement Act of 1986,
10 | California Health and Safety Code, section 25249.6 et seq. (“Proposition 657), “[n]o person in the
11 course of doing business shall knowingly and intentionally expose any individual to a chemical known
12§ to the state to cause cancer ot reproductive toxicity without first giving clear and reasonable warning
13 | to such individual. . . 7 (Health & Safety Code, § 25249.6.)

4 3 California 1dentified and hsted acrylamide as a chemical known to cause cancer as
|5 }early as January 1, 1990, and as a chemical known to cause developmental/reproductive toxicity on
16 | February 23, 2011,

17 4. Defendants failed to sufficiently warn consumers and individuals in California about
18 | potential exposure to acrylamide in connection with Defendants’ manufacture, import, sale, or
19} distribution of Products. This is a violation of Proposition 63,

20 3. Plaintiff sceks injunctive relict compelling Defendants to sufficiently warn consumers
21 | in California before exposing them to acrylamide in Products. (Health & Safety Code, § 25249 7(a).)
22 | Plaintiff also seeks civil penalties against Defendants for its violations of Proposition 65 along with

23 1 attorney’s fees and costs, (Health & Safety Code, § 25249.7(b).)

24 IL

) PARTIES

25

26 6. Plaintiff ENVIRONMENTAL HEALTH ADVOCATES, INC. (“Plantiff”™) is a

27 | corporation in the State of California dedicated to protecting the health of California citizens through

2
COMPLAINT
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L | the elimination or reduction of toxic exposure from consumer products. 1t brings this action in the

b

public interest pursuant to Health and Salety Code, section 25249.7.

3 7. Defendant B&G FOODS NORTH AMERICA, INC. ("B&G”) is a corporation
4 | organized and existing under the laws of Delaware. B&G is registered to do business in California,
5 | and does business in the County of Alameda, within the meaning of Health and Safety Code, section
6 §25249.11. B&G manufactures, imports, sells, or distributes the Products in California and Alameda
7 1 County.

8. Defendant AMAZON.COM, INC. {Amazon) is a corporation organized and existing

g | under the laws of Delaware. Amazon is registered to do business in California, and does business in

10 | the County of Alameda, within the meaning of Health and Safety Code, section 25249 11, Amazon

I ¥ manufactures. imports, sells, or distributes the Products in California and Alameda County.

12 9. Defendant BERKELEY BOWL PRODUCT, INC. (Berkeley Bowl) is & corporation
]j organized and existing under the laws of California. Berkeley Bowl is registered to do business in
i5 Califormia, and does business in the County of Alameda, within the meaning of Health and Safety

6 Code, section 25249.11. Berkeley Bow! manufactures, imports, sells, or distributes the Products in

17 | California and Alameda County.

18
10 Plaintiff does not know the true names and/or capacities, whether individual, partners,

19 _ . o ‘ .

or corporate, of the defendants sued herein as DOES 1 through 100, inclusive, and for that reason sues
20

said defendants under fictitious names. Plaintiff will scck leave to amend this Complaint when the true
21

names and capacities of these defendants have been ascertained. Plaintiff is informed and believes and
22

thereon alleges that these defendants are responsible in whole or in part for Plantff’s alleged
23

damages.
24 IIL

VENUE AND JURISDICTION

25
26 11, California Constitution Article VI, Section 10 grants the Superior Court original

27 | jurisdiction in all cases except those given by statute to other trial courts. The Health and Safety Code

-

3
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L | statute upon which this action is based does not give jurisdiction to any other court. As such, this

b

Court has jurisdiction.

3 12. Venue 15 proper in Alameda County Superior Court pursuant to Code of Civil
4 | Procedure, sections 394, 395, and 395.5. Wrongful conduct occurred and continues to occur in this
5 | County. Defendant conducted and continues to conduct business in this County as it relates to
6 | Products.

13. Defendant has sufficient minimum contacts m the State of California or otherwise
g | purposefully avails itself of the California market. Excrcising jurisdiction over Defendants would be

9 | consistent with traditional notions of fair play and substantial justice.

10 Iv.
1 CALSES OF ACTION
1 FIRST CAUSE OF ACTION
(Violation of Proposition 65 — Against all Defendants)

13

14. Plaintiff incorporates by reference cach and cvery allegation contained above.
4 15. Proposition 63 mandates that citizens be informed about exposures to chemicals that
15 cause cancer, birth defects, and other reproductive harm.
16 16, Defendant(s) manufactured, imported, sold, and/or distributed Products containing
17

acrylamide i violation of Health and Safety Code, section 25249 6 et seq. Plaintiff is informed and

believes such violations have continued after receipt of the Notice (defined infra) and will continue to
19 o -
occur into the future,
20 . L . . e . "
17. In manufacturing, importing, selling, and/or distributing Products, Defendants failed to
21 . : o ) L _
provide a clear and reasonahle warning to consumers and individaals in California who may be
27 _ ) )
exposed to acrylamude through reasonably foreseeable use of the Products.
23 o . o . ‘ _
18. Products expose individuals to acrylamide through direct ingestion. This exposure s a
24 . N o : .
natural and foreseeable consequence of Defendant placing Products into the stream of commerce. As
25 . o : ‘
such, Defendants miend that consumers will ingest Products, exposing them (o acrylamide,
26 . . .
19, Defendants knew or should have known that the Products contained acrylamide and
27 e L : L . .
exposed individuals to acrylamide in the ways provided above. The Notice informed Defendants of
28

4
COMPLAINT
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KIM EMBRY, an individual,
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V.

through 100, inclusive,
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B&G FOODS NORTH AMERICA, INC., a
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COMPANY, an Ohio corporation, and DOES |
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. INTRODUCTION

Plaintiff Kim Embry (“Emlry”) respetfully moves his Court to stay all proceedings i
this Proposition 65 action in light of the decisiand injunction recently issued ialifornia
Chamber of Commerce v. Becerrge.D. Cal. 2021, No. 2:19¢v-02019-KIM-EFB) 2021 WL
1193829 (Cal. Chambef).! The injunction prohibits thefiling of new lawsuits toenforce
Proposition 65 warning requirement farancer aspplied to acrylange in food and besrage
products. In granting thepreliminaryinjunction, te district court found theplaintiff, California
Chamber of Comerce was likelyto succeed on the merits of its First Amendmenintda- i.e,,
that Propaition 65’s mandatedvarnng for dietary acylamide isan unconstitutionatompelled
speechrequirement.

Given the injunction irthe firstfiled and relatedCal. Chanbercase,a stay of this action
is warranted. In this casg&mlry seeks taequire Defendant B&G Foods NortAmerica, Inc.
(“B&G Foods) to plae a cancer waing for acrylamideon its “Cookie Cakeésproducts. B&G
Foodsassertsaan affirmative defensthat Proposition 6% warning requirerant with respect to
actylamide is compelledpgech thawiolatesits First Amendnent rights. This is presely the
theoryunder which the preliminary injunction issuedGal. Chamber If the injunction inCal.
Chamberbecomedinal, it would mootthis entire actionasB&G Foods constitutionaldefense
would prevail

The most effient, economical, and equitable course for the parties andCthurt is to
staythese proceedings pendifigal resolution of theCal. Chantber action

Il. BACKGROUND

This case arse out of California Safe Drinking Water andokic ErforcementAct of
1986, Ch Healh & Safety Codes 25249.6et seq.knowns as‘Proposition 65 Propositian 65
is a voterenacted statute that protects the publicght to know about potential exqpaes to
hazardous chemicals. It generally requires businesses to previtclear and reaonable
warnings]” on produds thatexpose consumers tatfemicals] known to the state to cause cang

or reproductive toxicity” Cal. Health & Safety Code 8§ 25249.6 The statute permits any

! Theorder is attached as EX.to Embry’s Requst for Judcial Notice(*RJIN’).

-

er

1
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“person”to bring anaction“in the public iterest to enforce this requirementld., § 252497(d).
Embry is one such citizen enforcer of Proposition 6&clarationof Jake W. Schult¢*Schulte
Decl?), 1 2.

A. Embry Files This Action Against B&G Foods

On March 6, 2020, Embryiled a Compaint for Civil Penalties and Injunctive Relie
against B&G Foods. SeeCompl. attached as EXL to Schulte Decl The Complaintallegesthat
B&G Foods’ Snack Wdl’'s Devl’s Food FaFree CookieCakes expse consumerto acrylamide
at levels that require lzealth hazard warning under Proposition &b, 1 1-5.

B. B&G Foods Reactionary Suit

On the same day that Emybfiled this action, B&G Foods fied a ractiorary suit in the
Eastern District of California See Complaintfor Declaratory andnjunctive Relief (“B&G
Compl.”), attached t&RIJNas Ex.B. B&G Foodsnameal Embry and her counsel, Noami€k, as
defendants. Id., [ 7-8. The complaint a#gedthat Proposition 6% waning requirement ag
applied toacrylamideconstitutes a unconstitutional sgech regirement. Id., 1 79-80. B&G
Foods sought adeclaration that the enfoement of Propaon 65 againsthe Cookie @kes is
unconstitutional,”id. at 97, and “an injurction against further prosetion or threts of
prosecutiorunder Propositios5 related to the alleged acrylamide in its Cookiké&s), id. at
97.

C. B&G Foods’ Suit is Dismissedwith Prejudice

On October 7, 2020the distrct court granted Ebry and Gick’s motion to dismiss
without leave to amendSeeOrder; attached td&RIN as Ex.C. The district court did not reacf
the meris of B&G Foods claims that enforcement é&froposition 65violatedits constitutional
rights. Raher, the districtcourtheldthat B&G Foods suit was barredby the Noerr-Pennington
doctrine which proect peitioning activity. Seegenerally,id. The dstrict court entered
judgmentin accordance witlts Order. SeeJudgmentattached tdRIJNas E. D. B&G Foods

filed a Notte of Agoeal and that appeal is before the Nintrcdt.?

2 Embry andGlick havefiled acontemporaneous motion to sta tappealor similar reasos

f

=

articulatedn this notion. Schulte Decl., | 3.
2
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D. The First-Filed and RelatedCal. ChamberAction

In October 2019about five months before Embry filed her complantd B&G Foods
filed its reationary suij, the California Chamier of Commece (the “‘Chambef) filed the Cal.
Chamberactionagainst theCalifornia Attaney Gemralin the Eastern District of Califaria. See
Complaintfor Declaratory andnjunctive Relief attached taRIJN as Ex.E. In its suit, the
Chamber allegeéthe First Anendment proibits California from faocing businesses to ake
false statements. becawe California doesow ‘know’ that eating fod with acrylamide cause
cancer in peoplé. SeeOrderat p.4, attached to RIN as EA. Like in Cal. ChamberB&G
Foods contends Proposition 655 warning requirementas to acrylamide violates its First
Amendment rights. SeeB&G Foods Answer (17" Affirmative Defensepttache as Ex.2 to
Schulte Decl

E. The District Court in Cal. Chamberssues a Prelimnary Inju nction

On March 30, 2021, thelistrict court enjoined the filg of new lawsuits teenface
Proposition 65s warning requirement faranceras applied to acrylamide in food abhdverage

products. SeeOrderat p.4, attached to RIN &x. A. In granting he prelimnary injunction, the

claims becaise it“is likely to show the acrylamide warning requirement by Proposition 6
controvesial and not purely factl.” Id. at 27-28. The injunction“applies to the Attorney
General and his officers, gioyees,or agents, and all those in privity or acting in concert w
those entities or individuals, including privatdauers[like Embry] unde section25249.7(d) of
the CalforniaHealh & Safety Code.”ld. at31.

F. Meet and Confer

In early April 2021, cousel forEmbry initiated meeandconfer effats with B&G Foods’
counsel requesting stpulation to stay this case. B&G Foodsounsel declined Enbry's
invitationto stay. Schult®ecl, 4.

7
7
7

district court found that the Chamber‘igkely to succeedn the merits of its First Amendmenit

U)

5 is

ith

3
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[I. LAW AND ARGUMENT

A. The Stay of a StateCourt Action is Appropriate When There Is a Similar
Federal Action Pending.

California courts adhere to a "strong policy of comity" suppgrthe stay of stateourt
proceedings in favor of substantially simil&deral actionsThomson v. Cont'l Ins. C{1967) 66
Cal.2d 738, 747dfting Simmong. SuperCt. (1950) 96Cal. App. & 119, 124. Indeed, i] tis
black letter law lhat, when a federal action hasen filed covering the samelgact matter as is
involved in a Califonia acton, the California court has theliscretiori to say thestate court
acton. Caifa Profl Law Corp. v. State Farm Fire & Cas. CA.993) B Cal App. 4th 800, 804.
When exrcisng this discretion “the [Clourt should consider ¢himportance of duragng
multiple litigation degyned solely to harass an adverseyand ofavoidingunseemly conicts
with the courts of other jisdictions.” Id. The Court‘'shoud also considewhether the rights of
the parties can best be e@emined by the coumf the otherjurisdiction because of the nature
the subject mattethe avaibbility of witnesses, or the state to which the proceedings in the ¢
court havealreadyadvanced. Id.

Among the factors a court must consider whesgr@sing itsdiscreton to stayinclude:(1)
which action was filed first(2) whether the g@rties andsubject matter are substantialhetsame
as those in theendingfederal a&tion, (3) the importanceof dismuraging muiple litigation
designed solelyo harass andwerse pdy, (4) “the importance... of avoiding unseemly cdircts
with” the federal cod, (5) “whether the rights of the piges can be best determineg”lihe
federal court “because of the naof the sibject matter, (6) “the staye towhich the proceedingy
in the [federal] court have already advanted (7 whether “the Federal achas pending in
California[,] notanother state.Farmland Irrig ation Co.v. Dopplmaier(1947)48 Cal. 2d 28,
215 Caiafa 15 Cal. App4th at 804 Mawe Enters., Inc. v. Travers Inden. Co. of Can. (2013)
219 Cal. App. 4th 1408, 1423-24.

As noted by the Second Elrict, the last factor is onevhich the Supreme Couidund so
important it accountetbr the several earlier California decisions whagpeared to maka stay

of statecourt proceedings a mattef right not merely a matter of digtion.” Caiafa 15 Cal.

Df

the

4
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App. 4th.at 807. It is an abuse of disdien todeny a stay where, as here, @aiafafactors are
met. See id.at 807 éxplaining that“it is difficult for usto see how the trial coudoud have
exercisedts discretion in anypther way but to grant [the defendajtequest for a stay.

1. This caseand B&G Foods' (dismissed, penling appeal) retaliatory suit
were filed after Cal Chamber

In October 2019the Chanber filed the Cal. Chanber action against theCalifornia
Attorney Generalin the Eastern District of Califaria. See Complaint for Declaatory and
Injunctive Relief(“*Chamber Compl’), attached tqRIN as Ex E. Embry filed this statecourt
action in March 2020. SeeComplaintattached as EXL to SchulteDecl. B&G Foodsfiled its
retaliatory suit dismissed pending appeal on thesame daythat Embry filed her state cdu
action SeeB&G Compl, attached t&RINas Ex. B.

2. The parties to this ca® are similar, and the subject matter is
substntially the same.

Here, thepartiesand their interestsare smilar. The Chamber(the plainiff in Cal.

Chambe) “is a nonprofit bugsess asociation with over 13,000 membetsth individual and

amag others food producers, suppdieand retailes.” Chamber Comp].q 12 attached tdrRJN
as Ex. E. The Clamber“acts on Bhalf of the business community to improve 8iates
economic ad employmat climate by rpresenting business on a broad range ofslatve,
regulatory, and legj issues. Id. “Because so many of its members areay impacted by
Proposiion 65 [the Chamber] has hwtically been andontirues to le deeplyinvolved in a
variety of Proposition 6%elated regulatory and litigation mattefs. Id. B&G Foods & a
Delaware corporavn with its principal place of business New Jersey. B&G Compl, 6,
attached tdRIN as Ex.B. Irrespectiveof whetherB&G Foads isa member of the Chaber (a
fact unknown to Embry) the Chamberrepresentsthe inteess of B&G Foals asa food
manufacturedoing business Calfornia.

The Attorney General of the State of California (the defendantCal. Chambey

sometime referredherin as he “AG”) is “the hghestranking officer in the California

corporate, epresentng virtually ever ecoomic interest in the State of California, includir

5
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Department ofJustice. Chanmber Compl, { 13, attached to RIJN as EX&. The AG “is
specfically empowered to enforce the provisions of Propositiorf 6Bl. In bringing sui, the
Chamber sought to enjothe AG “and those in privity with and/or acting in @t with [the
AG] (including Proposition 65rivate effiorcers) from enforcing the Bposition 65 warimg
requirement as applied to aawtide in food products. Id. Embry is a private of eforcer of
Proposition 65vho has been enjoined from filing neeryamidebasedPropositon 65 actions
due tothe Cal. Chambeinjunction. SeeOrderat p.31, attached to RIN as EA.

The two cases present indistinguishebdctual and legalissues andthe samejuestion
will be addressed in eh case— whether a Proption 65 warning foracrylamide in food
products violates the First Amement. Compare, e.9.,B&G Foods Answer (17" Affirmative
Defensejttache as Ex.2 to Schule Declwith Orderat p 12, 16 attached to RIN as EA. (the
district court foundthe Chamber islikely to succeed on the meritsf its First Amendhent
claims’ becauseti“is likely to show theacryamide warning required by Proposition 65
controversal and not purely fagal.”).

Adjudication of tle earlierfiled Cal. Chamberaction will likely require suliantially
similar — if not identical— legal analysis Thisfactor on its own warrants a stayCf. Caifa, 15
Cal. App. 4that 86 (holdng that the trial court properly granted a stay wtien statecourt
claim would requiré‘resolving the threshold isss raised in the feda ... actior'); see also
Gauthier v. Apfe, Inc (Sana Qara Cnty. SuperCt. 2014 No. 1-13-cv-254557) 2014 WL
19998003 at * 2 (ordergranting motion totaly where'it is clear that théederal Action and the
instant action ase out of the same set of acts over the same general tiiod.pg&). Even when
an “action is not pecisely identical ta.. other [earlie-filed] actions,”a stay isappropriatevhen
“[i]t is likely ... that the [othg cases will determine at least some kesues among the pas’!
Berg v. MTC Elecs. Tech€o. (1998) 61 Cal. App. 4h 349 363. HereCal. Chamberwill
determine whether acrylamiderelated Proposition 65 actions, suels thecase at barare
unconstitutional. Therefore, thigctorweighsstrongly in favor of astay.

I
I
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3. Allowing this case to go forwed could needlesly waste party and
judicial resources.

A denial of a stagould resut in substantial waste of time dmoney. If the injunction in
Cal. Chambebecomedinal, it would mootEmbry’s entire case af8&G Foods constitutional
affirmative deénse wouldrevail. There would be no plib benefit in proceedingn this action
since B&G Foods would not beqeiredto reformulate it<Cookie Cake®r placeProposition &
warnings. Furthemore little harm would result frongranting a $ay. Now that the Cal.
Chamberinjunction hasadopted thesameaffirmative defenséheay soughtby B&G Foods
there is no urgencyo this state court action. The parties should not waste time and m
including judicial resourceqursuingthis matte which may be mooted ke ultimate outcome
of theChanber case. Whatever mim inconveniencethat coutl result from a stay B& G Foods
failed to articlate aly rational basiso continue the litigation ding the meet and confer proce{
—is sibstantiallyoutweighed by thetie and expaesethat the parties and this Court wil\e by
stayngthis case

4. This case poses a high riskof “unseemly conflict with the district
court.

This Caurt has a compellingnterest in granting a stalp avoid “unseenly conflicts’
caused by theotentialfor inconsistentdjudications, as well as amtérestin corseving judicial
resouces. Prevemdn of unnecessarpr duplicative litigation is a fundamental interest o t
superior courts. As explained by tl&eond District Court of Appeal“Equity alhors a

multiplicity of actions. It is the paty of the law toreduce to the minimurthe numbenf actions

which may subsist between the same paftieSimmons vSuper. Ct. in & for Los Angeles Cty.

(1950)96 Cal. App. 2d 119, 130. Equally importatnial courts are autioned to avoid siations
that create a risk of conflicting adjudications of fact or law. Therefore, ifidhcase proceeds
“[tlhe potential forunseenly conflict' is great, utessboth forums should reach thexact same
resolution of the issues.Caifa, 15 Cal. App. 4th at 807If the Cal. Chambeinjunction becomes
pemanent, Embry would be required to ask this Court for a determinatiotria wholly

inconsistenwith the Cal. Chamberoutcome. B&G Foods seeks to put this Court on a collis

pney

on
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course with theCal. Chamberinjunctionfor no apparent purposeAs such this case shdd be
stayed to avoid unseemly and unnecessary- conflict and to servehie interes of judicial
econany. See Caifal5 Cal App. 4th at 807.

5. The federal court is equally positioned to determinethe rights of the
parties.

Federal cous sitting in Calibrnia {ncluding theEastern District) arendoubtedly wel
gualified to adjudicateCalifornia health and safetiaws. Unlike the judgment of @&ourt in
arother state, or another country, there iscoacern abut the #ilities of a £deral court (and
indeed, the Ninth fgcuit when it reviews the njunction) to issue a sound and enfabke
judgment on the samset of facts andegal issues with regards to the rightstié parties.
Accordingly, thisfactor isneutral.

6. This case should not make an entun around Cal. Chamber

In evaluathg a stay the QGlifornia Supreme Court hadirected dwer courts to give
deference to the action that hasqaedd further in the litigation processThomson66 Cal. 2d
at 747 (the court shoulaonsider the staged which the proceedings in the other court ha
already advanced). This factor weighs in favor ofa staybecausg as shown atve, Cal.
Chamberpredates this case and relseady (preliminarily) adjudiated thecorstitutionality of
Proposition65 enforcement related to acrylamide

7. Cal. Chambeiis pending in California.

The final and most impaant, citerion favoring a stay is the fact thathe Federal action
is pending in California[,] not some othstiate’ Caiafa, 15 Cal. App. 4that 804. As the Court
of Apped noted inCaiafa “[t]his factor is onewhich the Supreme Court found so impant it
accounted for the several earlier Californiaidiens which appeared to make a stay of statet
proceelings amatter of right[,] not merely a matter of discrain.” Id. at 807. HereCal.
Chambers pending in federal court in CaliforniaVhen takenogetherthe factors bavily tip in
favor ofastay.

i
i

\ve
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B. The Court Shoud Exercise Its Inherent Authority to Stay This Action.

The same policy concerns advancing federal comity animate a superior courestin
authority to masege its docket and otrol duplicative litigdion. All superior courtsre imbue
with this "inheent power [that]includes ‘fundameat inheent equity, supervisory, ang
administratie powers, as well as inherent power to control litigatioBtephen Skmnger, Inc. v.
Walt Disney Co0.(2007)155 Cal. App.4th 736 758 (quoting Rutherford v. Owendllinois, Inc.
(1997)16 Cal.4th 953 967). The exercis®f a courts inherentauthority is @rticularly justified
where, as here, a superior court is mamggone or more caséhat isbrought on a ngresentative
basis. See eg., Compl, { 1, attachedsaEx 1 to Schulte Decl. (“This Complant is a
representativeaion brought by Embry] in the public interest of the State of Califorija.

Staying thislaterfiled action will advace judicial @onomy, peventirg this Court from
expending esources ora legal issuedready overseenand long mdemway in federal court.
Abatemenbf this action will exuse the parties from hiang to incur significantcostslitigating
the sciencearourd digary acrylamide and B&G Foods’ constitutionalaffirmative defense
consumingmany days ofcourt time inthat bench tial. Consequently, this latdéited action
shouldbe stayedonsistent with the Court’s inherent autkypto control its docket.

V.  CONCLUSION

A stay of this actionis warrantedor several reasonsncluding: (1) Cal. Chamberwas
filed first, (2) if the Cal. Chamberinjunction becomedinal, it would mootthis entire action (3)
thereis potential for‘unseemy conflict’ between the forms, and(4) most mpatantly, theCal.
Chamberactionis in California. As the ourt explained inCaiafa under gamnilar circumstances,
“it is difficult for us to see how the trial cownduld have exercised its discretion in aotper way
but to grant[the defendant’s] request for a stay of the state courtgeedings...pending the
outcome of theFederal... action.” 15 Cal. App. 4th. at 807 Sotoo here. This Court should &y
these proceedings pending final resolutddiCal. Chamber

[Signature of counsel appears on the following page]
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Dated: April 20, 2021 NICHOLAS & TOMA SEVIC, LLP.

By:

Jake Shulte
Craig M. Nichohs

GLICK L AW GROUP, P.C.
Noam Glick

Attorneydor Plaintiff
Kim Embry
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%HLQJ D VPDOO ILUP RI OHVV WKDQ ODZ\HU
DV SRVVLEOH
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April 1, 2021

Braunhagey & Borden, LLP

Attn: David H. Kwasniewski

351 California St., 10 Floor

San Francisco, CA 94104

Email: Kwasniewski@braunhagey.com

Glick Law Group

Attn: Noam Glick

225 Broadway, Suite 1900

San Diego, California 9210
Email: noam@glicklawgroup.com

RE: Embry v. B&G Foods North America, et @uyperior Court of CA, County of
Alameda Case No. RG20057491, Deposition Subpden&roduction of Business
Records

Counsel of Record:

Institute for Environmental Health, Ind/b/a IEH Laboratories & Consulting Group
(IEH) received the subject revised subpoena February 16, 2021 demanding certain
business records. IEH followed its standatérinal process of &htifying and holding
potentially responsive records. As partleH’s standard process, we notified those
customers whose records IEH considered piatiynresponsive anchay be included in
the production.

IEH discovered counsel of record disagree over what cotestitu’consumer record’ and
how notice to a consumer is given during the subpoena processc#iéul review and
consideration, IEH has produced severgboasive documents todtsubpoena, however
IEH has not produced the documents whighiardispute as to their status as a
‘consumer record’. |IEH has determinedlibuld not produce the disputed documents
until attorneys of record resolve the disput@itrerwise confirm there are no objections.

If IEH is mistaken as to theatts of the dispute or thereris possible objection by either
party to IEH’s production of #hdisputed documents, pleaseypde such notice to IEH.

Sincerely,
s/ Beau Backman

Beau Backman
Junior Corporate Counsel

cc: Craig Nicholas, EsgHmail)
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