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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION AT FRANKFORT
Electronically filed

COMMONWEALTH OF KENTUCKY,

Plaintiff,
V. Civil Action No.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY;

MICHAEL S. REGAN, in his official
capacity as Administrator of the United
States Environmental Protection Agency;

UNITED STATES ARMY CORPS OF
ENGINEERS;

LIEUTENANT GENERAL SCOTT A.
SPELLMON, in his official capacity as Chief
of Engineers and Commanding General, U.S.
Army Corps of Engineers; and

MICHAEL L. CONNOR, in his official
capacity as Assistant Secretary of the Army
(Civil Works)

Defendants.

COMPLAINT

The Commonwealth of Kentucky files this Complaint against the United
States Environmental Protection Agency; its Administrator Michael S. Regan, in his
official capacity; the United States Army Corps of Engineers; its Chief of Engineers

and Commanding General Lieutenant General Scott A. Spellmon, in his official
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capacity; and Assistant Secretary of the Army for Civil Works, Michael L. Connor, in

his official capacity (collectively, “Defendants”). Plaintiff alleges as follows.

INTRODUCTION

1. This case involves the latest unlawful attempt by the United States
Environmental Protection Agency (“EPA”) and the United States Army Corps of
Engineers (the “Corps”) (collectively, the “Agencies”) to grant themselves regulatory
authority over broad swaths of the country’s land and water by redefining the term
“waters of the United States.” That expanded jurisdiction usurps Kentucky’s role in
managing, protecting, and caring for intrastate waters and lands, while creating
significant regulatory burdens for the Commonwealth and its citizens—particularly
Kentucky farmers. The Revised Definition of “Waters of the United States,” 88 Fed.
Reg. 3004 (Jan. 18, 2023) (“Final Rule”), promulgated by the Agencies should be
vacated and enjoined because it violates the Federal Water Pollution Control Act
(“Clean Water Act,” “CWA,” or “Act”), 33 U.S.C. §§ 1251-1387, the Administrative
Procedure Act (“APA”), and the U.S. Constitution.

2. Under the CWA, Congress granted the EPA and the Corps regulatory
authority over “navigable waters,” which the statute defines as “waters of the United
States.” See 33 U.S.C. §§ 1342, 1344, 1362(7). Both the statutory language and
Supreme Court precedent make clear that this term does not extend to every body of
water in the United States. States retain their sovereign responsibility and authority

to regulate lands and waters within their borders. Thus, the Agencies must
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“recognize, preserve, and protect the primary responsibilities and rights of States . . .
to plan the development and use . . . of land and water resources.” 33 U.S.C. § 1251(b).

3. But the Agencies recently promulgated the Final Rule re-defining
“waters of the United States” to expand their jurisdiction at the expense of the
Commonwealth’s primary responsibilities and rights. Administrator Regan and
Assistant Secretary Connor signed the Final Rule on December 29, 2022 and
December 28, 2022, respectively. The rule was published in the Federal Register at
88 Fed. Reg. 3004, on January 18, 2023.1

4. The Final Rule’s expansive definition of “waters of the United States” is
contrary to the plain language of the CWA and the Supreme Court’s decisions
Interpreting it.

5. The Final Rule’s expansion of federal authority over the
Commonwealth’s sovereign decisions regarding intrastate water and land
management also unconstitutionally exceeds Congress’s Commerce Clause authority
and violates the Commonwealth’s sovereign authority under the Tenth Amendment.

6. Because of the Final Rule, the Commonwealth and its citizens will also
suffer real and immediate economic harm. They will be compelled to undergo
expensive and time-consuming permitting procedures that they otherwise would not
need to, and the Final Rule makes those procedures even more costly and difficult

because it lacks clarity about what waters (and dry land) qualify as jurisdictional.

1 A true and correct copy of the Final Rule is attached as Exhibit 1. Prior to adopting the Final Rule,
the Federal Agencies published a Proposed Rule. See Revised Definition of “Waters of the United
States,” 86 Fed. Reg. 69,372 (Dec. 7, 2021). A true and correct copy of the Proposed Rule is attached as
Exhibit 2.
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The Agencies’ expanded jurisdiction under the Final Rule also disrupts the
established cooperative federalism scheme whereby States play a significant role in
ensuring water quality and will force the Commonwealth to expend significant
resources to fulfill its obligations under the Act.

7. The Commonwealth therefore respectfully requests that this Court
enter a declaratory judgment pronouncing the Final Rule invalid and an order
vacating and setting aside the Final Rule in its entirety, pursuant to 5 U.S.C. § 706,
as well as a preliminary and permanent injunction prohibiting the Agencies from
enforcing the Final Rule, pursuant to 28 U.S.C. § 2202.

THE PARTIES

8. Plaintiff Commonwealth of Kentucky is a sovereign state of the United
States of America. Daniel Cameron is the duly elected Attorney General of the
Commonwealth of Kentucky with the constitutional, statutory, and common-law
authority to bring suit on behalf of the Commonwealth and its citizens. See Ky. Rev.
Stat. §§ 15.020, 15.255(a), 15.260; see also Commonwealth ex rel. Beshear v.
Commonuwealth ex rel. Bevin, 498 S.W.3d 355, 362 (Ky. 2016).

9. Defendant United States Environmental Protection Agency is a federal
agency within the meaning of the APA, 5 U.S.C. § 551(1), tasked with implementing
sections of the CWA.

10.  Defendant Michael S. Regan is the Administrator of the EPA. Acting in
his official capacity, Administrator Regan signed the Final Rule on December 29,

2022.
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11. Defendant United States Army Corps of Engineers is a federal agency
within the meaning of the APA, 5 U.S.C. § 551(1), tasked with implementing sections
of the CWA.

12. Defendant Lieutenant General Scott A. Spellmon i1s the Chief of
Engineers and Commanding General for the Corps.

13.  Defendant Michael L. Connor is the Assistant Secretary of the Army for
Civil Works. Acting in his official capacity, Assistant Secretary Connor signed the
Final Rule on December 28, 2022.

JURISDICTION AND VENUE
14.  This case arises under the APA, 5 U.S.C. §§ 701-706, and under the

Constitution and laws of the United States.

15.  This Court has federal question jurisdiction under 28 U.S.C. § 1331.

16. The Court may award declaratory and injunctive relief under the APA,
5 U.S.C. §§ 705-706, as well as 28 U.S.C. §§ 2201-2202 and Federal Rules of Civil
Procedure 57 and 65.

17.  Venue is proper under 28 U.S.C. § 1391(e)(1)(C). The Commonwealth of
Kentucky is located in this judicial district, Defendants are officers or agencies of the
United States, and “waters of the United States” jurisdictional determinations will
be made under the Final Rule in the district.

18.  Under Local Rules 3.2(a)(3) and 8.1, the Central Division of the Eastern
District of Kentucky at Frankfort is the proper division for this action because

substantial property that is the subject of the action is situated in Franklin County,
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Kentucky, where Kentucky’s seat of government is located, and where Attorney

General Cameron holds office.

FACTUAL ALLEGATIONS
1. The Clean Water Act

19. Congress passed the CWA in 1972 “to restore and maintain the
chemical, physical, and biological integrity of the Nation’s waters” through a
cooperative federalism scheme. 33 U.S.C. § 1251(a).

20. Congress granted the Agencies limited authority to regulate the
discharge of certain materials into “navigable waters” through permitting programs.
See generally 33 U.S.C. §§ 1341-1346. The Clean Water Act defines “navigable
waters” as “the waters of the United States, including the territorial seas.” 33 U.S.C.
§ 1362(7).

21. At the same time, Congress preserved States’ “primary responsibilities
and rights . .. to prevent, reduce, and eliminate pollution, to plan the development
and use (including restoration, preservation, and enhancement) of land and water
resources, and to consult with the Administrator in the exercise of his authority.” Id.
§ 1251(b). And Congress allowed States to assist in implementing federal programs
under the Act. Id. §§ 1342(b), 1344(g).

22.  As primary protector of its natural resources, Kentucky has exercised
1ts authority to regulate its own waters, including imposing its own water-purity and
pollution standards. See Ky. Rev. Stat. §§ 224.70-100 to -150 and 224.16-040 to -090;

see also 401 KAR 10:031. The Attorney General is authorized to enforce Kentucky’s
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environmental protections. See Ky. Rev. Stat. §§ 15.020, 15.255(a), 224.99-010(9),
224.99-020(1).

23.  Under the CWA, “the discharge of any pollutant by any person shall be
unlawful.” 33 U.S.C. § 1311(a). “The discharge of a pollutant” is defined broadly to
include “any addition of any pollutant to navigable waters from any point source,” id.
§ 1362(12), and “pollutant” is defined broadly to include more benign solids such as
“dredged spoil, . . . rock, sand, [and] cellar dirt,” id. § 1362(6).

24.  There are some exceptions to the CWA’s prohibition against discharging
pollutants. Section 1342 authorizes the EPA or the State to “issue a permit for the
discharge of any pollutant, . . . notwithstanding section 1311(a) of this title.” See also
id. § 1344(a), (b). And Section 1344 authorizes the Corps or the State to “issue
permits . . . for the discharge of dredged or fill material into the navigable waters at
specified disposal sites.” Id. § 1344(a), (g).

25.  Kentucky plays a role in implementing these permitting programs. All
permit applicants under the CWA—whether for pollutants or dredge and fill
material—must obtain a statement from the Commonwealth, certifying that the
discharge will comply with Kentucky’s Water Quality Standards (WQS). Id.
§ 1341(a)(1). The CWA requires States to establish these WQS or goals for each water
body within the definition of “waters of the United States.” See Id. §§ 1311(b)(1)(C),
1313(e)(3)(A); 40 C.F.R. §§ 130.3, 131.3(1), 131.4(a). Kentucky must revise its WQS
periodically based on relevant changes, and the EPA will create WQS for the

Commonwealth, if its WQS do not comply with the CWA. 33 U.S.C. § 1313(c)(3).
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26. If a water body fails to meet WQS, Kentucky must set Total Maximum
Daily Loads limiting the amount of a pollutant that can be discharged into the water
while achieving the WQS. See 40 C.F.R. § 130.7. Kentucky must then apply the limit
to its water quality management plan and permitting programs. Id.

27. And Kentucky helps implement the National Pollution Discharge
Elimination System permitting program. See Ky. Rev. Stat. § 224.16-050. So the
Commonwealth 1s responsible for processing applications for permits under
Section 1342. Id.; 33 U.S.C. § 1342(b).

28. Obtaining a discharge permit is an expensive and time-consuming
process. It can cost hundreds of thousands of dollars and take years. See Army Corps
of Eng’rs v. Hawkes Co., 578 U.S. 590, 594-95 (2016).

29.  Discharging materials into the “waters of the United States” without a
permit is also costly. Doing so can subject a person to civil penalties of up to $64,618
per violation, per day, as well as criminal penalties. See generally Hanousek v. United
States, 528 U.S. 1102 (2000) (Thomas, J., dissenting from the denial of certiorari); see
also 33 U.S.C. §§ 1311, 1319, 1365; 40 C.F.R. § 19.4. The Act also allows for “citizen
suits.” Any “person or persons having an interest which is or may be adversely
affected” may bring suit against “any person,” including “any ... governmental
instrumentality or agency to the extent permitted by the eleventh amendment to the
[U.S.] Constitution[] who is alleged to be in violation of . .. an effluent standard or
limitation under this chapter or ... an order issued by the Administrator or a State

with respect to such a standard or limitation.” 33 U.S.C. § 1365(a), (g).
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30. The CWA also requires Kentucky to submit a water quality report to the
EPA biennially describing “the water quality of all navigable waters” in the
Commonwealth and analyzing the extent to which these waters provide for “the
protection and propagation of a balanced population of shellfish, fish, and wildlife,
and allow recreational activities in and on the water.” 33 U.S.C. § 1315(b)(1)(A)—(B).
I1. Defining “Waters of the United States”

A. The Supreme Court has repeatedly considered what waters qualify
as “waters of the United States.”

31. The Supreme Court interpreted the phrase “navigable waters of the
United States” in the CWA’s predecessor statute to refer to “navigable in fact”
interstate waters. The Daniel Ball, 77 U.S. 557, 563 (1870).

32. After the CWA was enacted, the Corps issued a rule in 1974 defining
“waters of the United States” as those waters that have been, are, or may be, used for
Iinterstate or foreign commerce. Permits for Activities in Navigable Waters or Ocean
Waters, 39 Fed. Reg. 12,115, 12,119 (Apr. 3, 1974).

33. A federal district court enjoined that rule as too narrow. Nat. Res. Def.
Council, Inc. v. Callaway, 392 F. Supp. 685, 686 (D.D.C. 1975). On remand, the
Agencies sought to expand their regulatory jurisdiction to include new areas not
previously subject to federal permitting requirements. See generally Permits for
Activities in Navigable Waters or Ocean Waters, 40 Fed. Reg. 31,320 (July 25, 1975).
Those 1975 regulations defined “the waters of the United States” to include navigable
waters and their tributaries, as well as non-navigable intrastate waters that could

affect interstate commerce. Id. at 31,324-25.
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34. The Supreme Court upheld that definition insofar as it interpreted
“waters of the United States” to include wetlands that “actually abut[] . . . a navigable
waterway.” United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 135 (1985).
The Supreme Court recognized that “the Corps must necessarily choose some point
at which water ends and land begins.” Id. at 132.

35. In 1986, the Corps sought to expand its jurisdiction under the CWA even
further, to include traditional navigable waters, tributaries of those waters, wetlands
adjacent to these waters and tributaries, and waters used as habitat by migratory
birds that either are protected by treaty or cross state lines. See Final Rule for
Regulatory Programs of the Corps of Engineers, 51 Fed. Reg. 41,206-60 (Nov. 13,
1986). The EPA promulgated materially identical regulations in 1988. Clean Water
Act Section 404 Program Definitions and Permit Exceptions; Section 404 State
Program Regulations, 53 Fed. Reg. 20,764 (June 6, 1988).

36. In Solid Waste Agency of Northern Cook County v. Army Corps of
Engineers (“SWANCC”), the Supreme Court rejected the Corp’s assertion of
jurisdiction over any waters “[w]hich are or would be used as habitat” by migratory
birds. 531 U.S. 159, 164 (2001) (quoting Final Rule for Regulatory Programs of the
Corps of Engineers, 51 Fed. Reg. at 41,217). The Court explained that Congress did
not authorize the Agencies to regulate “nonnavigable, isolated, intrastate waters,”
like seasonal ponds. See id. at 171. “The term ‘navigable’ has at least the import of

showing us what Congress had in mind as its authority for enacting the CWA; its

10
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traditional jurisdiction over waters that were or had been navigable in fact or which
could reasonably be so made.” Id. at 172.

37.  According to the Court, the Agencies’ assertion of broader jurisdiction
tested “the outer limits of Congress’s power,” had the effect of “alter[ing] the federal-
state framework by permitting federal encroachment upon a traditional state power,”
and raised “significant constitutional questions.” Id. at 172—74. The Court concluded
that Congress did not intend for the Agencies to assert authority to the outer bounds
of its constitutional authority or cause significant constitutional difficulty. Id. at 172—
73 (explaining that courts assume “Congress does not casually authorize
administrative agencies to interpret a statute to push the limit of congressional
authority”).

38. In Rapanos v. United States, 547 U.S. 715 (2006), the Supreme Court
again rejected the Agencies’ assertion of authority over non-navigable, intrastate
waters not meaningfully connected to navigable waters. Specifically, the Court
considered which, if any, non-navigable tributaries of traditional navigable waters
are jurisdictional under the Act and what is required for a wetland to be consider
“adjacent” to navigable waters. Id. at 731-42. The a majority of the Court rejected
the Agencies’ expansive jurisdictional claim across two opinions.

39. Justice Scalia’s plurality opinion emphasized that the traditional
concept of “navigable waters” must inform and limit the construction of the phrase
“the waters of the United States.” See id. at 732—33. With that in mind, the plurality

held that only “relatively permanent, standing or continuously flowing bodies of

11
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water,” as well as other waters with a “continuous surface connection” to such
relatively permanent waters, qualify as “waters of the United States.” Id. at 739—42.
“Wetlands with only an intermittent, physically remote hydrologic connection,” the
plurality explained, do not fall within the Agencies’ jurisdiction. Id. at 742.

40. Writing separately for himself, Justice Kennedy explained that the
Agencies’ jurisdiction extends only to primary “waters that are navigable in fact or
that could reasonably be so made” and to other waters with a “significant nexus” to
traditionally navigable waters. Id. at 759, 779 (Kennedy, J., concurring in the
judgment). To satisfy that nexus, the other waters must “significantly affect the
chemical, physical, and biological integrity of” other covered waters more readily
understood as ‘navigable’.” Id. at 780.

41.  According to Justice Kennedy, the Agencies’ position would
impermissibly “permit federal regulation whenever wetlands lie alongside a ditch or
drain, however remote and insubstantial, that eventually may flow into traditional
navigable waters.” Id. at 778. The CWA does not allow the Agencies to assert
jurisdiction over all “wetlands (however remote)” or “a continuously flowing stream
(however small).” Id. at 776-717.

42.  On October 3, 2022, the Supreme Court heard oral argument in Sackett
v. EPA, which asks the Court to address the proper test for determining “waters of
the United States.” No. 21-454 (argued Oct. 3, 2022). The Agencies elected to

promulgate the Final Rule before the Court decided Sackett.

12
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B. The Agencies have wrestled with defining “waters of the United
States,” particularly after Rapanos.

43.  The Corps originally issued a rule defining “waters of the United States”
in 1974, limiting that term to waters that have been, are, or may be, used for
Iinterstate or foreign commerce. Permits for Activities in Navigable Waters or Ocean
Waters, 39 Fed. Reg. at 12,119. The Corps expanded that definition in 1975 to include
navigable waters and their tributaries, as well as non-navigable intrastate waters
that could affect interstate commerce. Permits for Activities in Navigable Waters or
Ocean Waters, 40 Fed. Reg. at 31,324-25. That was followed by the 1986 redefinition
to include migratory bird habitats invalidated in SWANCC. See 531 U.S. at 164.

44.  After Rapanos, the Agencies issued a guidance document explaining the
approach they would use to determine whether waters were subject to the CWA. The
plan was to identify jurisdictional waters using reasoning drawn from the Rapanos
dissenters’ view of the operative test.2 Specifically, the Agencies concluded that CWA
jurisdiction “exists over a water body if either the plurality’s [relatively permanent
standard] or Justice Kennedy’s [significant nexus] standards is satisfied.”3 The
Agencies notably explained that they would assert jurisdiction “over a water body if
either the plurality’s [relatively permanent] or Justice Kennedy’s [significant nexus]

standard [was] satisfied.”4 This approach was borrowed from the Rapanos dissenters.

2 EPA & Army Corps of Eng’rs, Clean Water Act Jurisdiction Following the U.S. Supreme Court’s
Decision in Rapanos v. United States & Carabell v. United States, at 3 (Dec. 2, 2008) (“Post-Rapanos
Guidance”), https://perma.cc/KJD4-L33Y.

3 Id. at 3 & n.15 (citing Rapanos, 547 U.S. at 810 (Stevens, J., dissenting) (“judgments should be
reinstated if either of those tests is met” (emphasis omitted)); contra Marks v. United States, 430 U.S.
188, 193 (1977) (the holding of a divided court “may be viewed as that position taken by those Members
who concurred in the judgments on the narrowest grounds” (emphasis added) (citation omitted)).

4 Id. at 3.

13
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See Rapanos, 547 U.S. at 810 (Stevens, J., dissenting) (“[J]Judgments should be
reinstated if either of those tests is met.” (emphasis omitted)).

45.  Then, in 2015, the Agencies promulgated a new definition of “waters of
the United States.” Clean Water Rule: Definition of “Waters of the United States”, 80
Fed. Reg. 37,054 (June 29, 2015) (“2015 Rule”). The rule incorporated an expansive
reading of the Agencies’ jurisdiction. See id. at 37,057.

46. The 2015 Rule was immediately challenged. It was stayed nationwide
while litigation was pending. See In re EPA, 803 F.3d 804, 808-09 (6th Cir. 2015).
Multiple district courts also preliminarily enjoined the rule. See, e.g., North Dakota
v. EPA, 127 F. Supp. 3d 1047, 1051 (D.N.D. 2015); Georgia v. Pruitt, 326 F. Supp. 3d
1356, 1370 (S.D. Ga. 2018).

47.  Two federal courts considered the merits of the 2015 Rule. Both found
the rule unlawful and remanded for agency reconsideration. Texas v. EPA, 389 F.
Supp. 3d 497, 501-06 (S.D. Tex. 2019); Georgia v. Wheeler, 418 F. Supp. 3d 1336,
1355-81 (S.D. Ga. 2019). The Commonwealth was a plaintiff in the Georgia litigation,
where the court held that the 2015 Rule was unlawful, in part, because it “read|[] the
term navigability out of the” statute. 418 F. Supp. 3d at 1358.

48. In 2019, the Agencies rescinded the 2015 Rule and reinstated the pre-
Rapanos regulations as informed by the 2008 guidance.5?

49. In 2020, the Agencies adopted the Navigable Waters Protection Rule. 85

Fed. Reg. 22,250 (Apr. 21, 2020) (“2020 Rule”). The 2020 Rule granted the Agencies’

5  Definition of “Waters of the United States”—Recodification of Pre-Existing Rules, 84 Fed. Reg.
56,626 (Oct. 22, 2019).

14
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narrower jurisdiction than the 2015 Rule by, for example, expressly excluding
features like “ephemeral streams” and “ditches.” See id. at 22,251. The 2020 Rule
provided predictability and hued closer to the Agencies’ statutory authority.¢ The
2020 Rule did not incorporate a significant nexus standard.

50. Even so, the 2020 Rule was also challenged in multiple federal district
courts. See, e.g., Pascua v. Yaqui Tribe v. EPA, 557 F. Supp. 3d 949, 953-57 (D. Ariz.
2021); Colorado v. EPA, 445 F. Supp. 3d 1295 (D. Colo. 2020), rev’d, 989 F.3d 874, 890
(10th Cir. 2021).

51. After President Biden took office, he issued Executive Order 13990,
which directed federal agencies to “immediately review, and... take action to
address the promulgation of Federal regulations and other actions during the last 4
years that conflict with ... work to confront the climate crisis.” 86 Fed. Reg. 7037
(Jan. 20, 2021). In response, the Agencies decided to initiate new rulemaking to revise
the definition of “waters of the United States” and therefore filed motions seeking
voluntary remands. Ultimately, the rule was vacated and remanded to the Agencies.
Pascua Yaqui Tribe, 557 F. Supp. 3d at 953-57; Navajo Nation v. Regan, 563 F. Supp.

3d 1164, 1167-70 (D.N.M. 2021).

6 See Comments of the States of West Virginia, Alabama, Arkansas, Georgia, Idaho, Indiana,
Kansas, Louisiana, Missouri, Montana, Nebraska, Ohio, Oklahoma, South Carolina, Tennessee,
Texas, and Utah, on the proposed rule titled Revised Definition of “Waters of the United States,” 84
Fed. Reg. 4154 (Feb. 14, 2019); See Comments of the Kentucky Energy and Environment Cabinet on
the proposed rule titled Revised Definition of “Waters of the United States,” 84 Fed. Reg. 4154 (Feb.
14, 2019).

15
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52. The Agencies stopped implementation of the 2020 Rule, returning again
to the pre-Rapanos regulations as informed by the 2008 post-Rapanos Guidance.”
Then the Agencies began drafting a new rule.

C. The Agencies re-define “waters of the United States” yet again in
the Final Rule.

53.  On December 7, 2021, the Agencies published in the Federal Register a
proposed rule titled Revised Definition of “Waters of the United States.” 86 Fed. Reg.
69,372—69,450 (Dec. 7, 2021) (“Proposed Rule”). The Proposed Rule claimed to
“restore the longstanding, familiar 1986 regulations, with amendments to reflect the
agencies’ determination of the statutory limits on the scope of the ‘waters of the
United States’ informed by Supreme Court case law.” Id. at 69,416.

54. But, in fact, the Proposed Rule was a significant expansion of the
Agencies’ jurisdiction under the Act. It was unlawful for a myriad of reason, as
Kentucky—along with 23 other States—commented to the Agencies.® Among other
things, the States explained that the Proposed Rule exceeds the Agencies’ statutory
authority, and its proposed “significant nexus” standard was inconsistent with even
Justice Kennedy’s Rapanos concurrence.® According to Justice Kennedy, non-
navigable jurisdictional water must “significantly affect the chemical, physical, and

biological” integrity of navigable waters.” Rapanos, 547 U.S. at 780 (emphasis added).

7 See EPA, Current Implementation of “Waters of the United States,” https://perma.cc/JH87-9MRS3.
8 Comments of the States of West Virginia, Alabama, Arizona, Arkansas, Georgia, Idaho, Indiana,
Kansas, Louisiana, Mississippi, Missouri, Montana, Nebraska, New Hampshire, Ohio, Oklahoma,
South Carolina, South Dakota, Tennessee, Texas, Utah, and Wyoming, the Commonwealth of
Kentucky, and the Commonwealth of Virginia, on the Proposed Rule Entitled Revised Definition of
“Waters of the United States,” 86 Fed. Reg. 69,372 (Dec. 7, 2021), Dkt. No. EPA-HQ-OW-2021-0602
(Feb. 7, 2022). A true and correct copy of the States’ Comment Letter is attached as Exhibit 3.

9 Id. at 6.

16
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But the Proposed Rule—and the Final Rule—seek to regulate non-navigable waters
so long as they “significantly affect[] the chemical, physical, or biological” integrity of
the navigable waters. 86 Fed. Reg. at 69373 (emphasis added); 88 Fed. Reg. at 3142—
44. “This swap might triple the Agencies’ jurisdiction over water and land with an
already tenuous connection to anything commonly viewed as ‘navigable.”10 The
States also noted that the viability of Justice Kennedy’s significant nexus standard
was currently pending before the Court, counseling against its incorporation in the
final rule.1!

55.  On October 3, 2022, the Supreme Court heard oral arguments in Sackett
v. EPA. A decision is expected by June of this year at the latest.

56. Rather than wait for the Supreme Court’s guidance in Sackett, the
Agencies issued the Final Rule on December 30, 2022. The Final Rule was published
in the Federal Register on January 18, 2023. 88 Fed. Reg. at 3004. According to the
Agencies, the regulations in the Final Rule are “founded on the familiar framework
of the 1986 regulation and are generally consistent with the pre-2015 regulatory
regime.” Id. at 3007.

57.  The definition of “waters of the United States” under the Final Rule is
overbroad. The Final Rule interprets “waters of the United States” to include five
categories of waters:

a. traditional navigable waters, territorial seas, and interstate waters,

including interstate wetlands (“Traditional Waters”);

10 Jd. at 7.
11 Seeid. at 4-5.

17
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b. impoundments of “waters of the United States” (“Jurisdictional
Impoundments”);

c. tributaries to traditional navigable waters, the territorial seas,
Interstate waters, or Jurisdictional Impoundments when the tributaries
meet either the relatively permanent standard or the significant nexus
standard (“Jurisdictional Tributaries”);

d. wetlands adjacent to Traditional Waters, wetlands adjacent to and with
a continuous surface connection to relatively permanent Jurisdictional
Impoundments, wetlands adjacent to tributaries and impoundments
that meet the relatively permanent standard, and wetlands adjacent to
Jurisdictional Impoundments or Jurisdictional Tributaries when the
wetlands meet the significant nexus standard (“Jurisdictional Adjacent
Wetlands”); and

e. intrastate lakes and ponds, streams, or wetlands not identified in the
previous categories that meet either the relatively permanent standard
or the significant nexus standard (“Other Intrastate Jurisdictional
Waters”). Id. at 3142—-44.

58.  Notwithstanding the Final Rule’s claims to the contrary, this definition
1s a significant expansion of the pre-2015 regulatory scheme. The Final Rule returns
to the erroneous approach adopted by the Rapanos dissent, allowing for jurisdiction

where a water meets either the relatively permanent standard or the significant
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nexus standard. And because the rule relies on subjective, multi-factored tests, it fails
to provide certainty and predictability to States or individuals.

59. Under the Final Rule, Traditional Waters include waters that are
“currently used, or were used in the past, or may be susceptible to use in interstate
or foreign commerce, including all waters which are subject to the ebb and flow of the
tide,” “the territorial seas,” and “interstate waters, including interstate wetlands.” Id.
at 3143.

60. The Final Rule thus grants the Agencies jurisdiction over all interstate
waters “regardless of their navigability.” Id. at 3072. Thus, navigability also is
irrelevant in assessing whether tributaries to such interstate waters, wetlands
adjacent to them, and other water bodies are jurisdictional. See id. at 3142-44
(defining certain tributaries, impoundments, and other waters as jurisdictional based
on their relationship to Traditional Waters). The Final Rule therefore grants the
Agencies broad jurisdiction over waters and lands without any regard for
navigability.

61. The second -category of jurisdictional waters 1s dJurisdictional
Impoundments. While granting the Agencies jurisdiction over all impoundments of
Traditional Waters, Jurisdictional Tributaries, or Jurisdictional Wetlands, the Final
Rule fails to define “impoundments” with adequate specificity, leaving significant

play in the joints.12

12 “[Tlmpoundments are distinguishable from natural lakes and ponds because they are created by
discrete structures (often human-built) like dams or levees that typically have the effect of raising the
water surface elevation, creating or expanding the area of open water, or both.” 88 Fed. Reg. at 3075.
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62. The Final Rule qualifies impoundments as jurisdictional whether or not
the impoundment is hydrologically connected to the impounded Traditional Water,
Jurisdictional Tributary, or Jurisdictional Wetland. The Final Rule would include off-
channel impoundments (“an impoundment with no outlet or hydrologic connection to
the tributary network”), id. at 3077-78, and waters wholly separated by dams
because dams “generally do not prevent all water flow, but rather allow seepage
under the foundation of the dam and through the dam itself,” Id. at 3076. Thus,
whether an impoundment is jurisdictional is divorced from whether it bears a
significant nexus or relatively permanent connection to jurisdictional water under
the rule.

63. Impoundments are also jurisdictional under the Final Rule whether the
water body they impound is currently a “water[] of the United States” or if it would
have qualified at the time of impoundment. Id. at 3078. So the Agencies may now
assert jurisdiction over waters that only met the Final Rule’s jurisdictional definition
years ago but would not otherwise qualify as “waters of the United States.” Id.

64.  For the final three categories—dJurisdictional Tributaries, Jurisdictional
Adjacent Wetlands, and Other Jurisdictional Intrastate Waters—the Final Rule
purports to allow for jurisdiction under either the Rapanos plurality’s relatively
permanent standard or a version of Justice Kennedy’s significant nexus standard.

65. According to the Final Rule, waters meet the relatively permanent test
if they are “relatively permanent, standing or continuously flowing waters connected

to a [Traditional Water],” or have a continuous surface connection to such a water.
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Id. at 3066. But unlike in the past, the Final Rule does not require water to flow
through a tributary “at least seasonally (e.g., typically three months)” before it is
considered jurisdictional. Id. at 3085. Instead, a tributary is jurisdictional so long as
it contains “flowing or standing water year-round or continuously during certain
times of the year,” but the Final Rule does not have a “specific flow duration”
requirement and tributaries that “may run dry [for] years” may still qualify. See id.
at 3084—85.

66. According to the Final Rule, waters meet the Agencies’ version of the
significant nexus standard where they “either alone or in combination with similarly
situated waters in the region significantly affect the chemical, physical, or biological
integrity of” another water. See id. at 3066—67. The Final Rule, unlike the Proposed
Rule, further defines “significantly affect” to mean “material influence.” Id. at 3067.
But the Final Rule fails to meaningfully clarify terms like “in the region” and
“similarly situated,” leaving regulated entities to guess the contours of those terms.

67. Assessing whether a water body has a “material influence” requires
engaging in multiple multi-factored tests. Five functions must be assessed.13 And five

factors must be considered.14

13 (1) contribution of flow; (2) trapping, transformation, filtering and transport of material (including
nutrients, sediment, and other pollutants); (3) retention and attenuation of floodwaters and runoff; (4)
modulation of temperature in paragraph (a)(1) waters; or (5) provision of habitat and food resources
for aquatic species located in Traditional Waters. 88 Fed. Reg. at 3144.

14 (1) the distance from Traditional Waters; (2) hydrologic factors, such as th