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TO ALL COUNSEL AND THEIR COUNSEL OF RECORD HEREIN: 

NOTICE IS HEREBY GIVEN that on February 14, 2023, at 1:30 p.m. before the 

Honorable John A. Mendez, Courtroom 6, United States District Court located at 510 I Street, 

Sacramento, California, defendants City of Sacramento, Sameer Sood, Todd Edgerton and 

Patrick Cox will and hereby do renew their motion for Judgment as a Matter of Law. 

This motion is brought under Federal Rule of Civil Procedure 50(b) and Local Rule 291.1 

and is based upon this notice of motion, the accompanying memorandum of points and 

authorities, all exhibits filed herewith, declaration of Lee H. Roistacher, all pleadings and papers 

on file in this action, and upon such other matters as may be presented to the court at the time of 

the hearing. 

Moving parties attempted to meet and confer with plaintiffs’ counsel prior to filing this 

motion but plaintiffs’ counsel never responded to attempts to start a dialog.  See Richmond 

Declaration.   

 

Dated: December 28, 2022 Dean Gazzo Roistacher LLP 

 

 

By:  /s/ Lee H. Roistacher  

 Lee H. Roistacher 

Attorneys for Defendants 

City of Sacramento, Sameer Sood,  

Todd Edgerton, and Patrick Cox   
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INTRODUCTION 

 Just before midnight on September 5, 2018, a masked Darell Richards was pointing 

and waiving a handgun at people in downtown Sacramento.  Richards twice fled from City of 

Sacramento police officers into a residential area.  After being found several hours later by 

SWAT officers hiding in a dark and cluttered backyard with a gun, Richards ignored officers’ 

“show your hands” and “drop your gun” commands and pointed his gun directly at Officer 

Tiner.  Reasonably believing Richards was going to shoot Tiner, Officer Patrick Cox and 

Sergeant Todd Edgerton shot Richards.  Richards died from his injuries. 

Richards’ parents sued on their own behalf and as successors in interest asserting 

claims under 42 U.S.C. § 1983 for Fourth and Fourteenth Amendment violations and claims 

under California law.  They further sought punitive damages under § 1983 and California law. 

 This Court should enter judgment as a matter of law in favor of Officer Cox, Sergeant 

Edgerton, and Lieutenant Sood on plaintiffs’ § 1983 claims because qualified immunity 

insulates them from liability.   

Based on the evidence presented at trial, no reasonable jury could conclude either 

Officer Cox, Sergeant Edgerton or Lieutenant Sood violated Richards’ Fourth Amendment 

rights and no reasonable jury could conclude either Cox or Edgerton violated plaintiffs’ 

familial association rights under the Fourteenth Amendment because, put simply, a reasonable 

officer under the same rapidly evolving circumstances would have believed Tiner’s life was in 

danger and the use of deadly force by Cox and Edgerton to protect Tiner was unquestionably 

reasonable and unquestionably related to the legitimate law enforcement objective of 

protection of life. 

Even assuming some potential question exists on a Fourth or Fourteenth Amendment 

violation, no Supreme Court or Ninth Circuit authority would have put all reasonable officers 

on notice that using deadly force under the specific circumstances of this case violated the 

Fourth or Fourteenth Amendment. 

This Court should enter judgment as a matter of law in favor of Officer Cox, Sergeant 

Edgerton and the City on plaintiffs’ California Bane Act claim because no reasonable jury 
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could find the predicate Fourth Amendment violation and, additionally, no reasonably jury 

could find a specific intent to violate the Fourth Amendment by Cox or Edgerton.   

This Court should enter judgment as a matter of law in favor of Officer Cox and 

Sergeant Edgerton on plaintiffs’ negligence claim because no reasonably jury could find the 

use of deadly force unreasonable under the totality of the circumstances.  Because of the 

absence of liability, this Court should enter judgment as a matter of law on plaintiffs’ vicarious 

liability claims against Lieutenant Sood and the City (in addition to Sood not being an 

employer subject to vicarious liability). 

Because of the absence of any liability, this Court should enter judgment as a matter of 

law in favor of Officer Cox, Sergeant Edgerton and Lieutenant Sood on plaintiffs’ punitive 

damage claims.  Even assuming some liability, no reasonably jury could conclude punitive 

damages are appropriate. 

RELEVANT PROCEDURAL BACKGROUND 

 At the close of plaintiffs’ case, defendants moved for judgment as a matter of law 

under Federal Rule of Civil Procedure 50(a).  Doc. 148, Exh. 1, Trial Transcript, Day 6 of 11, 

pages 731:8-741:24 (TT 6, pp. 731:8-741:24)1; Doc. 116.  This Court denied the motion. Id.  

After defendants presented their case and the parties closed, the Court instructed the jury, Doc. 

150, Exh. 2, TT 8, pp. 1021:17-1048:5, and the matter was submitted to the jury for decision 

on the following causes of action against the following defendants2: 

 * Section 1983 - Fourth Amendment excessive force claims against Officer Cox 
and Sergeant Edgerton 

 
 * Section 1983 - Fourth Amendment “supervisory liability” claim against 

Lieutenant Sood 
 

 
1 The full trial transcripts are lodged at Docs. 143-153.  Defendants attach as exhibits only 
those portions of the trial transcripts specifically cited.  See Roistacher Declaration.   
 
2 During trial, upon plaintiffs’ request, the Court dismissed plaintiffs’ sixth and seventh causes 
of action for assault and battery under California law, the third cause of action for § 1983 
municipal liability asserted against Chief Hahn and the City, and the fourth cause of action 
under California law for “wrongful death-negligence” against Chief Hahn. Doc. 146, Exh. 3, 
TT 4, p. 371:7-19; Doc. 148, Exh. 1, TT 6, pp. 731:17-732:18; Docs. 13, 16.  Based on those 
dismissals, Chief Hahn was no longer a defendant. 

Case 2:19-cv-00374-JAM-JDP   Document 155-1   Filed 12/28/22   Page 11 of 34



 

 12  

  Case No. 2:19-CV-00374-JAM-JDP 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 * Section 1983- Fourteenth Amendment loss of familial association claims 
against Officer Cox and Sergeant Edgerton 

 
 * Bane Act claim (Cal. Civ. Code § 52.1) against Officer Cox and Sergeant 

Edgerton directly and the City vicariously 
 
 * Negligence (wrongful death) against Officer Cox and Sergeant Edgerton 

directly and Lieutenant Sood and the City vicariously 
 

* Punitive damage claim against Officer Cox, Sergeant Edgerton, Lieutenant 
Sood 

 
See Doc. 149, Exh. 4, TT 7, pp. 942:14-947:5 (plaintiffs limiting negligence claim against 

Sood to vicarious liability); Doc. 150, Exh. 2, TT 8, pp. 1031:13-1034:3 (instructing jury on 

negligence claim); Doc. 94 (special verdict); Doc. 120 (jury instructions). 

The jury was unable to reach a unanimous verdict on any of plaintiffs’ claims. Doc. 

153, Exh. 5, TT 11, pp. 1068:4-1072:9.  Seven of eight jurors favored a defense verdict on all 

claims but the excessive force claim against Sergeant Edgerton; on that claim, five jurors 

favored a defense verdict.  Id., pp. 1072:10-1073:12.  The Court declared a mistrial on October 

31, 2022.  Id., p. 1072:3-9; Doc. 138.   

On November 28, 2022, the Court extended defendants’ deadline to file this Rule 50(b) 

motion through December 28, 2022.  Doc. 142. 

MOTION STANDARD 

 A motion for judgment as a matter of law under Rule 50(b) is not a “freestanding 

motion” but “a renewed Rule 50 (a) motion.” E.E.O.C. v. Go Daddy Software, Inc., 581 F.3d 

951, 961 (9th Cir. 2009).  A party must have moved under Rule 50(a) before submission of the 

case to a jury.  Tortu v. Las Vegas Metro. Police Dep't, 556 F.3d 1075, 1082-83 (9th Cir. 

2009).  Defendants satisfied this procedural requirement.  

 A “hung jury” does not preclude a Rule 50(b) motion.  Fed. R. Civ. P. 50(b) (allowing 

motion when it “addresses a jury issue not decided by verdict”); Headwaters Forest Defense v. 

Cty. of Humboldt, 240 F.3d 1185, 1197 (9th Cir. 2000), vacated on other grounds by, 534 U.S. 

801 (2001); Elliott v. Versa CIC, L.P., 2019 U.S. Dist. LEXIS 16744, at *16 (S.D. Cal. Feb. 1, 

2019) (citing authorities). 

/// 
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Under Rule 50, the court must direct entry of judgment when “a reasonable jury would 

not have a legally sufficient evidentiary basis to find for the party on that issue.”  Fed. R. Civ. 

P. 50(a).  Stated another way, when “there is no substantial evidence to support the claim.”  

Rutledge v. Elec. Hose & Rubber Co., 511 F.2d 668, 677 (9th Cir. 1975). 

A court’s evaluation of a Rule 50 motion functions mostly like a summary judgment 

motion.  Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 150 (2000).  The court 

“draw[s] all reasonable inferences in favor of the nonmoving party, and it may not make 

credibility determinations or weigh the evidence.”  Id.  A court must grant the motion when 

“‘the evidence, construed in the light most favorable to the nonmoving party, permits only one 

reasonable conclusion, and that conclusion’” is one of no liability.  Escriba v. Foster Poultry 

Farms, Inc., 743 F.3d 1236, 1242 (9th Cir. 2014); see Headwaters, 240 F.3d at 1197 (the issue 

is “’whether a fair-minded jury could return a verdict for the plaintiff on the evidence 

presented’”) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986)).  

 “Like summary judgment, however, the mere existence of some alleged factual dispute 

between the parties or a ‘scintilla of evidence’ will not defeat a properly supported motion for 

a directed verdict.”  Thomas v. Cannon, 289 F.Supp.3d 1182, 1194 (W.D. Wash. 2018) 

(citations omitted); accord Elliott, 2019 U.S. Dist. LEXIS 16744, at *15. 

Unlike summary judgment, however, “some of the prudential reluctance to grant 

summary judgment — a complete deprivation of a trial — may be relaxed in th[e] [Rule 50] 

context because the parties have had their day in court.”  Thomas, 289 F.Supp.3d at 1194 

(citing Santa Clara Valley Distrib. Co. Inc. v. Pabst Brewing Co., 556 F.2d 942, 944 n.1 (9th 

Cir. 1977)); accord Elliott, 2019 U.S. Dist. LEXIS 16744, at *15; Green v. City of Phx., 2019 

U.S. Dist. LEXIS 144898, at *24-25 (D. Ariz. Aug. 26, 2019). 

EVIDENCE 

 The evidence presented at trial was uncomplicated and undisputed. 

 Around 11:30 p.m. on September 5, 2018, the City’s police department received a 911 

call about a mask wearing man pointing a gun at people outside the Tower Café at 16th and  
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Broadway (i.e., Richards). Exh. 6, Tr. Exh. OO (911 call).3  Officers were dispatched to locate 

Richards and California Highway Patrol Air 21 also assisted.  Doc. 146, Exh. 3, TT 4, p. 

391:5-7; Doc. 148, Exh. 1, TT 6, pp. 788:15-789:17.  The reporting party confirmed to a 

responding officer that Richards pointed a gun at him and others.  Exh. 7, Tr. Exh. A, 0.57-

1:35 (BWC footage).  Officer Tippet – in a patrol car with activated lights – first located 

Richards who dropped a backpack and fled.  Doc. 148, Exh. 1, TT 6, pp. 784:17-786:17, 

789:20-790:2.  Richards did not drop the gun.  A nearby security camera captured Richards 

still carrying the gun in his hand.  Exh. 8, Tr. Exh.  JJ.  

 After being again located at around 11:38 p.m., Richards ran from officers into a 

residential area where he jumped fences and proceeded through residential backyards.  Exh. 9, 

Tr. Exh. G, 0:01-0:43 (aerial footage).  

 Richards was subsequently observed coming over a residential fence by AIR 21 and 

Officer Sanguinetta.  Exh. 7, Tr. Exh. A, 3:20-3:45; Exh. 9, Tr. Exh. G, 0:43-1:05 (aerial 

footage).  Richards attempted to jump another fence into the backyard of another residence 

while Officer Sanguinetta twice yelled “Let me see your hands!” and “Get on the ground!”  Id.  

Failing to get over the fence, Richards turned toward Officer Sanguinetta who saw a gun in 

Richard’s hand.  Id.  Richards then fled once again over another fence.  Id.   

 Watch Commander Lieutenant Sood established an incident command post, ordered a 

containment perimeter established where Richards was last seen, and at 12:13 a.m. on 

September 6 called for SWAT to conduct a yard-to-yard search within the perimeter.  Doc. 

146, Exh. 3, TT 4, pp. 373:12-374:6, 378:20-379:25, 389:25-390:18, 424:24-425:2.  SWAT 

responded to the scene around 1:30 a.m.  Doc. 145, Exh. 10, TT 3, p. 402:22-23.  Responding 

SWAT members included Officer Tiner, Officer Cox and Sergeant Edgerton.  Id. at pp. 239:3-

6, 247:4-13; Doc. 146, Exh. 3, TT 4, pp. 414:5-7, 421:8-13.    

SWAT was briefed.  The briefing included identifying Richards, showing a picture of 

Richards, advising Richards was armed and had pointed his gun at civilians, showing the 

 
3 The exhibit list is found at Doc. 135. 
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security camera picture of Richards with a gun in his hand, Officer Sanguinetti’s observations 

of Richards’ fleeing while still holding the gun, a note or homework assignment found in 

Richards’ backpack related to dying, information about Richard’s having a restraining order 

against him for felony assault against his brother, and information about some potential mental 

health issues and drug use by Richards. Doc. 145, Exh. 10, TT 3, pp. 262:20-269:3, 312:17-

314:2; Doc. 146, Exh. 3, TT 4, pp. 379:17-382:18, 408:10-409:7, 425:3-429:3, 538:17-539:14; 

Doc. 147, Exh. 11, TT 5, pp. 575:8-576:11, 545:25-550:20; Doc. 148, Exh. 1, TT 6, pp. 758:7-

20, 775:18-776:19, 789:18-795:16, 801:16-804:4; Doc. 149, Exh. 4, TT 7, pp. 822:17-825:19. 

 SWAT’s assignment was to locate and isolate Richards and then take him into custody 

by doing a yard-to-yard search within the perimeter.  Doc. 145, Exh. 10, TT 3, p. 321:21-24; 

Doc. 146, Exh. 3, TT 4, pp. 440:15-442:16; Doc. 149, Exh. 4, TT 7, pp. 825:20-826:4.  

 Just after 3:00 a.m., SWAT Officers Tiner and Cox, Sergeant Edgerton and others 

began to clear the dark and cluttered backyard at 2017 1st Avenue.  Exh. 12, Tr. Exh. C, 44:00-

46:00 (BWC footage); Doc. 145, Exh. 10, TT 3, pp. 286:23-288:3, 314:20-315:8, 321:15-20; 

Doc. 146, Exh. 3, TT 4, pp. 457:1-4; Doc. 147, Exh. 11, TT 5, pp. 564:24-567:23; Doc. 148, 

Exh. 1, TT 6, pp. 777:13-779:7, 805:1-807:21; Doc. 149, Exh. 4, TT 7, pp. 826:12-829:13.  

The K-9 was first sent into the backyard but did not alert to anyone’s presence.  Exh. 12, Tr. 

Exh. C, 44:00-46:00; Doc. 145, Exh. 3, TT 3, pp. 318:22-320:9; Doc. 146; Exh. 1, TT 4, pp. 

473:11-475:4; Doc. 147, Exh. 11, TT 5, pp. 585:22-587:17; Doc. 148, Exh. 1, TT 6, pp. 

755:13-758:6, 761:6-764:23, 778:9-19, 806:3-807:6; Doc. 149, Exh. 4, TT 7, pp. 827:21-

828:19. 

 Soon after entering the backyard, Officer Tiner saw movement in front of him to his 

right and saw Richards under a porch staircase. Doc. 145, Exh. 10, TT 3, pp. 291:17-293:3, 

320:10-14.   

 Officer Tiner shouted “Show me your hands” twice then yelled “gun.”  Exh. 12, Tr. 

Exh. C, 44:00-46:00; Exh. 13, Tr. Exh. F, 1:34:40-1:34:50 (BWC footage); Exh. 14, Tr. Exh. 

16, 1:26:30-1:27:00 (BWC footage); Doc. 145, Exh. 3, TT 3, p. 293:4-7, pp. 305:10-21, 
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320:15-19; Doc. 147, Exh. 11, TT 5, p. 567:1-5; Doc. 148, Exh. 1, TT 6, pp. 779:8-18, 807:22-

808:13; Doc. 149, Exh. 4, TT 7, p. 829:14-21. 

 Richards did not drop the gun.  Richards immediately pointed the gun directly at 

Officer Tiner, who thought he was going to get shot and ducked out of the way because 

Richards got “the drop” on him.  Doc. No. 145, Exh. 10, TT 3, pp. 294:7-297:4, 307:15-308:4, 

309:8-311:22, 320:20-321:13, 327:6-9.  Tiner did not shoot because he was unsure of Officer 

Cox’s location and he “would rather take a bullet or get shot at than have to explain to [Cox’s] 

family that [he] shot him.”  Id. at pp. 295:5-297:4.   

 Officer Cox and Sergeant Edgerton heard Officer Tiner’s commands, saw Richards 

pointing his gun at Tiner, and Cox twice ordered Richards to “drop the gun.”  Exh. 12, Tr. 

Exh. C, 44:00-46:00; Exh. 13, Tr. Exh. F, 1:34:40-1:34:50; Exh. 14, Tr. Exh. 16, 1:26:30-

1:27:00; Doc. 146, Exh. 3, TT 4, pp. 458:2-462:18, 476:15-477:19; Doc. 147, Exh. 11, TT 5, 

pp. 566:20-570:11, 571:2-4, 572:12-19, 582:2-4, 587:18-588:9, 589:24-590:25; Doc. 148, Exh. 

1, TT 6, pp. 779:8-18, 807:22-808:13; Doc. 149, Exh. 4, TT 7, p. 829:14-21.   

 Not responding to commands and with the gun pointed at Officer Tiner, Officer Cox 

and Sergeant Edgerton shot Richards multiple times in what was essentially a single burst of 

fire.  Id.  Another officer had also seen Richards pointing a gun in the officers’ direction before 

Cox and Edgerton fired.  Doc. 149, Exh. 4, TT 7, pp. 829:14-831:8, 833:3-834:14. 

 A gun was found in Richards’ lap after the shooting.  Doc. No. 148, Exh. 1. TT 6, p. 

782:9-783:7; see Exh. 15, Tr. Exh. P (photo of gun).  

 Among other wounds, the Medical Examiner found bullet fragment wounds on 

Richards’ left hand and arm, and a penetrating bullet wound on his right hand with the entry 

wound on the back of the hand and the exit on the palm.  Doc. 144, Exh. 16, TT 2, pp. 169:4-7, 

172:15-17, 192:23-194:17; Exh. 17, Tr. Exh. 1, p. 3 (autopsy report).  As defendants’ expert’s 

uncontradicted testimony established, these wounds were consistent with Richards pointing a 

gun at Officer Tiner when deadly force was used.  Doc. 150, Exh. 2, TT 8, pp. 915:6-9, 

916:10-921:19, 924:14-927:2; Exh. 18, Tr. Exh. NN.  Bullet fragment damage was also found 

on the gun.  Doc. 150, Exh. 2, TT 8, p. 931:15-18. 
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ARGUMENT 

A. This Court Should Enter Judgment as a Matter of Law on Plaintiffs’ Claims 
Under 42 U.S.C. Section 1983 Because Officer Cox, Sergeant Edgerton and 
Lieutenant Sood Are Entitled to Qualified Immunity 

 
1. Doctrine of Qualified Immunity 

“Qualified immunity shields government officials under § 1983 unless (1) they violated 

a federal statutory or constitutional right, and (2) the unlawfulness of their conduct was clearly 

established at the time.”  J.K.J. v. City of San Diego, 42 F.4th 990, 999 (9th Cir. 2022) 

(quotation marks omitted); see District of Columbia v. Wesby, 138 S. Ct. 577, 589 (2018).  

 Once qualified immunity is raised, the plaintiff must establish both a constitutional 

violation and controlling precedent existing at the time of the conduct clearly establishing each 

officer’s particular conduct violated the constitutional right asserted.  J.K.J., 42 F.4th at 999; 

Felarca v. Birgeneau, 891 F.3d 809, 815 (9th Cir. 2018); Isayeva v. Sacramento Sheriff's 

Dep't, 872 F.3d 938, 946 (9th Cir. 2017); Cunningham v. Gates, 229 F.3d 1271, 1287 (9th Cir. 

2000) (“a court must carefully examine the specific factual allegations against each individual 

defendant.”).   

 To be “clearly established,” precedent existing at the time of the officer's conduct must 

“squarely govern[] the specific facts” of the present case, Kisela v. Hughes, 138 S. Ct. 1148, 

1153 (2018), such that it “placed the constitutionality of the officer's conduct ‘beyond 

debate.’”  Wesby, 138 S. Ct. at 589.  “So long as existing case law ‘did not preclude’ an 

official from reasonably believing that his or her conduct was lawful, the official has a right to 

qualified immunity’” Kramer v. Cullinan, 878 F.3d 1156, 1163 (9th Cir. 2018) (quoting Lane 

v. Franks, 573 U.S. 228, 243 (2014)).   

2. Prong One:  Absence of Constitutional Violation 

a. No Reasonable Jury Could Conclude the Use of Deadly Force by Officer Cox and 
Sergeant Edgerton Violated the Fourth Amendment Because It Was Objectively 
Reasonable to Believe Richards Posed an Imminent Risk of Serious Harm or 
Death to Officer Tiner 

 Because the Fourth Amendment permits “objectively reasonable” force, Graham v. 

Connor, 490 U.S. 386, 396 (1989), plaintiffs’ Fourth Amendment claims against Officer Cox 
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and Sergeant Edgerton are dependent on proving the deadly force used by each was 

objectively unreasonable.  No reasonably jury could conclude either used unreasonable force. 

 “‘[R]easonableness’ is an objective inquiry, examined in light of the facts and 

circumstances confronting the officer without regard to intent or motivation requir[ing] a 

careful balancing of the nature and quality of the intrusion on the individual's Fourth 

Amendment interests against the countervailing governmental interests at stake.”  Graham, 

490 U.S. at 396-97 (quotation marks and citations omitted).  

 It is well established that “reasonableness” is viewed from “the perspective ‘of a 

reasonable officer on the scene, rather than with the 20/20 vision of hindsight, ’” which allows 

“‘for the fact that police officers are often forced to make split-second judgments—in 

circumstances that are tense, uncertain, and rapidly evolving—about the amount of force that 

is necessary in a particular situation.’”  Plumhoff v. Rickard, 572 U.S. 765, 775 (2014) 

(quoting Graham, 490 U.S. at 396-97).  Indeed, “deference to the judgment of reasonable 

officers on the scene” is required.  Saucier v. Katz, 533 U.S. 194, 205 (2001); see Hunter v. 

Bryant, 502 U.S. 224, 228 (1991) (error to ask “whether another reasonable, or more 

reasonable, interpretation of the events can be constructed . . . after the fact.”).   “It is also 

well-established that police officers ‘are not required to use the least intrusive degree of force 

possible.’” Lowry v. City of San Diego, 858 F.3d 1248, 1256 (9th Cir. 2017) (en banc); see 

Wilkinson v. Torres, 610 F.3d 546, 551 (9th Cir. 2010) (reasonable use of force “encompasses 

a range of conduct, and the availability of a less-intrusive alternative will not render conduct 

unreasonable”).   

 Deadly force is reasonable “if the officer has probable cause to believe that the suspect 

poses a significant threat of death or serious physical injury to the officer or others.  Factors 

relevant to assessing whether an officer's use of force was objectively reasonable include the 

severity of the crime at issue, whether the suspect poses an immediate threat to the safety of 

the officers or others, and whether he is actively resisting arrest or attempting to evade arrest 

by flight. The immediacy of the threat posed by the suspect is the most important factor.”  

Gonzalez v. City of Anaheim, 747 F.3d 789, 793 (9th Cir. 2014) (en banc) (cleaned up). “Only 
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information known to the officer at the time the conduct occurred is relevant” in the 

reasonableness analysis.  Nehad v. Browder, 929 F.3d 1125, 1132 (9th Cir. 2019); see Glenn v. 

Wash. Cty., 673 F.3d 864, 873 n.8 (9th Cir. 2011) (Graham precludes consideration of 

“evidence of which the officers were unaware.”).  “Other relevant factors include the 

availability of less intrusive alternatives to the force employed, whether proper warnings were 

given and whether it should have been apparent to officers that the person they used force 

against was emotionally disturbed.”  S.B. v. County of San Diego, 864 F.3d 1010, 1013 (9th 

Cir. 2017).  “This analysis is not static, and the reasonableness of force may change as the 

circumstances evolve.”  Hyde v. City of Willcox, 23 F.4th 863, 870 (9th Cir. 2022). 

 Richards had brandished a gun in public, a significant crime.  See Cal. Pen. Code § 

417.  Armed, Richards fled from law enforcement running through a residential area entering 

and exiting backyards by jumping fences.  When initially confronted, Richards refused to 

comply with demands to surrender and continued to flee through the residential area with the 

gun still in his hand.  The danger to the public was patent.  See Scott v. Harris, 550 U.S. 372, 

384 (2007) (reasonableness analysis includes evaluating number of lives at risk and the 

culpability of suspect in creating the risk); Forrett v. Richardson, 112 F.3d 416, 421 (9th Cir. 

1997) (fleeing suspect through a residential neighborhood implicated risk calculus); Hartsell v. 

Cty. of San Diego, 2019 U.S. Dist. LEXIS 35277, at *9 n.1 (S.D. Cal. Mar. 4, 2019) (“Of 

course, all fleeing suspects pose some risk of harm to the officers, who are generally unaware 

of whether the suspect has something (literally or figuratively) up his sleeve.”). 

 When finally located in a backyard after the K-9 – less lethal force – failed to alert, 

Richards ignored commands to show his hands and drop the gun.  Under the circumstances, as 

conceded by plaintiffs’ expert, Doc. No. 147, Exh. 11, TT 5, p. 648:5-10, commands to “drop 

the gun” constitute sufficient warnings.  Deorle v. Rutherford, 272 F.3d 1272, 1284 (9th Cir. 

2001) (officers should provide warning before using deadly force when feasible); see Krause 

v. Cty. of Mohave, 846 F. App'x 569, 570 (9th Cir. 2021) (“We reject as unpersuasive 

Plaintiff's contention that Selmanson's repeated orders to drop the gun provided insufficient 

warning to Krause or that a more fulsome warning was practicable during the short duration of 
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this event.”); Craig v. Cty. of Santa Clara, 2018 U.S. Dist. LEXIS 134817, at *61 (N.D. Cal. 

Aug. 9, 2018) (“‘drop the gun’ was sufficient warning”); Cosentino v. Kurtz, 2013 U.S. Dist. 

LEXIS 69218, at *29 (C.D. Cal. Apr. 16, 2013) (“[T]he Court is aware of no authority 

mandating the literal words officers must use in the short heat of the moment, facing an 

immediate threat. Certainly, from the Officers' perspective, repeatedly shouting ‘drop the axe’ 

with guns drawn and fixed, conveyed ‘stop or we'll shoot.’ .... The Officers had here literally a 

matter of seconds, and their warnings were sufficient in the circumstances.”). 

 Deadly force was employed only because Richards pointed his gun at Officer Tiner. To 

be sure, plaintiffs presented no evidence undermining the officers’ testimony that Richards 

pointed his gun at Tiner.  Indeed, the physical evidence is consistent with Richards pointing 

the gun at Tiner.  A gun pointed at officers is unquestionably a serious and imminent threat, 

which, again, is the “most important” factor in the Graham analysis.  S.B., 864 F.3d at 1013. 

 Under these undisputed facts, no reasonable jury could conclude the use of deadly 

force by Officer Cox or Sergeant Edgerton was anything other than objectively reasonable.  

Indeed, as a matter of law, deadly force is constitutional when, as here, an officer reasonably 

believes a suspect poses a threat of injury or death to the officer or someone else, Brosseau v. 

Haugen, 543 U.S. 194, 197-98 (2004), “at the moment when the shots were fired.” Plumhoff, 

572 U.S. at 777 (emphasis added); see Hayes v. Cty. of San Diego, 736 F.3d 1223, 1234 (9th 

Cir. 2013) (“threatening an officer with a weapon does justify the use of deadly force”).4  Not 

even plaintiffs’ expert disputes Richards presented as a credible life-threatening risk to the 

officers when deadly force was used.  Doc. 145, Exh. 10, TT 3, p. 353:12-17; Doc. 147, Exh. 

11, TT 5, pp. 639:10-641:19, 647:20-648:4. 

 To be sure, a gun does not even have to be pointed directly at an officer.  “When an 

individual points his gun ‘in the officers' direction,’ the Constitution undoubtedly entitles the 

 
4 The Supreme Court has rejected the argument that the number of shots fired bears somehow 
on the reasonableness analysis.  See Plumhoff, 572 U.S. at 777-78 (“It stands to reason that, if 
police officers are justified in firing at a suspect in order to end a severe threat to public safety, 
the officers need not stop shooting until the threat has ended. ... ‘[I]f lethal force is justified, 
officers are taught to keep shooting until the threat is over.’”). 
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officer to respond with deadly force.”  George v. Morris, 736 F.3d 829, 838 (9th Cir. 2013) 

(quoting Long v. City & Cnty. of Honolulu, 511 F.3d 901, 906 (9th Cir. 2007) (emphasis 

added); see also Smith v. City of Hemet, 394 F.3d 689, 704 (9th Cir. 2005) (“[W]here a suspect 

threatens an officer with a weapon such as a gun or a knife, the officer is justified in using 

deadly force.”); Bifelt v. Alaska, 2020 U.S. Dist. LEXIS 36887, at *18 (D. Alaska Mar. 3, 

2020) (finding rule “well established”).   

 Moreover, an officer need not wait for the “glint of steel” before resorting to deadly 

force.  Estate of Larsen v. Murr, 511 F.3d 1255, 1260 (10th Cir. 2008).  As such, the Ninth 

Circuit has repeatedly explained deadly force is objectively reasonable when a suspect 

believed to be armed “reaches for” a weapon – or what is believed to be a weapon – or 

engages in “furtive movements” or “harrowing gesture[s]” even if it turns out the suspect was 

unarmed.  Cruz v. City of Anaheim, 765 F.3d 1076, 1079 (9th Cir. 2014); George, 736 F.3d at 

838; see Rodriguez v. Swartz, 899 F.3d 719, 732-33 (9th Cir. 2018) (“[I]f a police officer shot 

a suspect after the suspect brandished what looked like a gun, the officer's reasonable 

perception that the suspect was armed would entitle the officer to qualified immunity—even if 

the ‘gun’ turned out to be a cell phone.”), vacated and remanded on other grounds, 140 S. Ct. 

1258 (2020); Longoria v. Pinal County, 873 F.3d 699, 706-07 (9th Cir. 2017) (“The most 

important question in this case is whether Rankin reasonably perceived that Longoira assumed 

a threatening or ‘shooter's stance.’  ‘If [he] did, [he] w[as] entitled to shoot; if [he] didn't, [he] 

[was]n't.’”) (quoting Cruz, 765 F.3d at 1079); Cruz, 765 F.3d at 1078 (police would be 

justified in shooting suspect behaving “dangerous[ly] and erratic[ally]” who reached for his 

waistband); Corrales v. Impastato, 650 F. App'x 540, 541 (9th Cir 2016) (deadly force 

objectively reasonable under the Fourth Amendment when unarmed suspect “pull[ed] his 

previously concealed hand from his waistband and form[ed] it into a fist with a single, hooked 

finger extended”); Barnes v. City of Pasadena, 508 F. App'x 663, 665 (9th Cir. 2013) (“[E]ven 

if an issue of fact existed about the presence of a gun, the determinative issue was whether the 

officers reasonably believed Barnes had a gun and posed an immediate threat to safety. The 

record indicated that they did. The enhanced still photos from the patrol car video undisputedly 

Case 2:19-cv-00374-JAM-JDP   Document 155-1   Filed 12/28/22   Page 21 of 34



 

 22  

  Case No. 2:19-CV-00374-JAM-JDP 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

show something in Barnes's hand, and Plaintiffs pointed to no evidence suggesting that the 

officers did not believe, or should not have believed, it to be a gun. In light of that belief, the 

officers used deadly force to ensure their safety.”). 

Finally, while a suspect’s mental condition does factor into the reasonableness analysis, 

the constitutionality of an officer’s use of deadly force is not diminished simply because the 

suspect pointing a gun at officers is or might be mentally ill – there are not “two tracks of 

excessive force analysis, one for the mentally ill and one for serious criminals.” Bryan v. 

MacPherson, 630 F.3d 805, 829 (9th Cir. 2010); see Lal v. California, 746 F.3d 1112, 1117 

(9th Cir. 2014) (“The fact that Lal was intent on ‘suicide by cop’ did not mean that the officers 

had to endanger their own lives by allowing Lal to continue in his dangerous course of 

conduct.”); Estate of Strickland v. Nev. Cty., 2021 U.S. Dist. LEXIS 186092, at *17 (E.D. Cal. 

Sep. 28, 2021) (“Despite the likelihood of Strickland's ongoing mental disturbance, it was ‘not 

objectively unreasonable’ for officers to consider the presence of a deadly weapon a 

priority.”); Elifritz v. Fender, 460 F.Supp.3d 1088, 1114 (D. Or. 2020) (“Elifritz posed an 

immediate threat of serious injury or death to the officers, and it was reasonable for the 

officers to respond with deadly force, even if Elifritz was experiencing a mental health crisis. 

No reasonable juror could conclude otherwise from the evidence in the record.”). 

b. No Reasonable Jury Could Conclude Lieutenant Sood Violated the Fourth 

Amendment 

 Plaintiffs’ claim against Lieutenant Sood is a so-called “supervisory liability” claim.     

Because there is no vicarious liability under § 1983, “‘supervisory liability’ is a misnomer.”  

Ashcroft v. Iqbal, 556 U.S. 662, 677 (2009).  “Knowledge and acquiescence of a subordinate's 

misconduct is insufficient to establish liability; each government official is only liable for his 

or her own misconduct.” Id.  

 Plaintiffs’ claim against Sood fails at the outset because, as just explained, no 

reasonable jury could conclude Richards’ Fourth Amendment rights were violated by Officer  

Cox or Sergeant Edgerton.  Corales v. Bennett, 567 F.3d 554, 570 (9th Cir. 2009) (no 

supervisor liability if no underlying constitutional violation). 
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 Plaintiffs claim against Sood fails even if a Fourth Amendment violation existed for 

lack of causation.  

 Plaintiffs’ expert conceded establishing a perimeter was the right thing to do given a 

suspect armed with a gun had fled, into a particularized area.  Doc. 147, Exh. 11, TT 5, pp. 

610:1-19, 645:7-12. Plaintiffs’ expert likewise conceded the SWAT call-out was reasonable as 

officers searched for a resisting suspect armed with a gun.  Doc. 145, Exh. 10, TT 3, pp. 350:1-

351:2.  Sood’s alleged wrongful conduct was seemingly not summoning a Crisis Negotiation 

Team.  But plaintiffs presented no evidence establishing “a sufficient causal connection” 

“between [Sood’s] wrongful conduct and the constitutional violation.”  Felarca v. Birgeneau, 

891 F.3d 809, 820 (9th Cir. 2018).  Whether or not the presence of a Crisis Negotiation Team 

would have prevented the incident is pure speculation.  Hernandez v. Costco Wholesale Corp., 

2020 U.S. Dist. LEXIS 219855, at *8 (C.D. Cal. July 29, 2020) (“A plaintiff must have some 

evidence of causation other than ‘speculation or conjecture’”); see Arizona v. Mayorkas, 584 

F.Supp.3d 783, 802 (D. Ariz. 2022) (“‘When an expert merely testifies that a given act or 

failure to act 'might' or 'could' have yielded a given result, though other causes are possible, 

such testimony is devoid of evidentiary value. In other words, an expert's mere conjecture and 

speculation are insufficient to show causation.’”); see also Neely v. St. Paul Fire & Marine 

Ins. Co., 584 F.2d 341, 345-46 (9th Cir. 1978) (“‘It is well settled that proof must be sufficient 

to raise a reasonable inference that the act or omission complained of was in fact the proximate 

cause of injury. The verdict of a jury cannot rest on guess or speculation. That defendant's 

negligence could Possibly have been the cause is not sufficient.’”). 

In actuality, the evidence establishes a Crisis Negotiation Team would have made no 

difference because Richards had to be first located before any crisis negotiation could begin, 

and the shooting occurred as soon as he was located.  See Doc. 145, Exh. 10, TT 3, p, 314:3-

19; Doc. 146, Exh. 3, TT 4, pp. 471:13-472:9, 526:8-21; Doc. 147, Exh. 11, TT 5, pp. 580:7-

581:6; Doc. 148, Exh. 1, TT 6, p. 804:11-25; Doc. 149, Exh. 4, TT 7, p. 826:5-11.   
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c. No Reasonable Jury Could Conclude Officer Cox or Sergeant Edgerton Violated the 

Fourteenth Amendment 

 “A parent has a constitutionally protected liberty interest under the Fourteenth 

Amendment in the companionship and society of his or her child and a child's interest in her 

relationship with a parent is sufficiently weighty by itself to constitute a cognizable liberty 

interest.”  Ochoa v. City of Mesa, 26 F.4th 1050, 1056 (9th Cir. 2022) (cleaned up).   

i. Absence of Fourth Amendment Violation  

 A Fourteenth Amendment loss of familial association claim requires an underlying 

violation of the family member's constitutional rights.  Gausvik v. Perez, 392 F.3d 1006, 1008 

(9th Cir. 2004); Schaefer v. Goch, 153 F.3d 793, 799 (7th Cir. 1998); Schwarz v. Lassen Cty., 

2013 US. Dist. Lexis 139681 (E.D. Cal. Sept. 27, 2013), affd., 628 F. Appx. 527, 528 (9th Cir. 

2016); Estate of Wasilchen v. Gohrman, 870 F.Supp.2d 1115, 1139 (W.D. Wash. 2012), affd. 

sub nom., Tubbs v. Gohrman, 539 F. Appx. 788 (9th Cir. 2013). 

 As previously established, neither Officer Cox’s nor Sergeant Edgerton’s use of deadly 

force violated the Fourth Amendment.  This conclusively forecloses plaintiffs’ Fourteenth 

Amendment claims.  Gausvik, 392 F.3d at 1008; see Ochoa, 26 F.4th at 1056-57 (“[T]he 

Fourteenth Amendment standard applicable to a claim by a relative demands more of such a 

plaintiff than a Fourth Amendment claim by the victim of an officer's actions” and a plaintiff 

must show both a Fourth Amendment and Fourteenth Amendment violation). 

ii. Absence of a Fourteenth Amendment Violation 

 “A claim asserting that police officers violated the [ ] Fourteenth Amendment [ ] 

during a police shooting must show that the officers’ conduct ‘shocks the conscience.’” 

Ochoa, 26 F.4th at 1056 (quoting Porter v. Osborn, 546 F.3d 1131, 1137 (9th Cir. 2008)). 

“There are two tests used to decide whether officers' conduct shocks the conscience.’ Which 

test applies turns on whether the officers had time to deliberate their conduct.”  Id.  It is the 

Court that must decide whether deliberation time existed.  Hayes v. Cty. of San Diego, 736 

F.3d 1223, 1230 (9th Cir. 2013) (“In determining whether excessive force shocks the 
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conscience, the court must first ask ‘whether the circumstances are such that actual 

deliberation by the officer is practical.’”) (emphasis added). 

 Under either test, “the Fourteenth Amendment standard applicable to a claim by a 

relative demands more of such a plaintiff than a Fourth Amendment claim by the victim of an 

officer's actions.”  Ochoa, 26 F.4th at 1056-57.  The plaintiff must show “not just that the 

officers’ actions were objectively unreasonable and thus violated [the decedent’s] Fourth 

Amendment rights, but that the officers’ actions ‘shock[ed] the conscience’ and thus violated 

the plaintiffs' Fourteenth Amendment rights.”  Id. at 1057.  

 “On one hand, the deliberate-indifference test applies if the situation at issue ‘evolve[d] 

in a time frame that permits the officer to deliberate before acting.’”  Id. (quoting Porter, 546 

F.3d at 1137).  “Deliberation is not possible if the officers ‘encounter[ed] fast paced 

circumstances presenting competing public safety obligations.’”  Id. (quoting Porter, 546 F.3d 

at 1139).  

 “On the other hand, the purpose-to-harm test applies if the situation at issue 

‘escalate[d] so quickly that the officer [had to] make a snap judgment.’” Id. (quoting Porter, 

546 F.3d at 1137).  A “quickly evolving and escalating” situation requiring “repeated split-

second decisions” leaves no deliberation time.  Porter, 546 F.3d at 1139.  “This test requires ‘a 

more demanding showing that [the officers] acted with a purpose to harm [the decedent] for 

reasons unrelated to legitimate law enforcement objectives.’” Ochoa, 26 F.4th at 1057 

(quoting Porter, 546 F.3d at 1137).   

 “Legitimate objectives can include ‘arrest, self-protection, and protection of the 

public.’” Id. (quoting Foster v. City of Indio, 908 F.3d 1204, 1211 (9th Cir. 2018)); see 

Wilkinson, 610 F.3d at 554 (officer acts with legitimate law enforcement objection when 

acting “to minimize the risk to his own safety and the safety of others”).   

 “Illegitimate objectives include ‘when the officer “had any ulterior motives for using 

force against” the suspect, such as “to bully a suspect or ‘get even,’” or when an officer uses 

force against a clearly harmless or subdued suspect.’” Id. (quoting Foster, 908 F.3d at 1211) 

(quoting Gonzalez, 747 F.3d at 798)); see also Wilkinson, 610 F.3d at 554; see e.g., Zion v. 
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Cty. of Orange, 874 F.3d 1072, 1077 (9th Cir. 2017) (although use of deadly force was 

legitimate law enforcement objective, jury could conclude officer acted without legitimate law 

enforcement objective when after shooting the suspect multiple times at close range, the 

officer took “a running start” and “head stomp[ed]” suspect's head multiple times). 

 The purpose to harm standard applies because Officer Cox and Sergeant Edgerton had 

no time to deliberate before using deadly force.  They were confronted by a non-compliant 

suspect at extremely close range with a gun in his hand pointing it at Officer Tiner.  The 

decision to shoot in “the urgency of that moment” was unquestionably a “split-second” 

decision requiring them to “react instantly, without hesitation.”  Ochoa, 26 F.4th at 1057 (“The 

officers did not have time to deliberate before shooting Ochoa. At the time of the shooting[,] 

.... [t]he urgency of that moment—caused by Ochoa's failure to follow police commands—

forced the officers to react instantly, without deliberation.”); O'Neil v. City & Cty. of S.F., 

2021 U.S. Dist. LEXIS 129510, at *39 (N.D. Cal. July 12, 2021) (finding purpose to harm 

standard applicable where “[officer] had less than a second from the time O'Neil emerged from 

the van to when he shot him. If he had not shot when he did, he might not have had another 

clear shot later. The fact that the decision to shoot may have been wrong—even clearly so—

does not change that it was a choice Samayoa needed to make in a split second before 

circumstances changed significantly.”); see also Estate of Lopez v. Gelhaus, 149 F.Supp.3d 

1154, 1165 (N.D. Cal. 2016) (explaining Supreme Court precedent suggests the deliberate 

indifference standard applies only when there is “‘time to make unhurried judgments, upon the 

chance of repeated reflection, largely uncomplicated by the pulls of competing obligations.” 

(quoting County of Sacramento v. Lewis, 523 U.S. 833, 846 (1998)). 

 An officer’s use of deadly force for self-protection or the protection of others is a 

legitimate law enforcement objective. Ochoa, 26 F.4th at 1057.  No reasonable jury could 

conclude otherwise.   

 Moreover, plaintiffs did not show either Officer Cox or Sergeant Edgerton used deadly 

force for any reason other than to protect Officer Tiner.   Plaintiffs presented no evidence of 

ulterior motive by either Cox or Edgerton.  Plaintiffs presented no evidence that either wanted 
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to “bully” or “get even” with Richards.   And the evidence presented established Richards was 

neither clearly harmless nor subdued when deadly force was used.     

3. Prong 2: Absence of Clearly Established Rights 

 Whether the law was “clearly established” is a legal question for the court.  Morales v. 

Fry, 873 F.3d 817, 821 (9th Cir. 2017). “In analyzing whether rights are clearly established” 

the court must “look to then-existing ‘cases of controlling authority’ or, absent such cases, to a 

‘consensus’ of persuasive authorities.”  J.K.J., 42 F.4th at 1000; see Sharp v. Cty. of Orange, 

871 F.3d 901, 911 (9th Cir. 2017) (“[P]rior precedent must be ‘controlling’-from the Ninth 

Circuit or Supreme Court-or otherwise be embraced by a ‘consensus’ of courts outside the 

relevant jurisdiction.”); S.B., 864 F.3d at 1016 (“‘[D]istrict court decisions - unlike those from 

the courts of appeals - do not necessarily settle constitutional standards or prevent repeated 

claims of qualified immunity.’”). 

 “‘A clearly established right is one that is sufficiently clear that every reasonable 

official would have understood that what he is doing violates it.’”  J.K.J., 42 F.4th at 1000.  

“The Supreme Court has cautioned that [courts] do not analyze whether rights are clearly 

established ‘at a high level of generality.’” Id. (quoting Kisela, 138 S. Ct. at 1152).  Indeed, 

“‘police officers are entitled to qualified immunity unless existing precedent squarely governs 

the specific facts at issue.’”  Ventura v. Rutledge, 978 F.3d 1088, 1091 (9th Cir. 2020) 

(quoting Kisela, 138 S. Ct. at 1153).   

 “‘[S]pecificity’ of the rule is ‘especially important in the Fourth Amendment context’” 

given the “‘hazy border between excessive and acceptable force.’”  Wesby, 138 S. Ct. at 590; 

Mullenix v. Luna, 577 U.S. 7, 18 (2015); see Monzon v. City of Murrieta, 978 F.3d 1150, 1162 

(9th Cir. 2020) (“[T]he law must be clearly established in a ‘particularized’ sense, [citation], 

and the conduct must fall outside the ‘hazy border between excessive and acceptable force.’”).  

/// 

/// 

/// 
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a. Fourth Amendment Excessive Force Claims Against Officer Cox and Sergeant 

Edgerton 

 No Supreme Court or Ninth Circuit precedent has ever held deadly force is 

unreasonable where a suspect is pointing a gun at an officer.  Nor is there a consensus of 

persuasive authority holding it violates the Fourth Amendment to use deadly force against a 

suspect pointing a gun at an officer.  Indeed, precedent holds otherwise. 

b. Fourth Amendment Supervisory Liability Claim Against Lieutenant Sood 

 No Supreme Court or Ninth Circuit precedent has ever held a supervisor’s failure to 

engage a Crisis Negotiation Team, or any other failure by Sood plaintiffs think might exist, is 

sufficient to constitute a Fourth Amendment violation.  Nor is there a consensus of persuasive 

authority establishing such conduct violates the Fourth Amendment. 

c. Fourteenth Amendment Loss of Familial Association Claim Against Officer Cox 

and Sergeant Edgerton 

 Because the constitutional right allegedly violated is found under the Fourteenth 

Amendment, plaintiffs must point to precedent analyzing the Fourteenth Amendment; Fourth 

Amendment cases are irrelevant. See Elder v. Holloway, 510 U.S. 510, 515 (1994) (“the 

clearly established right [must] be the federal right on which the claim for relief is based”); 

Nicholson v. City of L.A., 935 F.3d 685, 696 n.5 (9th Cir. 2019) (“Fourth Amendment cases 

cannot clearly establish the contours of the Fourteenth Amendment right”); Rushing v. AG 

Priv. Prot., Inc. (In re Estate of Rushing), 2021 U.S. App. LEXIS 35269, at *8 (9th Cir. Nov. 

30, 2021) (“the legal question [is] whether the ‘asserted federal right was clearly 

established’”) (emphasis added).  

 Thus, the focus is on the infringement of the plaintiffs’ constitutional right to familial 

association, not Richards’ right to be free from excessive force under the Fourth Amendment. 

See Farmer v. Lopera, 860 F. App'x 469, 470 (9th Cir. 2021) (“Because a jury could conclude 

that Lopera violated Trinita Farmer's clearly established Fourteenth Amendment right to 

familial association with her deceased son, Tashii Farmer, we affirm”).  To that end, plaintiffs 

must point to controlling authority or a persuasive body of other cases holding conduct 
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substantially like Officer Cox’s and Sergeant Edgerton’s was “conscience shocking” under the 

purpose to harm standard.  See id. at 470-71 (evaluating defendant’s specific conduct and 

concluding “[t]his conduct would constitute a violation of clearly established law since, at the 

time of the incident, it was clearly established that a police officer who kills a suspect while 

acting with a purpose to harm unrelated to a legitimate law enforcement objective violates the 

Fourteenth Amendment.”) (emphasis added). 

 There is no Supreme Court or Ninth Circuit precedent, or a persuasive body of other 

cases, holding Officer Cox’s or Sergeant Edgerton’s use of deadly force under the facts 

presented violated the Fourteenth Amendment under the purpose to harm standard, or even the 

deliberate indifference standard.   

B. This Court Should Enter Judgment as a Matter of Law on Plaintiffs’ Bane Act 

Claim Against Officer Cox, Sergeant Edgerton, and the City and Wrongful Death 

- Negligence Claims Against Officer Cox, Sergeant Edgerton, Lieutenant Sood 

and the City 

1. Bane Act 

 The Bane Act creates a right of action against persons who “interfere[] by threat, 

intimidation, or coercion . . . with the exercise or enjoyment by any individual . . . of rights 

secured by the Constitution or laws of the United States, or of the rights secured by the 

Constitution or laws of this state.” Cal. Civ. Code § 52.1(b).   

 The predicate for plaintiffs’ Bane Act claim is a violation of Richards’ Fourth 

Amendment rights.  Because, as demonstrated earlier, no reasonable jury could conclude the 

use of deadly force by either Officer Cox or Sergeant Edgerton violated the Fourth 

Amendment, plaintiffs’ Bane Act claim against each of them necessarily fails.  Williamson v. 

City of National City, 23 F.4th 1146, 1155 (2022).  And the absence of liability against Cox or 

Edgerton means the City cannot be vicariously liable.    

 Moreover, the Bane Act requires not only the existence of a constitutional or statutory 

violation but also the defendant's specific intent to violate a person's rights.  Sandoval v. Cty. 

of Sonoma, 912 F.3d 509, 520 (9th Cir. 2018); Reese v. Cty. of Sacramento, 888 F.3d 1030, 

1043 (9th Cir. 2018).  Stated another way, plaintiffs must prove Officer Cox and Sergeant 
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Edgerton intended not only to use deadly force but intended to violate Richards’ Fourth 

Amendment rights when using that force.  Reese, 888 F.3d at 1045.  

 No reasonable jury could conclude either Officer Cox or Sergeant Edgerton 

specifically intended to violate Richards’ Fourth Amendment rights because plaintiffs 

presented no evidence establishing such an intent.  The evidence conclusively establishes the 

opposite.      

2. Wrongful Death - Negligence 

 Plaintiffs pursued a direct negligence claim against Officer Cox and Sergeant Edgerton 

based on their use of deadly force.  The claim against Lieutenant Sood and the City was a 

vicarious liability claim dependent on establishing negligence by Cox or Edgerton. See Doc. 

149, Exh. 4, TT 7, pp. 942:14-947:5 (Sood negligence liability limited to vicarious liability); 

Doc. 150, Exh. 2, TT 8, pp. 1031:13-1034:3 (instructing jury on negligence claim); Doc. 94 

(special verdict); Doc. 120 (jury instructions). 

a. Cox / Edgerton 

 There is no “group negligence.”  To establish liability against Officer Cox, plaintiffs 

must thus prove his breach of the duty to use due care when employing deadly force 

proximately caused Richards’ death.  Hayes v. County of San Diego, 57 Cal. 4th 622, 629 

(2013).  The same is true for Sergeant Edgerton. 

 Officers have a duty to use due care in employing deadly force and the failure to do so 

can constitute negligence.  Hayes, 736 F.3d at 1232. Whereas the Fourth Amendment focuses 

on the moment deadly force is used, California’s negligence law is a bit broader in that the 

reasonableness analysis focuses on the totality of the circumstances surrounding the use of 

force.  Hayes, 57 Cal.4th at 639; see Tabares v. City of Huntington Beach, 988 F.3d 1119, 

1125 (9th Cir. 2021).  Essentially the reasonableness test for negligence in the context of 

deadly force utilizes the Graham analysis with the addition of preshooting conduct evaluated 

as a factor in the totality of circumstances.  Tabares, 988 F.3d 1125-26.  

 An officer’s “tactical conduct and decisions preceding the use of deadly force are 

relevant considerations under California law in determining whether the use of deadly force 
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gives rise to negligence liability.  Such liability can arise, for example, if the tactical conduct 

and decisions show, as part of the totality of the circumstances, that the use of deadly force 

was unreasonable.”  Hayes, 57 Cal.4th at 639.  Importantly, the reasonableness of an officer's 

pre-shooting conduct is not considered in isolation when that conduct did not cause the 

plaintiff any injury independent of the injury resulting from the shooting.  Id. at 637.  “Rather, 

it should be considered in relation to the question whether the officers' ultimate use of deadly 

force was reasonable.”  Id.   As explained by the California Supreme Court: 

We perceive no sound reason to divide plaintiff's cause of action artificially into 
a series of decisional moments (the two deputies' decision not to call for a 
psychiatric expert before entering Shane's house, their decision to enter the 
house, their decision to speak to Shane, their decision to use deadly force in 
response to Shane's apparently threatening behavior toward them with a large 
knife, etc.), and then to permit plaintiff to litigate each decision in isolation, 
when each is part of a continuum of circumstances surrounding a single use of 
deadly force by the deputies. Any other approach would be both inefficient and 
confusing and would conflict with our past decisions on negligence. 

 
Id. at 637-38. 

   “[A]s long as an officer's conduct falls within the range of conduct that is reasonable 

under the circumstances, there is no requirement that he or she choose the ‘most reasonable’ 

action or the conduct that is the least likely to cause harm and at the same time the most likely 

to result in the successful apprehension of a violent suspect, in order to avoid liability for 

negligence.’” Id. at 632.  And, importantly, “[a]lthough pre-shooting conduct is included in the 

totality of the circumstances” no “particular pre-shooting protocol (such as a background 

check or consultation with psychiatric experts) is always required.  Law enforcement 

personnel have a degree of discretion as to how they choose to address a particular situation.”  

Id. 

 Plaintiffs’ negligence claim fails because no reasonable jury could find Officer Cox or 

Sergeant Edgerton acted unreasonably when employing deadly force.  As already explained, 

their decision to use deadly force was reasonable under the Fourth Amendment because 

Richards pointed a gun at Officer Tiner.     

 Plaintiffs accordingly must prove preshooting conduct by Officer Cox or Sergeant 

Edgerton falls outside the range of reasonable conduct such that it rendered a reasonable use of 
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deadly force unreasonable under the totality of circumstances giving deference to how they 

chose to handle the situation faced.  Plaintiffs did not. 

 Officer Cox and Sergeant Edgerton, as well as other SWAT team members, were 

directed to conduct a yard-to-yard search within the established perimeter.  Although 

plaintiffs’ expert criticized the decision to conduct the yard-to-yard search and other 

operational decisions relating to Richards’ apprehension, those decisions were not made by 

Cox or Edgerton.  Again, there is no “group negligence,” and plaintiffs presented no evidence 

establishing either Cox or Edgerton made any preshooting tactical decisions.  The evidence 

established the opposite – SWAT was given a task to conduct a yard-to-yard search and that is 

what was done.  See Doc. 146, Exh. 3, TT 4, pp. 376:24-377:5, 439:1-441:1, 457:16-458:1. To 

the extent Cox or Edgerton made any tactical decisions regarding how to conduct the search, 

those decisions do not render the reasonable decision to use deadly force unreasonable under 

the totality of circumstances. 

 As recently well explained by a California appellate court in affirming summary 

judgment on a negligence claim against officers using deadly force: 

Appellant faults Sergeant Mengel for not having a plan as to how to proceed 
without the use of deadly force after the firing of the less-lethal weapons: A K-
9 [police dog] could have been released after the firing of less-lethal. Officers 
with shields could have rushed [decedent]. Tasers could have been deployed. 
The SWAT team could have been utilized. A water cannon could have been 
fired.  But there is no precedent which requires law enforcement officers to use 
all feasible alternatives to avoid a situation where deadly force can justifiably 
be used. It would be unreasonable to require police officers in the field to 
engage in the sort of complex calculus that would be necessary to determine the 
best or most effective and least dangerous method of handling an immediate 
and dangerous situation.  We must never allow the theoretical, sanitized world 
of our imagination to replace the dangerous and complex world that policemen 
face every day.  
 

Villalobos v. City of Santa Maria, 85 Cal.App.5th 383, 391-92 (2022) (cleaned up). 

b. Vicarious Liability Against Lieutenant Sood /City 

 The absence of negligence by either Officer Cox or Sergeant Edgerton forecloses a 

vicarious liability negligence claim.  Moreover, Lieutenant Sood is not the employer and thus 

cannot be vicariously liable.  See Musgrove v. Silver, 82 Cal.App.5th 694, 707 (2022). 
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(“Due to this special relationship, California deems employers to be vicariously liable for the 

torts committed by their employees….”) (emphasis added). 

C. This Court Should Enter Judgment as a Matter of Law on Plaintiffs’ Punitive 

Damage Claims 

 The absence of liability under the Fourth and Fourteenth Amendments forecloses 

plaintiffs’ punitive damage claim under § 1983.  Even assuming some liability, no reasonably 

jury could conclude Officer Cox, Sergeant Edgerton or Lieutenant Sood acted with an evil 

motive or intent or reckless indifference or callous disregard for Richard’s Fourth amendment 

rights or plaintiffs’ Fourteenth Amendment rights.  See Smith v. Wade, 461 U.S. 30, 56 (1983) 

(standard for punitive damages under section 1983).  

 Punitive damages are available under California law only where it has been proven by 

clear and convincing evidence that a defendant has engaged in oppressive or malicious 

conduct.  Cal. Civ. Code § 3294(a).  “[M]ere negligence, even gross negligence, is not 

sufficient to justify an award of punitive damages.” Ebaugh v. Rabkin, 22 Cal.App.3d 891, 894 

(1972).  Thus, plaintiffs’ punitive damage claim under California law is necessarily dependent 

on their Bane Act claim.  Because plaintiffs’ Bane Act claim is not asserted against Lieutenant 

Sood, there is no basis for a punitive damage award against him.  Regarding Officer Cox and 

Sergeant Edgerton, the absence of Bane Act liability forecloses the punitive damage claim.  

Even assuming Bane Act liability, no reasonable jury could impose punitive damages against 

Cox or Edgerton under the necessarily clear and convincing standard of proof.  Clear and 

convincing evidence is that leaving “no substantial doubt” and that is “sufficiently strong to 

command the unhesitating assent of every reasonable mind.”  Shade Foods, Inc. v. Innovative 

Prods. Sales & Mktg., Inc., 78 Cal. App. 4th 847, 891 (2000); Harbison v. Am. Motorists Ins. 

Co., 636 F.Supp.2d 1030, 1044 (E.D. Cal. 2009). 

/// 

/// 

/// 

/// 
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CONCLUSION 

Defendants respectfully contend this Court must grant its motion for judgment as a 

matter of law on all plaintiffs’ claims because plaintiffs failed to present sufficient evidence to 

allow a reasonable jury to impose liability against any defendant on any claim.   

 

Dated: December 28, 2022 Dean Gazzo Roistacher LLP 

 

 

By:  /s/ Lee H. Roistacher  

 Lee H. Roistacher 

Attorneys for Defendants 

City of Sacramento, Sameer Sood,  

Todd Edgerton, and Patrick Cox   
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

KHOUA VANG; and TED RICHARDS, 
JR., individually and as Co-Successors-in-
Interest to Decedent DARELL 
RICHARDS, 
 
  Plaintiffs, 
 
 v. 
 
CITY OF SACRAMENTO, a municipal 
corporation; and DOES 1-50, inclusive, 
individually and in their official capacity as 
agents for the Sacramento Police 
Department, 
 
  Defendants. 
 
 

Case No.:  2:19-CV-00374-JAM-JDP 
 
DECLARATION OF LEE H. 
ROISTACHER IN SUPPORT OF 
RENEWED MOTION FOR JUDGMENT 
AS A MATTER OF LAW BY 
DEFENDANTS’ CITY OF SACRAMENTO, 
SAMEER SOOD, TODD EDGERTON AND 
PATRICK COX 
 
Date: February 14, 2023 
Time: 1:30 p.m. 
Courtroom: 6 
Judge: Hon. John A Mendez  
Magistrate: Hon. Jeremy D. Peterson  
 
Complaint Filed: March 4, 2019  
Trial Date: October 11, 2022 
 
 
 

I, Lee H. Roistacher, declare: 

1. I am an attorney at law, duly admitted to practice before the courts of this state, 

and am a partner with Dean Gazzo Roistacher LLP, attorneys of record for defendants City of 

Sacramento, Sameer Sood, Todd Edgerton and Patrick Cox in the above matter. 
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2. I have personal knowledge of all the matters stated herein and, if called as a 

witness, I could competently testify thereto. 

3. Attached hereto as Exhibit 1 is a true and correct copy of excerpts from Trial 

Testimony Volume 5. 

4. Attached hereto as Exhibit 2 is a true and correct copy of excerpts from Trial 

Testimony Volume 8. 

5. Attached hereto as Exhibit 3 is a true and correct copy excerpts from Trial 

Testimony Volume 4.  

6. Attached hereto as Exhibit 4 is a true and correct copy of excerpts from Trial 

Testimony Volume 7. 

7. Attached hereto as Exhibit 5 is a true and correct copy of excerpts from Trial 

Testimony Volume 11. 

8. Exhibit 6 is a true and correct copy of Trial Exhibit OO.  It is an audio file and 

will be separately transmitted to the Court. 

9. Exhibit 7 is a true and correct copy of Trial Exhibit A.  It is a video file and will 

be separately transmitted to the Court. 

10. Attached hereto as Exhibit 8 is a true and correct copy of Trial Exhibit JJ. 

11. Exhibit 9 is a true and correct copy of Trial Exhibit G.  It is a video file and will 

be separately transmitted to the Court. 

12. Attached hereto as Exhibit 10 is a true and correct copy of excerpts from Trial 

Testimony Volume 3. 

13. Attached hereto as Exhibit 11 is a true and correct copy of excerpts from Trial 

Testimony Volume 5. 

14. Exhibit 12 is a true and correct copy of Trial Exhibit C.  It is a video file and 

will be separately transmitted to the Court.   

15. Exhibit 13 is a true and correct copy of Trial Exhibit F.  It is a video file and 

will be separately transmitted to the Court. 

/// 
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16. Exhibit 14 is a true and correct copy of Trial Exhibit 16.  It is a video file and 

will be separately transmitted to the Court. 

17. Attached hereto as Exhibit 15 is a true and correct copy of Trial Exhibit P. 

18. Attached hereto as Exhibit 16 is a true and correct copy of excerpts from Trial 

Testimony Volume 2. 

19. Attached hereto as Exhibit 17 is a true and correct copy of Trial Exhibit 1. 

20. Attached hereto as Exhibit 18 is a true and correct copy of Trial Exhibit NN. 

 

I declare under penalty of perjury that the foregoing is true and correct. Executed on 

December 28, 2022. 

 

_____________________________________ 

Lee H. Roistacher, declarant 
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County of Sacramento 
Department of Coroner 
4800 Broadway, Suite 100 

Sacramento, CA 95820-1530 

Kimberly D. Gin 
Coroner 

[X] Autopsy 

NAME: RICHARDS, DARELL 
POSTMORTEM DATE: 09/07/18 
INVESTIGATOR: Caleb Shifflett 

□ External Examination 

CASE NO. 18-04730 
TIME: 10:00 

AUTOPSY FINDINGS: 

1 .  Gunshot Wounds to Head and Extremities 
2. Negative for Ethanol and Drug Intoxication (see Toxicology Report) 

CAUSE OF DEATH: Gunshot Wounds to Head and Extremities 

... 
Chief Forensic Pathologist/ 
Pediatric Pathologist 
September 24, 2018 

JPT/clk 
R: 09/10/18 
T: 09/10/18 
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WITNESSES: 

Detective M. Severi (Badge #456) and CSI K. Gunther (Badge #6386) of the Sacramento Police 
Department. 

IDENTIFICATION: 

The body is identified by a Sacramento County Coroner's ID tag attached to the body bag, labeled with 
the decedent's listed name and case number. The bag is secured with a lock, inscribed with the number 
311866. There is evidence tape across the proximal portion of the zipper. 

EVIDENCE OF MEDICAL INTERVENTION: 

EKG pads are present on the extremities. There has not been organ procurement. 

CLOTHING: 

The decedent is clad in a pair of brown pants that have been previously cut up the legs, a pair of black 
underpants, a tan belt, black boots, a gray sock, and a black sock. The pants are bloodstained and the 
left pant leg has defects corresponding to the gunshot wounds identified below. 

EXTERNAL EXAMINATION 

The body is that of an unembalmed, refrigerated, adult man who appears consistent with the reported age 
of 19 years. The body weighs 136 pounds, measures 66 inches in length, and is well nourished. The 
skin is remarkable for blunt force injuries, as described below in "Evidence of Traumatic Injury", and is 
free of lacerations and burns. No wrist scars or tattoos are identified. A well-healed scar is present on 
the left knee. Rigor mortis is present. Livor mortis is not appreciated. 

The head is normocephalic and traumatic, as described below in "Evidence of Traumatic Injury". The 
scalp is covered by brown hair. There is no balding and the hair can be described as short and curly. A 
mustache is present and some hair on the chin is present. The irides are brown. There are no petechial 
hemorrhages of the conjunctivae, lids, or sclerae. The oronasal passages are unobstructed. The teeth 
are natural and in good repair. The earlobes are unremarkable. There is no hemorrhage or discharge in 
the external auditory canals. The neck is unremarkable. There is no chest deformity. There is no 
increased anterior-posterior diameter. The abdomen is flat. The genitalia are those of an adult male. 
The penis is uncircumcised. The external genitalia are without trauma or lesions. The extremities show 
no edema, joint deformity, abnormal mobility, non-therapeutic punctures, or needle tracks. There is no 
cyanosis of the nail beds of the fingers. 

EVIDENCE OF TRAUMATIC INJURY: 

Gunshot wounds: 

1 .  There is a perforating gunshot wound to the left temple, entering at 4 ½ inches from the top of the 
head, 3 ¼ inches left of midline, and 1 % inches anterior to the external auditory canal. There is an 
abrasion along the inferior margin of the wound measuring 1/8 inch. Superior to the wound at about 1 1  
o'clock are punctate abrasions measuring less than 1/16 inch in an area of associated acne. Inferior to 
the wound on the left side of the cheek are two semicircular lacerations, the anterior-most measuring 1/8 
inch and one posterior to that measures 3/16 inch. On the anterior surface of the left cheek just below the 
lateral corner of the left eye is a curvilinear abrasion measuring 3/16 inch. There is no definitive soot or 
stippling on the skin surface surrounding the wound. There is an exit wound on the right temporoparietal 
scalp 1 ½ inches from the top of the head and 3 inches right of midline. The wound measures ¼ inch on 
reapproximation of the margins. There are lacerations radiating from the margins measuring ¼ to ½ inch. 
There are brain fragments exuding from the wound. No projectile is recovered. The direction of the 
wound is from left to right, front to back, and upward. The course is through the left temporal scalp skin 
along the supraorbital plate, creating comminuted fractures of bilateral supraorbital plates, dura in this 
region, through the left temporal lobe superiorly and along the inferior surfaces of the left and right frontal 
lobes, entering into the right parietal lobe, and exiting the right parietal dura, parietal bone, and parietal 
scalp. There is subcutaneous and subgaleal hemorrhage of the scalp. There is associated subarachnoid 
and subdural hemorrhage of the brain. There are contusions of the mid-brain, cerebellar contusions, and 
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basal ganglia contusions. There is an associated comminuted basal skull fracture with a hinge-type 
fracture identified and facial bone fractures. There is blood in the right external auditory canal, associated 
periorbital contusions, and contusion of the lateral right scleral surface of the right eye. There is aspiration 
of blood. 

2. There is a perforating gunshot wound to the right hand. The entrance and exit are not clearly defined. 
There is an atypical defect at the base of the fourth and fifth fingers on the dorsal surface 24 ½ inches 
from the top of the shoulder. The wound is irregular and measures ¾ inch, with associated lacerations at 
the lateral margin. No soot or stippling is seen on the skin surface. Medial to this wound is a 1 inch 
contusion. There is an atypical defect on the palmar surface at the base of the fifth finger at 24 inches 
from the top of the shoulder. The wound measures 5/8 inch. No soot or stippling is seen on the skin 
surface surrounding this wound. The tip of the right fifth finger on the palmar surface has an area of 
laceration measuring 7/16 inch. The distal aspect of the right fifth finger along the medial nail bed has a 
1/8 inch abrasion. The direction of the wound is from back to front and upward. The course is through 
the posterior hand skin, fracturing the fifth metacarpal, and exiting the palmar surface of the right hand at 
the base of the fifth finger. There is an associated surrounding contusion in the soft tissues and 
laceration and abrasion of the distal fifth finger. 

3. The back of the left arm at the level of the elbow has two penetrating defects. One is located laterally 
at 12 ½ inches from the top of the shoulder and the other is medial at 12 % inches from the top of the 
shoulder. The lateral-most measures½ inch and is round, with lacerations at the margin measuring 1/16 
inch. The medial-most measures 3/8 inch, with a marginal abrasion measuring 1/8 inch. No soot or 
stippling is seen on the skin surface surrounding these wounds. Just superior to the wounds on the back 
of the left arm is a laceration measuring 3/16 inch that is 1 1  %  inches from the top of the shoulder. The 
etiology of this wound is not determined. The paths of these injuries intersect in the soft tissues and 
bones, where there is fracturing of the radius and ulna in these regions, creating a comminuted fracture 
pattern. Within this region of fracture, a projectile and fragments of projectile are recovered. A projectile 
fragment is also recovered from the back of the left forearm at 1 1  %  inches from the top of the shoulder. 
The direction of these wounds is from back to front and right to left and down. The course is through the 
skin, radius and ulna creating comminuted fractures, and entering the soft tissues of the elbow and left 
forearm. The medial surface of the left forearm just below the antecubital fossa has a punctate abrasion 
measuring 1/16 inch. 

4. There is a gunshot wound to the posterior left forearm, entering 16 ¼ inches from the top of the 
shoulder. The wound is oval in appearance and measures 5/8 inch, with a marginal abrasion measuring 
1/8 inch. No soot or stippling is seen on the skin surface. Lateral to the entry site is a palpable fragment 
underneath the skin with associated contusion measuring / inch. This is located 16 ½ inches from the 
top of the shoulder. There is no exit wound. The wound is a fragment wound and a'piece of jacket is 
recovered from the soft tissue of the forearm. The direction of this wound is from back to front and right to 
left and down. The course is through the skin and soft tissues of the forearm. 

5. The posterior surface of the left second through fifth fingers has numerous abrasions and lacerations 
that represent fragment type injuries. On the first finger, there are abrasions just distal to the 
metacarpophalangeal joint measuring less than 1/16 to 1/8 inch. There is a laceration on the proximal 
interphalangeal joint measuring ½ inch. The distal interphalangeal joint medially has a 1/8 inch 
laceration. Just distal to the posterior metacarpophalangeal joint of the second finger is an area of 
abrasion measuring 7/8 inch. The medial surface of the middle phalanx has abrasions measuring 1/16 to 
3/16 inch and at the posterior distal interphalangeal joint is an abrasion measuring½ inch. The posterior 
third finger at the proximal interphalangeal joint and middle phalanx has punctate abrasions measuring 
less than 1/16 inch. There is a punctate abrasion measuring less than 1/16 inch at the posterior distal 
phalanx of the fifth finger. 

6. There is a fragment-type wound entering the posterolateral left thigh 22 ¾ inches from the bottom of 
the heel. The wound is round and measures 1/8 inch, with a marginal abrasion measuring 1/16 inch. 
There is no soot or stippling on the skin surrounding the wound. There is no exit wound. The direction of 
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the wound is from left to right. The course is through the skin and soft tissue and contusion is seen within 
the soft tissue. No projectile is recovered. 

7. There is a gunshot wound to the posterolateral left leg entering 14 inches from the bottom of the heel. 
The wound is round and measures 1/8 inch with an abrasion inferiorly measuring 1/8 inch. There is no 
soot or stippling on the skin surface. The exit wound is located in the popliteal fossa of the left leg 17 ½ 
inches from the bottom of the heel on center. The wound is oval and measures 1 ½ inches in length and 
is a laceration-type injury. The direction of the wound is from back to front, left to right, and upward. The 
course is through the skin, soft tissue, and skin of the left leg. Superior to the wound on the back of the 
left thigh is a 1 %  x  ¾  inch abrasion. Inferior to the wound on the back of the left leg is a ½ inch abrasion. 

8. There is a perforating gunshot wound to the anterolateral left shin entering 10 7/8 inches from the 
bottom of the left heel. The wound is oval and measures 1/8 inch, with an abrasion inferiorly measuring 
1/16 inch. No soot or stippling is seen on the skin surface surrounding the wound. The exit wound is 
located on the medial surface of the left thigh 19 % inches from the bottom of the heel on center. The 
wound is a lacerated defect with a skin bridge identified in the center. This entire wound measures 1 inch 
in greatest dimension. There are lacerations medially measuring 1/16 inch and an abrasion superiorly on 
the wound's edge measuring 1/16 inch. The direction of the wound is from back to front, left to right, and 
upward. The course is through the skin and soft tissue, fibula, soft tissue, and medial lower left thigh skin. 

10. There is a gunshot wound to the posterolateral left leg over the calf muscle, entering 1 1  inches from 
the bottom of the heel. The wound is oval and measures 3/16 inch, with an abrasion along the inferior 
margin measuring 1/8 inch. The exit wound is located on the medial surface of the left knee 17 % inches 
from the bottom of the heel on center. This is a lacerated defect measuring 5/8 inch, with an abrasion 
with laceration superiorly measuring 1/8 inch. The direction of the wound is from back to front, left to 
right, and upward. The course is through the skin and soft tissue and exits the medial left knee skin. 

Blunt force injuries: There is a punctate abrasion on the left side of the chin measuring less than 1/16 
inch. The right side of the anterior torso has a ¾ inch transversely oriented abrasion. The anterior right 
thigh has scattered contusions measuring from ¼ to 1 inch. Distal to this on the anterior right thigh is a 1 
inch contusion. Medial to this on the right thigh is a 3/16 inch abrasion. The right knee has multiple 
punctate abrasions and a contusion measuring ¼ inch. There is a punctate abrasion in the right popliteal 
fossa measuring less than 1/16 inch. The left knee has numerous punctate abrasions measuring less 
than 1/16 inch. Additionally, just distal on the lower portion of the left knee is an abrasion with contusion 
measuring ½ and 1 inch, respectively. The anterior left shin has a ¼ inch laceration. There is an 
abrasion on the anterior left shin measuring 1/16 inch. There are punctate abrasions in the popliteal 
fossa of the right knee measuring less than 1/16 inch. 

These injuries, having been described, will not be repeated. 

INTERNAL EXAMINATION 

The following observations are limited to findings other than injuries, if described above. 

INITIAL INCISION: 
The body cavities are entered through the standard coronal incision and the standard Y-shaped incision. 

CHEST/ABDOMINAL CAVITY: 
The soft tissues of the thoracic and abdominal walls are well preserved. The subcutaneous fat of the 
abdominal wall measures ½ inch. The pleural cavities are smooth and glistening. The organs of the 
abdominal cavity have a normal arrangement and none are absent. There is no fluid collection. The 
peritoneal cavity is without evidence of peritonitis. There are no adhesions. 

HEAD AND CENTRAL NERVOUS SYSTEM: 
See "Evidence of Traumatic Injury". The brain weighs 1300 gm. No natural pathology is observed. 
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SPINAL CORD: 

The entire cord is not dissected. 

NECK: 

The neck organs are removed en bloc with the tongue. No foreign material is present in the mouth, upper 
airway, or trachea. No lesions are present and there is no trauma of the gingiva, lips, or oral mucosa. 
There is no edema of the larynx. Both hyoid bone and larynx are intact and without fractures. No 
hemorrhage is present in the adjacent throat organs, investing fascia, strap muscles, thyroid, or visceral 
fascia. There are no prevertebral fascia! hemorrhages. The tongue when sectioned shows no trauma. 

CARDIOVASCULAR SYSTEM: 

Within the pericardia! sac, there is a minimal amount of serous fluid. The heart weighs 330 gm and is 
normal in size. The right ventricle is 0.4 cm thick; the left ventricle is 0.8 cm thick; and the septum is 0.7 
cm thick. The chambers are normally developed and are without mural thrombosis. The valves are thin, 
leafy, and competent. The circumferences of the valve rings are: tricuspid valve 1 1 . 0  cm, pulmonic valve 
5.5 cm, mitral valve 10.5 cm, and aortic valve 6.5 cm. There is no endocardial discoloration. There are 
no lesions of the myocardium. There are no abnormalities of the apices of the papillary musculature. 
There are no defects of the septum. The great vessels enter and leave in a normal fashion. The ductus 
arteriosus is obliterated. The coronary ostia are widely patent. The right coronary artery is the dominant 
vessel. There is no atherosclerosis of the major coronary arteries. No focal endocardial, valvular, or 
myocardial lesions are seen. The aorta is elastic and of even caliber throughout, with vessels distributed 
normally from it. The thoracic aorta is unremarkable. There is no tortuosity or widening of the thoracic 
segment. The abdominal aorta is unremarkable. There is no dilation of the lower abdominal segment. 
No aneurysm is present. The major branches of the aorta show no abnormality. The inferior vena cava 
is unremarkable. The blood within the heart and large blood vessels is liquid and scant. 

RESPIRATORY SYSTEM: 

Scant secretions are found in the lower bronchial passages. The mucosae are smooth and glistening. 
The lungs are subcrepitant and there is dependent congestion. The right lung weighs 650 gm. The left 
lung weighs 400 gm. The visceral pleura are smooth and glistening. The parenchyma is congested and 
edematous. The pulmonary vasculature is without thromboembolism. There is evidence of aspiration of 
blood . 

GASTROINTESTINAL SYSTEM: 

The esophagus is intact throughout. The stomach is not distended. It contains a trace amount of yellow 
tan fluid. The mucosa is smooth and glistening. Portions of tablets and capsules cannot be discerned in 
the stomach. The external and in situ appearance of the small intestine and colon are unremarkable. 
The small intestine and colon are opened along the anti-mesenteric border and are unremarkable. The 
appendix is present. 

HEPATOBILIARY SYSTEM: 

The liver weighs 990 gm and is tan-brown in color and normal in size. The capsule is intact and the 
consistency of the parenchyma is soft. The cut surface is smooth. There is a normal lobular 
arrangement. The gallbladder is present. The wall is thin and pliable. It contains 10 cc of bile and no 
stones. There is no obstruction or dilation of the extrahepatic ducts. The periportal lymph nodes are not 
enlarged. 

PANCREAS: 

The pancreas occupies a normal position. There is no necrosis. The parenchyma is lobular and firm. 
The pancreatic ducts are not ectatic and there is no parenchymal calcification. 

URINARY SYSTEM: 

The right kidney weighs 100 gm. The left kidney weighs 1 1 0  gm. The kidneys are normally situated and 
the capsules strip easily, revealing a surface that is smooth and pale. The corticomedullary demarcation 
is preserved. The pyramids are unremarkable. The peripelvic fat is not increased. The ureters are 
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without dilation or obstruction and pursue their normal course. The urinary bladder is distended. It 
contains 240 cc of clear, yellow urine. The urine is not tested by the dipstick method. 

GENITAL SYSTEM: 

The prostate is unremarkable. Both testes are in the scrotum and are unremarkable and without trauma. 

HEMOLYMPHATIC SYSTEM: 

The thymus is usual for age, with a pink-red color. The spleen weighs 100 gm and is normal in size. The 
capsule is intact. The parenchyma is firm. There is no increased follicular pattern. Lymph nodes 
throughout the body are small and inconspicuous. The bone is unremarkable. The bone marrow of the 
rib is unremarkable. 

ENDOCRINE SYSTEM: 

The thyroid is red-tan in color. The parathyroid glands are not identified. The adrenals are unremarkable. 
The pituitary gland is unremarkable. 

MUSCULOSKELETAL SYSTEM: 

No abnormalities of the bony framework or muscles are present outside of the observed injuries. 

SPECIAL SENSES: 

The eyes are not dissected. The middle and inner ear are not dissected. 

HISTOLOGIC SECTIONS: 

Representative sections from various organs are preserved in one storage jar in 10% formalin. No 
sections are submitted for histology. 

TOXICOLOGY: 

Bile, femoral blood, heart blood, liver tissue, stomach contents, urine, and vitreous humor have been 
obtained. Femoral is sent for toxicology. 

SPECIAL PROCEDURES: 

Blood is obtained for DNA. Head hair and right and left nail scrapings are obtained. 

PHOTOGRAPHY: 

At scene photos are available. Photographs have been taken prior to and during the course of the 
autopsy. 

DIAGRAMS: 

Diagrams were used during the performance of the autopsy. The diagrams are not intended to be 
facsimiles and are not drawn to scale. 

RADIOLOGY: 

X-rays are obtained and show radiopacities consistent with the recovered projectiles and retained 
fragments. 

EVIDENCE: 

Projectiles and fragments recovered from the decedent were each photographed and placed separately 
in labeled envelopes. 

MICROSCOPIC DESCRIPTION: 

None. JPT/clk 
R: 09/10/18 
T: 09/10/18 

Exhibit 17-6 282

Case 2:19-cv-00374-JAM-JDP   Document 155-2   Filed 12/28/22   Page 282 of 284



EXHIBIT 18

283

Case 2:19-cv-00374-JAM-JDP   Document 155-2   Filed 12/28/22   Page 283 of 284



D
EF

EN
D
AN

T'
S

EX
H
IB
IT

N
N

2:
19
-C
V-
00
37
4-
JA
M
-J
D
P

Exhibit 18-1 284

Case 2:19-cv-00374-JAM-JDP   Document 155-2   Filed 12/28/22   Page 284 of 284



 

 1  

  Case No. 2:19-CV-00374-JAM-JDP 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dean Gazzo Roistacher LLP 
Lee H. Roistacher, Esq. (SBN 179619) 
440 Stevens Avenue, Suite 100 
Solana Beach, CA  92075 
Telephone:  (858) 380-4683 
Facsimile:  (858) 492-0486 
E-mail: lroistacher@deangazzo.com  
 
Susana A. Wood, Esq. 
Sean D. Richmond, Esq. 
Matthew R. Day, Esq. 
City Of Sacramento 
915 I Street, Room 4010 
Sacramento, CA  95814-2608 
Telephone:  (916) 808-5346 
Facsimile:   (916) 808-7455 
 
E-mail: srichmond@cityofsacramento.org  
  mrday@cityofsacramento.org   
  
Attorneys for Defendants 
City of Sacramento, Sameer Sood, Todd Edgerton,  
and Patrick Cox 

 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

KHOUA VANG; and TED RICHARDS, 
JR., individually and as Co-Successors-in-
Interest to Decedent DARELL 
RICHARDS, 
 
  Plaintiffs, 
 
 v. 
 
CITY OF SACRAMENTO, a municipal 
corporation; and DOES 1-50, inclusive, 
individually and in their official capacity as 
agents for the Sacramento Police 
Department, 
 
  Defendants. 
 
 

Case No.:  2:19-CV-00374-JAM-JDP 
 
DECLARATION OF SEAN D. RICHMOND 
IN SUPPORT OF RENEWED MOTION 
FOR JUDGMENT AS A MATTER OF 
LAW BY DEFENDANTS’ CITY OF 
SACRAMENTO, SAMEER SOOD, TODD 
EDGERTON AND PATRICK COX 
 
Date: February 14, 2023 
Time: 1:30 p.m. 
Courtroom: 6 
Judge: Hon. John A Mendez  
Magistrate: Hon. Jeremy D. Peterson  
 
Complaint Filed: March 4, 2019  
Trial Date: October 11, 2022 
 
 

I, Sean D. Richmond, declare: 

1. I am an attorney at law duly licensed to practice before all the Courts of the 

State of California and I am a Senior Deputy City Attorney for the Sacramento City Attorney's 

Office, the attorneys of record for the Defendants herein.  I have personal knowledge of the 

facts set forth in this declaration.  If called upon to do so, I could and would testify to the 

Case 2:19-cv-00374-JAM-JDP   Document 155-3   Filed 12/28/22   Page 1 of 8

mailto:lroistacher@deangazzo.com
mailto:srichmond@cityofsacramento.org
mailto:mrday@cityofsacramento.org


 

 2  

  Case No. 2:19-CV-00374-JAM-JDP 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

following facts. 

2. Pursuant to the Court’s Standing Order of March 4, 2019 (ECF No. 4-2), 

counsel for Defendants attempted to meet and confer with Plaintiffs’ counsel prior the initial 

filing of its renewed Motion for Judgment as a Matter of Law to determine if Plaintiffs would 

dismiss any of the contested causes of action or have any alternative proposals for potential 

resolution.  A true and correct copy of the meet and confer correspondence is attached to this 

declaration as Exhibit 1.  Hearing nothing from plaintiffs’ counsel, I attempted to meet and 

confer again.  A true and correct copy of the meet and confer correspondence is attached to 

this declaration as Exhibit 2.     

3. As of the date this motion was filed, Plaintiffs’ counsel has not responded to 

Defendants’ efforts to meet and confer.  Should plaintiffs’ counsel respond after this motion is 

filed and before the hearing date, and some resolution reached on any issue, I will notify the 

Court. 

I declare under penalty of perjury that the foregoing is true and correct. Executed on 

December 28, 2022 

 

  /s/ Sean D. Richmond    

Sean D. Richmond, declarant 
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Lee Roistacher 

From: 
Sent: 
To: 
Subject: 

Follow Up Flag: 
Flag Status: 

Sean Richmond <SRichmond@cityofsacramento.org > 
Tuesday, December 27, 2022 3:12 PM 
Lee Roistacher 
FW: Vang c. City of Sacramento 

Follow up 
Flagged 

From: Sean Richmond 
Sent: Tuesday, November 22, 2022 1:50 PM 
To: Patrick Buelna <pbuelna@lawyersftp.com>; Adante Pointer <apointer@lawyersftp.com>; melissa@noldlaw.com 
Cc: Matthew Day <mrday@cityofsacramento.org> 
Subject: Vang c. City of Sacramento 

Greetings Counsel, 

Please allow this as an attempt to meet and confer pursuant to ECF No. 4-2, Section Ill, prior to Defendants' 
renewed Motion for Judgment as a Matter of Law [FRCP No. 50(b)]. The intended grounds for the motion are 
that Plaintiffs failed to meet their burden of proof as to any of the asserted causes of action, that all four 
individual defendants are entitled to qualified immunity and that Plaintiffs failed to meet their burden in 
regard to the award of punitive damages. Please advise if you would agree to dismiss any or all of the causes 
of action or if you have any alternative proposal for resolution. 

In addition, I ordered the trial transcript on November 3, 2022, but have been advised that it will not be 
received until December 17, 2022. I respectfully request that you agree to stipulate to a 30 day extension to 
file the motion so that I may include specific reference to the record in the motion. Should you decline this 
request, please be advised that I will move the court for the extension absent your stipulation. 

Please do not hesitate to contact me should you have any questions or concerns regarding these 
matter. Thank you and have a Happy Thanksgiving. 

Best regards, 

Sean D. Richmond 
Senior Deputy City Attorney 
Sacramento City Attorney's Office 
Phone: (916) 808-5346 
Fax: (916) 808-7455 

This email contains material that is confidential and/or privileged under the work product doctrine, and 
attorney-client or official information privileges, for the sole use of the intended recipient. Any reliance on or 
review of this email by anyone other than the intended recipient, or any distribution or forwarding of this 
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email, without express written permission of the City Attorney is strictly prohibited. If you are not the 
intended recipient, please contact the sender by reply email, and destroy all copies of the original message. 
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Lee Roistacher 

From: 
Sent: 
To: 
Cc: 
Subject: 

Greetings Counsel, 

Sean Richmond <SRichmond@cityofsacramento.org > 
Tuesday, December 27, 2022 11 :48 AM 
Patrick Buelna; Adante Pointer; melissa@noldlaw.com 
Matthew Day; Lee Roistacher 
RE: Vang c. City of Sacramento 

As you are aware, the Court permitted an extension for Defendants to file a renewed Motion for Judgment as 
a Matter of Law pending the receipt of the trial transcripts. The deadline to file is December 28, 2022. Please 
allow this as another attempt to meet and confer pursuant to ECF No. 4-2. Please advise no later than close of 
business, December 28, 2022, if you would agree to dismiss any or all of the causes of action or if you have any 
alternative proposal for resolution. Otherwise, we intend on filing the motion at the close of business, 
tomorrow, December 28, 2022. Thank you and happy new year. 

Best regards, 

Sean D. Richmond 
Senior Deputy City Attorney 
Sacramento City Attorney's Office 
Phone: (916) 808-5346 
Fax: (916) 808-7455 

This email contains material that is confidential and/or privileged under the work product doctrine, and 
attorney-client or official information privileges, for the sole use of the intended recipient. Any reliance on or 
review of this email by anyone other than the intended recipient, or any distribution or forwarding of this 
email, without express written permission of the City Attorney is strictly prohibited. If you are not the 
intended recipient, please contact the sender by reply email, and destroy all copies of the original message. 

From: Sean Richmond 
Sent: Tuesday, November 22, 2022 1:50 PM 
To: Patrick Buelna <pbuelna@lawyersftp.com>; Adante Pointer <apointer@lawyersftp.com>; melissa@noldlaw.com 
Cc: Matthew Day <mrday@cityofsacramento.org> 
Subject: Vang c. City of Sacramento 

Greetings Counsel, 

Please allow this as an attempt to meet and confer pursuant to ECF No. 4-2, Section Ill, prior to Defendants' 
renewed Motion for Judgment as a Matter of Law [FRCP No. 50(b)]. The intended grounds for the motion are 
that Plaintiffs failed to meet their burden of proof as to any of the asserted causes of action, that all four 
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individual defendants are entitled to qualified immunity and that Plaintiffs failed to meet their burden in 
regard to the award of punitive damages. Please advise if you would agree to dismiss any or all of the causes 
of action or if you have any alternative proposal for resolution. 

In addition, I ordered the trial transcript on November 3, 2022, but have been advised that it will not be 
received until December 17, 2022. I respectfully request that you agree to stipulate to a 30 day extension to 
file the motion so that I may include specific reference to the record in the motion. Should you decline this 
request, please be advised that I will move the court for the extension absent your stipulation. 

Please do not hesitate to contact me should you have any questions or concerns regarding these 
matter. Thank you and have a Happy Thanksgiving. 

Best regards, 

Sean D. Richmond 
Senior Deputy City Attorney 
Sacramento City Attorney's Office 
Phone: (916) 808-5346 
Fax: (916) 808-7455 

This email contains material that is confidential and/or privileged under the work product doctrine, and 
attorney-client or official information privileges, for the sole use of the intended recipient. Any reliance on or 
review of this email by anyone other than the intended recipient, or any distribution or forwarding of this 
email, without express written permission of the City Attorney is strictly prohibited. If you are not the 
intended recipient, please contact the sender by reply email, and destroy all copies of the original message. 
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