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PRIOR OR RELATED APPEALS 

 This case was before this Court in Johnson v. City of Cheyenne, 1993 U.S. 

App. LEXIS 21855 (10th Cir. Wyo., Aug. 26, 1993), and in Johnson v. Spencer, 950 

F.3d 680 (10th Cir. 2020). 

STATEMENT REGARDING FILING OF SEPARATE BRIEF 

 Appellee City of Cheyenne (hereafter identified as Cheyenne) is a 

governmental entity under Tenth Cir. R. 31.3.  

 This brief addresses legal and factual issues that pertain only to Appellant’s 

claims against Cheyenne, which are distinct from Appellant’s claims against the 

individual Appellees. This brief does not include argument on behalf of any 

Appellee other than Cheyenne.  
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STATEMENT OF ISSUE AS TO CHEYENNE 

Whether the district court erred when it granted Cheyenne’s motion to dismiss 

and entered final judgment in favor of Cheyenne. 
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STATEMENT OF THE CASE AND FACTS 

On April 17, 2017, Appellant Andrew J. Johnson filed his ninth lawsuit related 

to his June 11, 1989 arrest, (Aplt. App. Vol. 1 at 34; Aplt. App. Vol. 3 at 102-106), 

an arrest which led to Johnson’s conviction for committing crimes in Cheyenne, 

Wyoming. (Aplt. App. Vol. 1 at 35). In his latest complaint, Johnson alleges that in 

1989 Cheyenne police officers responded to a 911 call from Julia Prodis who had 

reported sounds of a struggle and a woman screaming inside an apartment adjacent 

to Prodis’ apartment. (Aplt. App. Vol. 1 at 39). Police officers responded to Prodis’ 

report and officers found Laurie Slagle occupying the apartment from which the 

sounds Prodis had reported were originating. (Aplt. App. Vol. 1 at 39-41). Officers 

observed evidence of forced entry into Slagle's apartment. (Aplt. App. Vol. 1 at 39-

41).  

At the scene of the reported crime, Slagle unequivocally identified Johnson as 

the individual who had forcibly entered Ms. Slagle's apartment and violently 

assaulted her therein. Ms. Slagle identified Johnson by his nickname formed from 

his initials A.J., and identified Johnson through a photograph on Johnson's driver's 

license that included Johnson’s full name, Andrew J. Johnson. An officer recovered 

Johnson’s driver’s license inside of Slagle’s apartment at the scene of the crime. 

(Aplt. App. Vol. 1 at 42). 
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Officers searched and photographed Slagle's apartment, questioned Slagle on 

several occasions, and obtained Slagle’s physical examination to recover available 

evidence. (Aplt. App. Vol. 1 at 44-47). In a September 1989 trial, a prosecutor 

presented evidence, including trial testimony from Slagle which positively identified 

Johnson as her attacker, thereby confirming probable cause existed for Johnson's 

arrest and prosecution. (Aplt. App. Vol. 1 at 35). Beyond probable cause, the jury 

found the evidence admitted at trial, including Slagle’s uncontroverted testimony, 

proved beyond a reasonable doubt that Johnson committed the crimes, and the 

presiding judge, thereafter, entered a criminal judgment against Johnson. (Aplt. App. 

Vol. 1 at 35).  

With advances in science, post-conviction DNA testing of evidence officers 

collected in 1989 and preserved for years later revealed Johnson was not a match to 

fluid samples obtained from Slagle in 1989. On August 7, 2013, a court overturned 

Johnson's conviction based on DNA testing results and the court declared Johnson 

was actually innocent based on the DNA test results. (Aplt. App. Vol. 1 at 35).  

In 1991 Johnson filed a different lawsuit against Cheyenne, Johnson v. Town 

of Cheyenne, Cause No. 2:91-cv-00129-B, in the United States District Court for the 

District of Wyoming, based upon the same transaction as the current litigation. (Aplt. 

App. Vol. 1 at 64-67, 128-131); Johnson v. Spencer, 950 F.3d 680 (10th Cir. 2020). 

In the 1991 civil lawsuit, the district court held an evidentiary hearing on October 
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21, 1991, but the presiding judge passed away without entering any order regarding 

that first hearing. (Aplt. App. Vol. 1 at 183). On June 30, 1992, Magistrate Judge 

William C. Beaman held a second evidentiary hearing on August 11, 1992, 

considered the entire evidentiary record, and filed findings of fact and 

recommendations on evidentiary hearing. (Aplt. App. Vol. 1 at 182-200). Judge 

Beaman expressly found the evidence proved: Cheyenne's Chief of police was 

Cheyenne's policymaker; Cheyenne's policymaker was not involved in the 

investigation of Johnson's case; Detective Stanford received 40 hours of training 

regarding interviews & interrogations; Detective Stanford did not violate Johnson's 

Sixth Amendment rights; even if Detective Stanford had violated Johnson's Sixth 

Amendment rights, it was harmless error; the victim of the assault, Slagle, had 

positively identified Johnson as her assailant; the victim knew Johnson, identified 

Johnson by name at the scene of the crime, and identified him as her attacker in court 

while under oath; Johnson's driver's license and state identification card were found 

at the crime scene; the admission of evidence at the criminal trial regarding Johnson's 

eyeglasses was not a key factor in the identification of Johnson as the assailant such 

that it was harmless error to admit that evidence at trial; Detective Stanford was 

adequately trained; Detective Stanford's training, or lack thereof, did not 

demonstrate a Cheyenne policy of deliberate indifference to Johnson's rights; and 
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Cheyenne's policymaker had no knowledge Detective Stanford violated Johnson's 

rights. (Aplt. App. Vol. 1 at 189-190, 194, 197-200).  

On July 31, 1992, the City of Cheyenne moved for summary judgment and 

filed a brief in support of its motion. (Aplt. App. Vol. 1 at 172-181). The district 

court performed a de novo review of the entire record and adopted the magistrate 

judge's recommendations. (Aplt. App. Vol. 1 at 201-210). On February 12, 1993, the 

district court entered final judgment in favor of Cheyenne and the other defendants. 

(Aplt. App. Vol. 1 at 211-212). 

This Court affirmed that final Judgment (Aplt. App. Vol. 1 at 213-221), in 

Johnson v. City of Cheyenne, 1993 U.S. App. LEXIS 21855, **12-13 (10th Cir. 

Wyo., Aug. 26, 1993). Specifically this Court "conclude[ed] that [Johnson's] rights 

were not violated." (Aplt. App. Vol. 1 at 216). This Court also discussed that "none 

of the parties objected to the procedure [the district court] followed [in adjudicating 

the claims], and it [wa]s not raised as an issue on appeal." (Aplt. App. Vol. 1 at 216 

n.3). Like the district court, this Court also found no evidence supported Johnson's 

claim Detective Stanford and Cheyenne conspired to falsely prosecute Johnson. 

(Aplt. App. Vol. 1 at 219-220).  

Johnson's 2017 lawsuit asserts claims based on alleged civil rights violations 

related to this same arrest and prosecution as Johnson’s former lawsuits. Johnson 

alleges investigating officers mishandled photographs that Johnson believes officers 
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should have taken claiming that, if the photographs existed, they could have 

potentially helped Johnson’s criminal defense. (Aplt. App. Vol. 1 at 35-36, 44-47).  

On July 27, 2017, the district court granted Cheyenne's motion to dismiss 

based on res judicata and claim preclusion. (Aplt. App. Vol. 2 at 82-103). Johnson 

then sought to eliminate the preclusive effect of the previous orders and judgments 

through motions under Rules 59(e) and 60 of the Federal Rules of Civil Procedure 

aimed at those judgments. (Aplt. App. Vol. 2 at 107-157, 179-225).  

On November 14, 2017, the district court entered an order denying Johnson's 

motion under FED. R. CIV. P. 60. (Aplt. App. Vol. 3 at 45-64). On November 21, 

2017, the district court entered an order denying Johnson's motion under FED. R.

CIV. P. 59(e). (Aplt. App. Vol. 3 at 65-77). On December 6, 2017, Johnson appealed 

the order granting Appellees' motions to dismiss (Aplt. App. Vol. 2 at 82-103), the 

judgment entered in 2017 (Aplt. App. Vol. 2 at 104-106), the order denying Rule 60 

motions (Aplt. App. Vol. 3 at 45-64) and the order denying the Rule 59(e) motion 

(Aplt. App. Vol. 3 at 65-77). 

On February 13, 2020, this Court issued an opinion affirming the dismissal of 

claims against Cheyenne in the 2017 action, but remanded the case to the district 

court to reconsider Johnson’s motion made under FED. R. CIV. P. 60(b)(6). Johnson, 

950 F.3d at 687. On March 13, 2020, Johnson filed a renewed motion to set aside 

judgments under FED. R. CIV. P. 60(b)(6). (Aplt. App. Vol. 3 at 79-108).  
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On May 13 2020, the district court set aside the judgments in Johnson's 1991 

and 1992 actions and vacated its order granting Cheyenne's motion to dismiss (Aplt. 

App. Vol. 3 at 187-191). Cheyenne subsequently renewed its motion to dismiss 

based on grounds which supported dismissal other than res judicata and claim 

preclusion. (Aplt. App. Vol. 3 at 215-245). On August 20, 2020, the district court 

granted the City’s renewed motion to dismiss. (Aplt. App. Vol. 4 at 118-158).  

After the district court granted summary judgment in favor of the individual 

Appellees and entered final judgment (Add.70), Johnson again appeals. 

SUMMARY OF THE ARGUMENT 

 This Court should affirm the district court's dismissal of claims against 

Cheyenne and affirm final judgment in favor of Cheyenne. Johnson fails to allege 

facts which show a plausible claim for relief against Cheyenne. Johnson has not 

alleged facts which identify any facially unconstitutional Cheyenne policy, and 

Johnson concedes in his brief that he does not contend any claimed Cheyenne policy 

Johnson alleges was unconstitutional. Johnson fails to allege facts which show that 

Cheyenne’s policymaker was deliberately indifferent to Johnson’s protected rights 

by maintaining any unconstitutional governmental policy. The district court 

appropriately found that constitutional law required Cheyenne officers to preserve 

and disclose evidence in criminal cases, which Johnson does not dispute in his brief.     
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 Johnson does not argue otherwise. Instead, Johnson argues only that 

Cheyenne failed to prevent Johnson from being denied protected rights. Johnson’s 

allegations, even as he characterizes them in his brief, fail to state a claim for relief 

under the constitution standards.  

Johnson also fails to allege facts which show that any Cheyenne governmental 

policy was the moving force that directly caused a violation of Johnson’s rights. The 

district court identified this obvious pleading deficiency in Johnson’s complaint. 

Johnson does not identify any factual allegation in his complaint that satisfies this 

element of a cause of action against Cheyenne. Instead, Johnson argues the 

constitution does not require him to allege more than that Cheyenne did not prevent 

Johnson from being arrested and prosecuted.  

For these reasons, this Court should affirm the district court's dismissal of 

claims against Cheyenne and affirm final judgment in favor of Cheyenne.  

STANDARD OF REVIEW 

The Court reviews dismissal orders under FED. R. CIV. P. 12(b)(6) de novo. 

Shimomura v. Carlson, 811 F.3d 349, 353 (10th Cir. 2015). 

The Court reviews for plain error issues not previously presented in the district 

court or this Court. Richison v. Ernest Group, Inc., 634 F.3d 1123, 1128 (10th Cir. 

2011). 
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ARGUMENT 

I. The Court should reject Johnson’s arguments that he should be excused 
from his obligation to allege facts which plausibly show a claim for relief 
against Cheyenne.  

 Johnson does not present the Court with grounds which support reversal of 

final judgment in Cheyenne's favor. See FED. R. APP. P. 28(a); See, Martin K. Esby 

Const. Co. Inc. v. OneBeacon Insurance Co., 777 F.3d 1132, 1142 (10th Cir. 2015).  

Johnson does not argue the district court erred in determining Johnson failed to plead 

allegations with factual detail as required under Ashcroft v. Iqbal, 556 U.S. 662 

(2009). Instead, Johnson urges the Court to simply excuse him from meeting the 

minimum pleading standard necessary to state a claim. The Court should not do so.  

A. Johnson’s arguments he lacks access to sufficient information to 
satisfy his pleading obligations is disingenuous.  

Tacitly acknowledging his obvious failure to plead a plausible claim against 

Cheyenne, Johnson argues “[t]he most important ‘context-specific’ fact is that the 

operative facts occurred more than 30 years ago.” (Johnson’s opening brief at p. 33, 

as numbered by the 5th Circuit header). Johnson disingenuously laments he “was 

confronted with an archeological dig for old facts.” Id. Johnson argues that 

evaluation of the ‘plausibility’ of his claim against Cheyenne must take into account 

the reality of this pre-discovery impediment.” Id. (internal citations omitted). 

Johnson argues the district court “should have been more attentive to the context-

specific pleading hurdles” because discovery for “historical 
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policy/procedure/custom facts” is “blocking him from pleading more factual 

detail[.]” (Aplt. Br. at 33-34).  

The record before the Court belies Johnson’s hollow arguments in this regard. 

"The court is permitted to take judicial notice of its own files and records, as well as 

facts which are a matter of public record." Van Woudenberg v. Gibson, 211 F.3d 

560, 568 (10th Cir. 2000), abrogated on other grounds, McGregor v. Gibson, 248 

F.3d 946, 955 (10th Cir. 2001); accord Tal v Hogan, 453 F.3d 1244, 1265 n. 24 (10th 

Cir. 2006). The prior appellate record in this case (No. 17-8090) contains the entire 

record from Johnson’s 1991 and 1992 lawsuits. Cf. United States v. Smalls, 605 F.3d 

765, 768 n.2 (10th Cir. 2010). At the time Cheyenne renewed its motion to dismiss, 

Johnson had received thousands of pages of relevant information, including 

extensive records which included substantial discovery from Johnson’s 1991 and 

1992 lawsuits on the same issues at bar. (Aplt. App. Vol. 2 at 101-102; Aplt. App. 

Vol. 5 at 70-89.)1 Relevant information Johnson possessed prior to Cheyenne

moving for dismissal of the claims against it included affidavits from the Cheyenne 

 

1 See 17-8089 records from Johnson’s prior lawsuits 1989- 1994: App. Vol. 1 at 200-
230; App. Vol. 3 at 198-286; App. Vol. 4 at 18-103; App. Vol. 5 at 26-191; App. 
Vol. 6 at 18-63, 185-191; App. Vol. 7 at 18-22, 46-183, App. Vol. 8 at 18-119; App. 
Vol. 9 at 18-203; App. Vol. 10 at 18-189; App. Vol. 11 at 18-219; App. Vol. 12. at 
18-189; App. Vol. 13 at 18-187; App. Vol. 14 at 117; App. Vol. 15 at 18-139; App. 
Vol 16 at 18-189; App. Vol. 17 at 18-151. 
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City Attorney and the chief of Cheyenne’s police department at the time of Johnson’s 

arrest regarding pertinent Cheyenne policies in 1989, and the 1991 Cheyenne City 

Attorney;2 transcripts of Johnson’s criminal trial and hearings on suppression of 

evidence and Johnson’s state identification card;3 police reports, transcripts of 

investigation interviews, and notes on investigation of the assault;4 and individual 

defendant’s training records in 1990.5  

Further, Johnson’s response to the individual defendant’s motion for summary 

judgment contained extensive information but Johnson failed to identify in his brief 

how any of that information would have aided Johnson in stating a claim for relief 

against Cheyenne. (Aplt. App. Vol. 5 at 264-268; Aplt. App. Vol. 6 at 12-291; Aplt. 

App. Vol. 7 at 12-226). Johnson makes only vague arguments without identifying 

any specific factual information which was necessary to state a claim for relief 

against Cheyenne.  

2 17-8089 App. Vol. 3 at 284-286; 17-8089 App. Vol. 9 at 121-122. 
3 17-8089 App. Vol. 5 at 26-191; 17-8089 App. Vol. 6 at 46-48, 142-143; App. Vol. 
7 at 139-182; 17-8089 App. Vol. 9 at 64-107;  17-8089 App. Vol. 10 at 46; 17-8089 
App. Vol. 11 at 140-141, 190-219; 17-8089 App. Vol. 12 at 40-189; 17-8089 App. 
Vol. 13 at 18-187; 17-8089 App. Vol. 14 at 18-117; 17-8089 App. Vol. 15 at 18-
139; 17-8089 App. Vol. 16 at 18-189; 17-8089 App. Vol. 17 at 18-151.  
4 17-8089 App. Vol. 4 at 47-62; 17-8089 App. Vol. 6 at 49-51, 144-147; App. Vol. 
7 at 73-74, 183; 17-8089 App. Vol. 10 at 156-170; 17-8089 App. Vol. 11 at 78-79, 
142-151. 
5 17-8089 App. Vol. 8 at 69-76.
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During the discovery phase of the litigation involving the individual 

Appellees in October 2001, Johnson issued a Rule 30(b)(6) subpoena for records to 

Cheyenne requesting all policies and procedure maintained by Cheyenne in 1989. 

(Aplt. App. Vol. 4 at 197-201, 233). The district court invited the parties to brief 

objections to the subpoena, which the parties did. (Aplt. App. Vol. 4 at 206, 207-

215, 217-221, 224-230, 233).  

As a part of the district court’s analysis, the Court noted that Cheyenne 

possesses no additional records to produce to Johnson because Cheyenne already 

produced what it possesses to Johnson, and that no person currently employed at 

Cheyenne has personal knowledge regarding relevant policies in 1989. (Aplt. App. 

Vol. 4 at 236-237). Additional interrogatories or deposition discovery would not 

likely reveal any information or record, and certainly not information Johnson 

needed to file an appropriate complaint in light of the information Johnson possessed 

from his 1991 and 1992 lawsuits and discovery against the individual Appellees. 

(Aplt. Br. at 37). Cf. Scott v. Hern, 216 F.3d 897, 912 (10th Cir. 2000) (noting that 

in affirming dismissal of a motion to dismiss, the plaintiff had “nearly an entire year 

of discovery before the district court dismissed this [§ 1983] claim.”). Providing 

Johnson with additional discovery would be futile. See First Nat'l Bank v. Cities 

Serv. Co., 391 U.S. 253, 298 (1968). 
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Johnson provides no support for his argument the district court was duty-

bound to lower the pleading standards under Twombly and Iqbal to suit Johnson. 

(Aplt. Br. at 33). Gee v. Pacheco, 627 F.3d 1178 (10th Cir. 2010), which Johnson 

relies on (Aplt. Br. at 33-34), does not support his argument. In Gee, this Court 

reviewed the dismissal of a prisoner's claims of various constitutional challenges to 

Gee’s treatment by prison guards. Gee, 627 F.3d at 1182. Gee alleged that guards 

"assaulted" him during internal prison transfers but Gee failed to provide details 

about the purported "assault." Id. at 1182, 1192-93. This Court found that Gee’s 

complaint needed contextually valid factual details regarding the claimed assault to 

show a plausible claim. See id. at 1185. Obviously requiring Gee to plead facts that 

supported a plausible claim for relief does not support Johnson's request to be 

excused from doing so. The record before the Court establishes that Johnson’s 

arguments he lacks sufficient information to satisfy his pleading obligations is 

insincere and insupportable.  

B. Johnson’s argument he should be permitted to subject Cheyenne 
to suit without alleging facts in the complaint that state a claim 
against Cheyenne is insupportable. 

Furthermore, the Supreme Court has made clear that "[t]o survive a motion to 

dismiss, a complaint must contain sufficient factual matter, accepted as true, to 'state 

a claim to relief that is plausible on its face.'" Iqbal, 556 U.S. at 678 (quoting 

Twombly, 550 U.S. at 570.  
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Determining whether a complaint states a plausible claim for relief will, 
[], be a context-specific task that requires the reviewing court to draw 
on its judicial experience and common sense. But where the well-
pleaded facts do not permit the court to infer more than the mere 
possibility of misconduct, the complaint has alleged – but it has not 
"shown" – "that the pleader is entitled to relief." 
 

Iqbal, 556 U.S. at 679 (quoting FED. R. CIV. P. 8(a)(2)) (internal citation omitted). 

 Without regard to when events giving rise to the claims occurred, 

"[t]hreadbare recitals of the elements of a cause of action, supported by mere 

conclusory statements, do not suffice." Id. at 678 (citing Twombly, 550 U.S. at 555). 

A court is not required to accept legal conclusions as true, instead a complaint "must 

be supported by factual allegations." Id. at 679. A complaint that consists of "'naked 

assertion[s]' devoid of 'further factual enhancement'" does not show a claim. Id. at 

678 (quoting Twombly, 550 U.S. at 557). 

"A claim has facial plausibility [only] when the plaintiff pleads factual content 

that allows the court to draw the reasonable inference that the defendant is liable for 

the misconduct alleged." Iqbal, 556 U.S. at 678. The governing standard requires 

"more than a sheer possibility that a defendant has acted unlawfully." Id. Where, as 

here, "a complaint pleads facts that are 'merely consistent with' a defendant's 

liability, it 'stops short of the line between possibility and plausibility of "entitlement 

to relief."'" Id. (quoting Twombly, 550 U.S. at 557). Crediting only the well-pleaded 

factual allegations, Johnson’s complaint has not "shown" "that [Johnson] is entitled 
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to relief" (Id.), and therefore, Johnson fails to state a claim against Cheyenne. Iqbal, 

556 U.S. at 680-81. 

Court’s do not tolerate unnecessary litigation burdens, including inappropriate 

discovery, before a plaintiff has stated a claim for relief. See Robbins v. Oklahoma, 

519 F.3d 1242, 1246-49 (10th Cir. 2008) (discussing this clarification in the standard 

and the prominent role of context in the evaluation). “The question presented by a 

motion to dismiss a complaint for insufficient pleadings does not turn on the controls 

placed upon the discovery process.” Iqbal, 556 U.S. at 684-85. At the motion to 

dismiss stage, “[a] plaintiff must plead concrete facts sufficient ‘to raise a reasonable 

expectation that discovery will reveal evidence’ supporting his claims.” Frey v. 

Town of Jackson, 41 F.4th 1223, 2022 U.S. App. LEXIS 20652, *37 (10th Cir. 2022) 

(citing Twombly, 550 U.S. at 556).  

In Frey, this Court affirmed a district court’s dismissal where the plaintiff 

asserted the argument Johnson makes. Id. at *3. In Frey, the plaintiff appealed in 

part, his 12(b)(6) dismissal for failure to state a claim under § 1983 and denial of 

leave to file a second amended complaint. Id. But instead of asserting “concrete 

allegations” of an entity-wide municipal policy or custom, the plaintiff asserted that 

“‘discovery [would] reveal’ such policies or customs.” Id. at *37. This Court, in 

affirming dismissal of plaintiff’s inability to state a claim opined, “[p]laintiff added 

only allegations of his belief that he could draft a proper complaint after discovery.  
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No arguable basis for the sufficiency of those allegations exists.” Id. at *38. 

Like Frey, instead of asserting concrete allegations, Johnson only alleges his beliefs 

and that he will be able to draft a proper complaint after discovery, and this Court 

should affirm dismissal. 

 As the district court presiding over Johnson’s case correctly found, Johnson 

failed to plausibly plead an underlying constitutional violation by Cheyenne and 

Johnson failed to allege facts to establish any policy, practice, or custom which 

Johnson was required to show was the moving force of an alleged violation. (Aplt. 

App. Vol. 4 at 152-54). Johnson also failed to allege Cheyenne caused a 

constitutional violation or that Cheyenne’s policymaker was deliberately indifferent 

to Johnson's rights. (Aplt. App. Vol. 4 at 157-58).  

Johnson’s argument he should be permitted to subject Cheyenne to suit 

without alleging facts in the complaint that state a claim against Cheyenne is simply 

insupportable. The Court should reject Johnson’s arguments that he should be 

excused from his obligation to allege facts which plausibly show a claim for relief 

against Cheyenne.  

II. Johnson failed to allege facts which show a plausible claim for relief 
against Cheyenne.  

Johnson failed to allege facts which plausibly show a claim for relief against 

Cheyenne. Johnson argues the district court "did not cite a single published decision 

finding a Monell [v. New York County Department of Social Services, 436 U.S. 658 
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(1978)] claim implausible at the 12(b)(6) stage" (Aplt. Br. at 42), but the district 

court’s order refutes Johnson’s argument. The district court repeatedly cited Waller 

v. City and County of Denver, 932 F.3d 1277 (10th Cir. 2019), as well as the 

controlling Supreme Court precedents. See Iqbal, 556 U.S. at 680-81.  

Nonetheless, regardless of the specific citations the district court included in 

its order, the relevant issue on appeal under a de novo review standard is whether the 

allegations in Johnson’s complaint show a plausible claim for relief against 

Cheyenne. Compare, Iqbal and Waller supra with Estate of Burgaz v. Bd. of Cnty. 

Comm'rs for Jefferson Cnty. Colo., 30 F.4th 1181, 1190 (10th Cir. 2022). 

 Johnson’s claim is that Cheyenne had a policy of selective preservation and 

disclosure of evidence.6 (Aplt. App. Vol. 4 at 150). Cheyenne may be held liable 

under 42 U.S.C. § 1983 only when a constitutional violation is directly caused by 

execution of a Cheyenne government policy. See Monell, 436 U.S. at 694. In 

addition to pleading the existence of (1) an unconstitutional governmental policy, 

Johnson must also plead facts which plausibly show (2) a direct causal link between 

Cheyenne’s municipal action and the deprivation of a federal right and (3) that the 

Cheyenne municipal action was taken with deliberate indifference to its known or 

 

6 Johnson abandoned appeal of dismissal of the alleged inadequate training or 
supervision claim asserted in the district court. (Aplt. Br. at 17, n.2). 
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obvious consequences. See Kramer v. Wasatch Cnty. Sheriff's Office, 743 F.3d 726, 

759 (10th Cir. 2014) (citations omitted).  

 Because the factual allegations in Johnson’s complaint “stops short of the line 

between possibility and plausibility of entitlement to relief.” Mocek v. City of 

Albuquerque, 813 F.3d 912, 934 (10th Cir. 2015) (quoting Twombly, 550 U.S. at 

557), the district court's dismissal of claims against Cheyenne was appropriate.  

A. Cheyenne cannot be subjected to liability when Johnson has not 
alleged facts showing a violation of his rights.  

Cheyenne "may not be held liable where there was no underlying 

constitutional violation by any of its officers." Hinton v. City of Elwood, Kan., 997 

F.2d 774, 782 (10th Cir. 1993). Even if Cheyenne had an unconstitutional 

governmental policy, Cheyenne still cannot be liable to Johnson unless he was 

deprived of a federal right. See Trigalet v. City of Tulsa, Oklahoma, 239 F.3d 1150, 

1155-56 (10th Cir. 2001). "A municipality may not be held liable where there was 

no underlying constitutional violation by any of its officers." Wilson v. Meeks, 98 

F.3d 1247, 1255 (10th Cir. 1996) (citing Hinton, 997 F.2d at 782). "If a person has 

suffered no constitutional injury at the hands of the individual police officer, the fact 

that the departmental regulations might have authorized [unconstitutional conduct] 

is quite beside the point." City of Los Angeles v. Heller, 475 U.S. 797, 799 (1986). 

 Johnson argues Cheyenne did not have a policy, or that the policy it had, 

which regulated the taking and preservation of photographs, but that argument 



20 

cannot support a claim because Johnson failed to allege facts which support the 

elements required to show any violation of Johnson’s rights based on preservation 

and disclosure of photographs. (Aplt. App. Vol. 1 at 63).  

"Failure to preserve potentially exculpatory evidence does not violate the Due 

Process Clause absent a showing of [both] 'constitutional materiality,' California v. 

Trombetta, 467 U.S. 479, 489 (1984), and bad faith, See Arizona v. Youngblood, 488 

U.S. 51, 58 (1988)." United States v. Cayatineto, 49 F. App'x 278, 281 (10th Cir. 

2002) (unpublished); United States v. Fernandez, 24 F.4th 1321, 1332 (10th Cir. 

2022). Assuming, arguendo that more photographs ever existed, Johnson has not 

alleged facts which show such photographs of the scene of the burglary and assault 

were actually exculpatory or that any Cheyenne police officer "acted in bad faith 

here. Nor could he. And that's fatal to [Johnson's] challenge." United States v. Moya, 

5 F.4th 1168, 1194 (10th Cir. 2021); see also United States v. Hood, 615 F.3d 1293, 

1299 (10th Cir. 2019). Johnson failed to allege facts which plausibly show that 

Johnson suffered a deprivation of his rights due to an alleged failure of an officer to 

preserve or disclose an additional photograph.  

1. Johnson fails to allege facts showing materiality. 
 

 Johnson alleges additional photographs may have depicted something of 

marginal significance, such an allegation does not plausibly show constitutional 

materiality. "To meet [the materiality] standard…evidence must both [1] possess 
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an exculpatory value that was apparent before the evidence was destroyed, and 

[2] be of such a nature that the [criminal] defendant would be unable to obtain 

comparable evidence by other reasonably available means." Trombetta, 467 U.S. 

at 489 (emphasis added). Johnson’s factual allegations do not even approach a level 

which shows a plausible claim.   

"[T]o the extent the Constitution imposes a duty upon the government to 

preserve evidence, 'that duty must be limited to evidence that may be expected to 

play a significant role in the suspect's defense,' i.e., evidence that is constitutionally 

material." United States v. Parker, 72 F.3d 1444, 1451 (10th Cir. 1995); accord 

United States v. Ludwig, 641 F.3d 1243, 1253 (10th Cir. 2011). "The mere 

possibility that an item of undisclosed information might have helped the defense, 

or might have affected the outcome of the trial, does not establish 'materiality' in the 

constitutional sense." United States v. Agurs, 427 U.S. 97, 109-10 (1976) (emphasis 

added); Smith v. Cain, 565 U.S. 73, 84, 132 S. Ct. 627, 635 (2012). "'[C]onstitutional 

materiality' requires more than 'the possibility that the [destroyed evidence] could 

have exculpated [the defendant]'." Cayatineto, 49 F. App'x at 283 (quoting 

Youngblood, 488 U.S. at 56); accord Parker, 72 F.3d at 1451; see Hood, 615 F.3d 

at 1299 (evidence only potentially exculpatory).  

 Additionally, to state a claim Johnson is required to allege facts showing 

destruction of evidence must have "occurred as part of 'a calculated effort to 



22 

circumvent the disclosure requirements' of Brady v. Maryland, 373 U.S. 83 

(1963)." Cayatineto, 49 F. App'x at 283 (emphasis added) (quoting Trombetta, 467 

U.S. at 488).  

Assuming another photograph existed, Johnson does not allege facts which 

plausibly show that destruction or non-disclosure of a photograph was a calculated 

effort to circumvent disclosure requirements. Johnson does not even allege facts 

showing disclosure of an additional photograph would have changed, or even 

impacted in any way, the outcome of the trial or that an additional photograph 

actually had any exculpatory value. The victim of the violent identified Johnson 

before, during, and after trial as the criminal who committed the crime. A photograph 

taken after the attack pales in evidentiary value to the crime victim’s identification 

of Johnson as the criminal and the presence of Johnson’s drivers license and 

eyeglasses at the crime scene, regardless of the precise location inside the apartment 

where the driver’s license and marijuana was located. (Aplt. Br. at 15).  

Like in Cayatineto, several courts found in Johnson's criminal case, that "the 

government presented strong evidence at trial indicating [Johnson] was in fact the 

[offender]." Cayatineto, 49 F. App'x at 283; see Johnson v. State, 806 P.2d 1282, 

1287-88 (Wyo. 1991); see also Johnson v. Shillinger, 1996 U.S. App. LEXIS 16623 

*4; No. 96-8011 (10th Cir. 1996); see also Johnson v. Shillinger, 1993 U.S. App. 

LEXIS 26376 **7-8; No. 92-8057 (10th Cir. 1993).  
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It is far from obvious that an additional photograph has any constitutional 

significance in the context of the compelling evidence of Johnson’s guilt that existed. 

Against the backdrop of the victim's clear, unequivocal, and repeated accusation that 

Johnson committed the crime, it would not be apparent to an objective officer that a 

photograph of the apartment could conceivably exonerate Johnson. See e.g., 

Cayatineto, 49 F. App'x at 283. 

 Further, assuming arguendo that an additional photograph(s) of the apartment 

ever existed, Johnson "had other means for obtaining the information contained in 

the [numinous] photographs[.]" Compare Parker, 72 F.3d at 1452 with Ludwig, 641 

F.3d at 1254. Johnson relies on Ms. Slagle’s testimony and the officers to establish 

that additional photographs likely existed which conceivably could have depicted 

the victim's apartment and the location of where Johnson’s identification card and 

eyeglasses were located inside the apartment. (Aplt. Br. at 48-50). Johnson’s self-

serving argument glosses past the obvious fact that the presence of Johnson’s 

identification card and glasses inside the crime victim’s apartment provide evidence 

that corroborates the crime victim’s identification of Johnson as the attacker, 

regardless of the precise location of that evidence inside the apartment.  

Moreover, as in Cayatineto, 49 F. App'x at 283, Johnson "had ample 

opportunity to cross-examine [Ms. Slagle], and [officers] who took the photographs, 

[all] of whom possessed knowledge relating to [all the information Johnson claims 
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the supposed photographs may have depicted]." These hypothetical "photographs 

were not 'of such a nature that the [criminal] defendant was unable to obtain 

comparable evidence by other reasonably available means.'" Cayatineto, 49 F. App'x 

at 283 (quoting United States v. Gomez, 191 F.3d 1214, 1218 (10th Cir. 1999) (citing 

Trombetta, 467 U.S. at 488)).  

Furthermore, Johnson did not deny the eyeglasses or his driver’s license and 

state identification card were at the scene of the crime and Johnson did not show 

what, if any, affect the location of his eyeglasses or his identification cards in Ms. 

Slagle’s apartment would have on the outcome of his criminal trial. Ms. Slagle knew 

Johnson personally, identified him by name at the scene of the crime and in court 

while under oath. (Aplt. App. Vol. 1 at 194, 197-200). In Johnson’s 1991 lawsuit 

against Cheyenne, the second evidentiary hearing that undertook a thorough review 

of Johnson’s criminal trial and evidence found that the admission of Johnson’s 

eyeglasses was not a key factor in Johnson’s identification, it was harmless error to 

admit that evidence at trial, and “[i]n the present case, no reasonable possibility 

exists to believe the evidence of [Johnson’s] eyeglasses having been found at the 

crime scene might have contributed to his conviction.” (Aplt. App. Vol. 1 at 195, 

197).   

 As the 1992 second evidentiary review of Johnson’s criminal trial found, “the 

evidence of the eyeglasses was at best extraneous and cumulative” (Aplt. App. Vol. 
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1 at 195). The exculpatory value of any apartment photographs showing the location 

of Johnson’s eyeglasses or identification cards to try to impeach multiple witnesses 

is not apparent on the record, and likewise, was not apparent to officers at the scene. 

Johnsons did not explain why apartment photographs showing the location of his 

belongings at the crime scene would have been any more exculpatory than the 

testimony of the officers and witnesses who were at the scene." Thus, in light of the 

other evidence at trial, it is improbable that [additional] photographs would have 

altered the outcome of the case." Cayatineto, 49 F. App'x at 283 (citing Youngblood, 

488 U.S. at 56); United States v. Crabbe, 424 F. App'x 782, 785 (10th Cir. 2011).  

While Johnson's conclusory assertions are premised upon conjecture that is 

not entitled to any assumption of truth under well-settled precedent, Johnson fails to 

allege facts which show that any photograph was actually lost, destroyed, or 

withheld from the prosecutor or criminal defense counsel. But assuming arguendo 

such a photograph ever existed and was destroyed or not disclosed during the 

criminal prosecution, Johnson has still not alleged facts in his complaint which 

plausibly show that a photograph of the victim's apartment was constitutionally 

material. See Hood, 615 F.3d at 1299. 

2. Johnson fails to allege facts showing bad faith actions.  
 

 Additionally, "if the exculpatory value of the evidence is indeterminate and 

all that can be confirmed is that the evidence was 'potentially useful' for the defense, 
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then a defendant must show that the government acted in bad faith in destroying the 

evidence." Moya, 5 F.4th at 1194 (quoting United States v. Bohl, 25 F.3d 904, 910 

(10th Cir. 1994)). "And, where the government is negligent, even grossly negligent, 

in failing to preserve potential exculpatory evidence, the bad faith requirement is not 

satisfied." United States v. Wright, 260 F.3d 568, 571 (6th Cir. 2001). "[A]fter-the-

fact knowledge of the destruction of evidence does not constitute bad faith." Id. 

"[T]he police's knowledge of the exculpatory value of the evidence at the time it 

was it was lost or destroyed" is the only relevant question. See Youngblood, 488 

U.S. at 56 (emphasis added). 

 Johnson's unavailing argument that Cheyenne has not disproved bad faith by 

not providing an innocent explanation for failing to preserve evidence that likely 

never existed goes against the weight of Johnson's own cited case law. (Aplt. Br. at 

49-50); cf. Bohl, 25 F.3d at 911-12. Johnson has the burden of proving the bad faith 

of the government in destroying evidence. Bohl, 25 F.3d at 913; Youngblood, 488 

U.S. at 58. Bohl shows, this Court considers five factors when determining whether 

the government destroyed or lost evidence in bad faith:  

(1) whether the government was on notice of the potentially 
exculpatory value of the evidence; (2) whether the potential 
exculpatory value of the evidence was based on more than mere 
speculation or conjecture; (3) whether the government had possession 
or the ability to control the disposition of the evidence at the time it 
learned of the potential exculpatory value; (4) whether the evidence was 
central to the government's case; and (5) whether there's an innocent 
explanation for the government's failure to preserve the evidence.  
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Ray, 899 F.3d at 865 (citing Bohl, 25 F.3d at 911-12).  

 Unlike the case at bar, in Bohl, the defendants had repeatedly sent letters to 

the government to request access to the evidence; the government knew the 

exculpatory value of the evidence prior to destruction; and the destroyed evidence 

"was central to the government's case." Bohl, 25 F.3d at 911-12.  

Consistent with Bohl, Johnson failed to allege facts which show that a 

Cheyenne police officer knew of potentially exculpatory value of an additional 

photograph, and that potential exculpatory value of the photograph was based on 

more than pure speculation. (Aplt. App. Vol. 4 at 142-46; Aplt. App. Vol. 7 at 247-

51). That the government in Bohl had no innocent explanation in failing to preserve 

actual exculpatory evidence central to its case and that criminal defendants had 

repeatedly requested the opportunity to examine is unlike Johnson’s circumstances. 

When examining all of the facts, as alleged, to determine if a Cheyenne police officer 

destroyed exculpatory evidence in bad faith, the district court correctly noted "[t]he 

mere fact that the government controlled the evidence and failed to preserve it is by 

itself insufficient to establish bad faith." (Aplt. App. Vol. 7 at 250).  

 Johnson failed to allege facts which plausibly show that a Cheyenne police 

officer acted in bad faith. (Aplt. App. Vol. 7 at 250). There are no facts in Johnson’s 

complaint which show that any photograph was lost, destroyed, or withheld from the 

prosecutor or criminal defense counsel in bad faith. Like in Parker, Hood, and 
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Cayatineto, despite his unsupported conclusions, Johnson fails to allege facts 

plausibly showing bad faith.  

  Further, the additional claimed photograph played no part in the government's 

case convicting Johnson. See Ray, 899 F.3d at 865 (examining Bohl factors and 

noting no bad faith, in part, because the destroyed evidence "played no role in the 

government's case"). Because Johnson cannot allege facts which show a supposed 

exculpatory photograph actually ever existed, let alone destroyed or not disclosed as 

a matter of bad faith, or that any materially affected the outcome of his trial, Johnson 

clearly fails to allege facts which show he was deprived of a constitutionally 

protected right. Cf. Jiron v. City of Lakewood, 392 F.3d 410, 419 (10th Cir. 2004). 

Johnson’s allegations satisfied none of the five Bohl factors considered when 

determining if a Cheyenne officer acted in bad faith. Cf. Bohl, 25 F.3d at 911-12 

(five factors to help determine bad faith); cf. Ray, 899 F.3d at 865.  

Johnson only provides an assertion from an assumption that he speculates 

there should have been photographs which would have shown the location of his 

eyeglasses and identification cards at the crime scene, which somehow could have 

potentially been exculpatory and aided Johnson to impeach witnesses testifying 

about where they found his eyeglasses and identification cards. Even assuming more 

photographs of Ms. Slagle’s apartment existed, Johnson has neither made the 

required showing that the photographs had exculpatory value, that he was unable to 
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obtain comparable evidence by other means, or that in bad faith the police failed to 

search, photograph, preserve, and disclose a photograph of Ms. Slagle’s apartment. 

Johnson failed to state a claim against Cheyenne because Johnson failed to 

allege facts which show that Johnson was deprived of any federal right.  

B. Johnson failed to plead facts which plausibly show any 
unconstitutional Cheyenne policy.  

Even if Johnson’s pleading allegations could reasonable be construed to show 

that a Cheyenne police officer violated Johnson’s rights, Cheyenne is still not liable 

in this case because Johnson’s factual allegations do not plausibly show any 

unconstitutional Cheyenne policy. Johnson concedes in his brief that his allegations 

do not show the absence of policies that are required under the Constitution. (Aplt. 

Br. at 35).  

Johnson confessed that his legal contention is that Cheyenne’s “policies and 

procedures (if any) were insufficient, or the monitoring and enforcement of them 

was insufficient, to prevent the constitutional injuries” Johnson claims. (Aplt. Br. at 

35). “It is not Mr. Johnson’s position that the absence of any of these written policies 

and procedures was itself unconstitutional – or, said another way, that any of them 

were constitutionally required.” (Aplt. Br. at 35).   

Johnson’s admission in this regard is dispositive of his clams against 

Cheyenne because Johnson’s legal theory of liability against Cheyenne is 

insupportable under controlling precedents.   



30 

Johnson’s allegations about claimed non-existent practices and policies he 

believes Cheyenne should have had to prevent a constitutional deprivation that were 

not required under the constitution or laws of the United States simply do not state 

a claim for relief against Cheyenne. Cf., Stokes v. Bullins, 844 F.2d 269, 275 (5th 

Cir. 1988) (refusing to constitutionalize conduct not required under federal law).   

In virtually every instance where a person has had his or her 
constitutional rights violated by a city employee, a § 1983 plaintiff will 
be able to point to something the city "could have done" to prevent the 
unfortunate incident.  
 

Connick v. Thompson, 563 U.S. 51, 67 (2011) (quoting Canton v. Harris, 489 U.S. 

378, 392 (1989)). Johnson’s assertions fail to state a Monell claim. Id.  

 Under Monell, Johnson must establish a "policy" by identifying (1) "a formal 

regulation or policy statement"; or (2) an informal custom which amounts to "a 

widespread practice that, although not authorized by written law or express 

municipal policy, is so permanent and well settled as to constitute a custom or usage 

with the force of law." Bryson v. City of Oklahoma City, 627 F.3d 784, 788 (10th 

Cir. 2010) (citing Brammer-Hoelter v. Twin Peaks Charter Acad., 602 F.3d 1175, 

1189 (10th Cir. 2010)).  

 "The 'official policy' requirement was intended to distinguish acts of the 

municipality from acts of employees of the municipality, and thereby make clear 

that municipal liability is limited to action for which the municipality is actually 

responsible." Schneider v. City of Grand Junction Police Dep't, 717 F.3d 760, 769-
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70 (10th Cir. 2013) (citing Pembaur v. City of Cincinnati, 475 U.S. 469, 479 (1986)). 

Thus, "[a] challenged practice may be deemed an official policy or custom for § 

1983 municipal-liability purposes if it is a formally promulgated policy, a well 

settled custom or practice, a final decision by a municipal policymaker, or 

deliberately indifferent training or supervision." Id. at 770. 

Johnson does not even present an argument in his appellate brief that the 

allegations in his complaint satisfied the basic elements required to support a claim 

against Cheyenne under the controlling legal authorities cited supra. Accordingly, 

this Court should affirm the order dismissing Johnson’s claims against Cheyenne.  

C. Johnson’s allegations fail to show that Cheyenne’s policymaker 
was deliberately indifferent to Johnson’s rights.    

Additionally, Johnson fails to state a claim against Cheyenne because his 

factual allegations fail to plausibly show Cheyenne’s policymaker was deliberately 

indifferent to Johnson’s rights. Johnson does not allege facts which show that any 

individual other than Johnson suffered a violation of federal rights due to Cheyenne 

not maintaining the procedures Johnson contends would have protected his 

individual rights. Instead, Johnson is complaining about an isolated alleged violation 

of his individual rights, not a Cheyenne governmental policy adopted through 

deliberate indifference of Cheyenne’s policymaker. Johnson’s factual allegations, 

and Johnson’s legal theory of liability fail to state a claim for relief against 

Cheyenne.           
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As in this case, "where the policy relied upon is not itself unconstitutional, 

considerably more proof than the single incident will be necessary in every case to 

establish both the requisite fault on the part of the municipality, and the causal 

connection between the [deficient policy] and the constitutional deprivation." City 

of Oklahoma City v. Tuttle, 471 U.S. 808, 824 (1985). "A single unconstitutional 

incident is ordinarily insufficient for municipal liability" to attach under the 

"informal custom" theory. Murphy v. City of Tulsa, 950 F.3d 641, 649 (10th Cir. 

2019). 

 Johnson’s complaint and his brief establish he does not contend Cheyenne has 

a formal policy permitting destruction or non-disclosure of exculpatory evidence. 

Johnson's factual allegations and briefing arguments are confined to only his 

investigation, arrest, and prosecution, not an alleged violation of any other person’s 

rights. Johnson’s pleading allegations fail to show a widespread practice of 

destroying or failing to disclose potentially exculpatory photographs that is "so 

permanent and well settled as to constitute a custom or usage with the force of law." 

Bryson, 627 F.3d at 788.  

 Johnson relies on two case opinions which do not support an argument that 

his single incident shows a widespread Cheyenne custom. Rivera v. Guevara, 319 

F. Supp. 3d 1004, 1063 (N.D. Ill. 2018) is a Northern District of Illinois case where 

disputed evidence at summary judgment focused on whether the gang crimes unit 



33 

"struggled" or "resisted" in implementing an established written change in policy. 

Rivera argued failure to implement prior written policy changes showed "resistance" 

to implementing the new policies and the city argued it only evidenced a "struggle" 

to implement and that the policy changes only applied to detectives, not gang crime 

investigators. Id. Rivera is not only not precedential, but also not factually or legally 

applicable in the context of the case now before this Court. Johnson pleads no 

allegations which show the issue in this case ever came to the attention of 

Cheyenne’s policymaker before Johnson filed his lawsuit, and Johnson does not 

allege facts showing that Cheyenne’s policymaker demonstrating any resistance to, 

or even consideration of, the procedures Johnson favors.   

 Quintana v. Santa Fe County Board of Commissioners, 973 F.3d 1022, 1056 

(10th Cir. 2020) addresses the standard for constructive notice to show deliberate 

indifference, not to prove a widespread custom or established policy (constructive 

notice to show a municipality acted deliberately indifferent can come from "facts 

showing that a constitutional violation is a 'highly predictable' or 'plainly obvious' 

consequence of a municipality's action or inaction."). Further, Quintana alleged 

eight separate incidents and does not support Johnson's argument his own single 

incident is sufficient to establish a custom. Quintana, 973 F.3d at 1034.  

 "Plaintiff pleads only one instance of misconduct…This is not enough: 'at the 

pleading stage, the existence of a Monell policy is a "conclusion" to be built up to, 
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rather than a "fact" to be baldly asserted.'" Shivner v. CorrValues, LLC, No. 20-0497, 

2021 U.S. Dist. LEXIS 51099, at *23-24 (D.N.M. 2021) (citing Griego v. City of 

Albuquerque, 100 F. Supp. 3d 1192, 1215 (D.N.M. 2015)). As the district court 

correctly noted, Johnson only alleges facts related to his own case in an attempt to 

show a custom of deficient procedures, and alleges no other instances of 

constitutional deprivations from the alleged same deficient policies and procedures. 

(Aplt. App. Vol. 4 at 154). 

 Johnson pleads no facts to show an unconstitutional policy of a well-known 

custom based on his own single incident. Johnson's conclusory speculative 

accusations in his complaint fail to plausibly show any custom of having "gaps" in 

written policies governing photograph handling and disclosure is unconstitutional, 

or that said custom is unconstitutional. Johnson has not shown that Cheyenne was 

on notice that it needed better monitoring of photograph handling and has not 

pointed to a single similar incident. As further detailed infra, Johnson also failed to 

link facts to support that this alleged custom caused his constitutional injury, that the 

custom was caused by Cheyenne's deliberate indifference, and that a custom to not 

have "gaps" in policies for photograph handling and disclosure is unconstitutional. 

The district court correctly determined that Johnson failed to sufficiently plead an 

unconstitutional custom. (Aplt. App. Vol. 4 at 151-54). 

"[A]n official policy exists only if it came from a final policymaker." Murphy 
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950 F.3d at 644 (citing Brammer-Hoelter, 602 F.3d at 1189). "Official policies can 

exist through municipalities' 'formal rules or understandings.' These formal rules or 

understandings are 'often but not always committed to writing' and 'establish fixed 

plans of action to be followed under similar circumstances consistently and over 

time.'" Id. (citing Pembaur, 475 U.S. at 480-81); see also Sandberg v. Englewood, 

Colo., 727 F. App'x 950, 964 (10th Cir. 2018) (unpublished) (finding that the 

plaintiff failed to allege an official policy where the complaint "never set[] out the 

text of any [official] policy"). "[I]n enacting § 1983, Congress did not intend to 

impose liability on a municipality unless deliberate action attributable to the 

municipality itself is the 'moving force' behind the plaintiff's deprivation of federal 

rights." Board of County Commissioners of Bryan County, Oklahoma v. Brown, 520 

U.S. 397, 400 (1997) (internal citations omitted) (emphasis in original).  

 Johnson fails to allege facts which "demonstrate that the municipal action was 

taken with 'deliberate indifference' as to its known or obvious consequences." 

Schneider, 717 F.3d at 770. Deliberate indifference may be shown "when 

[Cheyenne] has actual or constructive notice that its action or failure to act is 

substantially certain to result in a constitutional violation, and it consciously or 

deliberately chooses to disregard the risk of harm." Carr v. Castle, 337 F.3d 1221, 

1229 (10th Cir. 2003) (quoting Barney, 143 F.3d at 1307). "[Municipal] liability 

must be predicated upon a showing of 'fault,' not merely 'responsibility.'" Brown, 
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520 U.S. at 407.  

 Johnson argues he need not allege facts showing prior notice to Cheyenne’s 

policymaker of constitutional violations (Aplt. Br. at 37), but absent such allegations 

Johnson has not shown the Cheyenne policymaker was deliberately indifferent to 

Johnson’s rights. See Connick supra. In Smith v. Allbaugh, , 987 F.3d 905, 912-13 

(10th Cir. 2021) this Court reversed a district court and concluded a plaintiff did not 

sufficiently allege claims for "failure to implement/promulgate sufficient policies 

and procedures to prevent the constitutional violation at issue here." This Court 

noted that the claim was one of supervisory liability for failure to implement and 

promulgate sufficient policies and procedures and plaintiff must allege that "(1) the 

defendant promulgated, created, implemented or possessed responsibility for the 

continued operation of a policy that (2) caused the complained of constitutional 

harm, and (3) acted with the state of mind required to establish the alleged 

constitutional deprivation." Id. at 912 (citing Brown v. Montoya, 662 F.3d 1152, 

1163-64 (10th Cir. 2011)) (citation omitted). Similar to the case at bar, the Smith 

plaintiff failed to state sufficient facts: to support a "causal link between [defendants] 

actions and the constitutional violation"; that "[d]efendants knowingly failed to 

enforce the policy"; that "[d]efendants were aware of prior instances of these policies 

not being followed and that they failed to rectify those situations"; and any deliberate 

indifference to show that the director overseeing policies "knew there were specific 
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policies being violated and failed to enforce them." Id. at 912-13.   

 A "city's 'policy of inaction' in light of notice that its program will cause 

constitutional violations is the functional equivalent of a decision by the city itself 

to violate the Constitution." Connick, 563 U.S. at 61. Johnson has not alleged 

sufficient facts to plausibly show that any additional photographs of the apartment 

were taken, and their preservation or destruction was a constitutional violation. 

Johnson does not show Cheyenne, through any other actor adopted a policy 

sanctioning destruction of exculpatory photographs. See Hinkle v. Beckham County 

Board of County Commissioners, 962 F.3d 1204, 1226 (10th Cir. 2020).   

 Regardless of Johnson's liability theory, alleging facts to plausibly show 

deliberate indifference is required to successfully plead a Monell claim. Id.; 

Schneider, 717 F.3d at 770. The district court applied the correct analysis following 

Connick. Under either a failure to supervise enforcement of a policy or an inaction 

in monitoring a hypothetical policy - Johnson has not alleged any facts of deliberate 

behavior from Cheyenne’s policymaker. See Brown, 520 U.S. at 415.  Johnson never 

alleges Cheyenne’s policymaker had notice of any problems or deficiencies in 

photograph handling. Johnson failed to allege facts, instead of mere legal 

conclusions, which show that Cheyenne’s policymaker "knew [Johnson] faced a 

substantial risk of harm and disregarded that risk, by failing to take reasonable 

measures to abate it." Quintana, 973 F.3d at 1029. Johnson alleges no facts that a 
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Cheyenne policymaker's failure to adopt a policy on photographs "is substantially 

certain to result in" violating Johnson's right to a fair trial. Carr, 337 F.3d at 1229 

(quoting Barney, 143 F.3d at 1307). Johnson does not show that Cheyenne’s 

policymaker was on notice that inadequate procedures or policies in photograph 

handling is a constitutional violation. Further, failing to comply with policy does not 

amount to a constitutional violation on its own. George v. Beaver Cnty., 32 F.4th 

1246, 1254 (10th Cir. 2022) (citing Davis v. Scherer, 468 U.S. 183, 194 (1984)).  

 Significant for purposes of evaluating deliberate indifference, Johnson alleges 

no prior incidents, only that constitutional violations from not having hypothetical 

policies were "obvious." (Aplt. Br. at 41). But to disregard an obvious consequence, 

a pattern of similar constitutional violations in prior incidents is generally required 

to show a policymaker's deliberate indifference. Barney, 143 F.3d at 1307-08. 

Johnson fails to allege facts to suggest any pattern to inform Cheyenne's policymaker 

of a deficient police training program. Compare Connick, 563 U.S. at 62-63 with 

Bryson, 627 F.3d at 789.  

Where a claim of municipal liability rests on a single decision, not itself 
representing a violation of federal law and not directing such a violation, the 
danger that a municipality will be held liable without fault is high. Because 
the decision necessarily governs a single case, there can be no notice to the 
municipal decisionmaker, based on previous violations of federally 
protected rights, that his approach is inadequate. Nor will it be readily 
apparent that the municipality's action caused the injury in question, because 
the plaintiff can point to no other incident tending to make it more likely that 
the plaintiff's own injury flows from the municipality's action, rather than 
from some other intervening cause. 
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Brown, 520 U.S. at 408-09.  

Johnson alleges no facts to plausibly show a deficient policy on photographs, 

or any required additional facts necessary to suggest a policymaker was deliberately 

indifferent to a need for a policy on training, taking, or maintaining photographs 

during a police investigation where the victim identified the assailant with 

corroborating evidence was recovered at the crime scene. Johnson did not recite any 

facts that would make Cheyenne liable to him under the civil rights statutes for any 

alleged selective preservation and disclosure of evidence except by way of vicarious 

liability or respondeat superior. Because Johnson alleges no facts beyond his own 

arrest and prosecution and argues additional polices could have avoided a 

constitutional violation, even when viewed in the light most favorable to Johnson, 

the district court correctly determine that Johnson's allegations fail to show any 

deliberate indifference on the part of Cheyenne's policymaker. See Connick, 563 

U.S. at 68; (Aplt. App. Vol. 4 at 156-157). 

Johnson never alleges facts which show that a Cheyenne policymaker made a 

decision to perpetuate any constitutionally deficient Cheyenne policy Johnson 

claims in this case. Therefore, Johnson has no well-pleaded facts which plausibly 

show any unconstitutional Cheyenne policy. "[T]he mere metaphysical possibility 

that some plaintiff could prove some set of facts in support of the pleaded claims is 

insufficient; the complainant must give the court reason to believe that this plaintiff 
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has a reasonable likelihood of mustering factual support for these claims." Smith v.

United States, 561 F.3d 1090, 1098 (10th Cir. 2009) (quoting Ridge at Red Hawk, 

LLC v. Schneider, 493 F.3d 1174, 1177 (10th Cir. 2007) (analyzing Twombly)) 

(emphasis in original).  

Additionally, as the district court pointed out in its order dismissing claims 

against Cheyenne, 

CPD officers were already constitutionally required to comply with the 
dictates of the Brady/Trombetta/ Youngblood line of cases with respect 
to the disclosure and preservation of evidence.  

(Aplt. App. Vol. 4 at 153).  

Therefore, Cheyenne’s policymaker could not reasonably have known that he 

must maintain any policy Johnson endorses for Cheyenne police officers to know 

they must follow constitutional law regarding preservation and disclosure of 

evidence. The district court correctly determined that Johnson failed to plead an 

unconstitutional official policy. (Aplt. App. Vol. 4 at 151-54). The district court 

explained "[Johnson's] Complaint identifies a host of policies or procedures CPD 

allegedly should have had, or if it did have, should have better monitored or 

enforced. However, [Johnson] cites no authority supporting that such specific 

procedures were (or are) constitutionally required[.]" (Aplt. App. Vol. 4 at 152).   

D. Johnson fails to plead facts which plausibly show that a Cheyenne 
policy was the moving force that directly caused Johnson to suffer 
a deprivation of his rights.  



41 

 Johnson's allegations also fail to state a claim for relief against Cheyenne 

because Johnson fails to allege facts which plausibly show that a Cheyenne policy 

was the moving force that directly caused a violation of Johnson’s rights. See Finch 

v. Rapp, 38 F.4th 1234 (10th Cir. 2022). "Congress did not intend municipalities to 

be held liable unless action pursuant to official municipal policy of some nature 

caused a constitutional tort." Monell, 436 U.S. at 691. Johnson failed to allege facts 

that plausibly "demonstrate a direct causal link between the municipal action and the 

deprivation of federal rights[.]" Schneider, 717 F.3d at 770 (citing Brown, 520 U.S. 

at 404). Cheyenne cannot be liable "solely because it employs a tortfeasor." Monell, 

436 U.S. at 691.  

[I]t is not enough for a §1983 plaintiff merely to identify conduct 
properly attributable to the municipality. The plaintiff must also 
demonstrate that, through its deliberate conduct, the municipality was 
the "moving force" behind the injury alleged. That is, a plaintiff must 
show that the municipal action was taken with the requisite degree of 
culpability and must demonstrate a direct causal link between the 
municipal action and the deprivation of federal rights. 

 
Brown, 520 U.S. at 404.  

"Where a plaintiff claims that the municipality has not directly inflicted an 

injury, but nonetheless has caused an employee to do so, rigorous standards of 

culpability and causation must be applied to ensure that the municipality is not held 

liable solely for the actions of its employee." Id. at 405. "The causation element is 

applied with especial rigor when the municipal policy or practice is itself not 
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unconstitutional, for example, when the municipal liability claim is based upon 

inadequate training, supervision, and deficiencies in hiring." Schneider, 717 F.3d at 

770 (citation omitted).  

 By claiming Cheyenne should be found liable under § 1983 for governmental 

action that does not violate federal law, Johnson must overcome a category of cases 

which require rigorous standards of culpability and causation. See Barney, 143 F.3d 

at 1307. Johnson’s pleading allegations do not show any direct causal link between 

the challenged action (or inaction) and the specific constitutional deprivation 

Johnson claims, such that Cheyenne, through its deliberate conduct, was the moving 

force of Johnson's claimed harm. Id.; Brown, 520 U.S. at 404. No pleaded facts show 

that an alleged policy caused any exculpatory photograph to be destroyed.  

Johnson only asserts the legal conclusion "[a]ll or some of the constitutionally 

inadequate written policies or procedures as alleged herein was a moving force in 

causing constitutional injury to Mr. Johnson as pied herein." (Aplt. App. Vol. 1 at 

62-63). But this legal conclusion is not entitled to assumption of the truth under Iqbal 

supra.  

Johnson only argues the district court should have inferred causation (Aplt. 

Br. at 36-37), not that Johnson had actually alleged facts showing causation. (Aplt. 

Br. at 40). Moreover, Johnson’s arguments regarding causation primarily focus on 

police officer actions, not causation by a Cheyenne policy. Johnson alleges no 
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connection between any unconstitutional Cheyenne policy and his claimed 

constitutional harm. Johnson's generalized conclusions are insufficient to establish 

any Cheyenne policy was the moving force that directly caused a violation of 

Johnson’s rights. Accord Iqbal 556 U.S. at 678. As the district court correctly found, 

"[Johnson] cites no authority supporting that such specific procedures were (or are) 

constitutionally required, or that the lack of or failure to enforce such specific 

policies or procedures was a 'moving force' behind [Johnsons] alleged due process 

deprivation." (Aplt. App. Vol. 4 at 152).  

CONCLUSION 

 Johnson's claims fall short of establishing any element of his municipal 

liability claim. Johnson fails to establish a basis for reversing the Order dismissing 

claims against Cheyenne or the Judgment entered in favor of Cheyenne. Therefore, 

this Court should affirm the dismissal Orders and Judgment in favor of Cheyenne.  

ORAL ARGUMENT NOT REQUESTED 

The district court's final judgment is appropriate for summary affirmance 

without oral argument.   
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