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- xi - 

STATEMENT REGARDING ORAL ARGUMENT 

Plaintiffs-appellants have requested oral argument in these six 

consolidated appeals.  The government agrees that oral argument is likely to 

be of assistance, particularly because the district court’s judgments may be 

affirmed on any of several grounds.  
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STATEMENT OF JURISDICTION 

Plaintiffs in these six cases sought to invoke jurisdiction under the 

Federal Tort Claims Act (FTCA), 28 U.S.C. §§ 1346(b), 2671-2680.  E.g., 

Compl. ¶ 1, Reed Record Entry (RE) 1, PageID#7.1  After plaintiffs 

voluntarily abandoned most claims, the district court dismissed their 

remaining claims for failure to comply with the FTCA’s administrative-

presentment requirement, Mem. Op., RE160, PageID#5855-80, and entered 

final judgments, e.g., Judgment, RE161, PageID#5881.  Plaintiffs timely 

moved for reconsideration, which the district court denied on May 31, 2022.  

Order, RE168, PageID#6148-54.  Plaintiffs filed timely notices of appeal on 

June 10, 2022.  E.g., RE170, PageID#6156-58.  This Court has appellate 

jurisdiction under 28 U.S.C. § 1291.2  

 
1 RE citations are to Reed v. United States, No. 3:18-cv-201 (E.D. 

Tenn.), unless otherwise indicated. 
 

2 This Court’s jurisdiction encompasses the government’s alternative 
grounds for affirmance under 28 U.S.C. § 2680.  An “appellee may ‘urge in 
support of a decree any matter appearing in the record, although [its] 
argument may involve an attack upon the reasoning of the lower court.’”  
Baatz v. Columbia Gas Transmission, LLC, 929 F.3d 767, 774-75 (6th Cir. 
2019).  The alternative grounds, like those adopted by the district court, are 
jurisdictional and thus warrant dismissal without prejudice.  See Milligan v. 

United States, 670 F.3d 686, 692 (6th Cir. 2012) (“‘[I]f a case falls within the 
statutory exceptions of 28 U.S.C. § 2680, the court lacks subject matter 
jurisdiction’ and the case must be dismissed.”).  Even assuming that § 2680 

Continued on next page. 
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STATEMENT OF THE ISSUES 

Plaintiffs-appellants seek damages under the Federal Tort Claims Act 

for losses sustained from a wildfire that began within a national park and 

later spread to surrounding areas.  In their administrative claims, plaintiffs 

challenged only the National Park Service’s allegedly negligent firefighting 

efforts.  Plaintiffs later abandoned those claims, and instead now allege that 

federal officials did not sufficiently warn neighboring communities of the 

fire’s potential spread.  The district court dismissed the failure-to-warn 

claims for lack of administrative presentment as required by the FTCA.   

The questions presented are: 

1.  Whether the district court correctly concluded that plaintiffs failed 
to present their failure-to-warn claims to the Department of the 
Interior prior to filing suit, as required by 28 U.S.C. § 2675.   
 

2. Whether plaintiffs’ failure-to-warn claims are independently barred 
by the FTCA’s discretionary function exception, 28 U.S.C. § 2680(a), 
or misrepresentation exception, id. § 2680(h).   
 

 

exceptions could support a broader judgment, they are properly asserted 
without cross-appeal where, as here, the government “seeks no change in the 
district court’s judgment.”  Baatz, 929 F.3d at 776. 
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STATEMENT OF THE CASE 

A. Statutory Background 

The Federal Tort Claims Act, 28 U.S.C. §§ 1346(b), 2671-2680, provides 

a limited waiver of sovereign immunity and cause of action for certain tort 

claims against the federal government “where the United States, if a private 

person, would be liable to the claimant in accordance with the law of the place 

where the act or omission occurred.”  Id. § 1346(b)(1); see id. § 2674.   

Before plaintiffs can litigate under the FTCA, they must first assert 

their claims administratively:  “An action shall not be instituted … unless the 

claimant shall have first presented the claim to the appropriate Federal 

agency[.]”  28 U.S.C. § 2675.  “The FTCA [thus] bars claimants from 

bringing suit in federal court until they have exhausted their administrative 

remedies.”  McNeil v. United States, 508 U.S. 106, 113 (1993). 

Several other provisions limit the scope of the FTCA’s waiver of 

sovereign immunity, two of which are relevant here.  The discretionary 

function exception bars suit for any claim “based upon the exercise or 

performance or the failure to exercise or perform a discretionary function or 

duty on the part of a federal agency or an employee of the Government, 

whether or not the discretion involved be abused.”  28 U.S.C. § 2680(a).  
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This exception applies whenever the conduct challenged by plaintiffs both 

“involve[s] an element of judgment or choice” and is “susceptible to policy 

analysis.”  A.O. Smith Corp. v. United States, 774 F.3d 359, 364-65 (6th Cir. 

2014) (quotation marks omitted). 

The FTCA’s misrepresentation exception precludes suit for “[a]ny 

claim arising out of … misrepresentation.”  28 U.S.C. § 2680(h).  This 

exception “includes claims arising out of negligent as well as intentional 

misrepresentation,” Fitch v. United States, 513 F.2d 1013, 1015 (6th Cir. 

1975), and applies to claims alleging a “failure to use due care in 

communicating information,” Block v. Neal, 460 U.S. 289, 297 (1983).   

B. Factual Background 

These appeals concern losses caused by an unexpectedly severe 

wildfire (Chimney Tops 2 Fire) that originated in Great Smoky Mountains 

National Park.3  During the early evening on Wednesday, November 23, 2016 

(the day before Thanksgiving), a Park Service officer detected a small, slow-

moving fire burning on the north spire of Chimney Tops, a steep 4,800-foot 

peak within the Park’s interior.  Compl. ¶¶ 95-96, RE1, PageID#36-37.  The 

 
3 All factual statements are taken from allegations in the plaintiffs’ 

complaints or materials cited by plaintiffs on appeal. 
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officer, Greg Salansky, unsuccessfully worked to establish a fire-line and 

determined that a direct attack would be too dangerous for firefighters given 

the fire’s location among dense vegetation on hazardous terrain.  Id. ¶ 97, 

PageID#38.  Park Service officials immediately closed a nearby trail.  Id. 

¶ 99, PageID#38.  They also issued a press release describing the fire as 

“approximately 1.5 acres with slow rates of spread, smoldering in a location 

approximately ¼ mile from [another recent fire], and located in extremely 

remote, steep and inaccessible terrain.”  Id. ¶¶ 382-83, PageID#139-40.   

This press release (and all subsequent releases) were issued “to the Park’s 

list of press release recipients, which included more than 50 media outlets, 25 

government entities, 50 private organizations, and other individuals.”  Soehn 

Decl. ¶ 5, RE49-3, PageID#3161.   

The next morning (Thanksgiving), Officer Salansky and another 

firefighter hiked to Chimney Tops through areas closed to the public.  Officer 

Salansky observed that the fire had not grown much, that winds were calm, 

and that the area had received trace rainfall overnight.  Compl. ¶¶ 127-28, 

RE1, PageID#53-54.  After considering the fire’s inaccessible location and 

small size, he again concluded that “building direct fire line[s] in the 

boulders, cliffs and duff would be impossible” and, with supervisory approval, 
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began planning an indirect attack.  Id. ¶¶ 128-31, PageID#54-55.  The Park 

Service updated the Park’s website to notify visitors that the Chimney Tops 

Trail and three other trails were closed due to wildfire.  Soehn Decl. ¶ 6, 

RE49-3, PageID#3161-62.  

The next day (Friday), the fire remained small, smoldering, and “too 

steep for attack.”  Compl. ¶ 135, RE1, PageID#56.  Officer Salansky and the 

Park’s fire-management team devised a 410-acre “containment box” to hold 

the fire using various existing topographic and natural barriers, roads, and 

trails.  Id. ¶¶ 137-42, PageID#57-59.  Officer Salansky believed, based on 

“historical fire behavior” and forecasted rain, that the “fire would never 

reach the perimeters of the box.”  Id. ¶ 138, PageID#58.  The Park Service 

issued another press release describing the fire as slow-moving and 

approximately 3 acres in size, and generally informing the public of fire-

suppression efforts and related trail closures.  Id. ¶ 384, PageID#140; see 

also id. ¶ 142, PageID#59; Soehn Decl. ¶ 7, RE49-3, PageID#3162. 

On Saturday, Officer Salansky and five firefighters again hiked to 

Chimney Tops and saw that the fire remained relatively small—“6-8 acres  

in size”—and still on inaccessible terrain.  Compl. ¶ 149, RE1, PageID#62.  

Three other firefighters scouted for fire-line construction points.  Id.  
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Weather reports predicted stronger winds and rain in the area starting 

Sunday and continuing into Monday.  Id. ¶ 146, PageID#60-61.  Officer 

Salansky continued to believe, given past experience, that the planned 

strategy would succeed in “catch[ing] and hold[ing] the fire” in “drainage 

bottoms” within the containment box.  Id. ¶ 151, PageID#63.   

The next morning (Sunday), Officer Salansky determined that the fire 

had “become more active overnight” and now required a “more proactive” 

response.  He sent three firefighters to gather detailed information 

regarding the fire’s size, location, and behavior, and began ordering ground 

and aerial firefighting assets from various agencies.  Compl. ¶ 162 & n.143, 

RE1, PageID#67.  A Chinook Type 1 helicopter and two helitankers took 

turns dropping thousands of gallons of water onto the fire, while crews 

scraped fire-lines in the ravines below.  Id. ¶ 166, PageID#68-69.  The Park 

Service posted “Fire Information” signs regarding the Park’s firefighting 

efforts, id. ¶ 164, PageID#68, and assigned an information officer to help 

advise Park visitors about the fire and the Park Service’s response, id. ¶ 385, 

PageID#140-41; Bielenberg Decl. ¶¶ 9-15, RE49-4, PageID#3220-22.   

From Sunday night into Monday, the weather changed dramatically.  

Compl. ¶ 182, RE1, PageID#74-75.  A rare formation called a “mountain 
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wave” carried extreme winds over Chimney Tops that “careen[ed] down the 

mountain slopes like an invisible avalanche.”  Id. ¶ 147, PageID#61.  When 

firefighters returned at sunrise on Monday, they discovered that the fire had 

radically increased in intensity and grown to some 250-500 acres, with 

scattered “spot fires” caused by burning embers that jumped over manmade 

or natural barriers.  Id. ¶¶ 183-86, PageID#75-76.  Officer Salansky 

“immediately began ordering a large number of firefighting crews, air 

resources, and a complex fire [incident management team].”  Id. ¶¶ 187-88, 

PageID#76-77.  Despite its rapid overnight growth, the fire nonetheless 

remained “4.5 miles away from Gatlinburg and separated by several 

mountain drainages.”  Id. ¶ 186, PageID#76.   

At approximately 10:00 am on Monday morning, the Park Service 

issued a press release stating that the fire had grown to approximately 500 

acres; that certain “spot fires” had been detected in the direction of 

Gatlinburg (at Bullhead Ridge and the Chimneys Picnic Area); and that the 

Park Service was undertaking suppression efforts at those locations and had 

ordered additional firefighting resources.  Compl. ¶ 385, RE1, PageID#140-

41.  In the following several hours, the Park Service also issued “two 

additional press releases and conducted a press conference at Park 
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Headquarters, providing various updates on fire-progressions, air quality 

advisories, and the areas affected by the fire.”  Id. ¶ 386, PageID#141.   

Park Service employees also communicated directly with local public-

safety officials, who had been alerted to eyewitness concerns about smoke 

and falling ash.  Compl. ¶ 193, RE1, PageID#79.  Just before 11:00 am, 

Officer Salansky spoke with a Gatlinburg Fire Department (GFD) captain.  

Id. ¶ 194, PageID#79-80.  Officer Salansky advised that smoke from the 

Chimney Tops 2 Fire had the potential to travel to the city, but “considered 

the spread of fire to Gatlinburg unlikely.”  Id.  Nonetheless, he soon 

requested assistance from GFD personnel and from other local agencies with 

wildland fire units.  Id. ¶¶ 204-09, PageID#83-85. 

As the fire continued spreading with unexpected speed, the Park 

Service and local officials undertook urgent efforts to inform the public.  

By midday, at Officer Salansky’s suggestion, the GFD began delivering 

voluntary evacuation notices in Mynatt Park, a Gatlinburg neighborhood 

bordering the national park.  Compl. ¶¶ 210-11, 215, RE1, PageID#85, 87.  

At a 12:30 pm meeting, Officer Salansky met with (inter alia) the Gatlinburg 

city manager, the GFD Chief, and the Pigeon Forge Fire Chief to discuss the 

“potential threat” to Mynatt Park residents.  Id. ¶ 212-13, PageID#86.  At 
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1:00 pm, the national park’s superintendent met with local officials to warn 

that the fire had grown beyond control; that “expected winds may cause the 

fire to spread into their communities”; and that the Park was “evacuating 

everyone and recommended [that] officials evacuate their communities as 

well.”  Id. ¶ 208, PageID#84-85.  The Tennessee Emergency Management 

Agency activated a Red Cross shelter for evacuees.  Id. ¶ 214, PageID#87. 

As plaintiffs acknowledge, “Park employees [also] worked to 

disseminate information” about the fire in other ways, including through 

media interviews, press releases, social media postings, website updates, and 

assisting the Gatlinburg Public Information Office with “drafting an e-blast” 

to the media and local residents.  Consolidated Brief of Plaintiffs-Appellants 

(Br.) 11 (citing Soehn Decl., RE49-3, PageID#3163-64).   

Despite efforts by federal and local firefighters, the fire continued 

spreading closer to the Park’s boundary, with “reports of long-range spot-

fires at least five miles away” from where the fire first began.  Compl. ¶ 217, 

PageID#88.  By 4:15 pm, the fire was within one mile of the Mynatt Park 

neighborhood.  Id. ¶ 222, PageID#90.  Nonetheless, GFD’s computer models 

estimated that the fire would not reach Gatlinburg city limits for 19 hours, id. 

¶ 223, PageID#90, and at 5:00 pm, the GFD’s Chief held a press conference 
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to assure the public that “there is no fire in the city limits of Gatlinburg,” id. 

¶ 224, PageID#91.  Notwithstanding those predictions, further deterioration 

of weather conditions—including “hurricane-force winds” and the absence of 

forecasted rain—caused the fire to breach the Park boundary and cross into 

Gatlinburg by 6:00 pm.  Id. ¶¶ 3, 225-29, 232, 235, PageID#8-9, 91-95. 

Thereafter, fires multiplied throughout Gatlinburg and surrounding 

communities and caused catastrophic damage, including (directly or 

indirectly) the deaths of 14 persons.  Compl. ¶¶ 3, 234, 236, PageID#8-9, 94-

95.  Mandatory evacuation efforts were hampered by power outages and 

other “infrastructure failure[s]” that frustrated officials’ efforts to reach 

residents through phone warnings or other alerts.  Id. ¶¶ 237-39, 242-44, 247-

49, PageID#95-100.   

After the fires were finally extinguished, the Park Service 

commissioned an inter-agency expert review, whose leader characterized the 

fire’s rapid spread as unprecedented “in the history of this park or even the 

surrounding area” and “more akin to a wildfire experience in Southern 

California.”  Compl. ¶¶ 286-87, RE1, PageID#110-11.  The experts’ report 

concluded that, although “there was ‘no evidence’ of negligence by Park 

officials,” the fire had “exposed several wildland fire situational preparedness 
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and planning weaknesses” requiring future policy improvements.  Id. ¶¶ 285, 

289, PageID#110-11.  Another report—authored by a private consultant and 

commissioned by local officials—also recommended various policy initiatives, 

including for enhancing intergovernmental communication.  Cf. Br. 13-16. 

C. Plaintiffs’ Administrative Claims 

In the months following the fire, many hundreds of individuals and 

entities filed administrative claims under the FTCA with the Department of 

the Interior seeking recovery of tort damages for losses caused by the 

Chimney Tops 2 Fire.  These claims varied in the asserted bases for relief. 

For the several hundred plaintiffs whose claims are at issue here, the 

administrative claims asserted the following “Basis of Claim”:  

The U.S. government through its employees, failed to follow 
mandatory regulations to monitor and extinguish a fire in the 
Great Smoky Mountains National Park, thereby allowing it to 
spread beyond the park boundaries onto claimants’ private 
property, destroying their property. 
 

Abbott SF-95, Abbott RE1-4, PageID#192; cf. Br. 18 (noting that this “basis 

of claim” was “virtually identical for all Plaintiffs”).4 

 
4 The only substantive variation among claims is that the final six 

words are sometimes replaced by language that more particularly describes 
the damaged property or that asserts other losses, such as personal injury 
and death.  See, e.g., Reed SF-95, RE1-3, PageID#153; Adkins RE1-1, 

Continued on next page. 
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 Other persons (not plaintiffs in these appeals) filed administrative 

claims asserting different or additional theories of negligence.  For example, 

State Farm Fire & Casualty Company filed an administrative claim alleging 

that the Park Service had been negligent not only in its firefighting efforts, 

but also by “failing to provide timely and accurate notice and warning to 

Park neighbors, local government officials, local fire departments, local 

residents and visitors about the status of and imminent danger presented by 

The Chimney Top 2 Fire.”  SF-95 at 4-5, State Farm Fire & Cas. Co. v. 

United States, No. 3:19-cv-470 (E.D. Tenn. Nov. 19, 2019), Dkt. No. 1-2.  

D. District Court Proceedings  

1. Plaintiffs’ Complaints 

All plaintiffs in these appeals exercised a statutory option to terminate 

consideration of their administrative claims and proceed to litigation in 

district court after the Interior Department did not finally act upon them 

within six months.  Compl. ¶¶ 7-8, PageID#10-11; see 28 U.S.C. § 2675(a) 

(providing that “failure of an agency to make final disposition of a claim 

within six months” may, at claimant’s option, “be deemed a final denial” 

 

PageID#197; Anculle RE1-1, PageID#181; Barnes RE1-1, PageID#175; 
Vance RE1-1, PageID#159. 
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permitting suit).  Plaintiffs in Reed filed suit in May 2018; plaintiffs in Adkins 

and Anculle filed suit in July 2018; plaintiffs in Vance and Barnes filed suit in 

July and August 2019; and plaintiffs in Abbott filed suit in April 2020. 5  

Each group of plaintiffs filed complaints asserting substantially the 

same four claims.  Three of these claims challenged the Park Service’s efforts 

in fighting the Chimney Tops 2 Fire:  “negligence—failure to monitor”; 

“negligence—failure to comply with command-structure requirements”; and 

“negligence—failure to adhere to mandatory fire management policies and 

requirements.”  Compl. ¶¶ 296, 314, 329, RE1, PageID#114, 119, 123.  Those 

allegations mapped onto the “Basis of Claim” included in administrative 

claims previously filed with the agency (supra p. 12). 

Each group of plaintiffs also asserted an additional claim resting on 

distinct factual allegations:  that the Park Service had negligently “fail[ed] to 

warn” of the fire by “neglecting to provide timely and accurate notice and 

warning to Park neighbors, local government officials, local fire departments, 

 
5 Plaintiffs allege that, when conferring in July 2018, government 

counsel indicated that plaintiffs’ administrative claims were “timely and in 
proper order” and apparently not subject to “jurisdictional defects.”  Br. 20.  
Plaintiffs do not, however, allege that counsel affirmatively represented that 
the government understood plaintiffs’ administrative claims to encompass 
failure-to-warn allegations.  See infra pp. 41-42. 
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local residents and visitors.”  Compl. ¶¶ 376-82, RE1, PageID#138-46 

(capitalization and emphasis omitted).6   

2. Discretionary Function & Misrepresentation Rulings 

a.  The government moved to dismiss the complaints.  The government 

initially urged that all of plaintiffs’ claims were facially barred by the FTCA’s 

discretionary function exception, 28 U.S.C. § 2680(a).  The government 

explained that all of the conduct challenged by plaintiffs—including both the 

Park Service’s firefighting efforts as well as its decisions about what, how, 

and when public warnings should be given—reflected exercises of discretion 

by Park Service personnel that were susceptible to policy analysis.  

At a hearing on the government’s motion, plaintiffs agreed to abandon 

most of their claims, implicitly acknowledging that their challenges to the 

government’s firefighting decisions were barred by the discretionary 

function exception.  Cf. Br. 21-22.  Plaintiffs maintained, however, that their 

failure-to-warn claims should nonetheless be allowed to proceed.   

 
6 Accord Abbott Compl. ¶¶ 538-69, RE1, PageID#175-84; Adkins 

Compl. ¶¶ 561-86, RE1, PageID#181-88; Anculle Compl. ¶¶ 484-510, RE1, 
PageID#166-73; Barnes Compl. ¶¶ 472-97, RE1, PageID#160-68; Vance 
Compl. ¶¶ 431-62, RE1, PageID#145-54.  The Reed and Vance plaintiffs also 
asserted wrongful-death and loss-of-consortium claims resting on the same 
factual allegations.   
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After memorializing plaintiffs’ abandonment of most claims, the 

district court (Phillips, J.) otherwise denied the government’s motion.  Mem. 

Op., RE41, PageID#3095-3114.  The court acknowledged that the FTCA’s 

discretionary function exception protects actions that “involv[e] an element 

o[f] judgment or choice,” id. at 7, PageID#3101, and that “[i]f [a] regulation 

does not mandate the specific manner that the governmental entity must 

conduct certain activity, then a decision as to the precise manner in which to 

conduct the activity falls within the discretionary function exception,” id. at 

9, PageID#3103 (emphases added).  The court concluded, however, that 

plaintiffs’ failure-to-warn claims could proceed because plaintiffs alleged that 

the Park Service had not properly implemented certain objectives set forth 

in one of its planning documents.  Id. at 6-20, PageID#3100-14.   

The district court cited Section 3.3.2(C) of the Park’s Fire Management 

Plan (FMP), which states, as one “Management Consideration,” that “Park 

neighbors, Park visitors and local residents will be notified of all planned and 

unplanned fire management activities that have the potential to impact 

them.”  FMP 28, RE1-7, PageID#471.  The court also cited Section 4.4.2(F), 

Table 13, which lists (among other bullet-pointed “Mitigations for Public 

Safety Issues”) that officials would “[i]nform park neighbors of wildland 
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fires”; “[p]ost current fire information on websites as available”; and “[u]se 

information officer and/or park public affairs to disseminate information,” id. 

at 55, PageID#498.  The court suggested without further elaboration that 

these objectives were not only “mandatory directives” (rather than “mere 

‘guidelines’”), but also “appear[ed] to set forth more specific requirements.”  

Mem. Op. 15, RE41, PageID#3109 (emphasis added).   

b.  Several months later, the government filed a renewed motion to 

dismiss, which again invoked the discretionary function exception and sought 

to address the concerns identified in the district court’s initial opinion.  The 

government tendered additional evidence—supplementing the admissions in 

plaintiffs’ own complaints—that the Park Service had provided notice to 

“Park neighbors, Park visitors and local residents” in various forms, 

including press releases, social media postings, media interviews, calls and 

meetings with local officials, and posted signage.  This evidence showed that, 

to the extent Sections 3.3.2(C) and 4.4.2(F) of the FMP could be understood 

to impose mandatory requirements, the Park Service had satisfied them.  

The district court (Greer, J.) granted the government’s renewed 

motion in part and denied it in part.  Mem. Op., RE87, PageID#3503-23.  

The court declined to revisit Judge Phillips’ earlier ruling that Sections 3.3.2 
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and 4.4.2 constituted specific directives for purposes of discretionary function 

analysis.  Id. at 2-3, 6-7, PageID#3504-05, 3508-09.  The court nonetheless 

granted the motion in part, insofar as the government provided evidence that 

the court deemed sufficient to satisfy two of Section 4.4.2(F)’s bullet-pointed 

provisions (concerning use of a public affairs officer and posting fire 

information on websites).  Id. at 16-17, PageID#3518-19.   

The district court ruled, however, that the government had failed to 

sufficiently demonstrate compliance with Section 3.3.2(C) of the FMP—the 

provision contemplating notice to “Park neighbors” and “local residents” of 

“all planned and unplanned fire management activities that have the 

potential to impact them”—and a related bullet point in Table 13.  The court 

faulted the government for failing to “provide the Court with the list of 

individuals and entities that received the press releases or E-Blast”; for not 

offering any “declarations or deposition testimony” about the contents of 

“communications between the Park’s leadership and Gatlinburg officials”; 

and for failing to describe what specific notices had been given regarding 

each “fire management activit[y]” undertaken by the Park Service, as the 

court itself understood that phrase.  Mem. Op. 17-19, RE87, PageID#3519-

21.  The court did not, however, explain how the generally worded objective 
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of Section 3.3.2(C) could be read to require the specific actions as to which 

the court desired further evidence.   

c.  The government also moved to dismiss under the FTCA’s provision 

precluding “[a]ny claim arising out of … misrepresentation.”  28 U.S.C. 

§ 2680(h).  The government explained that this exception applies to negligent 

as well as intentional misrepresentations, United States v. Neustadt,  

366 U.S. 696, 702-03 (1961), and generally precludes claims that rest upon 

“failure to use due care in communicating information,” Block v. Neal,  

460 U.S. 289, 297 (1983).   

The district court denied the motion.  Mem. Op. 7-19, RE160, 

PageID#5861-73.  The court viewed plaintiffs’ failure-to-warn claims as 

“plead[ing] negligence, not negligent misrepresentation,” insofar as they 

rested on alleged violations of Sections 3.3.2 and 4.4.2 of the FMP.  Id. at 16, 

PageID#5870.  The court also reasoned that the misrepresentation exception 

should “largely [be] limited to commercial settings” and that “this case 

should not be a deviation” from that principle.  Id.  
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3. Presentment Ruling 

a.  The government also moved to dismiss the failure-to-warn claims 

because plaintiffs had not first presented them in administrative claims as 

required by 28 U.S.C. § 2675(a).   

The district court granted the motion.  Mem. Op. 19-25, RE160, 

PageID#5873-79.  The court explained that, although the “notice required” 

by § 2675(a) is “‘minimal,’” the statute obliges a claimant to provide “written 

notice of his or her claim sufficient to enable the agency to investigate” its 

potential liability on the claim.  Id. at 19, PageID#5873 (quoting Knapp v. 

United States, 844 F.2d 376, 379 (6th Cir. 1988)).  Here, plaintiffs’ claims 

asserted liability only “based on NPS’s failure to extinguish the Fire,” and 

were “devoid of any fact or legal allegation that put the United States on 

notice that it needed to investigate … the actions of the NPS and its 

employees as it relates to a failure-to-warn claim.”  Id. at 20, 22, 

PageID#5874, 5876.  The court explained that the failure-to-warn claim is 

“based on a different theory of negligence, involves a different set of 

operative facts, is based on the acts of a different group of employees, and it 

relies on different policies and regulations [than those] applicable to NPS-

firefighting tasks.”  Id. at 23-24, PageID#5877-78.  The court “note[d] the 
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contrast” between the administrative claims at issue and those filed by other 

claimants who had expressly alleged that the government “‘negligently 

fail[ed] to provide timely and accurate notice and warning to Park neighbors 

[and] local government officials,’” among others.  Id. at 20, PageID#5874.   

It concluded that “[i]f [it] were to find that the Individual Plaintiffs met the 

notice and presentment requirement of the FTCA as to the failure-to-warn 

claim, then the requirement of 28 U.S.C. § 2675(a) has no real meaning.”  Id. 

at 23, PageID#5877.   

The district court also rejected plaintiffs’ request that it excuse their 

noncompliance with the statute’s requirements.  The court explained that 

this Court’s precedent holds the claim-presentment requirement of § 2675(a) 

to be “‘jurisdictional’” and “‘not capable of waiver or subject to estoppel.’”  

Mem. Op. 24, RE160, PageID#5878.  And, in any event, “even if the 

requirement should no longer be considered as jurisdictional, it could still be 

raised as a motion to dismiss based on a failure to state a claim ‘up to … trial 

on the merits.’”  Id. (quoting Arbaugh v. Y&H Corp., 546 U.S. 500, 507 

(2006)).  The district court reasoned that the government here, by moving to 

dismiss, had presented the issue “‘at a pragmatically sufficient time.’”  Id. at 

24-25, PageID#5878-79.   
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b.  Plaintiffs filed a motion to alter or amend the judgments, which the 

district court denied.  See Order, RE168, PageID#6148-54.  The court 

reiterated that this Court’s precedent holds the claim-presentment 

requirement to be “jurisdictional.”  Id. at 4, PageID#6151.  The court also 

rejected plaintiffs’ argument that applying § 2675(a) would work a “manifest 

injustice,” noting that “a lack of subject matter jurisdiction cannot be 

waived.”  Id. at 6, PageID#6153.  The court indicated that, “if necessary,” it 

could consider “in the future” whether the government “waived its ability to 

raise the sufficiency of the administrative forms.”  Id.  But the court also 

quoted the particular letter relied upon by plaintiffs, which reflects only that 

the government was “not aware of any jurisdictional defects in the … 

administrative claims” themselves, not that the government conceded that 

plaintiffs could litigate additional theories of liability that had never been 

administratively presented.  Id. 
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SUMMARY OF ARGUMENT 

The Chimney Tops 2 Fire, which began in late November 2016 deep 

within Great Smoky Mountains National Park, grew into a catastrophic blaze 

without historical precedent.  Plaintiffs in these six appeals originally 

challenged the Park Service’s alleged negligence in failing to prevent the fire 

from spreading beyond the Park and into their communities.  Plaintiffs later 

abandoned those claims, and now instead seek to challenge the Park 

Service’s judgments about when, how, and in what manner to warn the public 

about the fire.  The district court’s decision dismissing plaintiffs’ complaints 

can be affirmed on any of several grounds.   

 I.  As the district court concluded, plaintiffs never presented their 

failure-to-warn claims administratively as required by 28 U.S.C. § 2675(a).  

The notice required by statute, although minimal, nonetheless requires 

claimants to identify the basis on which they assert that an agency is liable.  

Plaintiffs’ administrative claims here asserted only that the Park Service’s 

alleged negligence in “monitor[ing]” and “extinguish[ing]” the fire allowed it 

to spread to their properties.  Those administrative claims—unlike those 

filed by other claimants—did not include any statements that reasonably 
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encompassed an alleged failure to warn.  Their failure to satisfy § 2675(a) 

requires dismissal regardless of whether the statute is jurisdictional.   

II.  Plaintiffs’ challenges to the timing, nature, and means of the Park 

Service’s public warnings are independently barred by the FTCA’s 

discretionary function exception, which precludes claims challenging conduct 

that both involves an element of judgment and choice and is susceptible to 

policy considerations.  Those conditions are satisfied here.  The district 

court’s assumption that Sections 3.3.2 and 4.4.2 of the Fire Management Plan 

divested Park Service personnel of relevant discretion cannot be squared 

with this Court’s precedent, which recognizes that a plaintiff’s claim can 

proceed only where a statute, regulation, or policy dictates “the precise 

manner in which” an agency must communicate about hazards.  Rosebush v. 

United States, 119 F.3d 438, 442 (6th Cir. 1997) (emphasis in original). 

III.  Plaintiffs’ claims also are barred because they rest on an alleged 

“failure to use due care in communicating information” within the meaning of 

the misrepresentation exception.  Block v. Neal, 460 U.S. 289, 297 (1983).  

Plaintiffs have identified no cognizable state-law duty apart from a duty to 

use due care in issuing a warning.  Alleged violations of agency planning 

documents cannot support liability under the FTCA.   
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STANDARD OF REVIEW 

The district court’s grant of a Rule 12(b)(1) motion to dismiss is 

reviewed de novo.  Hertz v. United States, 560 F.3d 616, 618 (6th Cir. 2009).  

“[T]his court can affirm a decision of the district court on any grounds 

supported by the record, even if different from those relied on by the district 

court.”  Garza v. Lansing Sch. Dist., 972 F.3d 853, 877 (6th Cir. 2020) 

(quotation marks omitted). 

ARGUMENT 

The FTCA provides a limited sovereign-immunity waiver and cause of 

action for losses “caused by the negligent or wrongful act or omission of any 

employee of the Government … under circumstances where the United 

States, if a private person, would be liable” under state law.  28 U.S.C. 

§ 1346(b); see id. § 2674.  This waiver is cabined by several important 

exceptions including, as relevant here, the discretionary function exception, 

id. § 2680(a), and the misrepresentation exception, id. § 2680(h).  Plaintiffs’ 

claims are barred under both exceptions.  As an initial matter, however, the 

district court correctly recognized that plaintiffs failed to satisfy the claim-

presentment requirement of 28 U.S.C. § 2675(a).  
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I. Plaintiffs Failed To Comply With Section 2675(a) 

A. Plaintiffs’ Administrative Claims Did Not Encompass 

Their Current Failure-To-Warn Allegations  

1.  The FTCA precludes litigation of tort claims “unless the claimant 

has first exhausted his administrative remedies.”  McNeil v. United States, 

508 U.S. 106, 107 (1993).  Section 2675 provides that “[a]n action shall not be 

instituted upon a claim against the United States … unless the claimant shall 

have first presented the claim to the appropriate Federal agency.”  28 U.S.C. 

§ 2675(a).   

Such “present[ment]” requires a claimant to provide “written notice of 

a claim” that is “sufficient to enable the agency to investigate the claim.”  

Glarner v. U.S. Dep’t of Veterans Admin., 30 F.3d 697, 700 (6th Cir. 1994); 

see also Douglas v. United States, 658 F.2d 445, 447-48 (6th Cir. 1981).   

“The allegations in an administrative claim are only sufficient if they put the 

‘legally sophisticated reader’ on notice of a connection between the alleged 

injury and the specific conduct that the plaintiff is asserting as a basis for the 

claim.”  LeGrande v. United States, 687 F.3d 800, 813 (7th Cir. 2012). 

Just as “[p]laintiffs are masters of their complaints,” Webster v. 

Reproductive Health Servs., 492 U.S. 490, 512 (1989), claimants control how 

broadly to frame the allegations in their administrative claims.  “Although an 
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administrative claim need not propound every possible theory of liability in 

order to satisfy section 2675(a), a plaintiff cannot present one claim to the 

agency and then maintain suit on the basis of a different set of facts.”   

Roma v. United States, 344 F.3d 352, 362 (3d Cir. 2003) (alteration omitted) 

(quoting Deloria v. Veterans Admin., 927 F.2d 1009, 1011-12 (7th Cir. 1991)).  

Thus, this Court has affirmed the dismissal of claims that go beyond the 

scope of a plaintiff’s prior administrative allegations.  See, e.g., Thompson v. 

U.S. Small Bus. Admin., 8 F. App’x 547, 548 (6th Cir. 2001) (affirming 

dismissal of tortious-interference claim not included in administrative claim); 

Mills v. United States, 127 F.3d 1102 (6th Cir. 1997) (unpublished) (affirming 

dismissal of claim alleging negligent follow-up care and related treatment 

where “[t]he administrative claim … related only to the performance of [one 

particular medical procedure]”). 

2.  The district court correctly applied these principles.  Plaintiffs in 

these six appeals presented administrative claims alleging that “[t]he U.S. 

government … failed to follow mandatory regulations to monitor and 

extinguish a fire in the Great Smoky Mountains National Park, thereby 

allowing it to spread beyond the park boundaries.”  Reed SF-95, RE1-3, 

PageID#153 (emphases added).  That allegation can be read, at most, as 
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supporting claims that the government’s firefighting efforts were negligent 

under Tennessee law.7  As the district court recognized, that statement does 

not allege harms caused by the performance of other functions (i.e., tasks 

aside from how the Park Service “allow[ed] [the fire] to spread beyond the 

park boundaries”).  Plaintiffs’ forms were “devoid of any fact or legal 

allegation that put the United States on notice that it needed to investigate” 

possible liability for negligent miscommunication or lack of communication 

with the public.  Mem. Op. 22, RE160, PageID#5876. 

A failure-to-warn claim is not inherently encompassed by a claim of 

negligent “monitor[ing]” or “extinguish[ing]” of a fire.  Rather, as the district 

court explained, a failure-to-warn claim is “a different theory of negligence” 

based on “a different set of operative facts” involving the “acts of a different 

group of employees” and subject to “different policies and regulations.”  

Mem. Op. 23-24, RE160, PageID#5877-78.  Indeed, that much is confirmed 

by plaintiffs’ pleadings:  plaintiffs’ operative complaint presents their failure-

to-warn claims as distinct counts supported by additional factual allegations 

 
7 The reference to “fail[ing] to follow mandatory [federal] regulations” 

does not in itself allege any tortious conduct, because the FTCA premises 
liability on state law, not federal law.  Cf. infra pp. 59-60.  
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not appearing elsewhere in their complaint.  See Compl. ¶¶ 377-400, RE1, 

PageID#138-45.   

As the district court noted, plaintiffs’ failure to present any failure-to-

warn allegations is particularly noteworthy given that other administrative 

claimants asserted such claims in clear and express terms.  For example, 

certain “Insurance Plaintiffs” specifically presented “a claim for[] 

‘negligently failing to provide timely and accurate notice and warning to Park 

neighbors, local government officials, local fire departments, local residents 

and visitors about the status of and imminent danger presented by The 

Chimney Top 2 Fire.’”  Mem. Op. 20, RE160, PageID#5874.   

The Third Circuit’s decision in Roma is illustrative of these principles.  

See Mem. Op. 23, RE160, PageID#5877 (discussing Roma).  In Roma, a 

firefighter sued for injuries sustained while fighting a fire; his administrative 

claim alleged he had been negligently “ordered to remove [his] breathing 

respirator.”  344 F.3d at 358.  When he later brought suit, the plaintiff also 

alleged that the United States was liable for negligently failing to prevent the 

fire.  The court held the latter claims could not proceed.  Although his 

ultimate injury (smoke inhalation) was the same, “[t]he facts concerning how 

the fire started and any negligence by federal employees in failing to prevent 
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it are entirely distinct from the conduct involved in supervising the 

firefighting operations, including the [superior’s] instruction to [the plaintiff] 

to remove his [respirator].”  Id. at 363.  Similarly here, “[w]hile the 

Individual Plaintiffs put the United States on notice that they were seeking 

damages for claims arising out of firefighting and monitoring, they didn’t 

mention any facts or allegations for the distinct claim regarding failing to 

warn.”  Mem. Op. 23, RE160, PageID#5877. 

The district court’s conclusion also finds support in cases involving 

failure-to-warn claims in the medical context.  Courts of appeals in applying 

§ 2675(a) have generally held that a claimant’s allegations of negligent 

medical treatment do not automatically encompass claims for lack of notice 

or informed consent.  See Allen v. United States, 590 F.3d 541, 544 (8th Cir. 

2009); Staggs v. United States ex rel. Dep’t of Health & Human Servs., 

425 F.3d 881, 884-85 (10th Cir. 2005); Goodman v. United States, 298 F.3d 

1048, 1055-57 (9th Cir. 2002); Murrey v. United States, 73 F.3d 1448, 1451-53 

(7th Cir. 1996); Bush v. United States, 703 F.2d 491, 495 (11th Cir. 1983); 

Mayes v. United States, 790 F. App’x 338, 339-40 (2d Cir. 2020).  But see 

Frantz v. United States, 29 F.3d 222, 224-25 (5th Cir. 1994).  That is true 

even though lack of informed consent, like other medical malpractice, is a 
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form of negligence that may involve the same tortfeasors, same overall series 

of events, and same resulting injury.   

Courts of appeals have applied the same principles in many other 

contexts.  See, e.g., Lopez v. United States, 823 F.3d 970, 975-77 (10th Cir. 

2016) (“[T]he facts alleged in Lopez’s administrative claim,” which concerned 

“substandard medical care … during a surgical procedure,” “were not 

sufficient to encompass and give the government notice of his negligent 

credentialing and privileging claim.”); Glade ex rel. Lundskow v. United 

States, 692 F.3d 718, 722-23 (7th Cir. 2012) (plaintiff’s administrative 

“allegation of sexual misconduct” by one VA employee did not provide notice 

of negligence claims based on other VA employees’ failure to protect him); 

LeGrande, 687 F.3d at 812-13 (dismissing claim “that NWS meteorologist 

Janus negligently failed to provide his turbulence predictions to FAA” 

because it went “beyond the [administrative] allegation of negligence by 

FAA employees”); Kikumura v. Osagie, 461 F.3d 1269, 1302 (10th Cir. 2006) 

(inmate’s allegations of inadequate medical treatment “fail[ed] to mention the 

possibility that his injuries were caused by … inadequate training and 

supervision”); Deloria, 927 F.2d at 1012 (plaintiff’s administratively 

presented claim “that VA officials conspired to alter [his medical] records” 
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failed to “provide the VA with notice of [his] additional claims of medical 

malpractice and negligent supervision”); Bembenista v. United States, 

866 F.2d 493, 498 (D.C. Cir. 1989) (claims form alleging sexual assault did not 

encompass claims of “mis-medication” or malpractice). 

B. Plaintiffs’ Contrary Arguments Lack Merit  

Plaintiffs’ principal submission on appeal is that § 2675(a) requires 

“only ‘minimal notice’” (Br. 36) and so should not be construed to demand 

great detail or specificity.  That argument misconstrues the basis for the 

district court’s dismissal.  The problem with plaintiffs’ administrative claims 

is not that they were too perfunctory or generally worded.  The government 

has not disputed that plaintiffs’ administrative claims were sufficient as to 

the matters asserted:  allegations of negligent monitoring and firefighting.  

Rather, the problem lies in plaintiffs’ subsequent efforts to assert claims that 

go beyond the allegations reasonably encompassed by their SF-95s.  The 

various cases discussed by plaintiffs (Br. 38-40) simply apply the general 

rule—not disputed here—that a claimant need not provide great detail or 

attach definitive legal labels, so long as they at least provide “notice of the 

skeletal facts” of their claim.  Conn v. United States, 867 F.2d 916, 919 

(6th Cir. 1989) (quotation marks omitted).  But “there is a difference between 
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liberally reading a claim which lacks specificity, and inventing, ex nihilo, a 

claim which simply was not made.”  Allen, 590 F.3d at 544 (quotation marks 

omitted).  

Plaintiffs’ suggestion that it should suffice that their failure-to-warn 

claims arise from the same “incident,” i.e., the Chimney Tops 2 Fire (Br. 39), 

is at odds with precedent and the purpose of the administrative claim 

requirement.  Plaintiffs, ably represented by counsel, have at all times been 

in control of the scope of the claims they wished to assert.  The agency must 

be allowed to take plaintiffs at their word, not required to second-guess 

them.  If plaintiffs wished to assert liability based on the Park Service’s 

public communications, it should have said so expressly (as other claimants 

did) or at least made allegations broad enough to encompass such a theory.8 

Plaintiffs’ other arguments similarly misunderstand the statutory 

scheme.  Plaintiffs suggest (Br. 24) that even if their SF-95s did not 

encompass a failure-to-warn claim, the agency “could have easily turned to 

 
8 The fact that the government independently commissioned a 

comprehensive after-action report (cf. Br. 40) cannot excuse plaintiffs’ failure 
to provide proper notice of their tort claims.  A contrary rule would threaten 
to chill the government from investigating potential policy improvements, 
lest its efforts later be viewed as a basis for imposing massive tort liability 
upon allegations that no claimant had ever properly presented.  Cf. Fed. R. 
Evid. 407 (evidentiary rule governing subsequent remedial measures). 
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the Complaints on file” in district court.  But “Congress intended to require 

complete exhaustion of Executive remedies before invocation of the judicial 

process,” McNeil, 508 U.S. at 112 (emphasis added), so the sufficiency of an 

administrative claim must turn on what they originally submitted to the 

agency.  Indeed, plaintiffs overlook the basic point that once they chose to 

file their complaints, thereby “deem[ing]” their administrative claims to be 

“final[ly] deni[ed],” 28 U.S.C. § 2675(a), the agency lost any legal ability to 

act on their administrative claims at all.  An agency can hardly be put on 

notice of what claims to investigate by the very action that divests it of any 

further authority.  

Plaintiffs are also wrong to posit (Br. 29-30) that an agency, when 

investigating parallel administrative claims by later claimants, is charged 

with knowledge of earlier claimants’ efforts to assert broader claims in 

litigation.  Cf. Br. 29.  “The FTCA requires that each claim and each claimant 

meet the prerequisites for maintaining a suit against the government.”  

Turner ex rel. Turner v. United States, 514 F.3d 1194, 1200 (11th Cir. 2008) 

(quoting Dalrymple v. United States, 460 F.3d 1318, 1325 (11th Cir. 2006)).  

Thus, “each claimant must individually satisfy the jurisdictional prerequisite 

of filing a proper claim.”  Id.  
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Likewise, plaintiffs cannot benefit derivatively from the broader claims 

filed by others who, unlike plaintiffs, chose to present failure-to-warn 

allegations administratively.  Cf. Br. 25 n.6, 37 n.7.  That the government may 

have investigated the Park Service’s public communications in response to 

other claimants’ SF-95s cannot excuse plaintiffs’ failure to present the same 

claim.  A contrary holding would effectively convert every single SF-95 form 

into a classwide allegation on behalf of all other claimants, thereby expanding 

the federal government’s liability under the FTCA well beyond the 

individual-focused relief that Congress intended.9 

 Finally, plaintiffs’ suggestion that the absence of failure-to-warn 

allegations from their administrative claims might have made no difference 

to possible settlement (Br. 37) is without legal substance.  The presentment 

requirement of § 2675(a) is mandatory and not excusable on grounds of 

futility or inexpediency.  In any event, plaintiffs’ argument is inconsistent 

with their own litigating position.  Plaintiffs abandoned their firefighting 

claims (before a court ever ruled upon them) because they acknowledged 

 
9 Plaintiffs’ assertion that a person in privity with a claimant via 

subrogation may sue upon the latter’s administrative claim, cf. Br. 36-37 & 
n.7 (discussing Executive Jet Aviation, Inc. v. United States, 507 F.2d 508, 
516 (6th Cir. 1974)), does not mean that plaintiffs here can sue upon claims 
asserted by legal strangers.   
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that no FTCA liability would lie on those claims.  The fact that the agency did 

not propose settlement as to the particular claims that plaintiffs presented 

but abandoned is no reason to excuse their obligation to present the other 

claims for which they now seek relief.  

C. Section 2675(a) Is Jurisdictional And In All Events 

Mandatory  

1.  The correctness of the district court’s ruling does not turn on 

whether the presentment requirement is jurisdictional, but the district court 

correctly applied this Court’s precedent in that respect as well.  See Mem. 

Op. 24, RE160, PageID#5878.  “The requirement in 28 U.S.C. § 2675(a) that 

an administrative claim be filed as a prerequisite to filing a civil action … [is 

a] jurisdictional requirement[], not capable of waiver or subject to estoppel.”  

Garrett v. United States, 640 F.2d 24, 26 (6th Cir. 1981) (per curiam).  This 

Court, in decisions over many decades, has repeatedly reaffirmed the 

requirement’s jurisdictional character.10  That accords with the prevailing 

rule among circuits, most of which regard the requirement as jurisdictional. 

 
10 See, e.g., Blakely v. United States, 276 F.3d 853, 864 (6th Cir. 2002); 

Fishburn v. Brown, 125 F.3d 979, 982 (6th Cir. 1997); Joelson v. United 

States, 86 F.3d 1413, 1422 (6th Cir. 1996); Knapp v. United States, 844 F.2d 
376, 378-89 (6th Cir. 1988); Rucker v. U.S. Dep’t of Labor, 798 F.2d 891, 893 
(6th Cir. 1986); Executive Jet Aviation, 507 F.2d at 514-15; Petrovic v. 

Continued on next page. 
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That near-unanimity persists even after the Supreme Court has 

“br[ought] some discipline” to distinguishing requirements that are 

“jurisdictional” from those that are claim-processing rules.  Henderson ex 

rel. Henderson v. Shinseki, 131 S. Ct. 1197, 1202 (2011).  For example, 

“[u]nder the guidance of Henderson,” the Eighth Circuit reaffirmed en 

banc—consistent with “[a] vast majority of our sister circuits”—that “strict 

compliance with § 2675(a) is a jurisdictional prerequisite to suit under the 

FTCA.”  Mader v. United States, 654 F.3d 794, 805-08 (8th Cir. 2011) (en 

banc).  It explained that claim presentment is a condition on the United 

States’ waiver of sovereign immunity; has long been applied as jurisdictional 

without overruling by Congress; and is directly linked to the conferral of 

jurisdiction in 28 U.S.C. § 1346(b), which is expressly “‘[s]ubject to the 

provisions of chapter 171’” in which § 2675(a) resides, 654 F.3d at 807.  

Similarly, in White-Squire v. U.S. Postal Service, 592 F.3d 453 (3d Cir. 2010), 

the Third Circuit reaffirmed after Arbaugh that the FTCA’s presentation 

requirement is “jurisdictional” because it is “among the terms defining the 

 

United States, No. 17-6186, 2018 WL 4959031, at *1 (6th Cir. June 8, 2018); 
Bumgardner v. United States, 469 F. App’x 414, 417 (6th Cir. 2012); 
Johnston v. O’Neill, 130 F. App’x 1, 6 (6th Cir. 2005); Thompson, 8 F. App’x 
at 548. 
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United States’s consent to be sued.”  Id. at 457; see 28 U.S.C. § 2675(a) 

(mandating that “[a]n action shall not be instituted … against the United 

States” unless certain requirements are met (emphasis added)).   

This Court’s decision in Copen v. United States, 3 F.4th 875 (6th Cir. 

2021), does not counsel a different result.  In Copen, a divided panel departed 

from the prevailing view among courts of appeals by opining that an 

adjoining statutory provision—the “sum certain requirement” in § 2675(b)—

is not jurisdictional but instead a “claims-processing rule.”  Id. at 882.  As the 

district court here observed, Copen did not address distinct questions 

involving § 2675(a).  Mem. Op. 24, RE160, PageID#5878.  Indeed, even 

assuming “the sum certain requirement in § 2675[(b)] is not jurisdictional,” 

Copen, 3 F.4th at 884, there are sound reasons to conclude that Congress 

intended administrative presentment under § 2675(a) to be a prerequisite for 

subject matter jurisdiction11—just as other key provisions of “chapter 171” 

 
11 For example, the presentment requirement has no exceptions, 

whereas the sum certain may be exceeded “where the increased amount is 
based upon newly discovered evidence … or upon allegation and proof of 
intervening facts.”  28 U.S.C. § 2675(b); see Reed Elsevier, Inc. v. Muchnick, 
559 U.S. 154, 165 (2010) (existence of statutory exceptions weighs against 
“ascrib[ing] jurisdictional significance”).  And other statutes requiring prior 
presentment or exhaustion have long been deemed jurisdictional.  See, e.g., 
Smith v. Berryhill, 139 S. Ct. 1765, 1773 (2019) (Social Security Act’s 

Continued on next page. 
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are jurisdictional.  See Milligan, 670 F.3d at 692 (addressing “section 2680” 

exceptions).  This Court’s unpublished disposition in Kellom v. Quinn, Nos. 

20-1003, 20-1222, 2021 WL 4026789 (6th Cir. Sept. 3, 2021), which suggested 

without relevant briefing that § 2675(a) may not be jurisdictional, failed to 

consider relevant differences between the claim-presentment and sum-

certain requirements, and in any event as an “[u]npublished decision[]” is 

“not binding precedent.”  Crump v. Lafler, 657 F.3d 393, 405 (6th Cir. 2011). 

Moreover, even as to matters Copen did address, the panel’s 

characterization of the sum-certain requirement as non-jurisdictional was 

unnecessary, as the dissenting judge explained.  See Copen, 3 F.4th at 884-85 

(Rogers, J., concurring in part and dissenting in part).  That aspect of the 

panel’s decision therefore is not “binding on future panels of this court,” id. 

at 885, and does not displace this Court’s prior precedent.  

2.  In either case, plaintiffs are quite wrong to suggest (Br. 32, 48 & 

n.8) that they may be excused from failure to satisfy the presentment 

requirement because the United States did not raise that issue in its first 

motion to dismiss.  (In its initial motion, the government asserted the 

 

“‘jurisdictional’ requirement that claims be presented to the agency”);  
Bryan v. Office of Pers. Mgmt., 165 F.3d 1315, 1318 (10th Cir. 1999) (Federal 
Employee Health Benefits Act).  
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discretionary function exception, which is dispositive of the entirety of 

plaintiffs’ complaints as originally framed; the government’s presentment 

defense, by contrast, implicates only the plaintiffs’ failure-to-warn claims.)  

Even were the requirement non-jurisdictional, “[t]he defense of failure to 

state a claim … is protected from waiver through trial.”  Romstadt v. Allstate 

Ins. Co., 59 F.3d 608, 610-11 (6th Cir. 1995) (citing Fed. R. Civ. P. 12(h)(2)); 

cf. Arbaugh v. Y&H Corp., 546 U.S. 500, 507 (2006) (even nonjurisdictional 

requirements “endure[]” until trial).  The United States raised the 

presentment issue in a pretrial motion (after having also asserted failure to 

state a claim in its answers).  But even had it not done so, the defense would 

“remain stout until the end of the trial despite the defendant’s pleading-stage 

silence.”  Central States, Se. & Sw. Areas Health & Welfare Fund v. First 

Agency, Inc., 756 F.3d 954, 959 (6th Cir. 2014).  Contrary to plaintiffs’ 

apparent assumption, cf. Br. 32, 37, there is no other time limit on a 

defendant’s ability to challenge the legal sufficiency of the complaint.   

The district court thus was correct to “not consider the issue waived.”  

Mem. Op. 25, RE160, PageID#5879.12   

 
12 In district court, plaintiffs mistakenly suggested that § 2675(a) is not 

a prerequisite to suit but rather an “affirmative defense” forfeited if not 
Continued on next page. 
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Plaintiffs are similarly wrong to imply that the United States could be 

estopped from enforcing § 2675(a) in these cases.  Estoppel does not “lie 

against the Government as it lies against private litigants.”  Office of Pers. 

Mgmt. v. Richmond, 496 U.S. 414, 419 (1990).  As this Court has explained, 

“[a] party attempting to estop the government bears a very heavy burden,” 

under which it “must demonstrate some ‘affirmative misconduct’ by the 

government in addition to the other estoppel elements.”  Michigan Express, 

Inc. v. United States, 374 F.3d 424, 427 (6th Cir. 2004).  Such “affirmative 

misconduct” requires “more than mere negligence”:  “[i]t is an act by the 

government that either intentionally or recklessly misleads the claimant.”  

Id.   

Plaintiffs’ allegations in their Rule 59 motion, even if taken as true 

solely for present purposes, came nowhere close to satisfying that standard.  

Plaintiffs have not alleged that government counsel tried to “trick” them or 

acted “with malicious intent.”  Michigan Express, 374 F.3d at 428.  Rather, 

 

included in the government’s first pleading.  As the court explained, even if 
§ 2675(a) were deemed an affirmative defense, the government raised the 
issue “‘at a pragmatically sufficient time.’”  Mem. Op. 24-25, RE160, 
PageID#5878-79.  Plaintiffs’ opening brief notes the court’s conclusion (Br. 
48 n.8) but does not renew any argument that § 2675(a) is an affirmative 
defense; any such argument thus is forfeited.  In re Bagsby, 40 F.4th 740, 749 
(6th Cir. 2022). 
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even on plaintiffs’ telling (RE163, PageID#5974; RE163-1, PageID#5991, 

5997), counsel was simply stating the government’s understanding that the 

Reed action could adequately serve as a “test case” for litigating allegations 

of negligence that had also been raised in numerous (materially identical) 

administrative claims filed by the same plaintiffs’ counsel.  Those statements 

also were subject to repeated, express caveats that government counsel could 

not waive any insufficiencies under § 2675(a), cf. United States v. New York 

Rayon Importing Co., 329 U.S. 654, 660 (1947), and that counsel was 

speaking only to his then-current awareness.13  Certainly, counsel’s 

acknowledgment that the government was not “‘aware of any jurisdictional 

defects in the 202 administrative claims’” as far as those claims went, Br. 20, 

cannot be taken as authorization for plaintiffs to assert new claims in 

litigation that were never administratively presented.  The fact that plaintiffs 

may have misunderstood counsel’s statements as providing greater 

assurances than they actually contained cannot serve as a basis to excuse 

clear statutory requirements.  See, e.g., Premo v. United States, 599 F.3d 

 
13 To the extent plaintiffs now believe that § 2675(a) should not be 

deemed jurisdictional, government counsel’s statements about the apparent 
absence of “jurisdictional defects” can hardly be deemed a knowing and 
intelligent waiver of the government’s merits defenses.   
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540, 547 (6th Cir. 2010) (rejecting estoppel argument in FTCA suit where 

“[e]ven if, arguendo, the government’s letter can be deemed confusing,” 

plaintiff still did not prove “affirmative misconduct”); Michigan Express,  

374 F.3d at 427-28 (rejecting estoppel argument where “[i]t [wa]s true that 

the government could have worded the letter better,” but the “failure to 

explain is at best a negligent error”); cf. Holloway v. United States, 845 F.3d 

487, 492 (1st Cir. 2017) (rejecting argument that “HHS misled [plaintiff] into 

thinking that its investigatory needs were satisfied” by the SF-95 form, 

because precedent “let him know—as plain as day” that “a sum-certain dollar 

amount had to be included”). 

II. The Discretionary Function Exception Bars Plaintiffs’ 

Claims 

Plaintiffs’ failure-to-warn claims are independently barred by other 

FTCA provisions, which this Court may reach and resolve even without 

considering plaintiffs’ noncompliance with § 2675(a).  Cf. Ruhrgas AG v. 

Marathon Oil Co., 526 U.S. 574, 585 (1999) (court may “choose among 

threshold grounds for denying audience to a case on the merits”).   

The discretionary function exception bars suit for any claim “based 

upon the exercise or performance or the failure to exercise or perform a 

discretionary function or duty on the part of a federal agency or an employee 
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of the Government, whether or not the discretion involved be abused.”  

28 U.S.C. § 2680(a).  This provision “marks the boundary between Congress’ 

willingness to impose tort liability upon the United States and its desire to 

protect certain governmental activities from exposure to suit by private 

individuals.” United States v. Varig Airlines, 467 U.S. 797, 808 (1984).   

It “extends beyond high-level policymakers, and includes government 

employees at any rank exercising discretion.”  Kohl v. United States, 

699 F.3d 935, 940 (6th Cir. 2012).  Both steps of the discretionary function 

analysis are satisfied here.  

A. The Park Service Necessarily Exercised Discretion In 

Deciding When And How To Warn The Public   

At the first step, the Court inquires whether a “‘federal statute, 

regulation, or policy specifically prescribes a course of action for an 

employee to follow.’”  United States v. Gaubert, 499 U.S. 315, 322 (1991) 

(emphasis added).  If so, there is no room for judgment or choice, and the 

discretionary function exception is inapplicable.  Id.  “If, on the other hand, 

there was room for judgment or choice in the decision made, then the 

challenged conduct was discretionary.” Kohl, 699 F.3d at 940.  As discussed 

below, that is true even when the employee’s exercise of discretion lies in 

determining what specific course of action to take when implementing some 
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general requirement.  See Rosebush v. United States, 119 F.3d 438, 442 

(6th Cir. 1997).   

That test is satisfied here.  The Park Service’s decisions about when 

and how to warn the public about the Chimney Tops 2 Fire plainly involved 

choice and discretion, and plaintiffs have not identified any statute, 

regulation, or policy that specifically prescribed a particular course of action.  

Park Service personnel necessarily had to exercise judgment in evaluating 

the nature of the threat posed by the Chimney Tops 2 Fire, both at the outset 

and as conditions evolved, and in determining what types of warnings were 

warranted.   

The district court mistakenly concluded that, at least at the pleading 

stage, plaintiffs’ claims can escape dismissal because of two generally worded 

objectives within the Park Service’s Fire Management Plan.  First, a bullet 

point in FMP Section 3.3.2, subdivision C, identifies as a “Management 

Consideration” that “Park neighbors, Park visitors and local residents will be 

notified of all planned and unplanned fire management activities that have 

the potential to impact them.”  FMP 28, RE1-7, PageID#471.  Second, Table 

13 within Section 4.4.2, subdivision F—a chart listing “mitigation actions 

required to protect values at risk and to ensure the safety of park staff and 
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visitors as well as the neighboring public”—contains a bullet point stating 

that the Park will “[i]nform park neighbors of wildland fires.”14  Id. at 55, 

PageID#498. 

Those statements did not divest Park Service employees of all 

meaningful discretion.  As an initial matter, the document at issue—the 

FMP—is simply an agency planning document, not a binding directive.  As it 

states, the FMP “provides long-term direction for achieving park goals 

related to human safety and ecosystem management” and “outlines those 

actions that will be taken by Great Smoky Mountains National Park in 

meeting the fire management goals for the park.”  FMP 5, RE1-7, 

PageID#448.  Consistent with that purpose, various provisions of the FMP 

expressly contemplate that personnel responding to wildfires will have to 

exercise discretion.  See, e.g., id. at 30, PageID#473 (“wildfire managers may 

apply different strategies and tactics as part of the fire response” and 

consider various factors to determine “the best tactics to mitigate risks to the 

public and firefighters”).  That some provisions are couched in mandatory 

 
14 As noted (supra pp. 16-18), the district court also originally found 

(over the government’s objection) that two other Table 13 bullet points 
constituted specific directives, but later concluded that the government had 
not violated them.  Plaintiffs have not challenged those conclusions on appeal.   
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language does not transform the document’s fundamental character as one 

intended to inform personnel’s exercise of discretion, not to divest it.  See, 

e.g., Seaside Farm, Inc. v. United States, 842 F.3d 853, 859 (4th Cir. 2016) 

(warning that “[i]t would be the rare guidance manual that did not contain 

some arguably mandatory language,” and reasoning that “‘[t]he price of 

circulating internal guidance should not be an exponential increase’” in tort 

liability); Aragon v. United States, 146 F.3d 819, 824-25 (10th Cir. 1998) 

(manual’s “express qualification” that it was “‘intended for guidance’” 

“weigh[ed] heavily against” any conclusion that the manual “prescribed 

mandatory directives for the Air Force to follow”).   

More importantly, mandatory language precludes application of the 

discretionary function exception only when the obligations are established 

with specificity, in a manner precluding any relevant exercise of discretion in 

implementation.  See, e.g., Sharp ex rel. Sharp v. United States, 401 F.3d 440, 

444 (6th Cir. 2005) (inquiring whether manual “allowed no judgment or 

choice”); Rosebush, 119 F.3d at 442 (“The relevant inquiry is whether … 

policies mandated that the Forest Service maintain its campsites and fire pits 

in any specific manner.”); accord, e.g., Gonzalez v. United States, 851 F.3d 

538, 550 (5th Cir. 2017) (recognizing that if a policy mandates a standard but 
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“leaves it to a federal agency or employee to determine when and how to take 

action,” “the exercise of its authority is discretionary”).  

Here, FMP Sections 3.3.2 and 4.4.2 enumerate “[c]onsiderations” and 

general objectives without prescribing a specific course of conduct.  The 

statements contemplate that Park Service employees “shall” provide notice, 

in some unspecified way and at some unspecified time, if they identify a 

“potential to impact” Park visitors or neighbors.  But those statements do 

not specify any operative conditions under which particular notice is required 

(notwithstanding the existence of technical measures for forecasting a 

wildfire’s spread).  Indeed, the statements do not even define the key terms 

they use (e.g., “fire management activities”; “potential to impact”; “Park 

neighbors”).  As a result, employees necessarily retained discretion to decide 

when any of their “fire management activities” presented a “potential to 

impact” persons outside the Park; when, in what form, and to whom any 

notice should be directed; and what specific instructions or warnings to 

provide in that notice.  Thus, nothing in the FMP usurped the Park Service’s 

discretion in deciding “the precise manner in which” to communicate with 

the public and local officials about fire hazards.  Rosebush, 119 F.3d at 442; 

see also, e.g., Montez ex rel. Estate of Hearlson v. United States, 359 F.3d 
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392, 396 (6th Cir. 2004) (statutory duty was of a “general nature,” such that 

agency officials were left with “discretion[] in deciding how to accomplish 

these [mandatory] objectives”); Edwards v. Tennessee Valley Auth.,  

255 F.3d 318, 323 (6th Cir. 2001) (logic of Rosebush applied where “TVA has 

not adopted any requirement mandating that it maintain the area around the 

shoreline in a specific manner”); cf. Anestis v. United States, 749 F.3d 520, 

529 (6th Cir. 2014) (emergency policies were “specific directives” because 

their implementation was not “dependent upon the VA staff’s judgment”; 

whatever “limited discretion” that remained in their execution “would not 

involve a consideration of public policy”). 

In several cases, this Court has concluded that even when an agency 

policy requires specific action upon the occurrence of some predicate 

occurrence, an employee’s exercise of judgment in deciding whether that 

predicate has been satisfied is itself sufficient to preserve the discretionary 

character of the challenged conduct.  In Jude v. Commissioner of Social 

Security, 908 F.3d 152, 160-61 (6th Cir. 2018), for example, this Court held 

that the discretionary function exception protected the agency’s decision to 

suspend disability benefits to certain claimants because of suspected fraud.  

The statute had mandated that the agency “‘shall immediately redetermine 
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the entitlement of individuals to monthly insurance benefits … if there is 

reason to believe that fraud or similar fault was involved in the application.’”  

Id. at 160.  But that mandatory language did not defeat the agency’s 

discretion, because the agency’s “predicate determination that in fact there 

was reason to believe that there had been fraud itself involves ‘choice or 

judgment.’”  Id.  And despite the statute’s use of the word “immediately,” the 

Court concluded that “[p]laintiffs have pointed to no SSA regulations that fix 

an exact period” in which to act.  Id. 

The Court in Jude reaffirmed its reasoning in Myers v. United States, 

17 F.3d 890, 895 (6th Cir. 1994), in which the first prong of the discretionary 

function analysis was found satisfied notwithstanding certain mandatory 

instructions because those instructions “followed an ‘“if/then” logical 

structure’ that required the [employees] to make particular preliminary 

assessments involving judgment or choice prior to acting.”  Jude, 908 F.3d at 

159 (quoting Myers, 17 F.3d at 895).  That is, “[t]he decision whether the 

‘predicate condition exists’ involved sufficient discretion to satisfy the first 

prong of the Gaubert test even though the outcome of the preliminary 

assessment mandated specific corresponding next steps.”  Id.; see A.O. 

Smith Corp. v. United States, 774 F.3d 359, 365-66 (6th Cir. 2014) (same 
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where agency had to “exercise ‘judgment or choice’ in assessing [certain] 

antecedent conditions”).   

The same reasoning applies here.  Park Service officials had to exercise 

judgment in deciding whether—and at what point—the Chimney Tops 2 Fire 

(or, more precisely, their “fire management activities” in response to that 

fire) had the “potential to impact” neighboring residents.  Cf., e.g., Weissich 

v. United States, 4 F.3d 810, 814 (9th Cir. 1993) (manual provision requiring 

warnings “where a reasonably foreseeable risk of harm to a specific third 

party is believed to exist” necessarily “le[ft] it to the officers’ discretion to 

determine what [was] a reasonably foreseeable risk of harm”).   

Other courts likewise recognize that “[t]he existence of some 

mandatory language does not eliminate discretion when the broader goals 

sought to be achieved necessarily involve an element of discretion.”  Miller v. 

United States, 163 F.3d 591, 595 (9th Cir. 1998).  In Miller, Forest Service 

plans set out several mandatory duties, including provisions requiring 

employees to “monitor current and recent fire reports to target specific 

risks” and to “directly address[] the fire on the ground.”  Id. at 594.  The 

court of appeals explained that “while the above standards and procedures 

outline certain requirements for fire suppression, they do not eliminate 
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discretion” because “they did not tell the Forest Service to suppress the fire 

in a specific manner and within a specific period of time.”  Id. at 595.   

Thus, “[c]ourts have consistently held that where, as here, a 

government agent’s performance of an obligation requires that agent to 

make judgment calls, the discretionary function exception applies.”  

Gonzalez v. United States, 814 F.3d 1022, 1029 (9th Cir. 2016).15 

 
15 See, e.g., Ohlsen v. United States, 998 F.3d 1143, 1161-62 (10th Cir. 

2021) (“[T]he directive to ‘inspect’ the Pueblo’s work was ‘too general to 
remove the discretion’ from the government’s conduct in determining how or 
when to inspect the Pueblo’s work.”); Lam v. United States, 979 F.3d 665, 
679 (9th Cir. 2020) (acknowledging “general requirements,” but “the [Plan] 
does not specify how to carry [them] out”); Gonzalez, 851 F.3d at 546, 550 
(“[E]ven if the standard that ‘hazards do not exist on or along the trail’ is 
mandatory, the standard does not dictate how officials must meet that 
standard[.]”); S.R.P. ex rel. Abunabba v. United States, 676 F.3d 329, 335-36 
(3d Cir. 2012) (“[N]o statute, regulation, or policy mandated any particular 
method for warning about marine hazards at Buck Island.”); Bailey v. 

United States, 623 F.3d 855, 861 (9th Cir. 2010) (manual “strip[ped] the 
Corps of its discretion whether to replace missing or damaged signs,” but 
“d[id] not create a … specific directive regarding when the Corps must” act); 
Elder v. United States, 312 F.3d 1172, 1177-78 (10th Cir. 2002) (Park Service 
manual “contain[ed] mandatory safety guidelines,” but did not “dictate what 
actions park employees must take in response to particular problems”); 
GATX/Airlog Co. v. United States, 286 F.3d 1168, 1175 (9th Cir. 2002) 
(“[A]lthough the FAA must examine ‘pertinent technical data’ before issuing 
an STC, the FAA has discretion to determine what constitutes ‘pertinent 
technical data’…”); Blackburn v. United States, 100 F.3d 1426, 1431 (9th Cir. 
1996) (“[T]he [NPS] policy manuals’ broad mandate to warn the public of … 
special hazards involves the exercise of discretion in identifying such 
hazards, in determining which hazards require an explicit warning[,] and in 

Continued on next page. 
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The district court’s observation that “while regulations may fail to 

specify how and when they are to be implemented, they may nonetheless be 

non-discretionary as to whether they are to be implemented,” Mem. Op. 9, 

RE41, PageID#3103 (citing A.O. Smith, 774 F.3d at 361, 367), does not 

distinguish this precedent.  These cases do not involve a total failure to 

provide notice.  On the contrary, plaintiffs’ complaints (¶¶ 376-82, RE1, 

PageID#138-40) and opening brief (Br. 7-16) acknowledge the various forms 

of public notice issued about the Chimney Tops 2 Fire.  Plaintiffs argue only 

that the actions taken by the Park Service should be deemed insufficient to 

satisfy Section 3.3.2(C)’s general standard, as plaintiffs would interpret and 

apply it to these facts.  But that is precisely the kind of second-guessing of 

discretionary conduct that Congress intended to insulate from challenge 

under the FTCA.   

The district court itself acknowledged that the United States had 

tendered evidence that, in the government’s view, demonstrated compliance 

 

determining the precise manner in which to warn it of those hazards.”); 
Valdez v. United States, 56 F.3d 1177, 1180 (9th Cir. 1995) (Park Service’s 
guidelines “can be considered mandatory,” but “the means by which NPS 
employees meet these goals necessarily involves an exercise of discretion”); 
C.R.S. by D.B.S. v. United States, 11 F.3d 791, 801 (8th Cir. 1993) (Army 
Guidelines, though “contain[ing] ‘mandatory’ language,” “at best left all 
relevant details to the discretion of government employees”). 
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with Sections 3.3.2(C) and 4.4.2(F) of the FMP.  The court declined to accept 

that evidence only because it desired more detail:  it faulted the government 

for “not provid[ing] the Court with the list of individuals and entities that 

received the press releases or E-Blast” and not producing “declarations or 

deposition testimony” about the contents of “communications between the 

Park’s leadership and Gatlinburg officials.”  Mem. Op. 18-19, RE87, 

PageID#3520-21.  But nothing in the text of Sections 3.3.2 and 4.4.2 

mandated any specific steps to begin with, much less required the 

government to tender any particular forms of evidence to a reviewing court.  

The district court thus mistakenly substituted its own judgment for the 

discretion of Park Service officials in the manner Congress sought to 

preclude by enacting § 2680(a).16 

B. Decisions About When And How To Warn The Public 

Implicate Public Policy Considerations   

At the second step, the Court inquires whether the judgment exercised 

was “of the kind that the discretionary function exception was designed to 

shield,” Gaubert, 499 U.S. at 322-23 (quoting Berkovitz ex rel. Berkovitz v. 

 
16 In the event this litigation proceeds, the government stands ready to 

present the additional evidence that the district court believed necessary for 
justifying a dismissal on discretionary-function grounds.   
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United States, 486 U.S. 531, 536 (1988))—that is, whether it “involve[d] the 

permissible exercise of policy judgment.”  Berkovitz, 486 U.S. at 537.  “The 

focus of the inquiry is not on the agent’s subjective intent,” but rather, “on 

the nature of the actions taken and on whether they are susceptible to policy 

analysis.”  Gaubert, 499 U.S. at 325. 

As an initial matter, once the Park Service’s choices about how to 

implement Section 3.3.2(C) and 4.4.2(F) are recognized to be discretionary, 

“there is a ‘strong presumption’ that [their] conduct meets the second part of 

the Gaubert test as well.”  A.O. Smith, 774 F.3d at 371; see also Jude,  

908 F.3d at 159.   

With or without that presumption, it is obvious that decisions about 

whether, when, and how to warn the public of hazards are “susceptible to 

policy analysis.”  A.O. Smith, 774 F.3d at 370 (quoting Gaubert, 499 U.S. at 

325).  The purpose of a warning is to influence the behavior of the public and 

other government officials in the face of a particular hazard.  Questions about 

whether, when, and how to raise public alarm inherently involve policy-laden 

judgments about whether a relevant risk has become substantial enough to 

merit widespread attention; what specific information should be shared; what 

(if any) responsive actions should be encouraged or directed; and whether, 
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particularly in the face of uncertainty, there are any countervailing 

considerations that counsel in favor of a delayed or moderated response.  

Indeed, this Court has recognized that “the government is ‘generally 

shielded from tort liability’ in deciding whether to warn of potential 

dangers,” stating that “it is the type of decision that ‘fit[s] within the second 

prong of the discretionary function test.’”  A.O. Smith, 774 F.3d at 369; see, 

e.g., Sharp, 401 F.3d at 445 (“[d]ecisions protected from tort liability” 

generally include: “the proper response to hazards” and “whether to warn of 

potential dangers”); Rich v. United States, 119 F.3d 447, 452 (6th Cir. 

1997) (similar); Rosebush, 119 F.3d at 443 (“[T]he decision whether to warn 

of potential danger is a protected discretionary function.”); accord, e.g., 

Clendening v. United States, 19 F.4th 421, 436 (4th Cir. 2021) (recognizing 

policy choices inherent in government’s “decision not to provide additional, 

earlier, or more urgent warnings”). 

Again, plaintiffs’ submissions confirm the policy-based nature of the 

conduct at issue.  They suggest that earlier warnings could have “served 

many purposes” for Park Service leadership, including “obtaining help 

fighting the fire, putting surrounding agencies on notice that they should 

take action to prevent the spread of the fire,” and “giving the people in those 

Case: 22-5492     Document: 22     Filed: 10/05/2022     Page: 68



57 

areas more time to evacuate.”  Br. 42.  And they emphasize that a consultant 

commissioned by local officials had formulated various recommended policy 

responses, including “[d]efin[ing] a process” to “ensure better, timely 

communication from [the Park] to surrounding communities”; negotiating a 

“detailed memorandum agreement to provide mandatory communications 

requirements” among neighboring authorities; and “[e]stablish[ing] 

redundant communications” (such as “hot links”).  Br. 15-16.  Those 

criticisms inform plaintiffs’ belief that the Park Service’s existing policies 

were insufficient.  But the FTCA precludes litigation over discretionary 

judgments “whether or not the discretion involved be abused.”  28 U.S.C. 

§ 2680(a). 

III. Plaintiffs’ Claims Are Also Foreclosed By The 

Misrepresentation Exception 

Plaintiffs’ claims are also barred by 28 U.S.C. § 2680(h), which 

precludes “[a]ny claim arising out of … misrepresentation [or] deceit.”  That 

exception is not limited to intentional torts, but also “includes claims arising 

out of negligent” conduct.  Fitch v. United States, 513 F.2d 1013, 1015 (6th 

Cir. 1975).  And it embraces both affirmative misstatements as well as 

alleged failures to communicate.  See, e.g., Zelaya v. United States, 781 F.3d 

1315, 1334-35 (11th Cir. 2015); Lawrence v. United States, 340 F.3d 952, 958 
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(9th Cir. 2003); Muniz-Rivera v. United States, 326 F.3d 8, 13 (1st Cir. 2003).  

Thus, claims are barred to the extent they rest on an alleged “failure to use 

due care in communicating information.”  Block v. Neal, 460 U.S. 289, 297 

(1983); see, e.g., JBP Acquisitions, LP v. United States ex rel. FDIC,  

224 F.3d 1260, 1264 (11th Cir. 2000) (misrepresentation exception applies 

where failure to provide accurate information “is the crucial element in the 

chain of causation from defendant’s negligence to plaintiffs’ damages”).   

In Block, the Supreme Court made clear that a claim embracing 

allegations of negligent communication is not barred to the extent it rests on 

“the Government’s breach of a different duty” under state law.  460 U.S. at 

297; see id. at 297-98 (plaintiff stated claim under “Good Samaritan doctrine” 

that agency officials “failed to use due care” when “voluntarily undert[aking] 

to supervise construction of her house”).  But a plaintiff’s characterization of 

his or her claim does not control; the Court must “look beyond the literal 

meaning of the language to ascertain the real cause of complaint.”  Fitch,  

513 F.2d at 1015.  Thus, in Fitch, this Court applied the misrepresentation 

exception to a plaintiff’s claim that the Army had negligently drafted him, 

finding that his claim accrued “when Government agents misrepresented 

[his] obligation to enter the Army.”  Id. at 1016.   
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Similarly, many courts have concluded that claims alleging a failure to 

warn of known hazards, absent some other state-law duty, are barred by the 

misrepresentation exception.  See Kim v. United States, 940 F.3d 484, 492-93 

(9th Cir. 2019) (dismissing personal-injury tort claim that National Park 

Service “concealed information about the dangers posed by” a particular 

tree); Doe v. Holy See, 557 F.3d 1066, 1084 n.10 (9th Cir. 2009) (per curiam);  

Lawrence, 340 F.3d at 958; National Mfg. Co. v. United States, 210 F.2d 263, 

275-76 (8th Cir. 1954) (dismissing claim that government “fail[ed] to inform 

or warn” public that a dangerous flood was imminent); Clark v. United 

States, 218 F.2d 446, 452 (9th Cir. 1954) (similar as to “false assurances of 

safety” regarding flood risk). 

The district court mistakenly reasoned that plaintiffs’ claims “ple[d] 

negligence, not negligent misrepresentation,” because plaintiffs alleged that 

the Park Service had an “operational” duty “to notify ‘Park neighbors, Park 

visitors and local residents’” under Section 3.3.2(C) of the FMP.  Mem. Op. 

12, 16, RE160, PageID#5866, 5870.  But it is state law—not federal 

policies—that must impose the relevant duty for the United States to be held 

liable under the FTCA.  See Zelaya, 781 F.3d at 1324 (“[F]ail[ure] to perform 

duties imposed by federal law is insufficient by itself to render the federal 
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government liable ….”); Dalrymple, 460 F.3d at 1327 (similar); Hornbeck 

Offshore Transp., LLC v. United States, 569 F.3d 506, 509-12 (D.C. Cir. 2009) 

(dismissing FTCA claim “grounded entirely in federal law, not local law” and 

collecting similar cases).17   

Plaintiffs have failed to allege any breach of a state-law duty distinct 

from an obligation to “use due care” when warning neighbors about potential 

natural hazards.  Block, 460 U.S. at 297.  On the contrary, they made clear in 

district court that they rely only on an alleged “duty to warn” under federal 

agency documents, see Tr. 31, 34-35, 39, 49, RE162, PageID#5912, 5915-16, 

5920, 5930—a duty that plainly cannot support FTCA liability. 

The district court also erred in concluding that “the misrepresentation 

exception … is largely limited to commercial settings” and that “this case 

should not be a deviation” from that principle.  Mem. Op. 16, RE160, 

PageID#5870.  Nothing in the FTCA limits “misrepresentation”—or, for 

that matter, any of the other excepted torts in § 2680(h)—to “commercial” 

 
17 Thus, the key question under discretionary function analysis 

(§ 2680(a))—whether Section 3.3.2 of the FMP constitutes a specific directive 
divesting federal employees of all relevant discretion—is distinct from the 
key question under misrepresentation analysis (§ 2680(h)):  whether 
plaintiffs have alleged breach of some state-law duty distinct from a duty of 
care in communicating information. 
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activity.  Congress referred to “misrepresentation” generally, thereby 

embracing such claims to whatever extent they are actionable under state 

law.  28 U.S.C. § 2680(h).  There is no sound basis for allowing a plaintiff to 

pursue liability against the government for non-commercial 

misrepresentations under state law, but not for commercial ones.18  If 

Congress intended that result, it would have said so.   

The better understanding of the law is reflected by this Court’s 

decision in Fitch.  There, this Court applied the misrepresentation exception 

to preclude a plaintiff’s claim that he had been negligently drafted into the 

Army, notwithstanding the lack of “commercial” activity involved.  Similarly, 

other courts have recognized that just as “the tort of misrepresentation 

involves the dissemination of information generally and not only in 

commercial contexts,” so too does the misrepresentation exception of the 

 
18 The Supreme Court’s observation that the tort of misrepresentation 

originated in suits alleging “‘invasion of interests of a financial or commercial 
character,’” United States v. Neustadt, 366 U.S. 696, 711 n.26 (1961); cf. Keir 

v. United States, 853 F.2d 398, 411 (6th Cir. 1988), does not prevent states 
from imposing liability for misrepresentation in non-commercial contexts, 
and correspondingly, did not “hold that the exception” of § 2680(h) “cannot 
apply in [such] other contexts,” either.  Kim, 940 F.3d at 493.  On the 
contrary, Neustadt favorably cited several cases that applied § 2680(h) in 
cases involving public warnings about natural hazards, including National 

Mfg. Co. and Clark.   
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FTCA.  Jimenez-Nieves v. United States, 682 F.2d 1, 4 (1st Cir. 1982); 

see, e.g., Esquivel v. United States, 21 F.4th 565, 578 (9th Cir. 2021) 

(misrepresentation exception barred plaintiff’s claim that government 

miscommunicated its intended firefighting efforts); Kim, 940 F.3d at 492-93 

(“explicitly reject[ing] the notion that the exception applies only to claims for 

economic loss,” and citing cases); In re FEMA Trailer Litig., 713 F.3d 807, 

812 (5th Cir. 2013) (per curiam) (exception barred claim challenging agency’s 

“failure to publicize … information it received relating to formaldehyde 

levels and occupant risk” in FEMA trailers); Dyer v. United States,  

96 F. Supp. 2d 725, 737-38 (E.D. Tenn. 2000) (citing Fitch and dismissing 

claims that government “misrepresented the fundamental nature of the 

toxins [plaintiff] encountered while working at Oak Ridge”); Takacs v. Jump 

Shack, Inc., 546 F. Supp. 76 (N.D. Ohio 1982) (exception barred claim that 

FAA provided negligent assurances of safety as to parachute rig used by 

plaintiff’s decedent); Lloyd v. Cessna, 429 F. Supp. 181, 187 (E.D. Tenn. 

1977) (similar). 
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CONCLUSION 

For the foregoing reasons, the judgments should be affirmed. 
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DESIGNATION OF RELEVANT DISTRICT COURT DOCUMENTS 

Pursuant to Circuit Rules 28(b)(1)(A)(i) and 30(g)(1), the government 

designates the following district court documents as relevant:  

 

Reed, et al. v. United States, No. 3:18-cv-201: 

Record 

Entry 

PageID#  Description  

1 1-148 Complaint  

1-3 & 1-4 153-163 Administrative Claim Forms (SF-95) 

1-5 164-279 National Park Service, Chimney Tops 2 Fire 

Review: Individual Fire Review Report 

1-7 444-529 National Park Service, Great Smoky Mountains 

National Park: Fire Management Plan 

23 1925-1927 Motion to Dismiss for Lack of Subject Matter 
Jurisdiction 

23-1 1928-1976 Memorandum in Support of Motion to Dismiss for 
Lack of Subject Matter Jurisdiction 

41 3095-3114 Memorandum Opinion 

42 3115-3116 Order 

49 3133-3136 Renewed Motion to Dismiss for Lack of Subject 
Matter Jurisdiction  

49-1 3137-3154 Memorandum in Support of Renewed Motion to 
Dismiss for Lack of Subject Matter Jurisdiction 

49-3 3159-3216 Declaration of Dana Soehn with attachments 

49-4 3217-3234 Declaration of Warren Bielenberg with 
attachments 

52 3242-3318 Answer 

87 3503-3523 Memorandum Opinion and Order 

109 3843-3847 Motion to Dismiss for Lack of Subject Matter 
Jurisdiction 

109-1 3848-3865 Memorandum in Support of Motion to Dismiss for 
Lack of Subject Matter Jurisdiction  

110 3871-3874 Motion to Dismiss for Lack of Subject Matter 
Jurisdiction  
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110-1 3875-3887 Memorandum in Support of Motion to Dismiss for 
Lack of Subject Matter Jurisdiction  

160 5855-5880 Memorandum Opinion and Order 

161 5881 Judgment  

162 5882-5964 Transcript of Proceedings (August 18, 2021) 

163 5965-5989 Motion to Alter or Amend Judgments 

163-1 5990-5997 Declaration of Gordon Ball and attachments 

164 5998-6024 Opposition to Motion to Alter or Amend 
Judgments 

164-1 6025-6038 Declaration of Theodore Atkinson and 
attachments 

168 6148-6154 Order  

170 6156-6158 Notice of Appeal 

 

Anculle, et al. v. United States, No. 3:18-cv-308: 

Record 

Entry 

PageID#  Description  

1 1-175 Complaint 

1-1 & 1-2 176-259 Administrative Claim Forms (SF-95) 

35 1003-1022 Memorandum Opinion 

36 1023-1024 Order 

72 1425-1445 Memorandum Opinion and Order 

139 3652-3677 Memorandum Opinion and Order 

140 3678 Judgment 

145 3860-3866 Order 

146 3867-3870 Notice of Appeal 

 

Adkins, et al. v. United States, No. 3:18-cv-310: 

Record 

Entry 

PageID#  Description  

1 1-190 Complaint 

1-1 191-300 Administrative Claim Forms (SF-95) 

35 1044-1063 Memorandum Opinion 
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36 1064-1065 Order 

73 1493-1513 Memorandum Opinion and Order 

140 3720-3745 Memorandum Opinion and Order 

141 3746 Judgment 

146 3928-3934 Order  

147 3935-3939 Notice of Appeal 

 

Vance, et al. v. United States, No. 3:19-cv-283: 

Record 

Entry 

PageID#  Description  

1 1-158 Complaint 

1-1 to 1-7 159-167 Administrative Claim Forms (SF-95) 

18 389-409 Memorandum Opinion 

19 410 Order 

51 776-796 Memorandum Opinion and Order 

118 3003-3028 Memorandum Opinion and Order 

119 3029 Judgment 

124 3211-3217 Order 

125 3218-3220 Notice of Appeal  

 

Barnes, et al. v. United States, No. 3:19-cv-296: 

Record 

Entry 

PageID#  Description  

1 1-169 Complaint 

1-1 171-234 Administrative Claim Forms (SF-95) 

17 456-476 Memorandum Opinion 

18 477 Order 

50 853-873 Memorandum Opinion and Order 

117 3080-3105 Memorandum Opinion and Order 

118 3106 Judgment 

123 3288-3294 Order 

124 3295-3298 Notice of Appeal  
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Abbott, et al. v. United States, No. 3:20-cv-149: 

Record 

Entry 

PageID#  Description  

1 1-185 Complaint 

1-4 192-299 Administrative Claim Forms (SF-95) 

29 412-423 Memorandum Opinion and Order 

100 2741-2766 Memorandum Opinion and Order 

101 2767 Judgment 

107 2951-2957 Order  

109 2959-2963 Notice of Appeal  
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A1 
 

28 U.S.C. § 1346—United States as defendant. 

…  

(b) (1) Subject to the provisions of chapter 171 of this title, the district 
courts, together with the United States District Court for the District of the 
Canal Zone and the District Court of the Virgin Islands, shall have exclusive 
jurisdiction of civil actions on claims against the United States, for money 
damages, accruing on and after January 1, 1945, for injury or loss of 
property, or personal injury or death caused by the negligent or wrongful act 
or omission of any employee of the Government while acting within the scope 
of his office or employment, under circumstances where the United States, if 
a private person, would be liable to the claimant in accordance with the law of 
the place where the act or omission occurred. 

….  

__________________________________________________________________ 

 

 

28 U.S.C. § 2675—Disposition by federal agency as prerequisite; evidence.  

(a) An action shall not be instituted upon a claim against the United States 
for money damages for injury or loss of property or personal injury or death 
caused by the negligent or wrongful act or omission of any employee of the 
Government while acting within the scope of his office or employment, unless 
the claimant shall have first presented the claim to the appropriate Federal 
agency and his claim shall have been finally denied by the agency in writing 
and sent by certified or registered mail. The failure of an agency to make 
final disposition of a claim within six months after it is filed shall, at the 
option of the claimant any time thereafter, be deemed a final denial of the 
claim for purposes of this section. The provisions of this subsection shall not 
apply to such claims as may be asserted under the Federal Rules of Civil 
Procedure by third party complaint, cross-claim, or counterclaim. 

. . . . 
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A2 
 

28 U.S.C. § 2680—Exceptions.   

The provisions of this chapter and section 1346(b) of this title shall not apply 
to— 
 

(a) Any claim …  based upon the exercise or performance or the failure to 
exercise or perform a discretionary function or duty on the part of a federal 
agency or an employee of the Government, whether or not the discretion 
involved be abused. 
 
. . .  

 

(h) Any claim arising out of …  misrepresentation ….  
 
. . . .  
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