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PRELIMINARY STATEMENT 

The government respectfully submits this memorandum of law in opposition to the 

defendant’s motion to suppress (1) an out-of-court video identification made by one of the victims 

in the defendant’s April 12, 2022 mass shooting and (2) the defendant’s post-arrest statements.  

See Defendant’s Motions to Suppress (ECF No. 39) (“Def. Mot.”).  Because the victim’s 

identification is reliable and because the defendant’s statements are admissible pursuant to the 

public safety exception to Miranda, the defendant’s motion should be denied in its entirety.  

BACKGROUND 

I. The Victim’s Video Identification of the Defendant  

On April 12, 2022, at approximately 8:26 a.m., the defendant committed a mass 

shooting on an N train subway car in Brooklyn.  To disguise himself, the defendant wore an orange 

reflective jacket (similar to an MTA or construction vest) and a hard hat, and had several bags with 

him, including a black cart on wheels and a bag of fireworks.  Before the N train reached the 36th 

Street station in Sunset Park, the defendant set off a smoke bomb and then began shooting his 

Glock 17 at passengers.  The N train stalled before reaching the 36th Station, leaving the subway 

passengers trapped and unable to escape.  During his attack, the defendant successfully shot ten 

passengers.  Even more passengers suffered from smoke inhalation and other physical injuries 

caused by the panic and chaos of the defendant’s attack.     

Eventually, the N train pulled into the 36th Street station and the doors opened.  

Many passengers ran onto an R train which was waiting across the platform.  The defendant’s 

gun—which had his DNA on it—subsequently was recovered from the N train.  The defendant’s 

hard hat, orange reflective jacket, phone, credit cards, fireworks, ax, and other items also were all 

recovered from the N train and 36th Street subway platform after the attack.   
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One of the victims of the defendant’s attack, Victim-1, used his cell phone to take 

a video immediately after the defendant stopped shooting his gun while the passengers were still 

trapped on the N train.  The video continued to record as the train doors opened and the victims 

poured out onto the platform.  The video is attached as Exhibit A.  In the video, while still on the 

train, Victim-1 tells a gunshot victim who is crying out in pain to “stay low” and says that he will 

help the gunshot wound victim.  Victim-1 repeatedly tries to calm the gunshot wound victim and 

helps him off the train and onto the platform.  The video shows multiple people laying prone on 

the subway platform bleeding and crying out for help.  A subway worker then starts yelling for the 

passengers to board the R train across the platform and asks: “did anyone see what happened?”  

Victim-1 responds “yes” and then describes the attack, including that there was an “explosion 

bomb” with “black smoke” and “popping sound” that came from the end of the train next to a 

construction worker “with orange clothes on.”  See Exhibit A at 2:45 (FJ_0015550).1  

Approximately one minute later, as the MTA workers are trying to understand what happened, the 

video captures Victim-1 yell out again “Orange! Orange! He was wearing orange!”  See id. at 3:35. 

 

 
1 Because the government’s exhibits—which are subject to the Protective Order 

entered by the Court—include personal identifying information about victims of the defendant’s 
crimes, witnesses in the case, and the defendant, the government respectfully moves to file the 

exhibits under seal.  See United States v. Amodeo, 71 F.3d 1044, 1051 (2d Cir. 1995) (“In 
determining the weight to be accorded an assertion of a right of privacy, courts should first consider 

the degree to which the subject matter is traditionally considered private rather than public.”); 
United States v. Doe, 63 F.3d 121, 128 (2d Cir. 1995) (danger to a person may be compelling 

reason to override the public’s right of access in context of courtroom closure).  As these facts 

provide support for “specific, on the record findings” necessary to support sealing, Lugosh v. 

Pyramid Co., 435 F.3d 110, 119-20 (2d Cir. 2006), the government respectfully requests that the 

Court record grant the government’s motion to seal the exhibits. 
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Victim-1 was then taken to the hospital.  At approximately 10:30 a.m., just two 

hours after the attack, a New York City Police Department (“NYPD”) Officer interviewed the 

defendant.  See Exhibit B (FJ_0004550).2  At the hospital, Victim-1 told the officer that he boarded 

the N train and was about to sit down but a man told him not to sit there because there was “piss” 

on the seat, so he moved away.  Vicitm-1 described the man as “black,” “heavy set,” wearing an 

“orange vest,” “possible construction hat or skull cap,” “long sleeve shirt,” “dark pants,” “light 

colored mask,” and “appeared to have a beard.”  Victim-1 stated that the man had a black rolling 

suitcase and a white bag with him.  Victim-1 explained that a minute or two later, Victim-1 saw 

the man drop a canister and heard the man yell “Oh, shit.”  According to Victim-1, the subway 

then began to fill with smoke and he heard what sounded like fireworks followed by screams. 

Later that day, while still at the hospital and prior to being shown the videos at issue 

in the defendant’s motion, Victim-1 provided a detailed description of the attack and the 

perpetrator to an agent from the Federal Bureau of Investigation (“FBI”) that was consistent with 

the victim’s initial identifying statements immediately after the attack.  See Exhibit C 

(FJ_0008331).  Victim-1 reiterated that he boarded the train and was about to sit down but a man 

told him there was urine on the seat.  Victim-1 stated that he then moved approximately 20 feet 

away to an open seat.  Victim-1 described the man as being black and wearing “an orange vest like 

a construction worker” and having a “black luggage bag with wheels and a white plastic bag.”  

Victim-1 again described the attack, stating that he heard the man yell “oh shit,” saw a large silver 

 

 
2 Exhibit B, the NYPD report memorializing the interview of Victim-1, incorrectly 

lists the hospital as Lutheran Medical Center but provides the correct address of NYU Langone 

hospital, which is where Victim-1 was treated and interviewed.   
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canister which emitted white and then black smoke, and then heard “a series of 20 pops, people 

yelling, a pause for silence and then another 15 shots.” 

Later that night, at approximately 8:30 p.m., two NYPD officers showed Victim-1 

two videos of the defendant walking towards the Kings Highway subway station dated April 12, 

2022.  In the videos, the defendant is wearing an orange reflective jacket, holding a black bag, and 

rolling a second black bag.  The defendant’s face appears to be covered by a large dark mask.  See 

Exhibits D and E (FJ_0004655 and FJ_0004556).  After watching the videos, Victim-1 stated that 

the orange jacket in the video “appears to be the orange reflective jacket” that the individual on 

the subway was wearing; that “the hard hat looks the same, I remember it being yellow or white 

but a light color like that;” and that “the most telling is the bag he has is the same bag.”  Victim-1 

went on to state that “when [Victim-1] got on the subway, [Victim-1] made eye contact with him, 

and he was slumped over on that bag.”  When asked how confident Victim-1 was in his statements, 

Victim-1 said “very sure.”  Still images from the videos are below.  
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II. The Defendant’s Arrest and Post-Arrest Statements  

After his attack on the N train, the defendant fled.  For approximately 30 hours, the 

defendant evaded law enforcement as agents investigated the shooting and tried to determine who 

the shooter was, where he was hiding, whether he planned other imminent attacks, whether he was 

in possession of other weapons, if he worked alone or with others, and whether he had hidden 

explosive devises on the subway car or anywhere else in the city.  Notably, through their 

investigation, law enforcement officers learned that that the defendant had purchased at least one 

additional gun which had not been recovered on the subway car.  See Exhibit F (FJ_0001299).  A 

search of the defendant’s storage unit uncovered ammunition, magazines, a possible gun rack, gun 

cases, targets, a hobby fuse, and butane, among other items.  See Exhibit G (FJ_0011527).  A 

search of the apartment the defendant had stayed at right before the attack uncovered a smoke 

bomb, an empty rifle magazine, an empty 9mm magazine, and a fuse, among other items.  See 

Exhibit H (FJ_0011706).   

On April 13, 2022, at approximately 1 p.m., a full day and a half after the attack, 

the defendant called CrimeStoppers and turned himself into law enforcement in the East Village.  

The defendant was arrested and charged with committing terrorist attacks and other violence 

against railroad carriers, in violation of Title 18, United States Code, Section 1992(a)(7).  He 

subsequently was transported to the NYPD’s 9th Precinct.   

While at the 9th Precinct, at approximately 2:30 p.m., an FBI agent and NYPD 

officer asked the defendant a limited set of questions related to public safety to ensure the 

defendant had not planned additional imminent attacks or had hidden unsecured firearms or 

explosives in the city.  The public safety interview lasted less than 4 minutes.  A video of the public 

safety interview is attached as Exhibit I and a transcript of the interview is attached as Exhibit J.   
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The first thing the agent stated was “just right off the bat here, we need to know are 

there any other weapons?  Is anybody else in danger?”  See Exhibit I at 14:31 (FJ_0007453).  The 

agent clarified that he meant “did you leave the gun somewhere that a little kid can grab and hurt 

someone?”  In response, the defendant stated that he did not know what the agent was talking 

about.  The agent then asked “are there any more plans to hurt anybody else?”  Again, the defendant 

responded “I don’t know what you’re talking about.”  The agent clarified “fireworks, grenades, 

anything?” to which the defendant responded “I have no idea what you’re talking about at all.  See, 

I was on the train.  I was on the train.”  The agent then said “you were on the train?” and the 

defendant responded “I was on the train when whatever happened, happened.”   

The agent immediately steered the interview to public safety questions asking, 

“You didn’t grab anything and put it somewhere? Kick it out of the way? Anything that we need 

to worry about that someone is going to grab?”  The defendant denied having any weapons and 

stated that all he had was his “equipment that was in [his] bag and in [his] shopping cart” and 

clothes to cover his face “because of the smoke.”  Once again, the agent steered the conversation 

back to public safety and explained that “what we’re a little worried about is if there’s a dump 

somewhere that a little kid is going to find and want to bring . . . ”  The defendant interrupted the 

agent and stated, “the guns I have, and I’ve had guns. I’ve had—I have—a Ranch 14 rifle.  I had 

a MAC .22 pistol.  I have a Harvester 9mm.  All those guns I got rid of them.  They’ve been 

disposed of.”  

The agent then asked whether there was “anything left in New York City that we 

have to be worried about” like “explosives.”  The defendant stated that “all those questions could 

be answered, you know, after I seek legal advice,” and the agent responded that “right now I’m 

just worrying about if someone outside is going to get hurt by something.”  The defendant denied 
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having anything outside that would hurt anyone and denied knowing anything about an explosive.  

The agent explained that he wanted to ensure that there were no explosives that could detonate in 

the city and that there was no firearms a child could access.  In response, the defendant reiterated 

that “every firearm I have has been disposed of and that’s all I can tell you. So no other firearms 

with me.”   

The Agent asked if the defendant saw anything on the train that “we should be 

aware about.”  The defendant responded that the agents would find out about all of that once he 

spoke to a lawyer, to which the officer stated: “I’ll ask you one last time.  I’m going to ask you for 

the public safety of New York, there’s nothing hidden that is going to explode?  There’s no bombs 

that are going to go off?  You have no friends that are going to do something bad that the public is 

in danger of right now?”  In response, the defendant stated that he has no friends and is a “loner,” 

and that all he does is “drink and make YouTube videos.”  The agent then ended the public safety 

interview at approximately 2:36 p.m. and asked the defendant if he wanted anything to drink.   

Approximately 5 minutes later, a different FBI agent and NYPD officer entered the 

room and read the defendant his Miranda rights.  The defendant then signed an advice of rights 

form and agreed to speak to the agents.  See Ex. I at 14:41.  As discussed further below, the 

government does not intend to offer any statements from this second interview, and therefore the 

defendant’s motion to suppress these particular statements should be denied as moot. 

ARGUMENT 

I. The Victim’s Identification Is Admissible  

At trial, the government intends to call Victim-1 and elicit testimony that he was 

on the N train and interacted with a man wearing an orange reflective jacket and a hard hat with 

black bags who told Victim-1 not to sit next to him and said “oh shit” when the smoke bomb went 
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off right before the shooting began.  The government also intends to introduce evidence that, on 

the night of the attack, Victim-1 was shown two videos of the defendant walking towards the Kings 

Highway subway station and identified the individual in the video as wearing similar clothing, 

rolling the same black bag, and generally having the same build as person he saw on the N train.  

Because Victim-1 consistently and reliably described the perpetrator of the attack multiple times 

before identifying the defendant in the video, Victim-1’s identification of the defendant is 

independently reliable.  Accordingly, the Court should dismiss the defendant’s motion to suppress 

Victim-1’s identification in its entirety.3     

A. Applicable Law 

A prior identification is generally admissible under Rule 801(d)(1)(C) of the 

Federal Rules of Evidence. See United States v. Simmons, 923 F.2d 934, 950 (2d Cir. 1991) 

(quoting United States v. Owens, 484 U.S. 554, 562-63 (1988).  “Such an identification will be 

excluded on constitutional grounds only when it is ‘so unnecessarily suggestive and conducive to 

irreparable mistaken identification that [the defendant] was denied due process of law.’”  Id. (citing 

United States v. DiTommaso, 817 F.2d 201, 213 (2d Cir.1987)).  “[E]ven a suggestive out-of-court 

identification will be admissible if, when viewed in the totality of the circumstances, it possesses 

sufficient indicia of reliability.”  Id.  “The linchpin in determining the admissibility of 

identification testimony is reliability.”  United States v. Diaz, 986 F.3d 202, 207 (2d Cir. 2021).   

“To determine whether the identification testimony is admissible, the Supreme 

Court has established a two-step inquiry.”  Cardova v. Lavalley, 123 F. Supp. 3d 387, 395 (WFK) 

 

 
3 The government does not intend to ask Victim-1 to make an in-court identification 

of the defendant.  Accordingly, the defendant’s motion to suppress an in-court identification is 

moot.  See Def. Br. at 1.   
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(E.D.N.Y. 2015).  The first inquiry is “whether the pretrial identification procedures unduly and 

unnecessarily suggested that the defendant was the perpetrator.”  Diaz, 986 F.2d at 207.  “Even if 

an identification is improperly suggestive, the witness’s identification of the suspect is still 

admissible if the identification has independent reliability.”  Id. (internal citations omitted).   

The five factors courts for determining reliability—referred to as the Biggers 

factors—are (1) the opportunity of the witness to view the criminal at the time of the crime, (2) 

the witness’ degree of attention, (3) the accuracy of the witness’ prior description of the criminal, 

(4) the level of certainty demonstrated by the witness at the confrontation, and (5) the length of 

time between the crime and the confrontation.  Id. (citing Neil v. Biggers, 409 U.S. 188, 199-200 

(1972). 

Where, as here, the “totality of the circumstances” and a consideration of the 

Biggers factors weigh in favor of the independent reliability of the identification, the Second 

Circuit routinely has affirmed the admission the out-of-court identification.  See id. (“Collectively, 

the Biggers factors confirm that [the witnesses’] identifications of Diaz were independently 

reliable notwithstanding the suggestive means used to obtain them.”); Chavis v. Henderson, 638 

F.2d 534, 538 (2d Cir. 1980) (“After reviewing the evidence in the five areas found significant by 

the Court in [Biggers] we hold that under the totality of the circumstances the identification of 

appellee by [the witness] was sufficiently reliable to meet the requirements of due process.”). 

B. Discussion 

i. The Victim’s Identification is Independently Reliable  

The Court should deny the defendant’s motion to suppress Victim-1’s identification 

because it is independently reliable.  While Victim-1’s identification is similar to showing a 

witness a single photo, which courts routinely hold is an “unduly suggestive” procedure, “these 
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same courts routinely admit identifications that are obtained by the use of suggestive procedures 

where there is an independent basis for reliable identification.”  United States v. Sosa, No. 17 CR 

580 (NRB), 2018 WL 4659472, at *2 (S.D.N.Y. Sept. 12, 2018).  Indeed, “[t]hat independent basis 

may derive solely from the witness’s observation of the crime.”  Id. (citing Wiggins v. Greiner, 

132 F. App’x 861, 865 (2d Cir. 2005)  (“[The eyewitness’s] opportunity to view the murderer from 

a distance of only fifty feet with the benefit of streetlight illumination was sufficient to afford him 

an independent basis for a reliable identification.”); United States v. Wong, 40 F.3d 1347, 1360 

(2d Cir. 1994) (finding that a witness who ducked under a table during a shooting at a restaurant 

and observed the gunman for two to three seconds could make an independently reliable 

identification of the suspect)).   

Here, the totality of the circumstances and a careful consideration of the five 

Biggers factors establishes that Victim-1’s identification is independently reliable and admissible 

at trial. 

First, Victim-1 had an opportunity to view the defendant on the subway car and 

even interacted with the defendant, which weighs in favor of the identification being independently 

reliable.  Indeed, Victim-1 was right next to the defendant on the subway car about to sit down 

when the defendant told Victim-1 not to sit.  Despite moving away, Victim-1 continued to look at 

the defendant and noticed his bags, his clothing, and his movements.  Victim-1, thus, had a clear 

opportunity to see the defendant and was close enough to observe him.  See, e.g., United States v. 

Tuozzo, No. 10-CR-68 (SJ) (SMG), 2011 WL 5554514, at *1 (E.D.N.Y. July 28, 2011) (finding 

the witness had a good opportunity to see the defendant because he saw the defendant “twice at 

the time of the crime, first when taking out the garbage and again after hearing a gun fired”).   
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The defendant’s arguments to the contrary are unavailing.  See Def. Br. at 12.  The 

defendant appears to argue that Victim-1 did not have an opportunity to view the defendant 

because Victim-1 moved twenty feet from the defendant, “did not observe [the defendant] fire any 

shots,” and the defendant was wearing a mask while on the train.  These arguments ignore the fact 

that Victim-1 walked right up to the defendant when he first boarded the subway car and had a 

clear opportunity to look at the defendant before the defendant set off a smoke bomb.  Moreover, 

the fact that the defendant wore a mask is irrelevant because at no point did Victim-1 identify the 

defendant’s face.  In fact, Vicitm-1 told law enforcement that he thought the defendant was 

wearing a mask on the train and the defendant appears to be wearing a mask in the video that 

Victim-1 reviewed.  Therefore, whether Vicitm-1 saw the defendant’s face is irrelevant to the 

reliability of the identification.  Thus, none of the defendant’s arguments detract from the fact that 

Victim-1 had an opportunity to view the defendant.   

Second, Victim-1’s statements prior to the identification of the videos demonstrate 

that the victim paid close attention to the defendant.  Victim-1 remembered what the defendant 

was wearing, what the defendant said to him, what items the defendant had with him, and what the 

defendant did on the subway car.  Moreover, Victim-1 had an odd and notable interaction with the 

defendant when Victim-1 first boarded the train; the defendant was not one among many other 

subway riders, but a person that memorably told Victim-1 to avoid a particular seat.  Victim-1 then 

was a victim of the defendant’s crime which courts repeatedly have found makes it more likely a 

witness paid close attention to the encounter.  See, e.g., Diaz, 986 F.3d at 208 (“As to the degree 

of attention, it was likely high because Melo was a victim.”); Frazier v. New York, 156 F. App’x 

423, 425 (2d Cir. 2005) (victim’s identification was reliable because of her “full attention during 

the attack”); United States ex rel. Phipps v. Follette, 428 F.2d 912, 915 (2d Cir. 1970) (reasoning 
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that a victim pays more attention than “[a] person unaware that a crime is being 

committed”); United States v. Mims, 481 F.2d 636, 637 (2d Cir. 1973) (inferring that “as a victim 

of the crime[,]” the bank teller was “especially likely to remember the [defendant bank robber’s] 

features”); United States v. Curley, No. S1 08-CR-404, 2008 WL 11378859, at *7 (S.D.N.Y. Dec. 

22, 2008) (finding a single photograph identification reliable where  the victim’s “suspicions were 

heightened due to the [defendant’s] suspicious behavior.”).  

Third, Victim-1’s repeated descriptions of the defendant prior to observing the 

video of the defendant were accurate and consistent.  Within minutes of escaping the N train, 

Victim-1 is describing the attacker as wearing “orange clothes.”  See Exhibit A at 2:45 and 3:35.  

Approximately two hours later, the defendant provided a consistent description of the defendant, 

stating that he was “black,” “heavy set,” wearing an “orange vest,” “possible construction hat or 

skull cap,” “long sleeve shirt,” “dark pants,” and had a black rolling suitcase with him.  See Exhibit 

B.  A few hours later, the defendant again described the defendant as being black and wearing “an 

orange vest like a construction worker” and having a “black luggage bag with wheels and a white 

plastic bag.”  See Exhibit C.  Thus, Victim-1’s descriptions before ever seeing the videos of the 

defendant support the independent reliability of his identification.  See, e.g., Chavis, 638 F.2d at 

537 (disagreeing with the district court and finding the description of “‘a male black wearing dark 

clothing,’ a completely accurate, if not detailed, description” weighing in favor of an identification 

being reliable); United States v. Arroyo, 600 F. App’x 11, 15 (2d Cir. 2015) (summary order) 

(finding the witness’s description was accurate because he “provided the police with an accurate 

description of [the defendant] prior to being shown the defendant’s booking photograph.”). 

The defendant’s claim that the dissemination of his photograph by law enforcement 

“contaminated” Victim-1’s identification is a red-herring.  See Def. Br. at 11.  As reflected in the 
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defendant’s brief, the photographs of the defendant that the press disseminated are headshots that 

only show the defendant’s unobstructed face.  But the identification at issue is unrelated to the 

defendant’s face, and only relates to other physical characteristics and appearance.  In the videos 

shown to Victim-1, the defendant’s face appears to be covered by a mask.  Indeed, Victim-1 told 

law enforcement that the defendant was wearing a mask on the subway.  Unsurprisingly, Victim-

1 did not identify the defendant by his face.  Instead, identifying the defendant’s clothing, body 

type, and luggage.  Thus, even if Victim-1 saw these photographs, the images distributed in the 

press could not possibly have tainted the identification.   

Fourth, Victim-1 stated that he was “very sure” about his identification of the 

defendant’s clothing, body type, and items, which weighs in favor of the reliability of the 

identification.   

Fifth, there was less than half-a-day between the defendant’s attack, at 8:30 a.m., 

and Victim-1’s review of the video, at 8:30 p.m., which also underscores the independent 

reliability of Victim-1’s identification.  See, e.g., Diaz, 986 F.3d 208 (finding an identification that 

took place the “day after the attack” independently reliable); Arroyo, 600 F.. App’x at 15 (finding 

the fifth Biggers factor weighed in favor of reliability because “only seven ours had passed 

between when [the witness] viewed [the crime] and when he identified [the defendant] to the 

police.”).  

In short, a consideration of the totality of the circumstances, including Victim-1’s 

consistent and accurate description of the attacker beginning within minutes of the attack while he 

is still on the subway platform, weighs heavily in favor of Victim-1’s identification being 

independently reliable and admissible at trial.  Accordingly, the Court should dismiss the 

defendant’s motion to suppress the out-of-court identification.  
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ii. A Fact Hearing is Not Required   

A pretrial fact hearing is not necessary in this case because there are no open 

questions of fact for the Court to resolve.  

 Courts routinely deny motions for a hearing to determine the admissibility of an 

identification (a “Wade hearing”) where, as here, the government has proffered evidence that the 

identification is reliable.  “The Supreme Court has made clear that there is no per se rule requiring 

a Wade hearing to determine the admissibility of identification evidence, and where the 

government makes a sufficient showing that the identification is independently reliable, motions 

for pre-trial Wade hearings should be denied.”  Sosa, 2018 WL 4659472, at *3 (internal citations 

omitted) (citing United States v. Archibald, 734 F.2d 938, 940 (2d Cir. 1984)).  Indeed, a Wade 

hearing is not appropriate where “the defendant has not proffered any evidence actually disputing 

the material facts represented by the government demonstrating that the identifications are 

independently reliable.”  Id. (citing United States v. Ahmad, 992 F. Supp. 682, 685 (S.D.N.Y. 

1998) (“A party seeking to raise a factual issue to be determined at a hearing must submit 

admissible evidence which, if credited, would make out a prima facie case on the issue. This in 

turn requires that the issue ordinarily be raised by an affidavit of a person with personal knowledge 

of the facts.”).  

Notably, “the government is not required to submit affidavits to make a sufficient 

showing that identifications are independently reliable, and indeed courts often rely on the 

representations of the government in denying requests for Wade hearings.”  Id.; see also United 

States v. Salomon-Mendez, 992 F. Supp. 340, 342-43 (S.D.N.Y. 2014) (relying on the 

government’s representation that an identifying witness had a prior relationship with the defendant 

in denying a motion for a Wade hearing); United States v. Berganza, No. S(4) 03 CR. 987 (DAB), 
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2005 WL 372045, at *10 (S.D.N.Y. Feb. 16, 2005) (same). 

Here, there are no disputed material facts requiring a Wade hearing.  The evidence 

proffered by the government, including Victim-1’s description of the defendant minutes after the 

attack and Vicitim-1’s consistent statements to law enforcement prior to being shown the videos 

of the defendant are more than sufficient to show that the identification is independently reliable.  

Accordingly, the Court should deny the defendant’s motion for a Wade hearing as unnecessary.     

II. The Defendant’s Post-Arrest Statements Are Admissible Pursuant to the Public Safety 

Exception to Miranda 

At trial, the government is only seeking to introduce the first four minutes of the 

defendant’s post-arrest interview, during which law enforcement agents asked the defendant a 

limited set of narrow public safety questions necessary to ensure the defendant had not planned 

other attacks or hidden other guns or explosives in the subway car or throughout the City of New 

York.  See Exhibit I 14:31 to 14:36; Exhibit J.4  The government does not seek to introduce the 

second, Mirandized interview of the defendant.  Because the initial questions were necessary to 

secure the safety of the public after the defendant’s mass shooting, the defendant’s post-arrest 

statements made during the public safety interview are admissible at trial, and the Court should 

deny the defendant’s motion to suppress his statements.  

A. Applicable Law 

Typically, statements made by a defendant during police interrogation without 

Miranda warnings cannot be used by the prosecution in its case-in-chief.  However, consistent 

with the Supreme Court’s decision in New York v. Quarles, 467 U.S. 649, 655-56 (1984), the 

 

 
4 Out of an abundance of caution, the government does not intend to play the 

portions of the defendant’s public safety interview during which the defendant asks to speak to an 
attorney.   
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Second Circuit has “recognized that Miranda warnings need not precede questions reasonably 

prompted by a concern for the public safety or for the safety of the arresting officers for a suspect’s 

answers to be admitted as evidence of his guilt.”  United States v. Simmons, 661 F.3d 151, 155 

(2d Cir. 2011) (internal quotation marks and citations omitted); United States v. Newton, 369 F.3d 

659, 677-78 (2d Cir. 2004) (holding that Miranda warnings need not precede questions prompted 

by a concern for the public safety or for the safety of the arresting officers). 

“The public safety exception is appropriate in situations where there is an 

objectively reasonable need to protect against danger given the totality of the circumstances.”  

United States v. Cruz, No. 20-CR-206 (WFK), 2022 WL 7131928, at *5 (E.D.N.Y. Oct. 12, 2022) 

(citing United States v. Whitaker, 827 F. App’x 39, 43 (2d Cir. 2020) (summary order)).  

Moreover, the public safety exception “does not depend upon the subjective motivation of the 

questioning officer.”  Newton, 369 F.3d at 677.  “Rather, it applies so long as the questioning 

relates to an objectively reasonable need to protect the police or the public from any immediate 

danger.”  Id.  In addition, the public safety exception allows for the asking of broad questions that 

do not specifically refer to weapons or dangerous objects, since “public safety questions are framed 

spontaneously in dangerous situations.”  Id. at 678.  For the exception to apply, the objective facts 

must not suggest that the questioning was a “subterfuge . . . designed solely to elicit testimonial 

evidence from a suspect.”  United States v. Ferguson, 702 F.3d 89, 94 (2d Cir. 2012). 

As the Second Circuit has explained, “[t]he public safety exception permits 

questions reasonably prompted by a concern for safety and in each case will be circumscribed by 

the exigency which justifies it.”  United States v. Reyes, 353 F.3d 148, 152 (2d Cir. 2003).  

Whether the exception applies is a fact-specific inquiry.  “Like the reasonableness standard itself, 
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the public safety exception is a function of the facts of cases so various that no template is likely 

to produce sounder results than examining the totality of the circumstances in a given case.”  Id.   

B. Discussion 

Here, the totality of the circumstances surrounding the defendant’s mass shooting 

on a subway car during the morning rush hour, and then the day he roamed the city evading law 

enforcement, created an objectively reasonable need to obtain information from the defendant 

about weapons and explosives to ensure the safety of the public.   

As described above, the defendant shot ten people with a Glock 17 pistol.  In the 

aftermath of the shooting, law enforcement’s investigation established that the defendant had 

purchased at least one other unaccounted for gun and owned a substantial amount of ammunition 

for different caliber guns, as well as gun holsters, targets, and other similar items located in his 

apartment and his storage unit.  See Exhibits F and G.  In addition, the defendant set off a smoke 

bomb on the subway car and law enforcement officers had recovered other smoke bombs and fuses 

in the defendant’s apartment and storage unit.  See id.  Moreover, the defendant’s whereabouts for 

the 30 hours between the attack and his arrest were unknown at the time and it was unclear if he 

was working alone or with others.  Thus, there was a serious concern that the defendant could have 

planned an additional attack alone or with unidentified co-conspirators and that he could have 

hidden unaccounted for weapons and explosives on the subway car and throughout New York, 

New Jersey, and Pennsylvania.  

Where, as here, there is a serious risk of an additional attack or unaccounted for 

weapons and explosives, courts find the public safety exception applies and admit a defendant’s 

un-Mirandized statements at trial.  See, e.g., United States v. Khalil, 214 F.3d 111, 115 (2d. Cir. 

2000) (finding the public safety exception applied to a question about whether the defendant 
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planned to kill himself with a bomb because the question “had the potential for shedding light on 

the bomb’s stability” and thus public safety); United States v. Ferguson, 10-CR-843, 2011 WL 

1347002, at *6 (LTS) (S.D.N.Y Apr. 4, 2011) (finding the public safety exception applied to 

questions about a gun when a gun had been fired earlier “in the vicinity of public spaces in which 

an unattended weapon could have been found by children or other members of the general public”).   

Indeed, in situations presenting arguably less exigency than a mass shooting on the 

subway, courts routinely find the public safety exception applies.  See, e.g., Reyes, 353 F.3d at 

150 (finding the public safety exception applied to a question about whether the defendant “had 

anything on him that could hurt the officer” where a confidential informant said the defendant sold 

narcotics and carried a firearm); Newton, 369 F.3d at 663-64 (finding the public safety exception 

applied to an officer asking a question about  whether the defendant had any “contraband” where 

the police were responding to a tip that the defendant was going to kill his parents.) 

In addition, the agent’s and officer’s questions during the brief public safety 

interview were “narrow in scope, directly targeting the safety concern, and were not posed to elicit 

incriminating information.”  United States v. Estrada, 430 F.3d. 606, 613 (2d Cir. 2005).  For 

example, the agent and officer only asked questions about unaccounted for weapons and 

explosives and made it clear that the questions were to prevent a second attack or other dangerous 

situation.  In fact, the only time the subway shooting came up was when the officer asked the 

defendant if the defendant had hidden “fireworks, grenades, anything?” and the defendant 

provided an entirely non-responsive answer and stated: “I have no idea what you’re talking about 

at all.  See, I was on the train.  I was on the train.”  The Second Circuit has made clear, though, 

that law enforcement officers “cannot be faulted for the unforeseeable results of their words or 

actions” where their questions were related to public safety and “were sufficiently limited in scope 
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and were not posed to elicit incriminating evidence.”  Reyes, 353 F.3d at 154; Estrada, 430 F.3d 

at 613 (“That the questions elicited a response that led to the discovery of drugs in DeJesus’s jacket 

pocket with the gun does not render the public safety exception inapplicable.”) 

In United States v. Reyes, for example, the Second Circuit reversed the district 

court and found the officer’s questions fell under the public safety exception to Miranda.  353 F.3d 

at 150.  There, the officer asked the defendant if he had anything in his pockets which could hurt 

the officer.  Id. at 150-51.  The defendant responded he had a gun in his pocket and drugs in his 

car.  Id.  In finding the public safety exception applied, the Second Circuit noted that “[i]t is not 

without significance that, after [the defendant] gave the incriminating response about having drugs 

in his car, the officer asked no further questions. The arresting officer’s disinclination to exploit 

the situation suggests that his question was a reasonable attempt to “insure his personal safety in 

the midst of a search.”  Id. at 154-55; see also Untied States v. Garcia, 279 F.Supp. 2d 294, 297 

(S.D.N.Y. 2003) (admitting the defendant’s statement that drugs were located in his groin in 

response to an officers questions about whether there was “anything else you want to tell us about” 

after recovering a gun); United States v. Lackey, 334 F.3d 1224, 1228 (10th Cir. 2003) (“Here, a 

responsive answer to the officers’ question would not, as a practical matter, incriminate a suspect. 

. . . The purpose of the question “Do you have any guns or sharp objects on you?” is not to acquire 

incriminating evidence.”).  

The same is true here.  The questions were narrowly tailored to prevent future harm 

to the public.  Even when the defendant offered non-responsive incriminating information, the 

agent and officer did not ask further probing questions which would have elicited inculpatory 

statements and furthered the prosecution of the subway shooting.  Rather, the agent directed the 

interview back to ensuring the immediate safety of the public.  Because the questions were 
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necessary to secure the safety of the public after the defendant’s attack and because the questions 

were narrowly tailored and not crafted to elicit incriminating information, the Court should deny 

the defendant’s motion to suppress his statements.  

CONCLUSION 

For the reasons set forth above, the Court should deny in its entirety: (1) the 

defendant’s motion to suppress the out-of-court identification of the defendant and (2) the 

defendant’s post-arrest statements made in response to a narrow set of public safety questions. 

Dated:      Brooklyn, New York 

  December 5, 2022 
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