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SUMMARY OF THE CASE AND REQUEST FOR ORAL ARGUMENT 

Plaintiffs H&R Block, Inc. and HRB Innovations, Inc. (collectively “Block” 

or “Plaintiffs”) spent decades building a reputation for high-quality tax and other 

financial services offered under a family of “Block” trademarks and distinctive 

green square logos.  But in late 2021, Defendant—previously named “Square, 

Inc.”—rebranded and became “Block, Inc.”  Around the same time, the newly 

branded “Block, Inc.” began offering tax services through its Cash App product, 

which also uses a green square logo.  Plaintiffs immediately sought an injunction. 

In finding Plaintiffs would likely prevail, the district court’s careful 67-page 

opinion assessed whether customers would likely be confused into thinking that 

Cash App Taxes was affiliated with Plaintiffs, rather than with Defendant Block, 

Inc., by examining the “actual marketplace context”—including Defendant’s own 

statements, third-party statements that Defendant’s conduct “generated,” and 

references to “Block” on Cash App itself.  Defendant now insists the district court 

should have ignored this context and limited its inquiry to particular aspects of the 

Block, Inc. and Cash App websites in isolation.  But the district court did not err, 

let alone clearly so, in rejecting Defendant’s myopic approach.  Defendant’s 

arguments on the other injunction factors, as well as on the injunction’s scope, fall 

far short of the deferential review standard, are forfeited, or both. 

Block respectfully requests 15 minutes of oral argument per side.
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CORPORATE DISCLOSURE STATEMENT 

 Pursuant to Federal Rule of Appellate Procedure 26.1 and Eighth Circuit 

Rule 26.1A, Plaintiffs hereby disclose the following:  

1. HRB Innovations, Inc. is not a publicly-traded company.  HRB 

Innovations, Inc. is a wholly-owned indirect subsidiary of H&R Block, Inc. 

2. H&R Block, Inc. is a publicly-traded company and has no parent 

corporation.  BlackRock, Inc.,1 through its subsidiaries, is the beneficial owner of 

more than 10 percent of the common stock of H&R Block, Inc.  As of this filing, 

H&R Block, Inc. is not aware of any other publicly-held corporation owning 10% 

or more of H&R Block, Inc.’s stock.   

 
1 Information as to BlackRock, Inc.’s ownership is furnished in reliance on 

the Schedule 13G/A of BlackRock, Inc. filed with the Securities and Exchange 
Commission on February 7, 2022.   
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COUNTERSTATEMENT OF THE ISSUES 

1. Whether the district court clearly or legally erred by assessing the 

likelihood that confusion would result from Defendant’s use of confusing marks in 

light of the actual marketplace context, rather than focusing myopically on (i) 

limited aspects of Defendant’s products in isolation; (ii) Defendant’s fully-

examined but heavily-criticized circumstantial survey evidence to the exclusion of 

Block’s contrasting expert evidence; or (iii) Defendant’s marks other than the 

marks that create the confusion. 

Select Comfort Corp. v. Baxter, 996 F.3d 925 (8th Cir. 2021); Kemp v. 

Bumble Bee Seafood, Inc., 398 F.3d 1049 (8th Cir. 2005); Vitek Sys., Inc. v. Abbott 

Lab’ys, 675 F.2d 190 (8th Cir. 1982); Squirtco v. Seven-Up Co., 628 F.2d 1086 

(8th Cir. 1980). 

2. Whether the district court abused its discretion in weighing the 

remaining preliminary injunction factors, given the statutory presumption and 

evidence of irreparable harm to Plaintiffs and the numerous ways in which 

Defendant could comply without materially hurting itself or third parties (including, 

if it chooses, by changing its name back to Square or to another non-infringing 

name). 

Mut. of Omaha Ins. Co. v. Novak, 836 F.2d 397 (8th Cir. 1987); Foodcomm 

Int’l v. Barry, 328 F.3d 300, 305 (7th Cir. 2003); 15 U.S.C. § 1116(a). 
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3. Whether the First Amendment requires modification of Paragraph 2 of 

the district court’s injunction prohibiting Defendant from engaging in misleading 

public speech. 

Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of N.Y., 447 U.S. 

557 (1980); SPV-LS, LLC v. Transamerica Life Ins. Co., 912 F.3d 1106 (8th Cir. 

2019); Anheuser-Busch, Inc. v. Balducci Publ’ns, 28 F.3d 769 (8th Cir. 1994); 

Guthrie Healthcare Sys. v. ContextMedia, Inc., 826 F.3d 27 (2d Cir. 2016). 
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STATEMENT OF THE CASE 

A. Plaintiffs Develop the “Block” Family of Trademarks. 

As the district court explained, brothers Henry and Richard Bloch founded 

H&R Block in 1955 to transform their bookkeeping business into a company 

specializing in income tax preparation.  Add.4; R. Doc. 105, at 4.  Block has since 

grown into one of the world’s largest tax preparation companies.  With over 9,000 

locations in the United States, it offers tax preparation and a variety of other 

financial services, including pre-paid debit cards, lines of credit, loans, and mobile 

banking platforms.  Add.5; R. Doc. 105, at 5.  For small businesses, Block offers 

tax, bookkeeping, payroll, and other services at over 300 “Block Advisors” 

locations.  Id.  Block also offers its products and services online through 

www.hrblock.com, www.blockadvisors.com, and its MyBlock mobile app.  Id.   

Block “pervasively markets itself using its trademarks and has invested 

billions of dollars on national advertising campaigns on television, in print, on the 

radio, on the Internet and on social media.”  Add.6; R. Doc. 105, at 6.  In those 

efforts, Block has “use[d] both its name H&R Block and the name ‘Block,’” 

“develop[ing] a range of trademarks that incorporate both iterations of its name.”  

Add.5; R. Doc. 105, at 5 (emphasis added).  For example, Block spent over $100 

million on its “Block Has Your Back” campaign and over $50 million on its “It’s 

Better With Block” campaign.  Add.6; R. Doc. 105, at 6; see also id. (discussing 
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Block’s Tik Tok advertising campaign using the hashtag “#DIYwithBlock,” its 

“Block Advisors” small businesses brand, and its “Make Every Block Better” 

charitable efforts).  “Often, but not always,” when Block “uses ‘Block’ alone, it 

also includes its full ‘H&R Block’ name” elsewhere in the communication, 

“reinforc[ing] the connection” between the two “so that people will understand that, 

when ‘Block’ is used in the context of taxes and adjacent financial services, it 

means H&R Block.”  Add.7; R. Doc. 105, at 7.  Those efforts have worked.  

“[C]onsumers and the media use ‘Block’ alone to refer to the brand.” Add.19; R. 

Doc. 105, at 19; see also S.App.187-190; R. Doc. 53, at ¶¶ 18-21.  “[Forty-five 

percent] of the general consuming public recognizes ‘Block’ as a brand name used 

in connection with a tax product or service.”  Add.19; R. Doc. 105, at 19.  
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As seen above, Block “also uses green square logos in connection with its 

products and services and owns several federal trademark registrations for those 

logos.”  Add.7; R. Doc. 105, at 7.  These marks appear “both with and without [the] 

full H&R Block name” “on many of H&R Block’s consumer-facing materials.”  Id. 

B. Defendant Purchases a Tax Preparation Business and Renames Itself 

“Block.” 

In 2009, Jack Dorsey co-founded Square, Inc. (“Square”), a financial-

services technology company.  Add.9; R. Doc. 105, at 9.  Its initial product, Square, 

was a payment card reader.  Add.9-10; R. Doc. 105, at 9-10.  Square subsequently 

acquired and developed other products including Cash App, which allows money 

transfers without a bank account or credit card, and also allows consumers to use 

prepaid debit cards, invest in Bitcoin, and take out small loans.  Add.10; R. Doc. 

105, at 10.  Defendant’s logo for Cash App ( ) bears a striking similarity to 

Plaintiffs’ green square ( ).  Cash App did not initially include tax services that 

competed with Plaintiffs. 

In late 2020, Square purchased Credit Karma Tax, a competitor of Plaintiffs 

in do-it-yourself tax preparation software.  At no time prior to December 1, 2021, 

did Square associate its new tax services with the name “Block” or with the Cash 

App green square logo.  Instead, Square operated Credit Karma Tax as a 

standalone service branded under “Credit Karma Tax.”  Add.64; R. Doc. 105, at 64.   
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On December 1, 2021, Square announced that it was renaming itself “Block, 

Inc.” and rebranding itself as “Block.”  Add.2; R. Doc. 105, at 2.  “Around the 

same time,” Defendant integrated Credit Karma Tax’s software into Cash App, 

rebranding it “Cash App Taxes” and offering it under Cash App’s green square 

logo.  Id. 

Defendant “launched a website and social media accounts containing the 

name ‘Block,’ and used those accounts, along with press releases, to discuss the 

name change.”  Id.  Defendant’s founder, Jack Dorsey, tweeted about the name 

change to his six million followers.  Add.12; R. Doc. 105, at 12.  Defendant also 

applied to register “Block” as a trademark for use in connection with “holding 

company services,” including “business management, business administration, 

business promotion, … business consulting services for subsidiaries,” “charitable 

services,” and other activities designed to promote and support its businesses 

(including Cash App).  Defendant swore under penalty of perjury that it planned to 

use the “Block” trademark in commerce.  Id. 

Defendant kept that promise.  Its website, www.block.xyz, identifies its 

products (including Cash App) as “building blocks” of Block, Inc.  S.App.86; R. 

Doc. 16-7, at 2.  The website’s “media kit” encourages the press to download 

Defendant’s logos for Block, Inc. and its various businesses (including its Cash 

App green square logo) for “editorial news distribution.” Id.; see 
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https://block.xyz/mediakit (last visited July 14, 2022).  Defendant uses “Block” as 

a core part of its social media presence, with Twitter handles like “@blocks” and 

“@blockir” and Instagram accounts like “@blocks.”  Add.12; R. Doc. 105, at 12.  

And, while Defendant repeatedly claims to use a “house of brands” approach to 

marketing—supposedly keeping its “Block” brand distinct from its product brands 

like Cash App, e.g., Br.6—Defendant “uses these platforms [not only] to publicize 

the ‘Block’ name, [but also] to link Block, Inc. to its ‘building blocks.’”  Add.12-

13; R. Doc. 105, at 12-13.  For example, Defendant frequently tags Cash App on 

social media from its “Block” accounts “in order to publicly connect Cash App 

with ‘Block’ and notify Cash App’s followers of that connection.”  Add.13; R. Doc. 

105, at 13.  Similarly, when customers make public complaints about Cash App 

Taxes to the Better Business Bureau, Defendant has posted public responses as 

coming from “Block.”  Add.23; R. Doc. 105, at 23.  Defendant also includes 

“many, many mentions of Block,” App.688-89; R. Doc. 93, at 192-93, on its Cash 

App and Cash App Taxes app and website.  “Block, Inc.” appears in legal notices 

and agreements, including “the Cash App Taxes Terms of Service, the Cash App 

Taxes Consent to Disclosure of Tax Return Information, the Cash App Taxes 

Privacy Notice, and in the rules for a recent Cash App sweepstakes.”  Add.13; R. 

Doc. 105, at 13.  Cash App Taxes’ Privacy Notice repeatedly describes “Block” or 

“Block, Inc.” as an “affiliated compan[y]” of Cash App Taxes.  See 
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https://taxes.cash.app/pages/privacy-policy (last visited July 14, 2022).  And Cash 

App’s Terms of Service define “Block, Inc.” as “Block,” and then use “Block” 

over 150 times, including in sections pertaining to limitations of liability and 

arbitration, which the Terms of Service specifically call out for the customer’s 

attention.  See https://cash.app/legal/us/en-us/tos (last visited July 14, 2022).  

Indeed, “Block, Inc. was originally referenced in the copyright notice on the Cash 

App Taxes and Cash App webpages,” but these “references were removed” after 

Block filed suit.  Add.12 n.7; R. Doc. 105, at 12 n.7. 

C. Defendant’s Use of “Block” Causes Confusion. 

When Square announced its rebranding as “Block,” the similarities to—and 

likelihood of confusion with—H&R Block and its related services were 

immediately apparent to the public.  One social media user noted that “[t]he square 

rebrand is surely going to piss off @HRBlock who do a lot of financial service 

stuff under the Block name.”  Add.13; R. Doc. 105, at 13.  Another noted it 

“seem[ed] close to H&R Block with their simple green square logo.”  Add.14; R. 

Doc. 105, at 14.  Others said: 

• “Is Block [H&R Block] merging with Square?” 

• “Are you talking about H&R Block?” 

• “Have you ever heard of H&R Block?  They are in the financial 
business as well.  Did you know they refer to their businesses as 
Block?” 
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• “What about H&R Block?  That’s what I think of when I hear Block.” 

Add.14, 47 n.18; R. Doc. 105, at 14, 47 n.18 (brackets in original).  Other social 

media users did not find the rebranding confusing.  Add.14; R. Doc. 105, at 14. 

Even the media was confused.  An article entitled “Block’s CashApp 

Launching Free Tax Filing Service Called ‘Cash App Taxes’” was posted by 

MarketScreener on its profile page for H&R Block.  App.797-99; Add.15, 46-48; R. 

Doc. 105, at 15, 46-48.  Similarly, Reuters’s profile for H&R Block suddenly 

included articles “about Block, Inc.,” including ones about Defendant’s high-

profile CEO.  App.793-796; Add.15, 46-48; R. Doc. 105, at 15, 46-48.  

D. The District Court Enjoins Defendant from Infringing Block’s 

Trademarks. 

Plaintiffs immediately sued for trademark infringement and subsequently 

sought a preliminary injunction.  The district court granted an injunction “[a]fter 

extensive briefing, a full day of testimony, and multiple opportunities to hear the 

arguments of the parties.”  Add.1; R. Doc. 105, at 1.  Its 67-page decision 

thoroughly addressed each of the well-settled preliminary injunction factors.2 

1. Plaintiffs Will Likely Succeed on the Merits. 

The district court first found that Plaintiffs established a likelihood of 

success on the merits by demonstrating that they were likely to succeed in showing: 

 
2 Exhibits cited in the decision not included in Defendant’s Appendix are at 

S.App.28, et seq. 
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“(1) ownership of a valid trademark; (2) a defendant is using an infringing mark in 

commerce; and (3) a likelihood that the allegedly infringing mark would be 

confused with [the plaintiff’s] mark.”  Add.17; R. Doc. 105, at 17.3 

First, the district court noted that Plaintiffs had registered numerous 

trademarks incorporating “Block,” including several that had become incontestable 

under 15 U.S.C. § 1065.  Add.18; R. Doc. 105, at 18; see Add.8-9; R. Doc. 105, at 

8-9 (listing Block’s registered marks).  Although Plaintiffs “do[] not have a 

registered trademark for the word ‘Block’ itself,” they have “acquired common law 

rights in the stand alone ‘Block’ mark” through “prior appropriation and use of the 

mark in connection with a particular business.”  Add.19; R. Doc. 105, at 19.  

Moreover, Plaintiffs established they “own[] a family of ‘Block’ trademarks” with 

“Block” as a “common family characteristic” of Block’s marks.  Add.19-20; R. 

Doc. 105, at 19-20. 

Second, the district court found that Defendant uses “Block” in commerce.  

Defendant argued it was not using the mark in commerce because it was not “the 

name of one of its consumer-facing ‘brands.’”  Add.21; R. Doc. 105, at 21.  But 

“[t]he question is not whether Defendant is using ‘Block’ as a brand or as the name 

of its consumer-facing apps; rather, the question is whether Defendant is using the 

 
3 Block also brought corresponding Missouri law claims, which rise and fall 

together with the federal claims.  Add.3 n.2; R. Doc. 105, at 3 n.2. 
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‘word, term, [or] name’ ‘Block’ in commerce.”  Add.22; R. Doc. 105, at 22.  The 

answer to that question, the district court found, was “clearly” yes.  Id.  For 

example:   

• Defendant and its founder, Jack Dorsey, announced and extensively 
publicized the change from “Square” to “Block” and that Cash App was one 
of Block, Inc.’s “building blocks.” 
 

• Defendant’s website defines “Block, Inc.” as Cash App and its other services, 
which make up Block, Inc.’s “building blocks.” 
 

• Defendant’s various social media accounts using variations of “Block” 
frequently refer to Cash App and Block, Inc.’s other services. 
 

• Many of Defendant’s employees are publicly listed as working at “Cash App 
at Block” or “Cash App (Block).” 
 

• Defendant publicly responds to Better Business Bureau complaints as 
“Block.” 
 

• Defendant applied to register “Block” as its own trademark. 
 

Add.22-24, 38; R. Doc. 105, at 22-24, 38.  Given Defendant’s efforts to tie the 

“Block” name to its various services, the district court rejected the argument that 

the use of “Block” was somehow not in commerce simply because it was a 

corporate name.  Add.24; R. Doc. 105, at 24.  The district court also found that 

Defendant was using its green square logo in commerce in connection with its tax 

and related services.   Id. 

Third, after considering this Court’s six nonexclusive Squirtco factors, the 

district court found that Defendant’s use of “Block” and the green square logo 
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creates “‘a likelihood of confusion, deception, or mistake on the part of an 

appreciable number of ordinary purchasers.’”  Add.25, 54; R. Doc. 105, at 25, 54 

(quoting Gen. Mills, Inc. v. Kellogg Co., 824 F.2d 622, 626 (8th Cir. 1987)). 

Strength of the Marks: The district court concluded that Plaintiffs’ “Block” 

and green square logo marks are conceptually and commercially strong.  

Conceptually, both are “arbitrary” marks because they “‘do[] not immediately 

convey an idea of qualities and characteristics’ of the goods and services H&R 

Block provides.”  Add.29-30; R. Doc. 105, at 29-30 (brackets in original).  

Commercially, Plaintiffs have “invested billions of dollars advertising and 

promoting the ‘Block’ brand,” have successfully sued infringers such as “Tax 

Block,” and have “one of the largest and most well-known tax services companies 

in the country.”  Add.30-31; R. Doc. 105, at 30-31. 

Similarity of the Marks: The court next turned to the marks’ similarity.  The 

word “‘Block’ is the distinguishing feature in H&R Block’s family of ‘Block’ 

marks,” and Defendant has begun “using ‘Block’ as its distinguishing feature and 

has applied to register ‘Block’ as a trademark.”  Add.35; R. Doc. 105, at 35.  

Because “the dominant feature of the competing trademarks is identical,” the 

district court explained, this factor counsels strongly in favor of confusion.  Add.35, 

41; R. Doc. 105, at 35, 41. 
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The court rejected Defendant’s argument that the marks were not similar in 

context because Cash App Taxes is accessible only through Cash App.  The court 

first noted that Defendant repeatedly referenced “Block” within Cash App.  Add.36; 

R. Doc. 105, at 36.  Far from being mere “fine print” (as Defendant suggested), 

many of these references were “not incidental,” but “required.”  Id.  Indeed, some 

of them legally bind the consumer, and the court declined to “assume that 

purchasers as a group ignore legal agreements to which they are committing 

themselves.”  Id.  Moreover, the court noted that the Cash App logo itself “is close 

in color and style to H&R Block’s green square logo[,] which increases the 

likelihood of confusion.”  Add.37; R. Doc. 105, at 37. 

More fundamentally, the district court found that “consumers are faced with 

more than just ‘fine print’ references connecting Block, Inc. to Cash App Taxes.”  

Id.  Defendant’s conduct throughout the marketplace led to confusion: “Defendant 

changed its name to Block, Inc. and started offering tax services, like those offered 

by H&R Block, almost contemporaneously”; “decided to integrate these tax 

services into its Cash App product, which operates under a green square logo, just 

like H&R Block”; “publicly links itself to its Cash App Product”; “identifies Cash 

App as one its ‘building blocks’”; and frequently references Cash App “on various 

social media accounts affiliated with Block, Inc., including in Tweets by Block, 

Inc. founder Jack Dorsey.”  Add.38; R. Doc. 105, at 38.  “[I]t is in this marketplace 
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context that consumers interact with Block, Inc.’s alleged infringement.”  Add.39; 

R. Doc. 105, at 39. 

Given this “actual practice” on Defendant’s part, the district court declined 

to “ignore [these] elements of this marketplace context.”  Id.  As it explained, 

“[w]hile paid company advertising is one source of marketing, so too is media 

reporting, especially when the media is reporting as a direct result of actions taken 

by the owner of a product.”  Id.  After all, “[a] savvy businessperson knows that 

the media can be, and often is, an effective—and free—source of marketing.”  Id.  

Because “assess[ing] similarity” requires “stand[ing] in the shoes of an average 

consumer and simulat[ing] actual marketplace context,” the court “consider[ed] 

how the media will exacerbate confusion caused by the Defendant’s usage of 

‘Block.’”  Add.37, 39; R. Doc. 105, at 37, 39 (emphasis added). 

The court likewise rejected the idea that it should compare Defendant’s use 

of “Block” only to “H&R Block,” not “Block.”  Even though Plaintiffs frequently 

use the full H&R Block name, that does not diminish the risk that a consumer 

seeing Defendant’s use of “Block” “will be confused into believing that H&R 

Block is associated with Block, Inc.”  Add.40; R. Doc. 105, at 40.  This risk was 

especially high because of the “similar green square logos,” which had only “minor 

differences.”  Add.41; R. Doc. 105, at 41. 
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Degree of Competition: The court also found that competition between the 

parties supported a finding of likely confusion.  “H&R Block and Block, Inc. both 

offer tax, small business, payroll, and invoicing services, as well as debit cards, 

mobile banking platforms, direct deposit, spending rewards programs, small dollar 

lending programs, and business banking accounts.”  Add.42; R. Doc. 105, at 42.  

As a result, “Block, Inc.’s tax and other financial services” are “in direct 

competition” with Block’s.  Id.  Defendant again tried to argue that the parties did 

not compete because it offered tax-related services only through the Cash App 

brand, but the district court disagreed.  First, “Block, Inc.” is not a parent company 

that is legally separate from Cash App—it is the entity offering the competitive 

services through its Cash App application.  Add.43; R. Doc. 105, at 43.  As the 

district court explained:  “None of Block, Inc.’s ‘building blocks’ are legal entities; 

they are not subsidiaries owned by Block, Inc. The only legal entity is Block, Inc.”  

Id. (emphasis added).  And second, as the court had already explained, “Block[,] 

Inc. is directly, and publicly, linked to Cash App and its tax filing services through 

both its own advertising, public reporting, and the express references to Block, Inc. 

within the Cash App and Cash App Taxes interfaces.”  Id. 

Intent to Confuse:  The court noted that Defendant knew about Plaintiffs’ 

marks, and its general counsel knew both that H&R Block offered tax services and 

that Defendant (newly renamed Block) was about to start providing similar 
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services through Cash App (with its green square logo).  Add.45; R. Doc. 105, at 

45.  This knowledge—combined with the “temporal proximity” between 

Defendant’s acquisition of a tax business and its decision to change its name—

“suggest[ed] an intent to trade on H&R Block’s reputation.”  Add.46; R. Doc. 105, 

at 46.  At the preliminary injunction stage, however, the court decided to “treat[] 

intent” as “neutral.”  Id. 

Evidence of Confusion:  The court recognized that the test for infringement 

turns on “the likelihood of confusion, not actual confusion; therefore, plaintiffs are 

not required to prove any instances of actual confusion,” Add.46; R. Doc. 105, at 

46 (citation omitted), especially at the preliminary injunction stage when the 

“parties rarely have amassed significant evidence of actual confusion” because the 

“plaintiff has prudently attempted to forestall” that confusion.  Id. (quoting Wells 

Fargo & Co. v. ABD Ins. & Fin. Servs., Inc., 758 F.3d 1069, 1072-73 (9th Cir. 

2014) (additional citation omitted)).   

The court found that this factor “slightly favors H&R Block” because, even 

“[a]t this early stage,” “there is some evidence of actual confusion.”  Add.46, 51; R. 

Doc. 105, at 46, 51.  That evidence included news “articles that appear to associate 

Block, Inc.’s Cash App with H&R Block.”  Add.46; R. Doc. 105, at 46.  As the 

court noted, “[i]f even the reporters are confused, some portion of their audience 

likely would be too.”  Add.47; R. Doc. 105, at 47.  The court also noted evidence 
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from social media posts that “could demonstrate confusion between the two 

companies” and gave some weight to those social media posts “that reflected 

actual confusion.”  Add.47 n.18; R. Doc. 105, at 47 n.18. 

Defendant insisted that news articles and other third-party sources were 

irrelevant because Defendant had not itself published them.  The court disagreed.  

It reiterated that “the confusion at issue in this case does result in part from Block, 

Inc.’s actions.”  Add.49; R. Doc. 105, at 49 (emphasis in original).  “By using 

‘Block,’ the Defendant’s ‘actual practice’ is creating a likelihood of confusion, 

including by generating coverage by the media that directly links Block, Inc. to its 

Cash App business unit and its new tax offerings.”  Add.49-50; R. Doc. 105, at 49-

50.  Similarly, given “the links that are already being made between Block, Inc. 

and Cash App”—including by Defendant itself—the district court rejected 

Defendant’s claim that its purported “house of brands” approach would keep its 

“Block” branding distinct from Cash App and Cash App Taxes.  Add.49 n.20; R. 

Doc. 105, at 49 n.20. 

Turning to survey evidence—which, the court noted, is circumstantial rather 

than direct evidence of confusion—the court noted that each side had “submitted 

extensive expert evidence” and had “launched massive assaults on the 

methodologies of their opponent’s surveys.”  Add.50; R. Doc. 105, at 50.  After 

“fully consider[ing]” those surveys and the accompanying attacks, the court found 
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that they “effectively cancel[ed] each other out at this stage.”  Add.51; R. Doc. 105, 

at 51; see also Add.50; R. Doc. 105, at 50 (noting that the question is “how strong 

an inference of confusion can be drawn from [each] particular survey”).  There 

remained “some evidence of actual confusion based on non-expert evidence,” so 

this factor “slightly favors H&R Block.”  Add.51; R. Doc. 105, at 51. 

Customer Sophistication:  Finally, the court found that customer 

sophistication “tips in H&R Block’s favor, or at a minimum, is neutral.”  Add.53; 

R. Doc. 105, at 53.  The court acknowledged that some customers selecting 

financial services companies may exercise a relatively high degree of care; but the 

focus of both Plaintiff and Defendant includes unbanked or underbanked 

customers who are more likely to seek “the product that can get their tax return 

filed quickly and easily, and with little or no cost.”  Add.51-52; R. Doc. 105, at 51-

52. 

The court then recapped its analysis, asking “whether, considering all the 

circumstances, a likelihood exists that customers will be confused about the source 

of the allegedly infringing product.”  Add.53-54; R. Doc. 105, at 53-54 (quoting 

Hubbard Feeds, Inc. v. Animal Feed Supplement, Inc., 182 F.3d 598, 602 (8th Cir. 

1999)).  Three Squirtco factors strongly supported likely confusion, another did to 

some degree, and the remaining two were treated as neutral.  Add.54; R. Doc. 105, 

at 54.  Accordingly, the court found that the Squirtco factors and “common sense” 
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established likely confusion.  The court further noted that the Squirtco factors are 

not exclusive and found that additional factors, such as the extensive attention paid 

to technology companies like Defendant and its founder, Jack Dorsey, further 

increased the likelihood of confusion.  Add.54-55; R. Doc. 105, at 54-55.  In 

combination with the other elements of Plaintiffs’ claims, that meant that Plaintiffs 

were likely to succeed on the merits. 

2. The Remaining Injunction Factors Favor Plaintiffs. 

The court then assessed Plaintiffs’ showing of irreparable harm, the balance 

of the equities, and the public interest.  It found that Plaintiffs established that they 

were “likely to suffer irreparable harm” absent an injunction.  Add.56; R. Doc. 105, 

at 56.  Because customers would likely confuse Defendant’s services with 

Plaintiffs’, and because Plaintiffs lacked “means of controlling the quality of Block, 

Inc.’s tax and financial services,” the court found “a substantial risk that consumers 

who are confused about the source of those services and dissatisfied with their 

quality may incorrectly form a negative view of H&R Block.”  Add.58; R. Doc. 

105, at 58.  Indeed, Defendant’s conduct was “particularly” likely to cause such 

harms “with respect to the consumer complaints submitted to the Better Business 

Bureau about Cash App’s tax services where Defendant has responded under the 

name ‘Block.’”  Add.58 n.24; R. Doc. 105, at 58 n.24.  These are actual instances 

of Defendant deliberately linking Cash App Taxes to “Block” in the context of 
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customers who it knows are displeased with Cash App Taxes.  The court also held 

that, because Plaintiffs established a likelihood of success on the merits, they were 

statutorily entitled to a “presumption of irreparable harm,” which Defendant had 

not rebutted.  Add.56; R. Doc. 105, at 56 (citing 15 U.S.C. § 1116(a)). 

Turning to the balance of harms, the court noted that, where the party 

seeking an injunction “has made a substantial investment in developing its 

trademark relative to the nonmoving party’s investment in the allegedly infringing 

mark, the courts generally find that the moving party’s hardship outweighs that of 

the nonmoving party.”  Id.  That is decidedly the case here.  Plaintiffs have “been 

using the ‘Block’ and green square families of marks for decades, and over that 

time ha[ve] carefully nurtured a reputation for high-quality service and reliability 

with respect to consumers’ most sensitive financial information.”  In contrast, 

Defendant “formally changed its name only recently and invested in that rebrand a 

small fraction of [its annual marketing budget].”  Add.60-61; R. Doc. 105, at 60-61. 

The court found Defendant’s concerns about complying with an injunction 

“overstated.”  Add.62; R. Doc. 105, at 62.  It explained that it “crafted its 

injunction to minimize the burden on Defendant, by focusing only on the most 

immediate risk of consumer confusion - the connection between Block, Inc., its tax 

services business, and the green square logo under which those services are 

offered.”  Id.  Because Defendant “is a sophisticated technology company with a 
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multitude of competent and sophisticated lawyers and engineers at its disposal,” it 

could likely “expeditiously separate a recently acquired tax preparation service 

from the Block, Inc. corporate structure so that the word ‘Block’ or a close variant 

of Block is no longer legally required to be connected with Cash App Taxes.”  Id.  

The court also noted that “[t]here are of course other options available to Block, 

Inc. to comply with the Court’s injunction,” and that it was Defendant’s role, not 

the court’s, to select the best option.  Add.63; R. Doc. 105, at 63; see also 

App.1000-1001; R. Doc. 126 at 1-2 (Defendant can choose the “least burdensome” 

method of “stop[ping] violating H&R Block’s trademark rights,” including 

“returning to its original name, Square, Inc.”).  Defendant, the district court 

explained, assumed that “responsibility … when it chose to use a well-known mark 

already closely connected to a well-known competitor.”  Add.63; R. Doc. 105, at 

63. 

The court further found that the injunction “serves both the interest in 

avoiding confusion and in maintaining healthy market competition.”  Id. It rejected 

Defendant’s arguments that the public interest favored leaving Cash App Taxes 

unchanged so that users could continue to access their tax information, noting that 

nothing in the injunction prevented Defendant from making that data available to 

customers, so long as Defendant did not continue using the confusing “Block” and 

green square marks with its tax offerings.  Add.63-64; R. Doc. 105, at 63-64. 
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Accordingly, the court enjoined Defendant: 

1. from using “Block, Inc.,” or “Block,” or a close variant, such as 
“Blocks,” in connection with or in close proximity to Cash App Taxes 
or the green square Cash App Taxes logo.  This means that Defendant 
cannot operate Cash App Taxes as a feature of Cash App or be linked 
to Cash App through a separate application so long as Cash App also 
refers to Block, Inc.  It also means that Cash App Taxes cannot be 
owned by a legal entity with the word “Block” in it. 
 
2. from publicly communicating through advertising, press 
releases, social media, on its websites, or other public tools, that it is 
associated with Cash App Taxes or any platform or internet function 
that contains or embeds Cash App Taxes or other brands or products 
associated with taxes or tax services.  This preliminary injunction 
does not prevent Block, Inc. from communicating information to 
government regulators if required by law to do so. 
 

Add.66-67; R. Doc. 105, at 66-67.  This Court stayed the injunction pending 

appeal.  See Dkt. Entry ID 5165466, No. 22-2075 (8th Cir. June 8, 2022). 

SUMMARY OF ARGUMENT 

The district court extensively considered whether Plaintiffs were likely to 

succeed on the merits of their claim, and whether the remaining injunction factors 

supported preliminary relief.  In doing so, it committed no errors, let alone any 

clear or legal error that could justify overturning its careful factual findings and 

discretionary weighing of the evidence. 

I. The record amply supports the district court’s finding that 

Defendant’s own actions would likely confuse an appreciable number of customers 

and others into believing that Plaintiffs are affiliated with Defendant and Cash App 
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Taxes.  The court did just what the parties agree was required: assess confusion in 

light of the full marketplace context.  Contrary to Defendant’s suggestion, that 

does not mean myopically focusing on particular aspects of its products or cherry-

picking portions of the record. 

Defendant’s claim that the district court improperly rested on the actions of 

third parties cannot be squared with the district court’s repeated focus on the 

innumerable ways Defendant itself linked “Block” to Cash App Taxes.  Defendant 

persistently publicized this connection on its website and social media accounts, 

included “Block” over a hundred times in binding legal documents on Cash App, 

and even signed public responses to customer complaints as “Block.”  It also 

intentionally “generat[ed]” media coverage to reinforce those links.  The district 

court’s assessment of that evidence was not error, clear, legal, or otherwise. 

Likewise unavailing is Defendant’s claim that the district court was required 

to give controlling weight to its expert survey evidence to the exclusion of 

everything else in the record.  To the contrary, the district court ably fulfilled its 

factfinding role by “fully consider[ing]” the survey evidence offered by each side, 

along with each side’s “massive assaults on the methodologies of their opponent’s 

surveys” and the other evidence in the case.  And indeed, the record provided 

copious reasons to question the value of Defendant’s survey, including its failure to 
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account for aspects of the full marketplace context such as Defendant’s heavy use 

of “Block” in its Cash App’s product’s Terms of Service. 

Nor is there any merit to Defendant’s assertion that the district court should 

have compared Block’s marks to the marks “Cash App” and “Cash App Taxes.”  

Because the confusion stems from Defendant’s use of its “Block” and green square 

logo marks, the district court properly compared those marks to Plaintiffs’ similar 

marks, and properly enjoined the use of those marks.  Defendant remains free to 

use Cash App and Cash App Taxes as long as it does not connect its confusing 

“Block” and green square logo marks to its tax services. 

II. The record also amply supports the district court’s discretionary 

judgment that the remaining injunction factors favor Block.  Not only did the 

unrebutted statutory presumption of irreparable harm apply, but Plaintiffs’ 

evidence confirmed that here, as in most trademark cases, the damage Defendant’s 

actions would do to painstakingly fostered brands and reputations could not be 

undone.  As to balancing the harms to the parties and the public, the district court 

acted well within its discretion in finding Defendant’s asserted harms “overstated.”  

III. Finally, Defendant’s First Amendment argument is forfeited because 

Defendant failed to timely raise it in the district court.  It is also meritless.  

Defendant could comply with the injunction without limiting its speech at all, and 

Appellate Case: 22-2075     Page: 33      Date Filed: 07/18/2022 Entry ID: 5177996 



 

 25 

in any event, the First Amendment permits injunctions against misleading 

commercial speech like Defendant’s. 

ARGUMENT 

I. STANDARDS OF REVIEW 

“The primary function of a preliminary injunction is to preserve the status 

quo.”  Kan. City S. Transp. Co. v. Teamsters Local Union #41, 126 F.3d 1059, 

1066 (8th Cir. 1997) (internal quotation marks omitted).  In trademark litigation, 

that status quo is “the last uncontested status which preceded the pending 

controversy”—that is, the situation that existed “before [the defendant] began 

using its allegedly infringing [marks].”  GoTo.com, Inc. v. Walt Disney Co., 202 

F.3d 1199, 1210 (9th Cir. 2000).  A plaintiff seeking a preliminary injunction must 

prove (among other things) that it is likely to prevail on the merits and that it faces 

irreparable harm.  To prevail on the merits, the plaintiff must prove it owned a 

valid trademark and that the defendant’s use of the mark in commerce was “likely 

to cause confusion as to the origin of [its] products and services, or whether they 

are affiliated” with the plaintiff.  Everest Cap. Ltd. v. Everest Funds Mgmt., L.L.C., 

393 F.3d 755, 759 (8th Cir. 2005). 

This Court will reverse a preliminary injunction only if “the proof 

unmistakably establishes clear error or an abuse of discretion.”  Pediatric Specialty 

Care, Inc. v. Ark. Dep’t of Human Servs., 444 F.3d 991, 994 (8th Cir. 2006) 
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(internal quotation marks omitted).  This occurs where the district court reaches 

“erroneous legal conclusions,” Lankford v. Sherman, 451 F.3d 496, 504 (8th Cir. 

2006), “commits a clear error of judgment” in weighing the relevant factors, Dixon 

v. City of St. Louis, 950 F.3d 1052, 1055 (8th Cir. 2020) (internal quotation marks 

omitted), or “rests its conclusion on clearly erroneous factual findings,” Lankford, 

451 F.3d at 503-04.  Because the only merits element Defendant challenges on 

appeal—likelihood of confusion——is a question of fact, this Court reviews it 

only for clear error.  Anheuser-Busch, Inc. v. Balducci Publ’ns, 28 F.3d 769, 773 

(8th Cir. 1994).  Despite Defendant’s attempt to identify legal errors in the district 

court’s Order, there simply are none. 

II. THE DISTRICT COURT’S LIKELIHOOD-OF-SUCCESS RULING 

WAS CORRECT, AND CERTAINLY NOT CLEARLY ERRONEOUS. 

The district court’s 67-page opinion exhaustively detailed the factors that 

speak to this case’s central issue—whether Defendant’s use of “Block” and its 

promotion of the connection between “Block” and Cash App is likely to confuse an 

appreciable number of members of the relevant public into believing that Plaintiffs 

are affiliated with Block, Inc. and Cash App Taxes.  Defendant would have this 

Court believe that infringement may be found only where the infringing mark 

features prominently in the name or packaging of the infringing product itself.  But 

that simply is not correct.  A corporate name can equally satisfy the “core inquiry: 

whether the relevant average consumers for a product or service are likely to be 
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confused as to the source of a product or service or as to an affiliation between 

sources based on a defendant’s use.”  Select Comfort Corp. v. Baxter, 996 F.3d 925, 

933 (8th Cir. 2021); see Add.24; R. Doc. 105, at 24 (citing treatise and caselaw 

support for infringement based on corporate names). 

Consider, for example, if General Motors (GM) were to rename itself “VW,” 

heavily publicize the rebranding, but continue to preserve Chevrolet, Cadillac, and 

its other individual product brands.  Car buyers may or may not think a Cadillac 

was a Volkswagen, but an appreciable number would likely be confused as to 

whether Cadillac was affiliated or associated with Volkswagen.  Just so here.  

While customers may well still know that they are using “Cash App Taxes,” the 

district court reasonably found that many would be confused as to whether that 

service came from or was affiliated with Plaintiffs Block or with Defendant Block, 

Inc.   

Because Defendant cannot come close to establishing that the district court 

clearly erred in that intensely factual conclusion, it challenges supposed “legal 

errors” in the district court’s decision.  But those supposed errors boil down to 

nothing more than Defendant’s mischaracterization of the district court’s careful 

analysis.  Defendant’s argument should be seen for what it is: routine disagreement 

with the weight given to fact and expert evidence the district court fully and 

carefully considered.  That is not clear error or abuse of discretion. 
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A. The District Court Properly Concluded That Defendant’s Own 

Actions Would Cause Confusion in Actual Marketplace Conditions. 

This Court employs “an expansive interpretation of likelihood of confusion, 

extending protection against use of [a] plaintiff’s mark on any product or service 

which would reasonably be thought by the buying public to come from the same 

source, or thought to be affiliated with, connected with, or sponsored by, the 

trademark owner.”  Anheuser-Busch, 28 F.3d at 774 (internal quotation marks and 

brackets omitted).  “Actual confusion is not essential to a finding of infringement,” 

and while more than a “mere possibility” is needed, a “substantial likelihood that 

the public will be confused” suffices.  Vitek Sys., Inc. v. Abbott Lab’ys, 675 F.2d 

190, 192 (8th Cir. 1982).  Moreover, likely confusion is required only “on the part 

of an appreciable number of ordinary” members of the relevant public, not the 

entire market, or even most of it.  Gen. Mills, 824 F.2d at 626. 

Applying these standards, the district court found that Defendant’s actions 

would likely cause confusion.  By changing its name to Plaintiffs’ trademark, 

offering competing tax services under a green square logo and repeatedly and 

publicly touting the connection between “Block” and Cash App, Defendant made it 

likely that the relevant public would confuse Cash App Taxes’ affiliation.  See 

Add.25-55; R. Doc. 105, at 25-55. 

Defendant argues that the district court’s careful analysis was “based on 

evidence divorced from marketplace conditions.”  Br.21 (capitalization altered).  
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Nonsense.  The district court stated the legal standard—that courts must 

“determine whether a likelihood of confusion exists ‘in light of what occurs in the 

marketplace, taking into account the circumstances surrounding the purchase of the 

goods,’” Add.26; R. Doc. 105, at 26 (quoting Vitek, 675 F.2d at 192)—in language 

that Defendant itself quotes, see Br.21 (same, quoting same).  The court then 

exhaustively reviewed the evidence to assess “the consuming public’s 

understanding of product source or affiliation,” “try[ing] to capture a holistic view 

of the normal experiences” for the industry.  Add.26; R. Doc. 105, at 26) (quoting 

Select Comfort, 996 F.3d at 934); see, e.g., Add.35-37; R. Doc. 105, at 35-37 

(examining “market conditions and the way consumers interact with the products”); 

Add.37; R. Doc. 105, at 37 (trying to “stand in the shoes of an average consumer 

and simulate actual marketplace context”).  Although Defendant apparently 

disagrees with the district court’s resulting findings, the district court cannot 

legitimately be accused of ignoring “marketplace conditions.” 

Equally unpersuasive are Defendant’s claims that the district court failed to 

consider the full marketplace context in two specific, fact-intensive ways: by 

supposedly resting on confusion caused by the actions of third parties, and by 

purportedly giving no weight to certain expert evidence.  On both counts, 

Defendant grossly distorts the district court’s actual analysis and the record. 
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1. The District Court Properly Found That Defendant’s Own 

Actions Would Likely Cause Confusion. 

Defendant first tries to fabricate “legal error” by claiming the district court’s 

finding of likely confusion was impermissibly based on the actions of third parties.  

Br.23-29.  But the district court articulated the correct standard, relying on the 

same authority Defendant itself quotes: “‘whether the relevant average consumers 

for a product or service are likely to be confused as to the source of a product or 

service or as to an affiliation between sources based on a defendant’s use.’”  

Add.25; R. Doc. 105, at 25 (emphasis added) (quoting Select Comfort, 996 F.3d at 

933); see Br.21-22 (quoting same).   

The district court then properly applied that standard.  It explained how “this 

case turns on [Block, Inc.’s] actions,” Add.38; R. Doc. 105, at 38, including that 

Defendant:  

• “changed its name to Block, Inc. and started offering tax services, like 
those offered by H&R Block, almost contemporaneously”;  
 

• “decided to integrate these tax services into its Cash App product, 
which operates under a green square logo, just like H&R Block”; 
  

• “publicly links itself to its Cash App product”;  

• “identifies Cash App as one its ‘building blocks’”;  

• frequently references Cash App “on various social media accounts 
affiliated with Block, Inc., including in Tweets by Block, Inc. founder 
Jack Dorsey”; and 
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• “responds to consumer complaints made to the Better Business 
Bureau about Cash App Taxes, signing off with ‘Block.’” 
   

Add.38-39; R. Doc. 105, at 38-39.  It distorts reality to claim that actions like these 

are not “customer-facing” or are not Defendant’s own conduct.  Br.6. 

In addition to this and other evidence of Defendant’s own actions, the 

district court understood that third-party statements could be relevant to the 

confusion inquiry in multiple ways.  To begin, some media reports “can be read to 

reflect confusion about whether the Cash App services are being offered by H&R 

Block because they list stories about Cash App under profiles about H&R Block.”  

Add.15; R. Doc. 105, at 15.  Media reports that “appear to associate Block, Inc.’s 

Cash App with H&R Block” are themselves evidence of the confusion that 

Defendant’s actions cause, especially “since the media will often have more 

resources and expertise regarding the topics they cover than an average consumer 

would.”  Add.46-47; R. Doc. 105, at 46-47.4 

The district court also reasoned that media reports and other third-party 

content could themselves contribute to the confusion Defendant caused by 

 
4 Defendant quibbles with the district court’s description of this evidence as 

“articles” because they are supposedly “Internet aggregations,” which Defendant 
claims—without support—were “generated by an automatic search function.”  
Br.13, 24-25.  Even crediting that citation-free assertion, the full marketplace 
context surely encompasses whether Defendant’s actions cause consumers to 
receive confusing results for Defendant and its Cash App Taxes product when 
using “automatic search functions” to find information about Plaintiffs. 
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amplifying its own messages linking Cash App Taxes to its “Block” branding.  As 

the district court observed, modern marketing consists of not only “paid company 

advertising,” but also generating “media reporting, especially when the media is 

reporting as a direct result of actions taken by the owner of a product.”  Add.39; R. 

Doc. 105, at 39.  Here, the media was “reporting on Block, Inc.’s own actions,” or 

commenting on Defendant’s own tweets, and Defendant knew that “the consumer 

will undoubtedly be exposed to that reporting.”  Id.  Indeed, Defendant 

affirmatively fostered those efforts, including by providing a media kit (with its 

Block and Cash App logos) on its website for “editorial news distribution.”  

S.App.86; R. Doc. 16-7, at 2; https://block.xyz/mediakit.  In other words, 

Defendant has been intentionally “generating coverage by the media that directly 

links Block, Inc. to its Cash App business unit and its new tax offerings.”  Add.49-

50; R. Doc. 105, at 49-50.  Accordingly, the court properly “consider[ed] how the 

media will exacerbate confusion caused by Defendant’s usage of ‘Block.’”  Add.39; 

R. Doc. 105, at 39.   

Ignoring all of this, Defendant caricatures the district court’s decision as 

finding confusion based “principally” or “primarily” on third-party sources and as 

being “devoid of the market context in which the defendant uses its brand to sell 

goods and services.”  Br.13, 23.  But as the district court noted, Defendant’s 

approach, not the court’s, fails to assess confusion through the lens of “a customer 
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in live market conditions, and exposed to the stimuli that those conditions bring.”  

Add.39; R. Doc. 105, at 39.  The third-party drumbeat linking Cash App Taxes to 

“Block” that Defendant itself encouraged and actively promoted was undoubtedly 

a component of these “live market conditions.”  Id. 

Indeed, even Defendant acknowledges that, when sufficiently tied to a 

defendant’s own actions, third-party statements properly play a role in the 

confusion analysis.  Br.27-28.  Although Defendant insists that the third-party 

statements cannot themselves be the “cause” of the confusion, that principle is 

entirely consistent with the district court’s opinion.  It could not have been clearer 

that “[t]his case turns on Defendant’s actions,” and that the question was whether 

Defendant’s “actual practice,” would “cause confusion.”  Add.38-39; R. Doc. 105, 

at 38-39; see also Add.49; R. Doc. 105, at 49 (“As the Court has already explained, 

the confusion at issue in this case does result in part from Block, Inc.’s actions.”) 

(emphasis in original). 

Unsurprisingly, none of Defendant’s (non-binding) cases establish that the 

district court committed legal error.  In one, the court held that social media 

confusion is valid evidence of confusion, and held only that, at summary judgment 

following full factual development, a relatively small amount of such evidence was 

insufficient to establish a likelihood of confusion where no other factor supported 

confusion.  Kibler v. Hall, 843 F.3d 1068, 1078-79, 1082 (6th Cir. 2016).  Others 
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simply say that third-party statements are not relevant in certain ways—ways in 

which the district court here did not consider such statements.  Compare Fischer & 

Frichtel Custom Homes, LLC v. Fischer Mgmt., LLC, No. 21-cv-470, 2021 WL 

1750174, at *6 (E.D. Mo. May 4, 2021) (statements that others might be confused 

not evidence of actual confusion), with Add.47 n.18; R. Doc. 105, at 47 n.18 

(deeming “persuasive” only those social media posts “that reflected actual 

confusion” by the statements’ authors); compare Roederer v. J. Garcia Carrion, 

S.A., 732 F. Supp. 2d 836, 870 n.9 (D. Minn. 2010) (mere “calling to mind” not 

equivalent to trademark confusion), with Add.49; R. Doc. 105, at 49 (finding 

“actual confusion” “in the context of the facts here” that “will only worsen”).  Nor 

did any of Defendant’s cited cases involve marks nearly as well established as 

Plaintiffs’ are here, or third-party statements so closely tied to a defendants’ own 

actions.  See, e.g., Two Hands IP LLC v. Two Hands Am., Inc., 563 F. Supp. 3d 

290, 308 (S.D.N.Y. 2021) (almost every factor was either neutral or favored 

defendant). 

At most, Defendant disagrees with the district court over the degree to which 

Defendant’s own actions caused confusion.  The district court did not err, let alone 

clearly so, on that fact-intensive question. 
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2. The District Court Did Not Err—Legally, Clearly, Or Otherwise—in 

Its Consideration of Survey Evidence. 

Defendant’s attacks on the district court’s review of expert survey evidence 

likewise rest on mischaracterizing the court’s opinion and disagreeing with its 

findings on evidence that it “fully considered.”  Add.51; R. Doc. 105, at 51.  As the 

district court explained, the “extensive expert evidence” submitted by both parties 

included not just affirmative surveys, but also each side’s “massive assaults on the 

methodologies of their opponent’s surveys.”  Add.50; R. Doc. 105, at 50; see 

S.App. 6, 17, 222, 294, 481, 1131; R. Docs. 85, 86, 55, 56, 79-1, 89.  After 

reviewing this evidence, the court concluded that it did “little to move the needle 

on the actual confusion analysis,” because the two sides’ presentations “effectively 

cancel[ed] each other out.”  Add.51; R. Doc. 105, at 51.  This fact-specific 

consideration of particular evidence and how it weighs against other evidence is 

the quintessential trial court task, reversible only for clear error.  See, e.g., Kemp v. 

Bumble Bee Seafood, Inc., 398 F.3d 1049, 1057 (8th Cir. 2005) (“The district court 

acted well within its broad fact finding authority when it chose to discount the 

survey evidence.”). 

Defendant inaccurately asserts the district court gave “no weight” to its 

survey.  Br.29.  Actually, the court found that each side’s expert evidence—both 

the surveys and the relevant critiques—“effectively cancel each other out,” 
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meaning they merited roughly equivalent weight, not no weight.  Add.51; R. Doc. 

105, at 51. 

Stretching to characterize this routine evidentiary weighing as legal error, 

Defendant focuses heavily on dicta from this Court that “in the absence of direct 

evidence” of confusion, survey evidence is “probably the most accurate evidence 

of actual confusion.” Br.29 (quoting Woodsmith Publ’g Co. v. Meredith Corp., 904 

F.2d 1244, 1249 (8th Cir. 1990)).  Defendant’s premise is wrong; much as 

Defendant wishes to ignore it, the district court found direct evidence of confusion.  

See supra 16-18.5  In any event, the statement in Woodsmith—in which no survey 

was presented—has nothing to do with how much weight a district court should 

give to any particular survey.  Likelihood of confusion is an intensely case-specific 

and fact-bound inquiry, and district courts must retain the ability to carefully assess 

competing evidence.  See, e.g., Squirtco v. Seven-Up Co., 628 F.2d 1086, 1091 (8th 

Cir. 1980) (“In evaluating survey evidence, technical deficiencies go to the weight 

to be accorded them, rather than to their admissibility.”).  That is just what the 

district court did here.   

 
5 Defendant claims Plaintiffs’ CEO “admitted” Plaintiffs had not identified a 

“single customer” who was confused.  Br.29-30 (citing App. 586-587; R. Doc. 93, 
at 90-91).  It is hardly surprising that, just a few weeks after Defendant changed its 
name, Plaintiffs had not identified a specific purchaser who had been confused.  
Moreover, Plaintiffs’ CEO also testified customers may not recognize they are 
confused, and even if they did, they are unlikely to know how to report such 
confusion.  App.586; R. Doc. 93, at 90.  
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Plaintiffs’ evidence gave the court ample reason to question the value of 

Defendant’s survey.  For example, one of Plaintiffs’ experts, Sarah Butler, 

explained that Defendant’s expert’s methodology failed to grapple with the full 

marketplace context in which consumers encounter Defendant’s confusing marks.  

Defendant’s survey presented respondents with the he Cash App logo in isolation, 

without the full marketplace context; when it presented the Cash App Taxes and 

Block, Inc. websites, it did not permit the respondents to click on the live links.  

App.177-181; R. Doc. 42, at 11-15.  Further, no survey respondent was presented 

with the frequent use of “Block” in Cash App’s terms of service and other legal 

information, or with Defendant’s public statements linking the “Block” brand to 

Cash App and Cash App Taxes.  At most, then, this study could show that each of 

the three stimuli Defendant’s expert used, standing alone, is not likely to cause 

confusion.  Again, however, the test is not whether consumers “confuse Cash 

App’s name or logo, its Cash App Taxes website, or the website of … Block, Inc. 

with ‘H&R Block’” in isolation.  See Br.30.6  Rather, courts must assess whether 

the defendant’s actions will cause confusion when considered in the full 

marketplace context.  Vitek, 675 F.2d at 192.  As Butler summed up, “to reliably 

 
6 Similarly, it is irrelevant if a Plaintiffs’ witness agreed that Defendant’s 

website is, by itself, unlikely to be confused with Plaintiffs’ website, or that Cash 
App’s name and logo were unlikely to be confused with Plaintiffs’ before 
Defendant began offering tax services.  See Br.11 (citing App.589, 591, 619; R. 
Doc. 93, at 93, 95, 123). 
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rule out the potential for confusion to occur, it is important for a researcher to 

examine the full range of ways in which consumers could be confused and address 

these possibilities,” but Defendant’s expert “has not undertaken this analysis.”  

S.App.18; R. Doc. 86, at 2. 

To correct those deficiencies, Butler examined whether consumers 

understood references to “Block” in the tax context to mean “H&R Block.”  She 

found that, when an article discussing Square, Inc.’s acquisition of Credit Karma 

Tax was modified to substitute “Block” for “Square,” more than a third of 

respondents believed that the “Block” referenced in the article either was “H&R 

Block” or was affiliated or associated with “H&R Block.”  App.292; R. Doc. 56, at 

24.  This high degree of confusion underscored the problems with Defendant’s 

context-free survey evidence. 

The district court also was not obligated to disregard Plaintiffs’ survey 

evidence entirely, as Defendant seems to contend.  Br.30-32.  The record belies 

Defendant’s inaccurate claim that Butler improperly “tested [only] respondents’ 

ability to ‘call to mind’” H&R Block.  Br.31.  In fact, Butler’s survey tested 

whether a consumer reading an article about tax products that mentioned “Block” 

believed that “Block” referred to “H&R Block” or was otherwise affiliated or 

associated with H&R Block.  App.292; R. Doc. 56, at 24.  Specifically, 

respondents who identified the article as being about “Block” were asked “What 
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other name(s), if any, is BLOCK known by?”  App.287; R. Doc. 56, at 19.  Those 

who believed “Block” was affiliated or associated with another company were 

asked “What other company or companies is BLOCK affiliated or associated with?”  

S.App.328-329; R. Doc. 56-1, at 8-9.  Butler’s survey thus tested not just for 

“mere[] call[ing] to mind,” but for “whether consumers are confused as to the 

existence of any sponsorship of or affiliation or association with” Defendant’s 

Cash App Taxes product by Block.  That is exactly what Defendant’s own cited 

authority requires.  Frosty Treats, Inc. v. Sony Comput. Ent. Am. Inc., 426 F.3d 

1001, 1010 (8th Cir. 2005). 

The out-of-jurisdiction cases Defendant cites, see Br.32 n.2, stand for 

nothing more than the requirement that courts weigh survey evidence in light of a 

variety of case-specific factors, including the degree to which the survey replicates 

actual marketplace conditions.  Here, Butler explained why and how her survey 

assessed whether Defendant’s use of “Block” would confuse customers in the 

actual marketplace context.  See, e.g., App.281; R. Doc. 56, at 13 (“In order to 

more accurately measure the extent to which the Block, Inc. name is likely to cause 

confusion, I designed a rebuttal survey that … test[s] an example of information 

that consumers might reasonably encounter.”).  The district court “fully considered” 

both sides’ surveys as well as each side’s criticisms of the other’s.  Add.51; R. Doc. 

105, at 51.  Nothing in Defendant’s cases suggests that the court clearly erred—
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legally or factually—in weighing the evidence and finding that it essentially 

balanced out, leaving the non-survey evidence that established a likelihood of 

confusion.7 

B. The District Court Compared the Right Marks. 

 
Defendant’s last challenge to the district court’s merits analysis is its claim 

that the court should have compared Plaintiffs’ marks to “Cash App” and “Cash 

App Taxes” rather than to Defendant’s “Block” marks.  That makes no sense.  

Plaintiffs did not allege that the Cash App or Cash App Taxes names cause 

confusion, nor did they seek or obtain an injunction against their use.  It is 

Defendant’s use of “Block” and its use of a green square logo for its new tax 

service that causes the confusion.  In other words, Plaintiffs’ concern in this case is 

not that a customer will think Cash App Taxes is Plaintiffs’ product because it is 

from “Cash App.”  Rather, Plaintiffs’ concern (among others) is that consumers 

will think that Cash App Taxes is affiliated or associated with Plaintiffs because it 

comes from Block, Inc. and because it uses so similar a green square logo.  

 
7 Nor, contrary to Defendant’s suggestion, see Br.32-33, was the district 

court required to give particular weight to Butler’s pilot survey.  Butler explained 
the pilot study had little probative value because it did not ask respondents to 
clarify what company “Block” referred to, and so did not distinguish between 
respondents who correctly believed it referred to Defendant and those who 
incorrectly believed it referred to Plaintiffs.  App. 288; R. Doc. 56, at 20.  Butler 
remedied this issue in her full survey, which showed that 36% of respondents were 
confused by an article referencing “Block” in the tax context. App.292; R. Doc. 56, 
at 24. 
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Plaintiffs are also concerned that consumers will be confused into believing that 

Plaintiffs are part of Block, Inc. because Defendant promotes its financial and tax-

related products as “building blocks” of Block, Inc.  Such reverse confusion is 

separately actionable, as the district court properly found.  Add.48, 65; R. Doc. 105, 

at 48, 65.8 

Defendant cites no case where a court has disregarded the marks alleged by 

the plaintiff to be confusing and focused exclusively on others when assessing 

similarity.  To the contrary, courts must assess “the similarity between the owner’s 

mark and the alleged infringer’s mark.”  Co-Rect Prods., Inc. v. Marvy! Advert. 

Photography, Inc., 780 F.2d 1324, 1330 (8th Cir. 1985).  Particularly because 

Defendant has not challenged the district court’s conclusion that it uses its “Block” 

and green square logo marks in commerce, those are the proper marks for 

comparison. 

To be sure, marks not alleged to infringe—like other aspects of the full 

marketplace context—can sometimes dispel confusion.  But that does not mean 

they always do so.  The inquiry is case- and fact-specific, and in each of the 

 
8  For similar reasons, the district court found that “consumers may be 

confused, even if only initially, into thinking that ‘Block’s Cash App’ is affiliated 
with H&R Block.”  Add.53; R. Doc. 105, at 53.  As Defendant acknowledges, such 
“initial interest confusion” is actionable under the Lanham Act.  Br.38.  
Defendant’s disagreement with the district court’s factual conclusion that some 
customers may exercise a lower level of care and attention in picking products is 
no grounds for disregarding that confusion.  See Br.38-39. 
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trademark cases Defendant cites on this point, the marks themselves differed 

meaningfully.9  Here, by contrast, the infringing “Block” mark is identical to the 

mark over which Block’s common-law rights are undisputed on appeal.  See, e.g., 

Ford Motor Co. v. Ford Fin. Sols., Inc., 103 F. Supp. 2d 1126, 1128 (N.D. Iowa 

2000) (“Where the distinguishing word or feature of a trademark is copied and 

used with similar goods or services, the consuming public is likely to be 

confused.”); see also Kemp, 398 F.3d at 1055 (finding confusion where parties’ 

marks shared dominant feature “Louis Kemp”).  As noted above, the Cash App and 

Cash App Taxes marks will do little to prevent people from mistakenly perceiving 

an affiliation between Cash App Taxes or Block, Inc. and Block, even if they don’t 

necessarily think that Cash App Taxes is Block. 

Defendant also argues that its uses of “Block” are not similar to Plaintiffs’ 

marks because, Defendant claims, it “does not use the ‘Block’ name or logo as 

branding for Cash App or Cash App Taxes.”  Br.33.  Even though Defendant 

 
9  Gen. Mills, 824 F.2d at 627 (comparing “Apple Raisin Crisp” and 

“Oatmeal Raisin Crisp”); Everest Cap. Ltd., 393 F.3d at 761 (comparing “Everest 
Capital” and “Everest Investment Management”); Luigino’s, Inc. v. Stouffer Corp., 
170 F.3d 827, 831 (8th Cir. 1999) (comparing “Michelina’s Lean ‘N Tasty” and 
“Lean Cuisine”); Girl Scouts of the U.S. of Am. v. Boy Scouts of Am., __ F. Supp. 
3d __, 2022 WL 1047583, at *7 (S.D.N.Y. Apr 7, 2022) (comparing “Girl Scouts” 
and “Scouts,” after concluding that Girl Scouts did not have trademark rights in 
“Scouts” alone); see also Conopco, Inc. v. May Dep’t Stores Co., 46 F.3d 1556, 
1566-67 (Fed. Cir. 1994) (trade dress claim defeated by prominent placement of 
non-confusing logo and instruction to the user to “compare” the product to the 
plaintiff’s product). 
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admittedly does use “Block” in legally binding documents such as Cash App’s 

terms of service and privacy policies, and in responding to consumer complaints 

about Cash App Taxes, Defendant claims this use is merely “incidental” and “too 

trivial to give rise to a likelihood of confusion.”  Br.35-36.   

The district court properly rejected this argument.  First, it noted that, far 

from being “incidental,” Defendant’s use of “Block” “is required, and some of it 

legally binds the consumer.”  Add.36; R. Doc. 105, at 36.  Indeed, Cash App’s 

Terms of Service use the word “Block” over 150 times, including in sections 

pertaining to limitations of liability and arbitration, which the Terms of Service 

instructs customers to “review … carefully.”  See https://cash.app/legal/us/en-

us/tos (last visited July 14, 2022).  That readily distinguishes Block, Inc.’s out-of-

circuit precedent, Armstrong Cork Co. v. World Carpets, Inc., where the corporate 

name appeared only once, on a label that in no way bound consumers.  597 F.2d 

496, 504 (5th Cir. 1979).  Here, as the district court found, “[a]t a minimum, an 

‘appreciable’ number of consumers are likely to read agreements to which they are 

committing themselves,” thus exposing them to the confusingly similar marks.  

Add.36; R. Doc. 105, at 36.  Indeed, courts require companies to “conspicuous[ly]” 

disclose arbitration agreements, Foster v. Walmart, Inc., 15 F.4th 860, 865 (8th Cir. 

2021), to ensure that consumers read and then consent (or not) to their terms. 
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Second, the court noted that, “[i]n the actual marketplace, consumers are 

faced with more than just ‘fine print’ references connecting Block, Inc. to Cash 

App Taxes.”  Add.37; R. Doc. 105, at 37.  These additional connections resulted 

from “Defendant’s actions,” including Block, Inc.’s choice to frequently and 

“publicly link[] itself to its Cash App product,” such as on its website and social 

media accounts.  Add.38; R. Doc. 105, at 38.  Despite Defendant’s claims that a 

“house of brands” model keeps the corporate brand “Block” separate from the 

product brands such as “Cash App,” Defendant’s actual conduct in repeatedly 

publicizing the links between “Block” and its “building blocks” pushes it 

significantly along the “continuum” away from a pure “house of brands” model.  

See App.313; R. Doc. 58, at 15.  Such conduct can lead customers to associate 

corporate brands in even supposed “house[s] of brands” with underlying products.  

Id.  Indeed, accepting Defendant’s argument would mean that Defendant could 

have renamed itself “H&R Block” at the corporate level without any fear of 

trademark liability for that name’s use in connection with Cash App Taxes.  That is 

not the law.  The district court did not err in comparing Defendant’s “Block” mark 

with Plaintiffs’ family of “Block” marks and finding those marks similar. 
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III. THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION IN 

WEIGHING THE OTHER PRELIMINARY INJUNCTION 

FACTORS. 

Defendant’s arguments on the remaining preliminary injunction factors fare 

no better.  If this case is “a far cry from a traditional trademark infringement 

injunction,” see Br.40, that is because it is blessedly rare for a company to change 

its name to “a well-known mark already closely connected to a well-known 

competitor.”  Add.63; R. Doc. 105, at 63.  Defendant has only itself to blame for 

the consequences of that brazen decision, and in any event, as the district court 

found, it has several viable means of compliance. 

A. Both the Statutory Presumption and the Evidence Establish 

Irreparable Harm to Plaintiffs Absent a Preliminary Injunction. 

The district court found that the statutory presumption of irreparable harm 

and the evidence Plaintiffs submitted each “demonstrated … that it is likely to 

suffer irreparable harm if a preliminary injunction is not issued.”  Add.56; R. Doc. 

105, at 56.  There was no abuse of discretion in either finding, let alone both.   

As to the presumption, a trademark plaintiff “shall be entitled to a rebuttable 

presumption of irreparable harm … upon a finding of likelihood of success on the 

merits … in the case of a motion for a preliminary injunction.”  15 U.S.C. 

§ 1116(a).  Once that presumption kicked in, it was Defendant’s job to disprove 

irreparable harm, not Plaintiffs’ job to establish it. 
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As to the evidence, the district court explained that, without an injunction 

against Defendant’s continued linking of its “Block” marks to Cash App Taxes, 

Plaintiffs’ carefully cultivated reputation would likely suffer from consumers mis-

associating Cash App Taxes with Block and mis-attributing negative information 

about Defendant to Block.  Add.57; R. Doc. 105, at 57.  In making this finding, the 

district court specifically rejected Defendant’s argument that Plaintiffs had shown 

only “a ‘possibility of a remote future injury.’”  Id.  It likewise rejected 

Defendant’s argument that a plaintiff must “wait for actual confusion or harm 

before it is entitled to preliminary relief,” because “it is ‘simply not the law’ that a 

plaintiff must prove ‘actual damage or injury’ at this juncture.”  Add.56 n.23; R. 

Doc. 105, at 56 n.23 (quoting Mut. of Omaha Ins. Co. v. Novak, 836 F.2d 397, 403 

n.11 (8th Cir. 1987)). 

On appeal, Defendant retreads its argument that the threat of harm is “too 

remote” to support an injunction.  According to Defendant, Plaintiffs had to 

develop evidence of particular harm from the infringing use that occurred while 

Plaintiffs’ motion was pending.  Br.41.  Defendant cites no support for its claim 

that parties who seek a preliminary injunction, with the evidence available to them 

at the time, must continuously update the record to defend that injunction on 

appeal.  Moreover, there is nothing “remote” about the idea that, as Defendant 

continues to push its new Block branding—including its link to Cash App and 
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Cash App Taxes—the risk of harm from the likely confusion the district court 

identified will only intensify. 

Defendant also complains about the district court’s references to non-

customer confusion.  Br.43; see Add.58-59; R. Doc. 105, at 58-59.  But Defendant 

does not dispute that such forms of confusion properly contribute to a finding of 

irreparable harm.  Br.43.  It claims instead that the district court “made no factual 

findings that would support such a ruling here.”  Id.  That is not true.  The court 

found, for example, that “both Block, Inc. and H&R Block intend to use the ‘Block’ 

mark to garner public attention and consumer goodwill from charitable and 

philanthropic activities.”  Add.59; R. Doc. 105, at 59.  The court also noted that 

harm “is likely in the context of recruiting for employees, informing investors, 

responding to the media, [and] reporting to regulators.”  Add.58; R. Doc. 105, at 

58.  And in any event, investors, prospective employees, and others will inevitably 

be confused by Block, Inc.’s repeated statements linking Block to Cash App, just 

as consumers are.  The district court did not need to spell out that obvious fact in 

greater detail to justify its finding of irreparable harm.  At the minimum, its 

findings in this regard are not clear error. 
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B. The District Court Did Not Err—Let Alone Abuse Its 

Discretion—in Finding That the Balance of Hardships Favors 

Plaintiffs. 

The district court balanced the threat posed to Plaintiffs’ “reputation and 

goodwill” by Block, Inc.’s infringing conduct against the “overstated” difficulties 

Block, Inc. would face from an injunction and found that this balance cut 

“decidedly” in Plaintiffs’ favor.  Add.61-63; R. Doc. 105, at 61-63.  Nothing in the 

district court’s analysis is erroneous, and it certainly does not satisfy the stringent 

abuse of discretion standard that Defendant concedes applies, see Br.43. 

Defendant reprises its claim that it will suffer irreparable harm from “any 

and all alternative” means of complying with the district court’s injunction.  Br.44.  

At the outset, Defendant’s phrasing here is no accident—it must prove that every 

possible means of compliance will subject it to irreparable harm, or else the 

balance of harms unquestionably supports the injunction.  See, e.g., Foodcomm 

Int’l v. Barry, 328 F.3d 300, 305 (7th Cir. 2003) (rejecting defendants’ claim of 

irreparable harm where they could comply with the injunction without suffering 

the feared harm); Portz v. St. Cloud State Univ., No. CV 16-1115 (JRT/LIB), 2019 

WL 6727122, at *5 (D. Minn. Dec. 11, 2019) (rejecting “strawman” argument that 

compliance with injunction by a particular means would cause harm because 

defendant was “free to choose other alternatives that would satisfy” the order, and 

“any harm resulting from such a choice would be self-inflicted.”).  But Defendant 
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exaggerates the harms that it would face under each of the avenues of compliance, 

and any harms that it might face stem entirely from its own misconduct.   

Perhaps the simplest way for Defendant to comply with the injunction is to 

return to its status quo ante name, Square, Inc.  Both the record and common sense 

support the district court’s finding that the supposed harms of reverting to a name 

Defendant had used for years are overstated.  Defendant complains about the cost 

of going back, Br.46, but it gives no reason to think that such costs could not be 

quantified and recovered in the unlikely event that Defendant ultimately prevails 

on the merits.  Moreover, Defendant admits that its from-scratch name change 

from Square, Inc. cost “a fraction” of the “hundreds of millions of dollars” that it 

spends annually to market just Cash App.  App.707-709; R. Doc. 93, at 211-13.  

The cost to revert to a pre-existing name would surely be far less, since there 

would be no costs associated with developing a new brand.  Likewise, if 

Defendants were ultimately to prevail, its cost to reintroduce Block, Inc. would 

also be far lower, since the bulk of the work in selecting a name and preparing to 

change to it has already been completed.  The district court did not abuse its 

discretion in determining that this inconvenience weighed less heavily than the 

irreparable harm that the district court found would follow from permitting 

Defendant to confuse customers into believing Defendant’s tax services are 

associated with Plaintiffs, or that Plaintiffs are part of Block, Inc. 
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In response, Defendant argues that “Plaintiffs abandoned” any request that 

Defendant revert to Square to stop infringing.  Br.48.  That is incorrect.  Plaintiffs 

confirmed that the district court “accurate[ly]” summarized its position that it was 

“still requesting the name change,” but also would accept “alternative ways” of 

minimizing confusion that might “reduce the likelihood of irreparable harm” to 

Block, Inc.  App.810; R. Doc. 99, at 11.  Thus, both Plaintiffs’ proposed order 

(incorrectly cited by Defendant as abandoning a request for a name change) and 

the district court’s order itself offer Defendant the choice of whether to comply 

with the injunction by changing its name or taking other tailored actions.  App.969-

976; R. Doc. 114-4 at 42-49. 

Defendant also cites the unsupported speculation of two out-of-jurisdiction 

cases that a defendant might choose not to reintroduce a name it has been 

preliminarily enjoined from using.  Br.46.  In both cases, however, the court found 

injunctions unwarranted for a host of other reasons not present here, including the 

plaintiffs’ delay in seeking relief.  See First Sav. Bank, F.S.B. v. First Bank Sys., 

Inc., 163 F.R.D. 612, 616-17 (D. Kan 1995); GTE Corp. v. Williams, 731 F.2d 676, 

679 (10th Cir. 1984).  Moreover, as noted above, Defendant has not explained why 

it could not recover the costs of its rebranding if it ultimately prevails. 

Defendant also asserts it would suffer severe, irreparable harm if it complied 

with the district court’s injunction in other ways.  To begin, these concerns are 
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irrelevant.  The injunction allows Defendant to choose the “avenue of compliance 

[that] will be the least disruptive to its operations,” Add.63; R. Doc. 105, at 63, 

including changing its name back to Square if Defendant “finds that is the least 

burdensome way” to do so, App.1000-1001; R. Doc. 126 at 1-2.  Because only the 

least harmful method of compliance matters, see supra 48, Defendant’s asserted 

harms from other methods do not.   

Those harms are also improperly late-breaking.  They rest largely on 

declarations “filed for the first time with Block, Inc.’s Reply in Support of its 

Motion to Stay.”  App.1001; R. Doc. 126 at 2; see also id. (rejecting Defendant’s 

arguments for a stay “even if the Court were to consider” Defendant’s “new 

declarations”).  Because this material could have been submitted at the preliminary 

injunction hearing but was not, reliance on it is forfeited on appeal.  See SPV-LS, 

LLC v. Transamerica Life Ins. Co., 912 F.3d 1106, 1111 (8th Cir. 2019).10 

Finally, Defendant’s asserted harms are simply unpersuasive, especially 

given the applicable abuse of discretion standard.   Defendant complains that 

extracting Cash App Taxes from Cash App or reincorporating Cash App in a new 

corporate entity would require a considerable amount of time and money.  Br.44-

 
10  Similarly, Defendant failed to raise its Assurance with the New York 

Attorney General until after the Preliminary Injunction issued, and has forfeited 
reliance upon it on appeal. Id.; App.913-25 (R. Doc. 114-2).  Regardless, the 
Assurance does not prohibit compliance. 

Appellate Case: 22-2075     Page: 60      Date Filed: 07/18/2022 Entry ID: 5177996 



 

 52 

48.  But as the district court noted, “Defendant is a sophisticated technology 

company with a multitude of competent and sophisticated lawyers and engineers at 

its disposal.”  Add.62; R. Doc. 105, at 62.  Given that undisputed fact, the district 

court properly exercised its discretion in discounting Defendant’s self-serving 

declarations about the difficulty of these means of compliance.   

The other problems the district court identified with Defendant’s claims 

reinforce this conclusion.  For example, Defendant’s declarations focused on 

difficulties with “restructuring the full Cash App program,” not “just Cash App 

Taxes,” and so did not speak to the matter at hand.  App.1001; R. Doc. 126 at 2.  

Moreover, Defendant actually operated Credit Karma Tax outside the Cash App 

framework until December 2021, “about the time that it changed its name to Block, 

Inc.” Add.64; R. Doc. 105, at 64; see https://taxsupport.creditkarma.com/s/ 

article/What-changes-at-Credit-Karma-Tax-now-that-we-are-a-Cash-App-product 

(last visited July 14, 2022).  Given that recent history, there was little reason to 

credit Defendant’s assertions that it could not revert to a separate app or run Cash 

App Taxes as a reincorporated entity.  It is no surprise—and no abuse of 

discretion—that the district court found Defendant’s concerns about compliance 

“overstated.”  Add.62; R. Doc. 105, at 62. 

For similar reasons, Defendant’s crocodile tears about the public interest do 

not show that the district court abused its discretion.  Defendant claims the district 
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court “ignored” the “tangible financial harms that millions of Cash App customers 

will face immediately if [it] is forced to comply” and “improperly minimized” the 

public interest in “encouraging … competition.”  Br.49.  But no “tangible financial 

harm[]” will beset any Cash App user if Defendant simply calls itself “Square” 

again, nor will “competition” in any way be diminished.  Likewise for Defendant’s 

other possible means of compliance; reincorporating Cash App under a new 

corporate entity would not harm its users, nor would temporarily extracting Cash 

App Taxes from Cash App impermissibly burden free markets.  And even if public 

interest considerations or governmental commitments limited the manner in which 

Defendant could remedy its infringement, that would be no equitable reason to 

absolve it of the responsibility for fixing its own self-created problem.  Defendant 

has only itself to blame for the consequences of naming itself with “a well-known 

mark already closely connected to a well-known competitor.”  Add.63; R. Doc. 

105, at 63. 

IV. THE DISTRICT COURT’S INJUNCTION DOES NOT VIOLATE 

THE FIRST AMENDMENT. 

Defendant offers one last Hail Mary: that the district court’s tailored 

injunction against misleading commercial speech somehow violates the First 

Amendment.  At the outset, this argument is forfeited.  Throughout the district 

court proceedings, Plaintiffs sought to enjoin Defendant’s infringing 

representations and communications.  See S.App.3; R. Doc. 16, at 3.  Defendant 
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said nothing about the First Amendment until after the Order issued.  It thus cannot 

raise this argument on appeal.  See SPV-LS, 912 F.3d at 1111. 

Defendant’s First Amendment argument also fails on the merits.  To begin, 

Defendant could comply with the injunction without restricting its speech; for 

example, if Defendant changes its name back to Square, it will be free to say 

whatever it wishes about its connection with Cash App Taxes.  In any event, 

misleading speech—including speech that will likely cause confusion—may be 

enjoined without violating the First Amendment.  Anheuser-Busch, 28 F.3d at 776; 

See Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of N.Y., 447 U.S. 557, 

563-64 (1980).  That is exactly what the district court’s injunction does.  It does 

not restrain Defendant’s speech generally, but rather prohibits it from using 

advertising, social media, and other public channels to publicize the connection 

between Block and their tax services and associated brands, in order to prevent the 

confusion otherwise caused by Defendant’s infringing conduct.  Add.66-67; R. 

Doc. 105, at 66-67. 

Defendant complains that the injunction “cover[s] communications that the 

district court did not find were likely to cause confusion,” such as its speech to its 

“sophisticated” “corporate audience, business media, and prospective employees.”  

Br.54.  Defendant is wrong about the law and the facts.  The district court 

specifically noted the potential for confusion among these audiences (App.46-48, 
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58-59; R. Doc. 105, at 46-48, 58-59), but regardless, it need not find that confusion 

is likely to occur in each and every area covered by its injunction.  Instead, once a 

court finds likely confusion, it may extend injunctive relief to cover any area in 

which there is “plausibly foreseeable confusion.”  Guthrie Healthcare Sys. v. 

ContextMedia, Inc., 826 F.3d 27, 49 (2d Cir. 2016).   

That is what the district court did here.  It reasonably found there was no 

hermetic seal between public statements to these audiences and customers.  See, 

e.g., Add.59; R. Doc. 105, at 59 (Defendant “intend[s] to use the ‘Block’ mark to 

garner public attention and consumer goodwill from charitable and philanthropic 

activities”).  Accordingly, the court reasonably tailored its injunction to prevent 

Defendant—if it continues to use the name Block, Inc.—from “publicly 

communicating through advertising, press releases, social media, on its websites, 

or other public tools, that it is associated with Cash App Taxes” or similar tools.  

Add.67; R. Doc. 105, at 67.  Moreover, the court specifically carved out 

communications “required by law.”  Id.  No First Amendment violation follows 

from this restriction on confusing and misleading commercial speech.   

CONCLUSION 

For the foregoing reasons, the Court should affirm the district court’s 

preliminary injunction. 
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