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WRITTEN REASONS FOR JUDGMENT

This matter came before this Court on & Petition for Judicial Review filed timely by RISE
St. James, Louisiana Bucket Brigade, Sierra Club, Center tor Biulugica.] Ihversily, Healthy Gulf,
Earthworks, and No Waste Louistana appealing the decision of the Louisiana Department of
Lnvironmental Quality (C“LDECGY™ issuance of air permits to FG LA, 2 Formosa Plastics Group
company, for the construction of @ new chemmeal manufaciuring complex on a 2,400-acre site
adjacent to Welcome in 5t James Parish.  Deverly Alexander, a resident of 5t James DParish,
tntervened in the maltler in opposition to the permit decision. FG LA intervened in the matter in
defense of (the permit decision.

LDEC) issucd PSD-LA-812 for the construction of the complex under lLouiswna’s
Prevention and Significant Detertoration (“PSD*™) regulations that implement federal Clean Air
Act requirements. TDEQ also issued 14 permits for the operation of 14 separate planis that
comprise the proposed complex under Louisiana’s Title V/Part 7] regulations authorized under
the Clean Air Acl. Those fourteen pormits arc designated as 3141-V0, 3142-Vi, 3143-V0, 3144-
V0, 3145-V0, 3146-V0, 3147-V0, 3.148—‘-."13, 3149-V0, 31530-V 0, 3151-V0, 3152-V0, 3153-V0,
and 3154-V0, LDEQ issued the PSD and 'Fitle ¥ permits pursuant to a deciston made on January
6, 2020 (Basis for Decision) and supplemenied ot August 10, 2021 (Supplemental Basis for
Decision}, fullowing a remand ordered by this Court to supplement the administrative record.

The proposed complex would use ethane and propane as feedstock to make ethylene and
prepylene, and ultimately a variety of products uscd in plastics manutacturing. R. Vol. 35, 8314-

B316. As permitted, the complex would emit large amounts of air pollutants, including soot, ozone-



forming chemicals, toxic afr pollutants, and greenhouse pases. The proposed complex location is
in Louwisiana’s “Industrial Corridor,” bordering the town of Welcome, Louisiana. Welcome 15 a
small community and has a 99% minority population, 87% of whoim identify as Black. 3rd Supp.
R.. 8957, R. Vol. 29, 7133, The demographics of Welcome reflect its rools as a place once
dominated by plantations, populated by the enstaved ancestors of present-day residents.

Sharon Lavigne ol RISE 81 James explained: “These are sacred lands. They were passed
down o Black residents from their great-great-greal grandparents who worked hard to buy these
lands along the Mississippi W muke them productive and pass them on to their families” R. Vel
25,6253, This Court further unpacks the meaning of “these are sacred lands”. The spirit of those
words to Sharon Lavigne and the other Welecome residents, is that the blood, sweal and tears of
their Ancestors is #ed to the land. Remarkably, the Black residents of Welcome are descendants
of men und women who were kidnapped from Africa; who survived the Middle Passage: who were
transported to a foreign land; and, then sold on auction blocks and englaved. Their Ancestors
waorked the land with the hope and dream of passing down preductive agricultural untainted land

along the Mississippi land to their families.

The Petitioners and Alexander (collectively, “Petitioners™) seek a judgment reversing
LDEQ s decision, vacating all permits, and remanding the matter to the agency for the following

[CHS0S,

1. LDI(Q)’s decision violates the Clean Air Act and implementing regulations because the
record ol the agency’s permmt decision (record) shows FG LA’s cmissions could cause
or contribute 0 violations of National Ambient Air Quality Stancdards and increments,

2. LDEQ’z conclusien that FG LA’s emissions of [ine particulale matter (PMz5) and
nitroeen dioxide {NO3), together with emissions of these pollutants from other sources,
will not allow for air quality impacts that could adversely affeet human health or the
environment is arbilrary and capricious and not supported by a preponderance of the
cvidence in the record.

3. LDEQ's conclusion that FG 1.A's emissions of canecr-causing toxic air pollutants
topether with those of other sources will not allow for air quality impacts that could
adversely affect human health or the enviromment is arbitrary and capricious and not
supported by a preponderance of the evidence in the record.

4. LDE(Y s conclusion that the proposed permits have minimized or avoided potential and
real adverse environmental impacts of FG [LA's eibylene oxide cmissions to the
maximum extent pessible is arbitrary and capricious, not supported by a preponderance
af the evidenee in the record, and it does not comply with the ageney’s public trustee
dulies, as detailed by the Supreme Court in Save Ourselves.
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5 LDEQ's environmental justice analysis is arbitrary and capricious, nol supporied by a
preponderance of the cvidence, and does not comply with the agency’s public trustes
duties, as detailed by the Supreme Cowrl n Save Churyelves.

6. LDLO's failure to consider the offects of the project’s emissions on the exisling
pollution burden in Welcome in (s environmental justice analysiz was arbitrary and
CAPNCIOLS.

7. LDEQ’s finding that Welcone is nol curmrently disproportionately aflected by air
poliution is arbitrary and capricious and not supported by a preponderance of the
evidence.

8 LDEQ"s conclusion that there are no alternative sites for FG LA’ proposed complex
that would offer more protection to the environment than the proposed site withouwt
unduly eurtailing non-environmental benefits is arbitrary and capricious, not supported
by a prepondevance of the evidence in the record, and it does not comply with the
apency’s public trustee dulies, as delailed by (he Supreme Court in Save Ourselves.

8. LDEQ) viclated the public trust doctring by failing to carry out its duky Lo conduct g Bair
and rational balancing of environmmental costs against the benefits of the proposed
complex.

10. LDEQ violated 1a. R.S, 109.1 because the agency lailed to constder how FG LA's
complex would affect elements of 5t. James Tarish’s master land use plan.

The parties submitted bricfs and prescnted oral arguments on March 14, 2022, The case is

now nipe for decision on the merits. The Courl begins these reasons for judgment by deseribing

the standard of review. It then addresses Petitioncrs’ Clean Adr Act claim, followed by Potitioners®

claims under the public trust doctring and Ta. .S 1091,

STANDARD OF REVIEW

The judictal review provision of the Louisiana Environmental Quality Act provides for this
Court’s review of LDEQ’s final decision 1o lssue the FG LA aily paimits, Ta, RS, 30:2050.21 A
The Court functions as an appellate court over the matter and the standard of review provisions of
the Administrative Procedure Act (PAPA™) apply. La. B8, 30:2050.21.F. Under the APA, this
Court may remand the permit decision to LDIC) or reverse or modify if:

substantial rights of the appellant have been prejudiced because the administrative
findings, inferences, conclusions, or decisions are: (1) In vinlation of constitutional
or statutory provisions; {2) In excess of the statutory authonty of {he agency, (3)
Made upon unlawful procedure; (4) Affected by other error of law; (3) Arntrary or
capricious or characterized by abuse of discretion or clearly unwananted cxercise
of discretion; or {6) Not supported and sustainable by a preponderance of evidence
as determined by the reviewing court, In the application of this rule, the court shail
make its own determination and conclusions of fact by a preponderance of evidence
based upon ils own evaluation of the record reviewed in its entirely upon judicial
review. La, RS, 499604 (5.
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The {irst four grounds “involve cvaluations of agency actions in light of cstablished legal
standards and raisc traditional legal issues.” Save Ourselves, foe. v La. Env't Control Comm'n,
452 S0.2d 1132, 1159 {La. 1984). Regarding the fifth standard, *[a]n arbivary deeision shows
disregard of cvidence or the proper weight thereal while a capricions decision has no substanteal
evidence to support it or the conclusion is contrary to substantiated competent cvidence.”
Cearpenier v. State, Dep't of Health & Hosps., 2005-1904 (La. App. 1 Cir. 9/20/06); 944 S0.2d
604, 612 (internal quotations and citations omitted). The final ground, as the APA self explains,
requires that the “court shall make its own detemunalion and conclusions of fact by a
preponderance of evidence based upon its own cvaluation of the record reviewed I its cntirety
upon judicial review ™ La. R 8. 49:964.G(6). The Louisizna Supreme Court stated that the “test ol
§ 964 G(6) is used in. reviewing the [acls as found by the agency, as opposed 1o the arbitrariness
test used in reviewing conclusions and exercises of agency discretion.” Save Curselves, 452 50.2d
at 1159,

When an ageney acts as public trustee over the envivonment under Article Ix, section 1 of
the Louisiana Constitution, as LDEQ does here, addilional standards apply that require the agency
to detail its reasoning. Save (hurselves, 452 S0.2d at 1160, The Supreme Court has instrueted that
“In a contested case tnvolving complex issues, the agency is required 1o make basic (indings
supported by evidence and ultimate findings wlich flow rationally from the basic-ﬂndings; and il
must articulate a rational connection between the faets found and the order issued.” Jed at 1139,
This court recognizes that “[r]eviewing courts should not reverse a substantive decision on its
merits, unless it be shown that the acilual balance of costs and benefits that was struck was arbitrary
ot clearly gave insufficient weight to environmental protection.” Save Owrselves, 452 So.2d at
1159, Ilowever, “the constilutional-statutory scheme, its history, intent and the nature of the duties
it delegates Lo the ageney and the judiciary, does not imply any derogation of the courts” traditional
primacy in interpreting constitutional and statutory provisions and enlureing procedural rectitude.”™
id

Thus, where an agency decision was reached “without individualized consideration and

balancing of environmental factors conducted fanrly and in good faith, it is the courts’

I Al the time of the Supreme Court’s decision in Save Oursefves, the § 904 G(6) test was “manifest error,”
which has since be replaced with “preponderance of the evidence.” Sve 1a B8 § 49:964 (Editors” Notes).



responsibility to reverse.” Jd See also frore Rubicon, fne, 950108, p. 5 {La. App. 1st Cir,
2/14596); 670 So.2d 475, 488-89 (finding that where LDEQ has not complied with “its
responsibilities and obligations™ under the public trust doctrine the “permit [] ts null and void and

must be vacated™ and rejeeting the agency’s request for a simple remand).

L. Clean Air Act Argument

Pelitioners lirst argue that LIEQ violated the Clean Adr Act, which forbids issuing a FSID
perinil unless a new facility can “demonstrate”™ 1t would not “canse or contribute to™ air pollution
cxcecding the Act’s public-health-based, air-quality standards. See LAC 33 [L309.K. 1. FG LA
air quality modeling showed that after the chemical complex is buill, the wir would fail to mect
standards for fine particulate matter {T'Mz 53, also known as “sool,)” and nitrogen dioxide (NCr2), an
ozonc-forming compound. Respondents claim that LDEQ nonetheless could interpret the law o
authorize FG LA s emissions, because the chemical complex’s sharc of cach violation would fall
below significance thresholds. For the reasons below, #hie Cours agrees with Petitioners that
LDEQs interpretation fails to comply with the Act’s mandate, and LDEQ should have denied

F( LA’y application.

A Clean Air Act Federal Air Standards and F'G LA's PSD Permitting

The Clean Afr Aci’s National Amlbient Air Quality Standards ("INAAQS™) are meant to
cnsurc that everyone in the United States breathes air meeting health-based hmis that the
Environmental Protection Agency (“"EPA™) scts for six harmful “criteria™ pollutants, including
PMoas and NQz, 42 US.C § 7409 (mandating FPA set the NAAQS at levels it concludes are
“requisite to protect the public health,” by “an adequate margin of safety™); see 40 C.F.R. pt. 50
(listing pollutants). FPA also sets “increments™ to forestall NAAQS violations from industrial
growlll, An increment is a level of “maximum allowable increase™ of a criteria pellutant by
permitted sources in an area. 42 U.SC § 7473(bK2). The Court refers o the NAAQS and
increments collectively here as the “federal air standards.” At issue in this case are the federal air
stancards for short-term (24-hour) exposure 1o PMz s and short-term ( L-hour) exposure 1o NQa.

The Act’s PSP permit program is designed to enforee these federal air standards apainst

vielations tn individual permitting decisions. 42 T1.8.C. § 7475(a) (forbidding new major sources



of air pellution from constructing without o I'SD permt), EPA delegated to LDE®) the authority
to issue PED pernits in Louisiana. See 42 ).8.C. § 7410(a)1)-(2) (allowing state agencies Lo
administer program, with CPA approval and oversight); 40 CFR. § 52.97c) (identifying
Louisiana™s EPA-approved PSD permit regulations). Lonisiana’s permitting program must meet
or exceed the Act’s minimum requirements. See 42 U.S.C. § 741 Hk)—{1); Lumingni (Generation
(o v. EPA, 714 F.3d 841, 846 (S5th Cir. 2013).

To get a PSD permit, the new source must “demanstrate™ that it will not “cause, or
contribule 10," violalions of the NAAQS or increments. 42 U.S.C. § 7475(a)(3). Louisiana
incorporates this federal requirciment directly into state law. See LAC 3301309 K.1
{incorpurating same), The way an applicant “demonstrate]s]” compliance with the NAAQS and
increments is with standardized computer modeling that follows federal regulations. LAC
33:TL509.1, M. The computer made] must account for both the proposed source’s potential new
emissions, as well as emissions from other relevant pollution sources in the same grea that conld
also degrade air quality. See LAC 33:I11.509.K 2

F(r LA submitled this modeling wilh its permit application. The modeling report shows
that when FG LA operates, the air will [ail o meet the limils EPA set for the 24-hour Phds s
NAAQS, 24-hour PMz s increment, and [-hour NO> NAAQS, in locations across St. James Pansh.
R. Vol. 34, 8446-52. The violalions are nol even close in some nstances, spiking to morc than
double the NAAQS for l-hour NOs. fof In its Basis for Decision, LDEQ acknowledged that FG
LA’s modeling shows that the chemical complex makes a “contribution”™ to these vielations. R,
Val. 34, 8449 n.40, §481-83. But the agency urges that it could interprel the word “contribute™-
in the Act’s “cause, or contribute lo,” prolubition—to allow contributions below a level LDEQ
determines significant. R, Vol. 34, 8449 .40, 8481-83. In setting sigmificance thresholds here,
LDTQ relied on nonbinding EPA guidance memoranda thal offer “Significant Impact Levels™ or
“S1L.87 for these pollutants that pormitting agencies might use in some circumstances. See R, Vol,
34, 8481-83; hus see Sierra Club v, EPA, 708 F3d 438 {D.C. Cir. 2013} (described below, vacating

LPA’s SILs repulation). LDEQ argues il should get deference from the Court in making this legal

2 The Act only requires sources emitling large amounts of poblution to medel their emissions. See LAC
33:011.509.R, K. M.[. The mammoth chemical complex execeded the air quality modeling thresholds, and
then some. The threshold 10 model PM: s is 25 tons per year, while FG LA would emit 3410 tons of PMa
per year. The theeshold for nitrogen oxides is 40 tons per year, while FG LA would cmit 1,243 tons of
nitrogen oxides per vear, See i



interpretation. But as explained below, LIDEQ 1s not entitled to deference on this legal question.

And LDEQ s deeision violates the Act’s PED permitting requiretnent’s plain text and purpose.

B. Clean Air Act Analysis

Weither the Clean Air Act nor its implementing regulations defines the ierm “conlribuie”
in this context. Accordingly, the Court musi delermune and apply the lext’s plain meaning. See La.

"y

Civil Code ans. 9, 11, If the Court finds the text “susceptible of different meanings.” it must
imterpret it to have “the meaning that best conforms to the purpose of the law.” fd art. 10,
1. LDE)s claim of aFency deference,

To begin, LDEG and F( LA erred in claiming that the Cowt must defer to the agency’s
mterpretabon of “contribute.” As LDEQ correctly explains, courts defer 1o an agency’s
interpretation of *rules and regulations that [the agency] promulgates,” based on the notion that
the legislature authorized the agency 1o 1ill a legal “vord.” Muatrer of Recovery I Inc., 635 S0.2d
690, 696 (La. App. | Cir. 1994} Bul [.DEQ skips past the imporiant Tael 11 did not craft the
regulalion al issue here, and the repulation does not fill any lepislative void. Rather, the regulation
is & near carbon-copy of the Clean Air Act, transposing Congress's wording into state law. See
LAC 33-JTLA09.K.1; 42 118G § 7475a)5): TDEQ Br, al 44 {describmyg same), Lowsiana
agencies are not entitled to deference in interpreting statutes written by a legislature or decisions
authored by courts. Bowers v Firgfighters ' Ret, Spy., 2008-1208, pp. 45 (La. 3/17/09), 6 50.3d
173, 176, That is the judiciary’s provinee. /4 The ageney cannot circumvent the rule in Bowers by
copving stalulory texl into the Lowsiana Admimistrative Code, See (ronzafes v. Oregon, 346 115,
243, 257 (2006) (holding that judicial deference to an agency’s interpretation of its own regulation
does not apply when “the underlying regulation does lirlle more than restate the terms of the statute
el ™).

But even assuming deference were applicable, belore 1t could defer to LDLEQ' s specific
interpretation, the Cowrt would _havc to satisfy itself that LDEQ s inferpretation is a rcasonable
reading of the law. See Matrer of Recovery £, 633 S0.2d 690, 09658 (T.a. Aiap. 1 Cir. 19943, To
do that, the Court must cxamine the text to determine whether the law {s ambiguons, whether it is
broad cnough to cncompass LDLEQ s interpretation, and whether TLDEQ s interpretation is a

reasonable reading in light of the statutory scheme. See id al 69698 (underlaking this analysis



before deferring), Kisor v. Wilkie, 139 S.CL 2400, 2415 (201 9) (holding court must first “cxhaust
all traditional tools of construction™ as onc of the prerequisites to deference) {cleaned up). As
cxplained below, LDEQ s interpretation that “eontribute” allows LDEQ to add a significance test
comllicts with the term’s plain meaning and the stalutoty scheme designed 1o prevent NAAQS and
increments violations. For the same reason, the doctrine of contemporancous construction of
statutes that I'G LA urges iz unavailing. I'G LA Hr. at 22, Under this softer deference docinne,
Louisiana courls may view longstanding agency interpretations of ambigious text as “persuasive
indication™ of the stalute’s meaning. See Jurisich v. Jerkins, 19990076 (Ta, 10/16/99), 749 So.2d
597, 602, But the Court cannot approve such an agency interpretation that is “contrary to or
inconsistent with the statute.™ £ (refusing application of contemporaneous construction}. And

here again, LDEQY s interpretation conflicls with the law’s plain meaning and structure.

2. Whether FG LA contributes to violations of the federal air standards.

Petitioners are correct that the text’s plain meaning reqguires denying a P5D permil
application when a proposed source’s model shows 1t wouldd have a share in NAAQS or increment
violations, Se¢ Bluewarer Mepwario v, EPA, 370 F.3d 1 {D.C. Civ, Z004), Sterra Cheb v, £PA, TOS
F.3d 458 (D.C. Cir. 2013 {Slerra Club D, In Bfuewerer Netwarl, 370 F.3d 1, the court reviewed
the ordinary meaning of identical Clean Air Act language. The challenge there centered on lhe
Act’s requirement 1o regulate snowrmabile engine emissions where EPA finds these cinissions to
“eause, or contribute to™ violations in any area of the country that Fails (o meel the NAAQS. fof at
5, 11, The court rejected petitioners” claim thal “contribute,” means “significantly contributes.” /4.
at 13, The court examined Webster's and Oxford dictionaries to conclude that the “ordinary
meaning” of “contribute”™ is “to have a share in any act or cffeet,” or “to have a part or share in
producing,” and “the term has #o nherent comnofalion as to the magnitude or importance of the
relevant 'share ' inthe effect; certainly it does not incorporare any ‘significance reguirement.” Id.
{emphasis added). The court accordingly allirmed FRA's decision to regnlate snowmobile carbon
monoxide emissions, even on the basis of data showing these emissions contributed only one
percent of total emissions in & nearby area that lailed 10 atlain the NAAQS. fd at 15, Reviewing
the generally prevailing nreaning ol the wdentical language, the court found no reom for LREQ's

desired construction. See La Civil Code arts. 9, 11.



The D.C. Circuit in Sierra Club { applied similar logic o the very PSDD permilting scheme
at issue here, rgjccting EPA’s altempl o create 3 federal significance levels regulation that
“exempl|s| sources [rom the [air modeling] requircments of the Act.” Sterra Cheb £, 705 F.3d at
466. Chicfly, the court rejecied the claun thar EPA (like LDEQ here) could declare that any
centribution below a signilicance level cannol “cause or contribute™ lo a violation of the lederal
atr standards, especially in situations where the air might already exceed the NAAQS or increments
{like in St. James Parish). See Sierra Cleh 1, 705 F3d at 464 63 (vacating, among other
regulations, one that “stale|d] that the demonstration required . . . 18 deemed Lo have been made if
a proposed souree or modification’s air quality impact iz below the S1L.*). This prohibited act is
precisely what LDE( did in issuing I'G LA its PSD permit, allowing the chemical complex to
participate in violations of the federal air standards in 8t. James Parish.

By coutrast, elsewhere the Act and Loulsiana air regulations use a version of “significantly
contributes,” to limit the breadth of the term. See. e g, LAC 33:1IL504.3C, 5001, 531.B.2; 42
L.8.C. §§ 7306a(a), 7492(c)(1), 7426{a)( 1} B), 7347{a)(1}, {4}; see Bluewater Nerwork, 370 F.3d
at 13-14 {describing same); Matfer of BASF Corp., 538 50.2d 635, 644 (La. App. 1 Cir. 1985) (“It
is presumed that every word, sentence ar provision in the law was intended to serve some nscful
purpase, that some ellect 15 1o be given to each such provision, and that no unnecessary words or
provisions were used.”} (cleaned upd; see also La. Civil Code art. 12 (speciiving that if words of
the law are ambizuous, “their meaning must be souglht by cxamining the context in which they
occur and the text of the law as a whole™). LLDEQ's inlempretation would do violence to thas
stalutory scheme, e[lectively writing “significantly contribute to™ i1 a place where the law did not.

Respondents highlight that there remains one federal regulatory provision, 40 C.F.R. g
S1.165(b}2), that uses significance levels even after Sierra Chub 1. See LDEQ Br. at 32, TG LA
Br. at 21, Respondenis supgest this provision's continued cxistence supports LDEQ's use of
significance levels in this case. But this is no help to Respondents; section 51.165(b)2) still exisls
only because it allows the converse of LDEQ’s approach. See Sierra Club 1, 705 F.3d at 463, 463
66 (contrasting § 51.163(b)(2}, which the cowt allowed to stand and petitioner did not challenge,
with other regulation using “the SILs to exempt a souree from conducting a cumulative air quality
anal }'sis,”.which the court vacated). In contrast 1o the way LDEQ uses significance [cvels here,

section 51.165(1)(2) specifies that PSD permitting agencies must find that a source coniributes to



a violation of federal air standards—and therefore cannii receive a permil—il the source ermils
concentrations of a pollutant above the significance level. 40 C.EFR. § 51.1653(b}2); see Sierra
Club 1,705 TV 3d at 463, 465—66. Lhat is the opposite of the way LDEQ invokes significance levels
here, to desm that FG LA con construct even where i1 would add 10 NAAQS and increment
violations, just because the chemical complex would add fesy than the significance fevel.

Also contrary to LDECY s claim, the decision in Cafowdbg Cowsrrp v, EPA, 571 F2d 20, 35
(13.C. Cir. 2009, docs not contradict the result in fvewater Network and Sterra Club I The count
acknowledged ambiguity in the term “contribute to” when it is used in combinalion with at least
three other undefined terms that were ambiguous in thal context. See Carowba Cre, 571 F.3d at
35 ("nearby,” “based on,” and “neccssary,” as used in sctting geographic boundaries for NAAGS
nonattainment areas). Bul the court likewise rejected the claim that pellution must “significantly
contribute™ when the law mercly states, “contribute” to NAAQS viclalions. ff at 38-9. FG LA
also raiscs Sur Contra la Contaminacion v. EP4, 202 F.3d 443 (15t Cir. 2000) (rejecting challenge
to Puetto Rico power plants PSD permit). But the court in Swr never addressed the [cpality of
significance levels. fd at 448, Tt resolved the casc on a serics of other arguments the petitioners
had raizcd concerning the aceuracy of air guality data and the efficiency of the facility’s pollution
controls. See id. at 448-49,

A permilling ageney docs not have the power 1o contradict the law’s plain meaning by
citing nonbinding memoranda. In 2018, FPA issucd such generalized nonbinding memeoranda, in
an effort to continue 1o use the S1Ls in some circumstances cven after Sierrg Ciub . But these
memoranda merely offer suggested significance levels, and do not claim that relying ou the
significance levels to issue permits would be lawful in all eircumstances. See R, Vol. 34, 8482.
Nor could they, after the case law discussed above, On challenge in Sferra Club 1, the D.C. Circuit
held these memoranda are not themselves (inal agency actions subject to facial attack; courts musi
asscss the significance levels® legalily as-applied in individual permitting decisions, Sierra Club
v. EPA, 955 F.34 36, 63-64 (D.C. Cir. 2020 (Sierra Club 1) (explaining “simply quoting” the
guidance is insui(icient). In this case. LDEQ’s use of the significance levels resembles the exact
fact pattern that the D.C. Circuit in Sierra Clvb [ described as unlawful: using significance levels
to authorize an applicant 1o have a share in pollution that fails to meet the federal air standards.

See Sierra Club I 705 F.3d at 465-66. The Court need not determine here whether LDEQ could

10



properly justify using the significance levels in some other factnal circumstance; il sulfices to hold
that the significance levels cannot absolve FG LA on these facts, The Court finds thal PG LA's
meodel shows thal the chemical complex would in fact “contribute” to NAAQS and increment
viclations, based on the plain meaning of the term.

The text is clear. But cven if the text were ambiguous, this texlual reading is tmore in line
with Congress’s protective purpose in eslablishing the PSD permitting program than Respondents®
interpretation. See La, Civil Code art. 10, The “emphatic goal of the PSD provistons is to prevent
these thresholds [the NAAQS und increments] from being exceeded.” Ala. Power Co. v. Costle,
036 IN2d 323, 362 (D.C. Cir. 1979); see afso HR. Rep. No. 95-294 (May 12, 1977), 1977
US.CCAN 1077, 1087 (1977 WI. 16034) (staling in House commitlee report that “the purpose
ol the [PST)] permit is to assure that the allowable increments and allowable ceilings will not be
exceeded as a result of emissions (rom any new or modified major stationary source™). And the
“principal mechanism™ to do thig is the "preconstruction revicw and penmit process required lor
new or modilied mayjor emitting facilities.” Ala. Power Co., 636 F.2d at 362; Sierra Club £, 705
F.3d at 465 (explaining permitting authorities must “prevent violatioms by requiring
demonstration” in the Air Q.uulil;-.-' Analysis). By contrast, uging the significance lovels here would
flip this statutory scheme on ity head; [.DEQ would be able to issuc PSD permits to new sources,
despite the fact that these sources would participale in vielations of the NAAQS and increments.

FG LA failed to demonstrate that its emissions would not “cause ov contribute to”
violations of the federal atr standards. 1.DEQ’s decision to issuc the PSD permit anyway violated
the Clean Ajr Act permilting law the ageney was obligated to apply. The Court REVERSES that
decision. See L.a. R.8. 49:964.G (specifying court may reverse deciston for being in “violation ol
constitutional or statutory commund,” in “excess of the statutory authority of the ageney,” “[m]ade

upon unlawful procedure,” or “[a]ffected by other ercor of law™).”

I1. Public Trust Doctrine and Agency Duty

The Louisiana Constitution establishes the public trust doctrine, which mandates: “The
natural rcsources of the state, including air and water, and the healthful, seenic, historie, and
csthetic quality of the envirowment shall be protected, conserved, and replenished insofar as

possible and consistent with the health, safely, and welfare of the people.” La. Const. art. [X, § 1.
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In Save Curselves, the seminal public rustee case, the Louisiana Supreme Court interpreted this
constitutiomal mandate as requiring agencics to determine “before granling approval of proposed
action affceting the environment, {3 that adverse envirommental iimpacts have been minimized or
avoided as mueh as possible consistently with the public welfare™ Save Cursedves, ;fnr;. v. L.
vt Control Comm 'n, 452 80.2d 1152, 1157 {Ta. 1984}, The Supreme Couwrt explained that while
“the constilution does not establish environmental protection as an execlusive goal, [it] requires a
balancing proccss in which envivonmental costs and benefits muast be given [ull and carelul
consideration along with economie, social and other factors.” fd The Louisiana Environmental
Quality Act underscores this duty, mandating that “as the primary public trustee of lhe
environment, [LDEQ] shall consider and follow the will and intent of the Constitution of Louisiana
and Lowisiana statutory law in making any determination relative o the gramting or denying of
permmits.” La. R.S. 30:2014, Af4),
The I'irst Cirguit further refined LOECY s public trustec duty by dictating issues that the

ageney must address in a written decision before it issues a permit as follows:

{11 Whether the piiential and real adverse environmental elliects of the proposed facility
have been avoided to the maximum extent possible,

(2] Whether 4 cost benelil analysis of the environmental impact costs balanced againat
the social and zconomic benefits of the proposed facility demonstrate that the Tatter
outweighs the former;

(3} Whether there are allernative projects which would offer more proteclion to the
environment than the proposed [acility without unduly curlaihing non-environmental
benefits;

{4} Whether there are allemalive sites which would ofler more protection to the
environment than the proposed facility site without unduly curtailing non-
envirommental benelits; and

(3} Whether there are mitigating measures which would offer more protection to the
cnvironment than the facility as proposed withoul unduly curtailing non-chvironmental
benefits,

In re Am. Waste and Poflution Control Co., 633 $0.2d 188, 194 (La. App. 1st Cir, 1993}
The Supremc Court has made clear that LDEQ “must act with diligence, fairness and

faithfulness to protect this particular public inlerest in the resources.” Save Qurselves, 452 S0.2d

al 1157, The agency’s “role as the representative of the public interest does not permit it to act as

* In other decisions, the Fist Cireuit has collapsed this 5-factor test inte (hree Factors, merging parts (33—
{5) without any alteration 1o the substance. See, e.g., i re OF & Gas Expl., 2010-1640, p. 4, 70 S0.3d al
104, LDEG sometimes refers to this inquiry as the “/T Reguirements™ or “/7 Questions™ after the name of
the permittee in Sove Cursedves,
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an umpire passively calling balls and strikes for adversarics appearing before if; the rights of the
public must receive active and aflirmative proteciion at the hands of the conwnission.™ Jid [ci_ting
Calvert CHIG ' Coordinating Comm. v, U8, dfomic Erergy Comm'n, 449 F2d 1109, 1119 (D.C.
Cir, 1971}, LDEQ “is required to make basie findings supported by evidence and ultimate findings
which flow rationally from ihe basic Indings; and 11 must also articulate a rational conncetion
between the facts found and the order issued.™ Save Oursefves, 452 So.2d at 1159,

A PMzs and NO= Public-1lealth Standards.

Petitioners first argue thal [.DES) Tailed to discharge its duty when it allowed F& LA’s
emissions of PMas and NOg that viclate federal air standards. Regardless of whether LDEQ
corectly followed the PSD penmitting rules concerning these pollutants—the focus of the Clean
Air Act section above—the ageney’s public trust duty required it to “avoid]{” the *potential and
real adverse environmental cffeets of the proposed projeet” to the “maximum exient possible.™ fa
re Oif & Gas Expl., Dev., & Prod Facilities, Permit No. LAG2604006), 2010-1640, p. 4 (La. App.
1 Cir. /1011 70 So.3d 101, 104, Bvidence in the record must support LIDEQ s publie-trust
determination, “and [LDEQ] must articulate a rabonal connection between the facts found and the
order, or in this case, the permitizsued ™ fo [LDEQ s decision does not reflect this process; LLIDEQ
dizmissed the public-headth threat from PMs s and NOQ: as unrealistic when the record shows the
oppuosile.

This Courl will first address FOG LA's arpument that LDEQ met its public trustee burden
solely by complying with the PSD permitting rules. FG LA Br. at 31. As stated above, the Court
Sfinds that LDEQ did nof comply with the Act's PSD permitting rales. But even assuming it did,
the constilutional pulilic trust duty imposes an additional legal standard. [ demands LDEQ go
beyond its regulations if necessary to avoid potential cnivirorunental harmi fo the maxinmoem extent
possible. See Save Qurselves, 432 80.2d at 1137, 1160, From this Court’s review it appears thal
the agency may have crred by assuming thal its duty was to adhere only to ity own regulations
rather than t;:n the constitulional and statutory mandates.

Tnn the instant case, 'G LA’s air quality model shows the chemical complex’s emissions
would add to violations of health-based, federal air slandards in the parish even if FG LA complicd
with its PSD permit. R. Vol 34, pp. 8449 n.40, 8481-83. FG LA does not explain how this would

equate to avoiding harm to the “maximum cxtent possible.” Rather, the air modeling illustrates

13



remaining polential for environmental harm, after regulatory review, that LDEQ must agsess as a
public trustee. See Save Chwrvedves, 452 So.2d a1 1157, 1160

This Court now turns to LDLECQY s arguments. The agency argues, Tirst, that 11 can diseount
['G LA’s model results as unrealistically conservative, and second, sugpests that the air quality
violations the model predicts are located where they would not adversely impact members of the
public anyway. ‘The Courl agrees with Petitioners thal LDEQ [ailed to support either of these
conclusions with evidence in the admintstrative record. Firgt, LIDEQ) asserts that (he modeled
violations “do[] not necessarily mean that there are or will be actual ex-:gdances of these
slandards,” because the model relies on supposcdly conservative assumptions. R. Vol. 34, p. 8450,
LD cannot simply dismiss the model’s conclusions on the hope that these violations may not
appear in real life. The public trust duty requires LDEQ to address “potential™ as well as “real,”
envirommentyal harm. See fr re Am Wasfe, 633 50.2d at 194, And LDEQ offers no évidence that
would contradict the model’s conclusions.

To the contrary, FG T.A's model is the orly record evidence that evaluates crileria atr
pollutant concentrations in St. James Parish following the chemical camplex’s operation. FG LA
prepared.Lhis evidence according o lederal guidelines, LDEQ) approved it, and LDEQ relied upon
it to is3uc the PSDY permit. See 40 C.E.R. Part 51, App. W § $.1(b} (stating that “air quality mode!
estimates . . . are the preferred basis [or awr quality demonstrattons™). This evidence shows
violations of public-health standards for 24-hour PMs:s and l-hour NO2 across the parish.
Moreover, as Petitioners explain, these results are not an aberration. In 2011, EPA sent a [etter
warning LDEQ that a nearby facility’s air medeling showed that the air in 8t. James Parish already
exceeded or threatened to violate federal air standards for PMz s and N0+, in addition to two other
pollutants * LDEQ s lack of support in rejecting modeling datn it approved, data that contradicts
the agency’s conclusions, is arbitrary and capricions decivionmaking. See La. R.S. 49:964.G
{slaling court may reverse arbivary or capricious or unsupported decision); Motor Fehicle Mirs.

Ass'w v State Farm Mut, Awro. fns. Co, 463 118, 29, 43 (1983) (specifving agency action “would

1L etter fram Jetfrey Robinson Chief, Air Permits Section .S, Envil. Protes, Agency, Region 6 to Tegan
Treadaway, Louisiana Dep’t of Envil. Quality, p. 8, (Jan. 7, 2011},
hitps:Hedms.degdouisiang goviapp/doc!view aapxMdoc-7830225 fob=vesdchild—ves, cited in R Vol 30,
pp. 7442-7443, EDMS 11960006, Petitioners’ Nov, 26, 2019 Supp. Comments, p. 10-11 & n.62.
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be arbitrary and capricious ifthe agency . . . oflered an explanation for its decision that runs counter
to the evidence belore the agency™).

LDEQ makes the second argument that “the modeled exceedances are not locuted on
residential property, property that is generally accessible to the public, or any other location where
long-term exposore o emissions could be reasonably anticipated,” asserting this means “the health
of those living in the vieinity of the I'G LA Complex will not be adversely impacted.” R. Vol 34,
r- 8452, But the record belies this statement, both concerning the locations and conceming the
health risks from the vielabions. To begin, the mapped violabions do posze a threat to scveral
residential areas that border these violations, as Petitioners point out. In particular, two of the M2 5
NAAQS violations in the southern part of the Parish would take place near the conununity of
Burten Lane, alungside its only public road. See R. Vol. 34, pp. 8431-52 (mapping violations); R.
Vol. 28, p. 6947 (providing map of 8t. James Parish communitics).

LDE{)’s reasoning also is unsupported and unresponsive because the agency tocusces only
on avoiding long-term cxposurcs in rcsidential areas, while ignoring that the PMas and NO:
violations are of short-term standards and could harmm the public’s health with more limited
contact. See K. Vol. 34, p. 8452, .The I-houwr NOz and ibe 24-Aour PMa 5 standards protect against
negative health impacts EPA concluded could come from even just how- or day-long exposures
o excessive levels ol these polhutanis. See, eg., dm Petroleum Inst v £EPA, 684 I13d 1342, 1345,
1347 (D.C. Cir. 2012} {cxplaining that FPA premuleated the 1-hour NO; standard because it found
a relationship between “short-lerm™ exposure to air pellution above this standard and “vamous
types of respiratory morbidity,” such as asthma and childhood respiratory illness, especially near
public roads). A plant worker on her shifl, an efderly person and grandkids spending an aliernoon
fishing from the road ncxt door, or someone who visits an area expericneing violations all could
suffer harmful health impacts from (hese exposures. LDEQ owes a public-trust duly 1o the whole
public. See Save Oursedves, 452 So.2d at 1157 (specifying that agency acts as “representative of
the public interest™). And the ageney’s failure 1o address the potential for these individuals to suffer
harm was arbitrary and capricions and unsupported, See La. R.S. 49:904.G; Aefor Fehicle Mirs.
Ass'n, 463 UK. at 43 (specifving agency action “would be arbitrary and capricious it the agency . . .
entirely failed 1w consider an important aspect of the problem™). Simply put, LDEQ failed to

address the core problem posed by TG LA’s model, the only record evidence on point: people
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working, living, traveling, or recreating in 5t James Parish could suffor scrious health
consequences from breathing this air, even from short-run exposure. LDEQy decision to
authorize these pofentiol public health vielations, withent offering evidence to show it fad
aveoided the risk to the maximnm extent possible, was arbitrary and capricious and against the

preponderance af the evidence under the agency’s public trust duty.

B. Cumualalive ITmpaces of Taxic Alr Pollniant

LDEQ found that “emissions fron the FG LA Complex, together with those of nearby
s01rees . . ., will not allow for air quality impacts that could adversely affect human health or the
enviromnent,” R, Vol 35, 8604, Peiitioners claim thal the record docs not support LDE()s
conclugion because the agency failed to do a cumulative assessment of I'G LA™s toxac air pollulants
together with those from other sources. As Petitioners argue, LDEQ had ample cause lo investigate
further as a public trustee. EPA dats shows that Welcome residents alveady face some of Lhe worsl
risk of cancer from industrial air pollution in the nation, and the chemical complex’s permits would
allow FG LA to greatly increase the amount of cancer-causing toxic air pollutanls emitled o the
arca. Specifically, Petitioners cite record evidence showing that the area is already inundated with
toxic air pellutants from existing and planned industrial facilities based on emissions information
from major somrce facilities located in the area and maps showing facility locations. R. Vol. 28,
0932-0940, 6947,

In addition, Petitioncrs point to.a ProPublica/Advocate study that found, based on EPA
data, the area around FG LA’s sile is more toxic with cancer-causing chemicals than 99.6 percent
of industrialized arcas in the country. R. Vol. 30, 7436, At the public hearing on the air permits,
area residents repeatediy expressed alarm to LDEQ about the harm from the toxic pollution o their
lives and health. R. Vols. 235, 6030-6038. Additionally, Pctitioners cite data [rom LPA’s
environmental justice screening tool called LISCREEN, which shows that the comnunilies closcst
to the FG LA site are in the 95-[00th percentile for cancer tisk associaled with exposure Lo loxie
air pollutants from induostnal sites, 3rd Supp. R. 8957,

The record shows that FG LA’s penmits allow it to emit large quantitics of cancer-causing
toxic air pollutants. LDEQ acknowledmed ethylene oxide, a toxic air pollutant {hat is & known

human carcinogen, is one of the main pollutants responsible for EPA’s high cancer rigk ranking
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for the census tract for the communities closest to the FG LA stte (e, Welcomne and St James).,
3rd Supp. . 8964, sce afso B, Vol. 29, 7131 (census map). LDEQ) also recognized that benzene,
another toxic air pollutant known to cause cancer in humans, drives EPA’s cancer risk ranlang for
this census tract. 3rd Supp. R. 8964, The permits that LDEC issucd to FG LA allow the company
to emil 7.7 1ms per year of ethylene oxide and 36.38 tons per year of benzene. R. Vol. 34, 8444
Petitioncrs showed that only enc facility in the state, using data from CPA’s Toxic Release
Inventory, reported that it emitted more cthylénc oxide than FG LA s perniits allow. Peliioners
also showed that for benzene, just one facility in the state reported thal it enmitled greater amounts
than FG LA’s permits allow. R, Vol 28, 6903-04. LDECQ arpues that the comparison is not fair
because the FG LA figures are permitted or allowable amounts and not actnal crnissions as reported
by the lacility. Nonethelesg, LDE(Q docs not deny that its facility would emit lorge quantities of
these carcinogenic toxic air pollwants,

‘The record thus shows that LDEQ had information showing that the area necar PG LAs
[acality already experiences substantial amounts of toxie atr pollutants, that LDEQ acknowledged
that EPA’s cancer risk figures for the arca were driven by ethylene oxide and beneene, and that
the permits allow F'G LA to emnit a great deal more etl'.l}"lﬁl'lﬁ uxide and benzene.

LDEQ .admﬂ.y that it did not do o cumudative gssessmenyr of FG LA s toxic emissions
together with other sources. Instead, it said that it *[u]s|ed]| actnal stack heights and locations,
release paramelers (e.g., velocity, temperature), permitted emission rates; local meteorological
data; and EPA’s ‘preferred/recormmended” dispersion model (AERMODY” fo determine that
“emissions ffom the FG T.A Complex, togcther with those of nearby sources . . ., will not allow
for air quality impacts that could adversely affect human health or the environment.” R. Vol 35,
8604. But LDEQ does nol dispule Petitioncrs™ assertion thal this analysis only included
information Gom FG LA’s facility-—i.e., that the model only used the stack heights/locations,
release parameters, and permilted emnission rales of FG LA’s facility., LDEQ does not explain how
anatyzing dota ahowt G LA's facility alone could support its conclusion an the cumulative
emissions, Le., that “emissions from the FG LA Complex, together with those of nearfy sourees.

. will nof allow for air quallty impacts that could achversely affect human healih or the

environment.” I Vol, 35, 8604 {emphasis added).



LDEQ only cites generaily to Section VI of its Basis for Decision where the agency says
that its ambient air standards for toxic air pollutants “contemplate multiple sources ol pollution
and establish protective limits on cumulative ermissions that should ordinarily prevent adverse air
quality impacts.” R. Vol. 34, 8448, But Patitioners point out that LDEQ s statement is misleading
because the ambicnt air standards are limits on the concentration of toxic air pellutants cxpressed
in micrograms per cubic meter of air under LAC 33:111.1501, Table 51.2, and LDEQ did nm
determine the ambient air pollutant concentrations of G LA's toxic emissions in combination
with emissions from other sources. Petiioners’ Reply Br. a1 25, LDLGQ does not dispute this point,
Furthermaore, LDEQ cannot determine Welcome®s full risk for caucer from exposure to toxic air
pollutants 16 the agency does nol consider FG LA's ethylene oxide and benzene emissions in
combination with such emisgions from other facilitics that the agency itself says drives EPA’s
cancer risk data for the area.

For these reasons, the Coart finds that LDEQ s conclusion that “the FG LA Complex,
tagether with those of nearby sources . . . , will not atlow for air quality impacts that conld
adversely affect hivnan health or the environment™ is arbitrary and capricious and nof
supported by a preponderance of the evidence in the record. See, e.g, fnre Oil & Gus Expl.,
Dev., & Prod Facilivies, 70 S0.3d 101, 110-11 {finding LDIG decision was arbitrary and
capricious and not supporled by o preponderance of ihe evidence thus viclating public trustee
requirements where the studies the agency relied on to show that the discharges had no signifieant
environmental impact were not tailored to the very envircrunent at issug}. In tum, because TLDEQ
relied on ihis conclusion ag the basis for its eonclusion under jts public trust analysis that “adverse
environmental impacts hzwf: been minimized or avoided o lhe maximum extent possible,” the
agency fuiled 1o meer s public lrusiee duly. T.DEQ “iz doty bound to demonstrate that it has
properly exercised the diserction vested in it™ by making “basic findings supported by evidence
and ultimate findings that flow rationally from the basie findings.” Save Ourselves, 452 50.2d at.
1159-60 LDED “must articulate a rational comection between the facts found and the order,” or
in this case, the permit issued. ff LTYEQ did net do that here.

Additionally, the Court finds as unpersuasive LDE(Q)’s ussertion that the complex is subject
to applicable federal and state cmission standards or that its modeling guidance does not require a

cumulative assessment of the toxic air cmissions. As the Supreme Courl made clear in Save
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Cursefves, the ageney’s public trust duty requires it to cxamine pﬂtﬂ.‘l‘tiﬂl adverse ellecls that exist
bevond a vote application of regulatory standards or suidance documents, 432 Se.2d at 1160 (*[I}t
aprears that the agency may have erred by assuming that its duty was to adhere only o ils own
regulations rather than to the constitutional and statulory mandates.™).

C. Ethyvlene Gxide

Petitioners also claim LDEQ violated its public trustee duty becaunse the agency’s
conclusion that the proposed perinits have minimized or avoided potential and rcal adverse
environmental impacts of I'G LAs ethylene oxide emissions to the maximum extent possible is
arbitrary and capricious and oot supported by a preponderance of the evidence in the record.

LDLO has authorized FG LA to cmit 7.7 tons (or 13,400 pounds) per vear ol ethylene
oxide, which (as discussed above) is an amount that exceeds the amouwnt that any plant in the state,
except for one, has reported that it actually cmits. B Vol. 34, 8440, LDEQ lists ethylene oxide as
a “known and probable human carcincsen.™ LAC 33:11L5112, Table 51.1. Petitioners show that
EPA 15 m the process of reducing ethylene oxide emissions nationwide, . Vol. 30, 74440, and thal
one slale has bamned the conslruction of new facililies that emit ethylene oxide within 10 miles of
a school or park. Petitioners Orig. Br, p. 28 {citing 415 1l Comp. Stat. 5/9.16). In 2016, LPA
revised ils cancer risk assessment [or ethylens oxide, {inding thal inhaling much smaller
concentrations of the chemical than previously wnderstood could lead to excessive risk of
contracling cancer. EPA's review was based on a 10-vear-long, peer-reviewed swady. R Vol. 28,
6910-6911 (citing Evafvation of the nhalasion Carcinogenicity of Ethvlene Oxide, EPA {Dee.
20161,

In its Basis for Decizion, LDEQ cxplains that EPA updated its inhalation unit risk faclor
for ethylens oxide in response Lo this study and established a concentration tor [ong-terin cxposure
of .02 ng/m? (i.c., the limit on the amount of cthylene oxide measured in micrograms per cubic
meter ol air). R. Vol, 34, 8453. This limil reflects EPA’s upper risk threshold, above which the
agency determined that inhaling the air presents an unacceplable cancer risk. R Vol. 28, 6910-
6911. LDEQ's regulations contain a limit on airbome concenirations ior ethylenc oxide of 1.0
ug/m’, bul, as no party disputes, this standard {or limit) has not been updated in 25 vears and is 50

times less protechive than the FPA limit. LAC 33:011.5112, l'able 51.1.
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FG LA would emit cthylene oxide into the air from the two identical ethylene glvesl
manwlacturing plants that 'G LA plans to build at the chemical complex, cach permitied for 3.85
tons pet year ol the toxic ar poliutant for a wial of 7.7 tons per year facihty-wide, R, Vol 33, 8108
(Ethylene Cycol Plant 1 permit)y, R. Vol. 31, 7738 (Ethylene Glycol Plant 2 permit). Maost of these
emissions would comic from combusting the units’ waste gases in thermal oxidizers (onc at cach
of the ethylene glveol plants) that together account for 3.76 tons per year (or two-thirds) of the
ural 7.7 tons per year allowed under the permits. R, Vol, 33, 8129-5130; Vol. 31, 7757-7738,;
Peiitioners” Reply Br. at 35, The thermal oxidizers release the chemicals that they cannol
completely combust through cylindrical stacks that stand 150-{cet tall. R. Vol. 31, 7737, 7752-53.
The leftover ethylene oxide ermissions that are not fully combusted would be emitted from the lop
of the thermal oxidizers’ stacks into the air, where they can travel fo surrounding areas, See
Petitioners Orig. Br. at Y; R, Vol 31, 7737, 7752-53.

FG LA modeled ethylene oxide emissions show a maximum ground level concentration
of .41 ug/m’ at the facility border {ar “fenceline™). R. Vol. 34, 845(). See also FG LA Br. at 35.
FG LA created a contour map that illustrates the extent of its modeled ethylene concentrations at
around level that exceed EPA's limit of 0,02 ug/m®. R. Vol. 19, 4739, 4766 (contour map); see
afve R Vol 34, 1%4'54—3455; FG LA Br, at 35-37. The map appears 10 show that ethylene oxide
concentrations in excess of EPA's limit stop short of an elementary school, which is approximately
one mile from FG LA’s site, and that (hey reach the river road that runs along the residential
community of Union (as contrasted with the lllineis 10-mile restriction). R, Vaol. 19, 4766; Vol
14, 3505 (map showing location o school),

LDEQ made several findinpgs about 'G LA®s ethylens oxide emissions basad on the
company s modeled emissions and map. LDEQ [bund that FG LA s ethylene oxide wilt not violate
the slale ambient air standand beyond the fenceline and therefore the permits will not allow for air
quality impacts that could adversely affect human health or the environment in Welcome or the
surrounding arcas. R. Vol. 34, 8448; Vol 35, 8338, LDLQ also found that residential areas would
not cxpericnee concentrations that would exceed LPA’s cancer risk threshold limil of 6.02 ug/m?,
Petitioners assert that these findings arc arbitrary and capricious and not supporied by a

prepondevance ol the evidence, and the Cowrf agrees.
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mpecifically, Petitioners argue that ['G LAs model is hased on an unverified assumption
aboul the effecliveness of its emission controls that is not required in the permit, resulling n
ethylene oxide cmissions that arc mercly aspirational but not grounded in the permit. See
Petitioners’ Reply Br. at 33. Petitioners urge that LL1DEQ violated its public trustee duty by basing
its decision on modeled emissions for a dangerous cancer-causing pollutant, without verifving the
assumption, and without making the assumption a condition of the permit. The Court agrees.

IG LA%s cthylene oxide modeling is bascd on the company’s assumptions, including its
assurnption that its thermal oxidizers will achieve a destruclion and removal efficiency of 99.9%
as shown in the cmissions caleulations. R Val, 31, 7737, see also B Vol. 3, 0736 and B, Vol. 4,
0842 {emission calculations for the thermal oxidizers showing ethvlene oxide destruction rate at
99.9%, resulting in 2.88 tong per year from each thermal oxidiver being emiited o the air, which
together wial 3.76 toms per vear); see afso FG LA Br. a1 34, 41-42. As Petitioners’ correctly poinl
out, the 59.9 percent destruction and removal rate for ethylene oxide is a hollow promise that the
permits do not actually require. Petitioners Reply Br. at 36-37; . Vol. 33, 8131-8133. Instead, as
Petitioners show and FG LA admits, the permils only require the thermal oxidizers to reduce
cthvlene oxide by 98 percent. R. Vol 31, 7759 {Specific Requirement 7% and R. Vol. 33, 8131
{Specific Requirement 8); 'G LA Br. at 41-42, Lhis ncarly two percent differcnee in efficicney
makes a substantial differcnee in yearly emissions. H the two thermal oxidizers only desuoy 98
percent of the cthylene oxide, they would cmit 20 times more of the toxic pollutani than FOG LA
“expects” in the modal. Petitioners Reply at 37. As Petitioners further argue, and Respondents do
not dispute, LDEQ did not require a vendor confirmation or any support that FO LAs thermal
oxidizers would even be capable of achieving a 99.9 percent destruction and removal rate, even
though the ageney did require such a guarantee for nitragen oxides (NOky; emissions. fo; R Vol
34, B491-8403).

Maoreover, reiying on its factual findings about cthylene oxide, LDEQ dctermhmﬂ in its
public trist analysig that “there are no miligating I'I'IE:-.JSL[I’ES that would offer more protection to the
environment than the facility as proposed witheul unduly curtailing non-environmertal benefits,”
R. Vol. 34, 8458, LDUQ then ultimately determined that “the proposed .]:remﬁls have minimized
or avoided potential and real adverse environmmental impacts to the maximum extent possible and

that social and economic benefits of the FG LA Complex outweigh its adverse environmental
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impacts.” R. Vol. 34, 8479, The Couri finds that LDEQ violated its public trisfee diuty because
it failed fo support witlt record evidence the claim that residentiol areas would nof be exposed to
ethylene oxide concentrations beyond EPA’s cancer risk fimit,

The Supreme Cowt made clear that T.DEQ “is duly bound to demonstrate that it has
properly exercised the discretion vested in it” by making “basic findings suppurted by evidence
and ultimate findings that flow rationally from the basic findings.” Save Ourselves, 452 So.2d al
115560, The Supreme Court wenl on to say that LDEQ “must articulale a rational connection
between the facts found and the order,” or in this case, the perait issued. fd LDEQ did not do ihis.
I.DEQ did not comply with itz duty to consider the potential and real adverse cffects of FG LA's
ethylene oxide emissions because it did not require the company to model its full ethylene oxide
emissions. Moreover, the record does not supporl LDEQ’s conclusion that there are “no mitigating
micasures that would offer more protection to the environment than the facility as proposed withoud
unduly curtailing non-environmental benefits” R, Vol. 34, 8438, For instance, LDE(Q) could have
easily included a requircment that G LA’s thermal oxidizers meet and maintain a 9.9 percent
combustion rate along witl a vendor guaranies.

D, Environmental Justice

Petitioners assert thal LIDFQ s environmental justice analysis was arbitrary and capricious
and did not comply with the agency’s public frustee duties, as detailed by the Supreme Court In
Save Ourselves. Additionally, Petitioners assert that the ageney’s factual conclusion that Welcome
is not disproportionately aifceted by air pollution was arbitrary and capricions, and not supporled
by a preponderance of the evidence. The Conrt agrees ay to both issnes.

It is clear from the record, briefing, and oral argument that disproportionalily and
environmental justice issucs are at the very bearl of this case. Environmental justice issucs were
prominent in the public comments, as well as the public hearings beld by LDEQ. Indeed, LDEQ
itself discussed the topic in its decision, Tn its decision, LDLQ defines “environmental justice™ as:

[T]he fair ireatiment and meaningful involvement of all people regardless of race,

color, national engin, or income, with respect to the development, implementation,

and enforcement of cnvironmental laws, regulations, and policies. Fair trealment

means no group of people should bear a disproportionate share of the negative
environmenlal consequences resulting from industirial operations.



R. Vol 34, 8471, To meetl its vwn defimbon, LIDEQ would need to show that it minimized the
disproportionate inipacts of its permitting decisions in order to avoid even unintentionally
discriminatory ellects from state aclions.

LDE(Y s definition of “fair treatment™ requives more of the agency than mere lip service or
opportunitics for public involvement. R. Vol 34, 8471-8472. Rather, it demands “active and
affirmative protection.” See Save Owrselves at 1157 (Emphasis added). Alhough the record
shows thai the demographics in Welcome ate nol in dispute, nowhere in its decision does LDEQ
weigh, or even acknowledee, this vital contextual information. See, eg., Sierrg Club v Fed
Frnergy Regul Cowm'n, 867 F3d 1357, 1370 (D.C. Cir. 2017) (affirming the agency’s
cnvironmental justice analvsis in part becansce the decision “did recognize the exislence amd
demoygraphics of the neighborhood in question.™). Fhiv Court holds that, on the fucts of His case,
anr envirormental justice analysis was mandatory under the constitutional protections of Save
Ourselves.

Additionally, neither La. RS, 49:964.G nor Save Ourselves contain an exceplion lor
discretionary agency action, and thus such actions may be set aside 1 they are arbitrary or
capricions or inconsistent with the ageney’s public trustec duty. Onee LDLE(} chose to consider
enviremmmental justice issues as g matler of diseretion, it had a duty to do sa in a lawfnl way: one
which was non-arbitrary, was supparied by ibe preponderance of the cvidence, was performed
with procedural rectitude, and invelved individualized consideration. La. R.5. 4%:.964.G, Save
Churselves, al 1159, This L.DEQ fuled 1o do.

In its Basis for Decision, LDEQ offers two reasons for dismissing the environmental justice
concerns posed by the project. First, the agency argues that the project complics with the applicable
emissions hmits, and (hus there is no adverse effeet that could be experienced disproportionately.
Ilowever, as Petitioners descnibe, the record shows that ermissions from the project will, m facl,
cxceed the health-based NAAQS for short-term harm from Mz s and NOs.

Relying on its agsessment of the project’s compliance with emission limits, L.DEQ did not
consider what effect (he projecl’s emissioms would have on nearby commumnilies in the
environmerntal justice scc.tinn of its decision. Instead, T.DFQ locused on the curresnt pollution
burden in Welcome without adding FG LAs polluants 1o {hat burden, and found in its decision

that “residents of the comununity closest o the FG LA complex do sor bear a dispropurtionate
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share of the negative environmental consequences resulting from industrial operations™ (emphasis
in original). R. Vol. 34, 8475, However, because the nndisputed record evidence shows that the
project’s emissions ave the potential 1o resulf in harmful health consequences for members of
the public nearby, supra af Section 114, the Court finds that failing to consider those effects
wis arbitrarvy and capriciows.

Additionally, LDEQ's finding is direclly contrary lo evidenee in the record showing thaf
Welcome iy digproportionately alfected by air pollution. EISCREEN, u 1] develaped by EPA to
identify overburdened communities, shows that members of Welcome are in the 861h percentile
for air pollution-related cancer risk in the State of Louisiana, meaning that they face a kigher cancer
risk from air pollution than the vast majority of Louisiana tesidents. 3rd Supp. R p. 8957, The
pollution-relaled risk faced by these commumties i even morc conspicuous when considered on
the national scale: EISCREEN shows that residents of Welcome are in the 95th-100th percentile
nationally, meaning that Welcome is onc of the most burdened communities in the United States.
fd. Desptte relying on EJSCRELN information in its eriginal decision, when LDEQ was ordered
by this Court to consider the concerns raised by an updaied version of FISCREEN® LDL( chose
to disrcpard EJSCREENs findings. Instead, the ageney reaffirmed its conclusion that Welcome is
oot disproporiionately aflected by air pollution, as well as the fiecisic-n Lo 1s3ue the permits at issue.

Petitioners argue that the analysis by LDEQ dismissing LISCREEN findings is overly-
broad and fails o consider the individuahzed sination, and thal the disproportionality in Welcome
has been obscured by less significant repional data. Petitioners urge that the “individualized
constderalion” mandaied by Save Ourselves is uniguely important when addressing environmental
Justice issucs presented by a project and cannot be accomplished when an agency analyzes
einission trends taking place all over the region in order to dismisy local concerns and [ocalized
disproportonality. The Court agrees.

To justify disreparding the EJISCREEN evidence, 1.DEQ) argucs that the information does

not reflect substaniial reductions in cmissions that have occurred since the information was

7 LDE(Y s ariginal decision relied on an outdated vorsion of EISCREEN, which showed that the pellution-
rclated cancer risk for Welcome was comparable to or less than the state average. On motion of Intervenor
Mlexander and pursuant to La, RS, 30:2050.21(L), thiz Court erdered LDEQ 10 conzider the more recent
EJSCREEN information, which reflects the figures cited in this Reasons for Judgment. 'The Court ordered
LDEQ to make it part of the administrative record and garve LIYEQ an oppartunity to change its decision or
analysis in light of the new infermation pursuant 10 La, B.5, 30020502 1(T).
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published in 2014, and that these reductions dismiss the concerns regarding the disproporlionate
burden in Welcome portrayed by EJSCREEN.® However, LDEQ’s inrational approach to data in
ihe trends analyses in both its original and supplemental decisions likewise renders those analyses
arbitrary. [n its original decision, when LDEQ) conducted ils emission trends analysis, if arbitrarily
amitted key data without explanation. LDEQ considered irends in permitted emissions in the (ive-
mile area surrounding the proposed FG 1A stte, recopnizing this radius as an approprialely focused
geographical area, but it only considered frends in eritenia pollulants. 1t entively omitted toxic
pollutant emissions —- a critical part of the analysizs. R. Vol. 34, 8477, LDEQ offercd no
explanation for this omission.

Yel when 1l considered rends in actual emissions it ineluded toxic pollutants, but —
without explanation — then broadened the geopraphic view to parish-wide and so did not capture
the impacts on the communities actually neighboring the proposcd FG LA chermical complex. I
Vol 34, 8476-8477. The agency relied on this pansh-wide analysis o conelude that there were
“dramatic dcclin;::s” in toxic and eriteria pollutant cmissions sinec the mid-1490s, but with respect
lo toxics, the agency's analysis does not support such g conclusion about the fve-mile area
surrounding the FG LA site. R, Vol. 34, 8477,

In identifying downward trends in its supplementa! deciston, TDEQ utilived inconsistent
scopes of analysis, depending on what type of pollutant it was disenssing as well as whether it was
considering permitted or actual emissions. While foraf trends in air emissions could have the
signilicance L.DEQ asserls, the trends alleged by 1.LDEQ in this case were not specific to Welcome,
but rather captured emission reductions taking place as far away as 100 miles from Welcome —
effectively capluring regiesa! trends. 3rd Supp. R, 8965, n.14.

LDIG did not show a rational conncetion between emission decreases so far away and the
issue the analvsis was supposad 1o be aimed at— whether Wefeome 13 disproportionately burdened
by air pollution.” Save Ourselves, at 1159 (“[The agency is requited o make basic findings

supported by evidence and ultimate [indings which flow rationally from the basic findings.”). For

8 LDEQ also argued that the EISCREEN numbers can be disregarded becauze EJSCREEN “grossly
overestimates™ public exposure to pollution. However, LDEQs argunent regarding FISCREEN's
exposure madel is arbitrary and capricious, becauss it is contrary to substantiated competent cvidence.

" This Court does not hold thal a T00-mile radivs could sever he an appropriate geographical scope o ulilize
i evaluating the disproportionate pollution burden in a given town or area. However, LDEC) muat provide
a reasonable basis for choosing such an analysis in its basis for decision and must then consistently apply
that rationale 1011 1s ta be affinmned upon judicial review.
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exumple, when considering actual ethylene oxide emission trends in its supplemental decision,
LDED utilived a 27-mile radius o identify decreases. However, when considering permiited
emissions of the zame pollutant, LDLEQ utilized a f00-mife radius for its analysis, Both scopes
tacked explanation of their connection to air quality in Welcome. And for benzene, LD utilized
a rhird scope of analysis, analyzing trends only within the parish, without explaining why &
political boundary 1s an appropriate scope of mmalysis for air poliulion. 3rd Supp. K., 8965, n.14,
16,

Significantly, these analvses omitted an analysis of benzene emissions trends utilizing
either (he 27- or 100-mile scope utilized by the arency for ethylene oxide, and also omited data
regarding the trends ol permitted emissions using 1 27-mile radius, or the trends of actnal cinissions
uging the 100-mile radins. As with LDE(Y s first cnvirommental justice decision, this approach
lacks rationality.

Use of such au inconsistent and selective approach makes it nearly impossible to determine
the sigmlicance of the alleged (rends, compared either with each other or with the mlimation they
wore intended to rebul (the EJISCREEN data, which was localized to Welcome). The data relied
an by LDEQ reveals little about the emissions trends in the compmunities most likely to be impacted
by I'G LA’z cmissions. Nor docs LDEQY s ailalys;is fully capture the fiture but leoming build-out
of petrochemical plants in the area, much of which has already been permitted by LDEQ). R, Vol.
28, 6867, 0939-6940, 6945-6967, Fnvironmental justice 1s an inherently local issue, and its cffeets
can and do vary rom place to place, or even within a single community, That 1s precisely what is
meant by “disproportionality.”

LDEQ lurther argues that ETSCREEN cannol provide the basis [or 2 permiiting decision
bul admits that “FISCREEN 15 & sereeming towl,” The agency s view 13 that “[u|scrs of EISCREEN
should supplement the results with additional information and analysis as the Departmcent has
done.” EIMEQ Br, at 38, However, such additional information and analysis will cairy no weight
with a reviewing court when that additional analysis is performed in a way that is arbitrary or
capricious or is in violation of the agency’s public trust duties. Because LDEC) has tailed to offer
a rational connection between the regional frends cited by the agency and air quality in Welcome,

the evidence offered by LDLQ does not rebut the localized FEISCREEN data.
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Thus, hecause the agency’s environmental jusiice analysis showed disregard for and was
contrary to substantiated compelent evidences in the record, it was arbitrary and capricious. And
for these reasons. the actual balance of costs and benefits struck by LIDECQ was arbitrary, and
clearly gave insufMicient weight to environmental protection. Thus, it is tlis Conrt'’s responsibility
for reverse, Sove Ourselves, at 1159,

E. Alternatives Sites

Petitioners assert that LDEQ's conclusion ihat there are ne alternative sites for FG LA’
proposced complex that would offer more protection to the envirgnment than the proposed site
without unduly curiailing non-environmenial benefits is arbitrary and capricious and not supported
by a preponderance of the evidence in the record. LDEQ and I'G LA argue that the alternatives
analysis conducted by FG LA and ratified by LDEQ adequately addressed alternative sites and
selected the proposed site as the only rational choice based on objective [aclors,

Petitioners’ argument rests on the elimnabion of hve stles in Ascension Parish from
contention, and their assertion that such an ehmination was arbitrary. Both LDEQ and 'G LA, in
their briefs and argument, now respond that locating the proposed complex in Ascension Parish
was an imposgibility, as the parish was anticipated to be in nonattainmennt status under the Clean
Air Act.® They argue in briels that this status would require FG LA 1o purchase emissions reduction
credits that werc unavailable — thus making construetion in Ascension impossible and the

" elimination of those sites “necessary and proper.” Howewver, the record does not reflect basic
finclings that lead to that conclusion,

I its Basis [or Decision, LDEQ meraly refeired 1o focating the complex in Ascension
Parish as “effectively preclude|[d],” presumably by the eost of applicable offset requirements for
NOx and velatilc organic compounds {(VOCs), and made no mention ol emissions reduction
credits, the number of credits that FG LA would have needed to purchase, or the number of credits
available. R. Vol. 34, 8443, 1.23, The record, in other words, only supports the conclusion that
locating in Ascension Parich would be more difficult or more costly to FG LA, not that it was

impossible. The record raises the question of how much more difficult or costly the alternative

¥ According to the record, Ascension Parish was anticipated to be classified nonattainment under the Clean
Air Act, but was [ater designated “attainment/imelassifiable.” R, Vol. 34, 8443
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sitcs would be, and whaether they would still be feasible. See fn re Am. Faste, 633 So.2d at 194,
But Respondents” briefing immore that data.

For this Court to upheld LDEQ s decision, the agency’s ultimale conclusions must be
based on basic facls present in the record, 10 congtruction m Ascension Parish were factually
impossible, 1.DEQ must say so and provide the basic facts to lead to that conclusion — something
the agency failed to do. As writen, the conclusion regarding afternative sites presented by ¥ G

LA and LDEQ was reached arbitrarily and is not supported by a preponderance of the evidence,

T. Cost-Benefit Analysis

Petitioncrs assert that LDECG vielated the public trust doctrine by failing 1o carry out its
duty 1o comduet a fair and vational balancing of environmental costs against the benelits of the
proposed complex. They claim thal as a result, LDEQ arbitrarily and capriciously deterinined that
the benelits of FG LA's chemical complex would greatly outweigh its adverse environmenial
cffeets,

The Louisiana Constitution reguires that LDECQ) fully and carefully balﬂﬁce “envirommenial
costs and benefits,” piving consideration 1o the “economic, social and other factors” of its
decisions. Suve CQurselves, 452 80.2d at 1157, 'Fo perform this analysis, LDEQ musl determine
whether “the environmental impact costs balanced against the soeial and econamic benefits of the
project demonstrates that the latter outweighs the 'ﬁ'.:rmcr|_._|“ fare Generad Permit, 2010-1640 (La,
App. 1 Civ. 6/10/117; 70 So.3d 10F, 104, As the First Cireuit explained, while *[h]am w the
environment cannol always be quantified as easily as the economic benefits derived fram taxes
and salanies.” [LDEQ must conduct a balancing “to insure protection of the enviromment withoul
too high a cost to the economy and our way of lite.” fu re CECOS Inr'l, 574 Sv.2d 385, 392 (La.
App. 1 Cir. 19907y,

Petitioners claim that TDEQ (ailed to put any harm that could potentially result from the
chemical complex on the scale—that the ageney only reenpnized the purported economic and
social benefits. Petitioners® Orig. Br. at 37-60, Petitioners’ Reply Br. at 59-60. Pelitioners claim
that LDEQ wrongluliy “reroed oul™ all cavironmental impact costs alter conducting its regulatory

compliance analysis.



More specilically, Petitioners claim that LDEQ failed to weigh, among other things, the
impacts of TG LA’S PMs s and NOz emissions that cxecod federal air standards around Burton
T.ane and elsewhere in the parish, the cffect of ethylene oxide emissions that cxceed EPA’s cancer-
risk threshold, cumulative impacts of certain woxic air pellutants, the negative consequences of the
facility’s preenhouse gas emissions. [n terms of greenhouse gases, Petitioners highlight that LDEQ
never weighed the impacts associated with the 13.6 million tons per year of greenhouse gases thai
LDEQ has authorized FOG LA to cmir, against the purported benefils of the project, and the added
envirommental burden to already over-burdencd majority-Black communities.

1.DEQ does not dispute Potitioners’ assertion that it failed lo pul any of these environmental
costs on the scale. Instead, the agency points 1o its conclusion that potential and real adverse
impacts will be “within allowable federal and state standards[.]” R Vol. 35, 8338 (response to
comment 76). Application of envireumental standards alone does not zero out all adverse impacts
or eliminate the need for the agency to weigh the impacts along with any benefits associated with
its permit decision. As cxplained in Calvert Cliffs’, the foundational case relied upon by the
Louisiana Supreme Court when [irst detailing LDEQ’s public trustee duty, Save Ourselves, 452
Bo.2d at 1157, compliance with et.wimnmenlal stundards does not ameliorate an ageney’s duty to
consider impacts of pollutants repulated under those standards. 449 F.2d 1109, 1122-23{D.C. Cir.
1971 (recognizing that “there may be signiticant envircnmental damage | . . but not quite cnough
o violale apphcable . | . standards™); see wivo WildFarth Guardians v. LS. Office of Surface
Mining, Reclamorion & Enft, 104 F. Supp. 3d 1208, 122728 (D, Cole. 2013) (order vacaled,
appeal dismissed on mootness grounds) (finding compliance with the NAAQS does not excuse an
ageney from anal}fziné air quality cnvironmental impacts because a project may comply wilh
Clean Adr Act standards but still impact the enviroument); Friendy of Buckingham, 947 11.3d at 86
(vacating and remanding decision where ageney “failed to individually consider the potential
degree of injury to the local population independent ol NAAQS and state emission standards™).
Furtherimore, the Clean Ailr Act does not require EPA when selting the NAAQS to “definitively
identity pollutant fevels below which risks to public health are neghgmble.” American Trucking
Ass’r v, EPA, 283 F.3d 355, 360970 (D.C. Cir. 2002). When it makes NAAQS determinations,

“FPA does not purport to set the NAAOQS at a level which would entirely preciude nepative health



outcomes.” North Caroling v. Tenn, Valley Auth., 593 F. Supp. 2d 812, 822 n.6 (W.D.N.C. 2009),
rev'd on ather grounds, 015 F.3d 291 (4th Cir. 2010).

Petitioners assert that LDEQ's failure to weigh FG LA's enormous preenhouse gases is
cspecially cgropious given coastal Louisiana’s particular vulnerabilities from the effects of
sreenhouse-ras induced climale change, such more intense hurricancs, sca level rise, catastrophic
(ooding, eoastal land loss, among other impacts. LDEQ acknowledges that greenhouse gases
affect the climate. R, Vol. 34, 8458, And neither LDEQ nor FG LA dispule Petitioners” claim
{based on U.8. Encrgy Information Agency data) that the greenhouse gases authorized under
permits increase Louisiana’s total energy related gresnhouse vas emssions by 6.53% above 2016
levels orthat 13.0 million tons per vear is equivalent 1o the yearly greenhouse gas cmissions of 3.5
coal-fired power plants.

Yet rather than asscssing the elimate-related impacts of G LA’s emnissions, LD} avoided
addressing the jmpact of the 13.6 million tons per year of meenhouse gases that the agency
authorized cffer applying emission mits the agency asserts represents regulatory requircments,
i.e., Best Available Control Technology (BACTY. R. Vol. 34, 8457, LDEQ claimed it is not
possible to “determine how a specilic industrial facility’s incremental contribution of GHGs would
iranslate into physical effects on the global environment.” K. Vol, 34, 8457,

The Court dogs not {ind that excuse compelling. LDE(Q s public trustee duty does not
require exactness. 1f it did, the ageney could avond considering environmental impacts of all sorts.
Ag Peulioners explain, “[a)ir polhoants dsperse in the air, and wind can cary pollutants far from
their source. Mercury emissions, for example, ‘are a global problem that knows no national or
continental boundaries,]’ and ‘can iravel thousands of miles in the wtmosphere before it 1
cvenlually deposited back to the earth.”” Petitioners’ Orig. Br. at 52 {quoting U.5. ¥PA, Mercury
Emissions: The Global Context). LDEQ is not excused of its duly 1o evaluate the potential and real
adverse impacts of FG LA™s greenhouse gascs—-cspecially given the encrmity of the emissions—
because il cannot quantify the exact impact al a specilic place on Farth. fn re CECOS Infd, 574
So.2d at 392 {explaining that “[hi]ann to the enviromment cannol always be quantified as casily as
the cconomic benefits derived from taxes and salaries,” but must still be balanced).

Morcover, the Court rejects LDECY s argumient that building a chemical complex clsewhere

would “have no more impact on Louisiana (relative to GI11Gs),” R, Vol. 34, 8458, becausc there is
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ng evidence 10 the record that FG LA would build 115 planned eomplex anywhere else. Likewise,
there is no evidence in the record for LDEQ s claim that products made al the FG LA complex
wirld displace products that are made Irom higher greenhouse gas processes. fd. Lastly, the Cowrt
rejects as irrelevant LDECQs notion that “direct exposure to GHGs al current or projected ambicnt
levels appear 10 have no known adverse e(fects un buman health ™ /o

LDEQ s public {rustee duly is not [imited to health impacts from direct exposure
greenhouse gas. Rather, the duly extends beyond human health to “cconomic, social and other
factors.” Save Gurselves, 452 S0.2d at 1159; See Matfer of Dravo Buasic Materials (o, Inc., 604
S50.2d 630, 635 (T.a 1st Cir. 1992y {hinding “DEQ's mquiry is not limited to the discharged
substance,” but includes “the entire activity which results in the discharge. as well as the elTect of
the discharge on the environment in general™. LDEQ must fake special care to consider the
impact of climate-driven divasters fueled by greenhonse gases on environmenial fjustice
communitics and rheir ability fo recover.

The Court hag determined that by relying on its finding that TG LA’s chenical complex
will comply with applicable standards and emission controls {including BACT for grecnhouse
gascs) as a reason not to analyze the covironmental impacts of the project’s greenhouse gas
emissions, LDEQ violated its public trustee duty (o weigh the resulting environmental impacts. By
projoet’s benefits and failed to show that it had considered the full “gravity of the possible harm.”
CECOS, 574 S0.2d o 393, LDEQ Baled 10 acl “with diligence. laimess and faithfndncss” as its
constilutional duty requires when making a decision that affects environmental resources (here the
very air people living near the FCr LA site will be loreed 10 breathe), LﬁEQ failed to conduct any
kind of meaningful cost-benefit analysis. Seve Qurselves, 452 So.2d at. 1157, LDEQs fallure to
weigh, or in some cases ever ackrowledge, the full range of environmental harmys resulling
from its permit action, rendery ity conclusion that “the social and econamic bencfits of the
proposed project will greatly ouiweigh its ndverse environmental impacis” arbitrary and
capricions.

111. Louisiana Revised Statutes 33:10%.1

Petitioners assert that LDEQ violated La. R.S. 109.1 because the agency failed to consider
how I'G LA’s complex would altect elements of 8t. James Parish’s master land use plan.

Leuisiana Revised Statutes 33:109.1 provides: *Whenever a parish or municipal planning
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commission has adopted a master plan, state agencics and departments shall consider such adopted
master plan before undertaking any activity or action which woutd alfect the adopted elements of
the master plan.” Petitioners azsert that 5t James Parish has adopted 8 master plan and that the
plan designates an area just downriver of G LA e site for “Residential Growth.™ Petitioners also
assert that the permits allow F'G LA fo emnit ethvlene oxide in concentrations that excead EPA’s
cancer risk threshold for the pollutant (i.e., grealer than 0.02 ug/ m* within that arca. Neither
LDEQ nor I'G LA dispute these facts.

Petitioners argue LDECQ) failed io **consider” how its ‘action” “would affect the adopted
clements of the {5t James Parish] master plan,™ specifically how FG LA's ethylene oxide
emissions would affect the area designated for “Residential Growth,” Pelitioners’ Reply Br. at 46
{quoting La. R.8. 33:10%.1). Petitioners explain that LDEQ referenced a statement in FG LA’s
alternative sites analysis in the company’s Environmental Assessment Slalement that describes the
site as being m an area designated by the parish as ndustrial and adjacent to other indusinal
prapertics, but that LEEQ did not reference the master plan, let alone consider the fact that an arca
desigmated for Residential Growth is just downriver of the site. Petitioners’ Reply Br. at 45 {citing
LDEQ Basis for Decision, p. 8); see also R Vol. 34, 8444 ([LIDEQ Basis for Decision, p. 8 (citing
EDMS Doc, ID 11230525, p. 40 of 2317; R. Vol 14, 3467 (I'G LAs Environmental Assessment
Staterment with header identifying document as 11230529, p. 40 of 231). The Court agrees.

sSummarizing G LA’s characterization of the site without even referencing the parish’s
master plan does nol discharge TDEQ s duty under La. R.8. 33:109.1. See St. Tammany Par. Gov't
v. Welsh, 2015-1132 {La. App. 1 Cir. 3/9/16), 199 So.3d 3, 12 {relving ov ordinary meaning of
“congider” 10 hold agency discharged obligation when it “examined, deliberated about, pondered
over, and inspected™ the parish plan); see afso Save Cursefves, 432 50.2d at 1150 (rgjecting
decision where court could not “determine Irom thle] record that ageney fully understood its
function or properly cxcreised the discretion it has been given™ where “its (actual lindings do not
sulliciently illumine 115 decision-making process™).

Moreover, LDEQ did not uphold its duty under the public trust doctrine. LDEQ “must act
with diligence, faimess and faithfulness to pritect thas particular public interest in the resources.”™
Save Qurselves, 452 S0.2d at 1157, The agency’s “role as the representative of the public interest

docs not permit it to act as an wmpire passively calling balls and strikes for adversaries appearing



before it; the rights of the public must receive active and aflirmative proteciion at the hands of the
commission.” fd. {citing Catvert Cliffs” Coovdinating Comm. v. (L8 Atomic Energy Comm’n, 449
Fad 1109, 1119 {D.C. Cir. 1971}). Relying on FG T.A s c.haracterixat.{nn ol the zile without
considering the effect of the permil decision on the parish’s plan that is designed to encourage
residential growth in an area jusi downniver ol FG LA's site — especially where il is undisputed
that modeled emissions of ethylene oxide excecd EPA’S cancer risk threshold in that area—-does
not display “active and alfirmative protection”™ the public bas the right o recelve,

The Court is not persuaded by the argument that Petitioners” La, R.S. 33:109.1 claim is
moot beeaus: Petiiloners did not raise it in their comments, LDEQ Br, at 33-34, see afse FO LA
Br. at 43-44, Peltioners were not required 1o remind LDEQ in their comments that the agency
must abide by a statutory mandate.

Petitioncrs could not have known that LDEQ would violate its duty under La. R.S. 33:109.1
unti} the agency issued its decision, thereby piving Petitioners “good cause™ 1o raise the issue on
Judicial review in satisfuction of La. R.8, 30:2014.3.C (providing that a party to a judicial review
proceeding may raisc an issue ihat was not raised before the department if good cause is shown),
The instant malter is distinguishable from the City of Baton Rouge v. La. Dept. of Envtl, Oualitp,
2014-1485 (La. App. | Cir. 4/28/15), 172 80.3d 13, relicd on by LDEQ, because there the City of
Baton Reuge had not invoked the *pood cause™ exception under La. R.S. 30:2014.3.C as
Petitioners do here. For the same rcason, v re Lowisiana Dep't of Fmv't Chiality Permitiing
Decision, 2010-CA-11%4 {La. App. 1 Cir. 3/25/11), 2011 La. Unpub. LEXIS 166 at #*17-19 cited
by FG LA tn its brief is likewisc inapplicable.

Furthermore, FG LA’'s claim that judicial notice of the parish’s ordinanee is inappropriate
i3 also misplaced. FG LA Br. al 43-44 (relying on La. R.5. 30:2014.3). Ay already discussed,
Petitioners have sood cause under La. RS, 30:2014.3.C . Morecover, because neither FG LA nor
LDEL) contests that the area adjavent 1o the gite is »oned [or Residential Growth, the Court need
not review the substance of the parish’s master plan for that purpose.

The Court is also not persnaded by LDEQ s and FG LA’s reference to the parish’s approval
of I'G LA’s land use application. The fact that the parish approved FG LA’s land use application
has no bearing on LDEQ s starurory dity to affitmatively consider the elTect of'its decision on the

parish’s master plan. The statute puts the onus on LDEQ (not the parish, applicant, or the public)
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as 1l 1s the agency that must consider how its actions would atlect the plan, LDEGQ did not do this,
even though 1l had the evidence that I'G LA's modceled ethylene oxide cimissions cxeced EPA’s
canger risk threshold well outside the site. R Vol. 19, 4766,

There is no evidence that (he parish was avare of that ethylene oxide emissions that exceed
EPA’s cancer risk threshold wonld be emitted bevond the sile. tn [act, according Lo the record, the
earliest evaluation of FG LA’s ethylene oxide cmissions using BPA™s cancer rigk threshold is
December 2018, well after the parish approved FG LLA's land use application on Cetober 30, 201 8.
Id (showing date FG LA perfomed the modeling using the EPA threshold); 2nd Supp. R. 8886-
8890 (showing Parish Planning Commission approval),

CONCLLSION

The Court (inds that the errors identified in LIDIECY s decision prejudice substantial rights,
meluding the constitutional rights of the Potitioners, under Article [X, Section 1 of the Louisiana
Constitution.

Based on the foregoing, the LDEQ's decision o issue Prevention of Significant
Detenoration Permil PSD-LA-EiE and Title V/Part 70 Air Operating Permits 3141-V0, 3142-V0,
3143-V0, 3144-V0, 3145-V0, 3146-V0, 3147V, 3148-V0, 3149-V0, 3150-V0, 3151-V0, 3152
Vi, 2153-V0, and 3154-V0 1o FG LA for a proposed chemical complex adjacent to Welcome,
Louisiana is reversed and all permits are vacaled,

The matter is remanded in accordancs with La. B8, 49:954 and Save Chargelves, 452 80.2d
at 1159, See also In re Rubicon, Inc., 670 So.2d at 488-89 (Iinding ihat where LDE®) has not
complicd with “its responsibilitics and obligations™ under the public trust doctring the “permit []
is null and void and nust be vacated” and rejecting the agency’s request for a simple remand).

THUS, DONMNE AND SIGNED on this 8th day of September, 2022, in Baton Rouge,

iy I e

] TUDGE/TRUDY M. WHITL

Lonisiana.
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