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OPINION OF ADVOCATE GENERAL
RANTOS
delivered on 15 September 2022 (1)

Case C695/20

Fenix International Limited
v
Commissioners for Her Majesty’s Revenue and Customs
(Request for a preliminary ruling from the First-tier Tribunal (Tax Chamber) (United Kingdom))
(Reference for a preliminary ruling – Article 291(2) TFEU – Implementing power of the Council of the
European Union – Directive 2006/112/EC – Common system of value added tax (VAT) – Articles 28 and
397 – Taxable person, acting in his or her own name but on behalf of another person, who takes part in a
supply of services – Implementing Regulation (EU) No 282/2011 – Article 9a – Services supplied
electronically via a telecommunications network, an interface or a portal – Presumptions relating to the
identiﬁcation of the supplier of services – Whether or not the taxable person can rebut those
presumptions – Validity)

I.

Introduction

1.
This request for a preliminary ruling concerns the validity of Article 9a of Implementing Regulation
(EU) No 282/2011, (2) as inserted into that implementing regulation by Implementing Regulation (EU)
No 1042/2013 (3) (‘Article 9a’). The request has been made in the context of proceedings between the
company Fenix International Limited (‘Fenix’), which operates an online platform, and the Commissioners
for Her Majesty’s Revenue and Customs (United Kingdom) (‘the tax authority’) concerning the value
added tax (VAT) payable by that company for the period from July 2017 to January 2020 and for the month
of April 2020.
2.
The First-tier Tribunal (Tax Chamber) (United Kingdom), the referring court, wishes to ascertain
whether the Council of the European Union, in adopting Article 9a, went beyond the implementing power
conferred on it by Article 291(2) TFEU and Article 397 of Directive 2006/112/EC (4) with regard to
Article 28 of that directive.
3.
This case stands at the crossroads between, on the one hand, the institutional law of the Union,
involving examination of the concept of ‘implementing power’ enjoyed by the Council under the FEU
Treaty, and, on the other hand, VAT law in relation to a taxable person who, acting in his or her own name
but on behalf of another person, takes part in a supply of services. Speciﬁcally, this case raises the question
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of the discretion enjoyed by the Council with a view to implementing the VAT Directive. That question is
of particular signiﬁcance given the growing inﬂuence of online platforms in the economy and the role
played by such platforms in the collection of VAT, which raises a good many considerations. (5)

4.
On completion of my analysis, I will conclude that Article 9a is valid since it complies with the
essential general aims pursued by Article 28 of the VAT Directive, is necessary or appropriate for the
implementation of that article, and provides further detail in relation to the provision without
supplementing or amending it.
II.
A.

Legal context
VAT Directive

5.
The VAT Directive is based on Article 93 EC (now Article 113 TFEU). Under recitals 61 and 62 of
that directive:
‘(61)

It is essential to ensure uniform application of the VAT system. Implementing measures are
appropriate to realise that aim.

(62)

Those measures should, in particular, address the problem of double taxation of cross-border
transactions which can occur as the result of divergences between Member States in the application
of the rules governing the place where taxable transactions are carried out.’

6.
Article 28 of the directive, which comes under Title IV thereof, entitled ‘Taxable transactions’, and
Chapter 3 of that title, which concerns supplies of services, states:
‘Where a taxable person acting in his own name but on behalf of another person takes part in a supply of
services, he shall be deemed to have received and supplied those services himself.’
7.

Article 397 of the same directive provides:

‘The Council, acting unanimously on a proposal from the Commission, shall adopt the measures necessary
to implement this Directive.’
B.

Implementing Regulation No 282/2011

8.
Implementing Regulation No 282/2011 is based on Article 397 of the VAT Directive. Under
recitals 2, 4 and 5 of that implementing regulation:
‘(2)

[The VAT Directive] contains rules on [VAT] which, in some cases, are subject to interpretation by
the Member States. The adoption of common provisions implementing [the VAT Directive] should
ensure that application of the VAT system complies more fully with the objective of the internal
market, in cases where divergences in application have arisen or may arise which are incompatible
with the proper functioning of such internal market. These implementing measures are legally
binding only from the date of the entry into force of this Regulation and are without prejudice to the
validity of the legislation and interpretation previously adopted by the Member States.

…
(4)

The objective of this Regulation is to ensure uniform application of the current VAT system by
laying down rules implementing [the VAT Directive], in particular in respect of taxable persons, the
supply of goods and services, and the place of taxable transactions. In accordance with the principle
of proportionality as set out in Article 5(4) [TEU], this Regulation does not go beyond what is
necessary in order to achieve this objective. Since it is binding and directly applicable in all Member
States, uniformity of application will be best assured by a Regulation.
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These implementing provisions contain speciﬁc rules in response to selective questions of
application and are designed to bring uniform treatment throughout the Union to those speciﬁc
circumstances only. They are therefore not conclusive for other cases and, in view of their
formulation, are to be applied restrictively.’
Article 1 of the implementing regulation provides:

‘This Regulation lays down measures for the implementation of certain provisions of Titles I to V, and VII
to XII of [the VAT Directive].’
10.
The same implementing regulation was amended by Implementing Regulation No 1042/2013,
which is likewise based on Article 397 of the VAT Directive. Recital 4 of the latter implementing
regulation reads as follows:
‘It is necessary to specify who is the supplier for [VAT] purposes where electronically supplied services, or
telephone services provided through the internet, are supplied to a customer through telecommunications
networks or via an interface or a portal.’
11.
Article 1(1)(c) of Implementing Regulation No 1042/2013 inserted Article 9a into Implementing
Regulation No 282/2011; Article 9a states:
‘1.
For the application of Article 28 of [the VAT Directive], where electronically supplied services are
supplied through a telecommunications network, an interface or a portal such as a marketplace for
applications, a taxable person taking part in that supply shall be presumed to be acting in his own name but
on behalf of the provider of those services unless that provider is explicitly indicated as the supplier by that
taxable person and that is reﬂected in the contractual arrangements between the parties.
In order to regard the provider of electronically supplied services as being explicitly indicated as the
supplier of those services by the taxable person, the following conditions shall be met:
(a)

the invoice issued or made available by each taxable person taking part in the supply of the
electronically supplied services must identify such services and the supplier thereof;

(b)

the bill or receipt issued or made available to the customer must identify the electronically supplied
services and the supplier thereof.

For the purposes of this paragraph, a taxable person who, with regard to a supply of electronically supplied
services, authorises the charge to the customer or the delivery of the services, or sets the general terms and
conditions of the supply, shall not be permitted to explicitly indicate another person as the supplier of those
services.
2.
Paragraph 1 shall also apply where telephone services provided through the internet, including voice
over internet Protocol (VoIP), are supplied through a telecommunications network, an interface or a portal
such as a marketplace for applications and are supplied under the same conditions as set out in that
paragraph.
3.
This Article shall not apply to a taxable person who only provides for processing of payments in
respect of electronically supplied services or of telephone services provided through the internet, including
voice over internet Protocol (VoIP), and who does not take part in the supply of those electronically
supplied services or telephone services.’
III. The dispute in the main proceedings, the question referred for a preliminary ruling and the
procedure before the Court
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12.
Fenix, which is registered for VAT purposes in the United Kingdom, operates the social media
online platform known as ‘Only Fans’ (‘the platform’) and has exclusive control over that platform. The
platform is offered to ‘users’ from around the world, who are divided into ‘creators’ and ‘fans’.
13.
Creators, who have ‘proﬁles’, upload and post content such as photographs and videos to their
respective proﬁles. They can also stream live videos and send private messages to their fans. Fans can
access uploaded content by making ad hoc payments or paying a monthly subscription in respect of each
creator whose content they wish to view and/or with whom they wish to interact. Fans can also pay tips or
donations for which no content is supplied in return. Creators determine the amount of the monthly
subscription to their proﬁle, whilst Fenix sets the minimum amount both for subscriptions and for tips.
14.
Fenix is responsible for collecting and distributing the payments made by fans, using a third-party
payment service provider. It also sets the general terms and conditions for use of the platform, which were
amended on several occasions over the relevant period. Fenix charges the creators an amount of 20% of the
sums paid by their fans by way of a deduction (‘the 20% deduction’). Both the payments from a fan and
the payments to a creator appear on the relevant user’s bank statement as a payment made to or from
Fenix. Throughout the relevant period, Fenix charged and accounted for VAT at a rate of 20% on a tax base
formed by the 20% deduction.
15.
On 22 April 2020, the tax authority sent Fenix assessments for the VAT due for the period from July
2017 to January 2020 and for the month of April 2020 (‘the assessments at issue’), taking the view that that
company had to be deemed to be acting in its own name pursuant to Article 9a. Thus, according to that
authority, Fenix should have paid VAT on the basis not of the 20% deduction but of all the sums paid by
fans.
16.
On 27 July 2020, Fenix ﬁled an appeal before the referring court, disputing the legal basis for the
assessments at issue, namely section 47(4) and (5) of the Value Added Tax Act 1994, in the version thereof
in force at the time of the facts in the main proceedings, which transposed Article 9a into United Kingdom
law, and the respective amounts of those assessments. It argued that Article 9a was invalid and that, in
addition, it fell outside the scope of that article.
17.
The referring court explains that the tax authority has not made any decision as to, as a matter of
English law, the capacity in which Fenix acted in respect of the platform, that is, as agent or as principal.
That authority adopted the assessments at issue by reference to Article 9a only, without examining the
application of Article 28 of the VAT Directive as such.

18.
That court states that it has doubts as to the validity of Article 9a. If that article is meant to
implement Article 28 of the VAT Directive, it is arguable that it goes beyond the implementing power
conferred on the Council. In that regard, the court, referring to the judgment of 15 October 2014,
Parliament v Commission (C65/13, EU:C:2014:2289), points out that a provision to implement a
legislative act is lawful only if it complies with the essential general aims pursued by that act, is necessary
or appropriate for the implementation of the act and may neither amend nor supplement that same act, even
as to its non-essential elements.
19.
In the same vein, the European Commission considers that, in order to determine whether a measure
‘supplements’ the basic instrument, the EU legislature should assess whether that measure speciﬁcally adds
new non-essential rules which change the framework of that instrument, leaving a margin of discretion to
the Commission, whereas, conversely, measures intended only to give effect to the existing rules of the
basic instrument should not be deemed to be supplementary measures. (6)
20.
The referring court observes that Article 9a, as adopted, is radically different and far more extensive
than the proposal for a Regulation presented by the Commission amending Implementing Regulation
No 282/2011. (7) While Article 28 of the VAT Directive referred to a taxable person acting in his or her
own name, the introduction of the presumption contained in Article 9a means, according to the VAT
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Committee, (8) that that presumption should as a rule be valid for all taxable persons taking part in the
supply of services.

21.
In addition, the referring court also makes reference to the report (9) that supported the proposal for
a Directive presented by the Commission on 1 December 2016, (10) according to which the objective of
Article 9a, which is to shift liability to pay VAT to the intermediary, appears to be desirable and there is a
need for further clariﬁcation and a common and binding interpretation by Member States. In that court’s
view, it is arguable that that shift of liability is not merely a technical measure but a change to the status
quo rather than a clariﬁcation.
22.
The referring court also notes that, in the judgment of 14 July 2011, Henﬂing and Others
(C464/10, EU:C:2011:489, paragraph 42; ‘the judgment in Henﬂing and Others’), the Court held that, as
regards the condition that the taxable person must act in his or her own name but on behalf of another,
contained in Article 6(4) of Directive 77/388/EEC, (11) the national court must carry out a speciﬁc check
so as to establish whether the taxable person is in fact acting in his or her own name. In addition, in the
referring court’s view, the presumption laid down in Article 9a removes the requirement to consider the
economic and commercial position of the taxable person.
23.
Accordingly, there are good reasons for taking the view, ﬁrst, that that presumption is not a technical
measure but a radical change and that, second, the legal framework resulting from Article 28 of the VAT
Directive was changed signiﬁcantly by the introduction of the presumption laid down in the third
subparagraph of Article 9a(1). By any analytical standard, the Council thus committed a manifest error of
assessment by adopting Article 9a.
24.
It is in those circumstances that the First-tier Tribunal (Tax Chamber) decided to stay the
proceedings and to refer the following question to the Court of Justice for a preliminary ruling:
‘Is [Article 9a] invalid on the basis that it goes beyond the implementing power or duty on the Council
established by Article 397 of [the VAT Directive] in so far as it supplements and/or amends Article 28 of
[that directive]?’
25.
The United Kingdom of Great Britain and Northern Ireland left the European Union on 31 January
2020. However, the Court continues to have jurisdiction to rule on this request for a preliminary
ruling. (12)
26.
Written observations were lodged by Fenix, the Italian Government, the Government of the United
Kingdom, the Council and the Commission. Those parties also presented oral argument at the hearing held
on 3 May 2022.
IV.

Analysis

27.
By its question referred for a preliminary ruling, the referring court asks whether Article 9a is
invalid in so far as the Council went beyond the implementing power conferred on it. The Italian
Government, the Government of the United Kingdom, the Council and the Commission propose that that
question be answered to the effect that Article 9a is valid. Conversely, Fenix claims that it should be
answered to the effect that that article is invalid.
28.
In this Opinion, I will examine the concept of ‘implementing powers’ within the meaning of
Article 291(2) TFEU (Section A) and then the implementation of Article 28 of the VAT Directive by
Article 9a (Section B).
A.

The concept of ‘implementing powers’ within the meaning of Article 291(2) TFEU
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29.
The Treaty of Lisbon established the distinction between ‘delegated powers’ and ‘implementing
powers’, respectively under Articles 290 and 291 TFEU. (13) The Court has ruled on that distinction and
its scope on several occasions in relation to the Commission.
1.

Case-law of the Court

30.
According to the case-law of the Court, the EU legislature has discretion when it decides to confer
on the Commission a delegated power pursuant to Article 290(1) TFEU or an implementing power
pursuant to Article 291(2) TFEU. However, that discretion must be exercised in compliance with the
conditions laid down in Articles 290 and 291 TFEU. (14)
31.
In that regard, as regards the grant of a delegated power, it is clear from Article 290(1) TFEU that a
legislative act may delegate to the Commission the power to adopt non-legislative acts of general scope
which supplement or amend certain non-essential elements of the legislative act. In accordance with the
second subparagraph of that provision, the objectives, content, scope and duration of the delegation of
power must be explicitly deﬁned in the legislative act granting such a delegation. That requirement implies
that the purpose of granting a delegated power is to achieve the adoption of rules coming within the
regulatory framework as deﬁned by the basic legislative act. (15)
32.
As for the grant of an implementing power, Article 291(1) TFEU states that Member States are to
adopt all measures of national law necessary to implement legally binding Union acts. However, as
paragraph 2 of that article provides, where uniform conditions for implementing legally binding EU acts
are needed, those acts are to confer implementing powers on the Commission, or, in duly justiﬁed speciﬁc
cases and within the framework of the common foreign and security policy (CFSP), on the Council. (16)
33.
Although Article 291 TFEU does not provide a deﬁnition of the concept of an ‘implementing
act’, (17) the Court has observed that the concept of ‘implementation’ comprises both the drawing-up of
implementing rules and the application of rules to speciﬁc cases by means of acts of individual
application. (18) With regard to the interpretation of that article, the Court has made reference to settled
case-law pre-dating the Treaty of Lisbon, according to which, within the framework of its implementing
power, the limits of which must be determined by reference amongst other things to the essential general
aims of the legislative act in question, the Commission is authorised to adopt all the implementing
measures which are necessary or appropriate for the implementation of that act, provided that they are not
contrary to it. (19)
34.
It also follows from the case-law of the Court that, in the exercise of the implementing power
conferred on it, the institution concerned must provide further detail in relation to the content of a
legislative act, in order to ensure that it is implemented under uniform conditions in all the Member
States. (20) In that regard, the Commission provides further detail in relation to the legislative act if the
provisions of the implementing measure adopted by it, ﬁrst, comply with the essential general aims
pursued by the legislative act and, second, are necessary or appropriate for the implementation of that act,
without supplementing or amending it, even as to its non-essential elements. (21)
35.
The case-law set out above concerns the delegated powers and implementing powers of the
Commission. (22) In the present case, it was the Council which adopted the VAT Directive, on the basis of
Article 93 EC (now Article 113 TFEU). It also adopted Article 9a, contained in Implementing Regulation
No 1042/2013, which is based on Article 397 of that directive. In that regard, should a distinction be made,
in the exercise of the implementing power within the meaning of Article 291(2) TFEU, depending on
whether the institution adopting the implementing act is the Commission or the Council?
36.

I do not believe so.

37.
First, it follows from the wording of Article 291(2) TFEU that the Council also has an implementing
power, unlike the delegated power under Article 290 TFEU, which is reserved to the Commission. It is
true, as the Court has noted, that only exceptionally may the power to adopt implementing acts be reserved
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to the Council in ‘duly speciﬁed cases’ and in cases expressly speciﬁed in that provision, which relate
solely to the CFSP. (23) The Council must thus state in detail the grounds for the decision to reserve the
implementing powers to itself. (24) Here, Article 397 of the VAT Directive provides that the Council,
acting unanimously on a proposal from the Commission, is to adopt the measures necessary to implement
that directive. (25) The adoption of Implementing Regulation No 282/2011 by the Council, and in
particular Article 9a, is therefore founded on a legal basis speciﬁc to VAT, with a view to implementing the
VAT Directive. The adoption of that implementing regulation thus constitutes, in my view, a duly justiﬁed
speciﬁc case, in accordance with Article 291(2) TFEU. (26)

38.
Second, the fact that the Council exercises an implementing power in respect of an act that it itself
has adopted does not appear to me capable of calling into question that interpretation. The Council could,
admittedly, have amended Article 28 of the VAT Directive as such with a view to explaining the content of
that provision. In its written observations, Fenix thus observed that, on 1 December 2016, the Commission
presented a proposal for a Directive (27) to amend the wording of Article 28 of the VAT Directive; that
proposal was ultimately not included in Directive (EU) 2017/2455. (28) However, the Council is also
entitled to adopt an implementing act under the conditions referred to in Article 291(2) TFEU. In that
regard, it should be observed that the amendment of the VAT Directive on the basis of Article 113 TFEU
requires, inter alia, that the European Parliament and the Economic and Social Committee are consulted;
no such provision is made for the adoption of an implementing regulation under Article 397 of the VAT
Directive. The procedure for amendment of that directive is therefore more complex and takes longer than
the adoption of an act to implement the directive, even though the conditions laid down in Article 291(2)
TFEU can be met in the present case.
39.
Third, more generally, while it is arguable that the Council, in adopting an implementing act for one
of its own legislative acts, must enjoy a greater power than the Commission when the latter adopts
measures to implement a legislative act of another institution of the European Union (an analysis with
which I do not agree), I see no reason why the Council should be treated differently from the Commission
as regards the implementing power under Article 291(2) TFEU. The Council may be required to provide
further detail in relation to the content of a legislative act. This may be the case in the ﬁeld of taxation, in
particular where there are new technologies (here: e-commerce, which can result in long chains of
transactions in relation to supplies of services) to be taken into account in order to implement the existing
legislative acts. In that situation, an implementing regulation, in accordance with Article 288 TFEU, has
general application, is binding in its entirety and is directly applicable in all Member States, even if the
legislative act is a directive, as is the case here.
40.
It should be added that, according to the case-law of the Court, the adoption of the essential rules of
a matter is reserved to the EU legislature, and those rules must be laid down in the basic legislation, and
that it follows that the provisions laying down the essential elements of the basic legislation, the adoption
of which requires political choices falling within the responsibilities of the EU legislature, cannot be
delegated or appear in implementing acts. (29)
41.
In conclusion, it follows from the case-law of the Court that Article 9a, in the light of Article 291(2)
TFEU and Article 397 of the VAT Directive, is valid if, ﬁrst, it complies with the essential general aims
pursued by Article 28 of that directive and if, second, it is necessary or appropriate for the implementation
of Article 28 of the directive without supplementing or amending it, even as to its non-essential elements.
2.
The distinction between ‘providing further detail in relation to’ and ‘supplementing or amending’
a legislative act
42.
The difference between delegated powers and implementing powers stems from the very wording of
Articles 290 and 291 TFEU and means that, in the case of delegated powers, the institution concerned may
supplement or amend certain non-essential elements of the legislative act and that, in the case of
implementing powers, the institution is called upon to provide further detail in relation to the normative
content of a legislative act. However, the distinction between ‘supplementing or amending’ and ‘providing
further detail in relation to’ a legislative act is not self-evident. (30)
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43.
As Advocate General Cruz Villalón noted, the difference of principle between the powers exercised
in the case of a delegation by legislative act and the powers conferred in the case of implementation lies in
the fact that the legislature delegates to the institution concerned the ability to decide issues that, in
principle, it should itself have decided, whereas implementation operates in relation to provisions the
content of which has, as regards the substance, been deﬁned by the legislature. According to the Advocate
General, on account of that difference, Article 291(2) TFEU relates only to the exercise of implementing
powers, which excludes anything that is not necessary for the speciﬁc application of a fully formed and
deﬁned measure, whilst Article 290 TFEU provides that the objectives to be pursued by the delegation
must be deﬁned, as must its content and scope, which clearly indicates that the Commission is expected to
do something more than merely implement a provision in which all these elements are given. This requires
some room for ‘creativity’ in the rule-making domain that is not possible in the case of mere
implementation. (31)

44.
In the context of that distinction, I consider it useful to make a comparison with the concept of
‘interpretative law’, which is akin to that of an implementing act. The Cour de cassation (Court of
Cassation, France), amongst others, has observed, in that regard, that a law can be regarded as
interpretative only if it is conﬁned to recognising, without engaging in any innovation, a pre-existing right
that an imperfect deﬁnition has rendered contentious. (32) That view can be found in other legal orders,
including the Greek legal order. Thus, an interpretative law (and an implementing act) clarify the meaning
of an earlier law, without adding new provisions. At the same time, implementation constitutes a normative
activity, that is to say, an activity consisting in the adoption of legally binding acts, and it is therefore very
difﬁcult to envisage an implementing act which does not add something to the normative framework
deﬁned by the legislative act and, consequently, which does not supplement the latter in some way. (33)
Therefore, an implementing act cannot be understood as being, by deﬁnition, devoid of any legislative
force. In that regard, the Court has adopted a broad interpretation of the concept of ‘implementation’. (34)
45.
In my view, the institution concerned can exercise its implementing powers where the legislative act
is open to several interpretations, with the result that the Member States might apply that act differently. In
that context, the implementing act will adopt one of those interpretations with a view to ensuring that the
implementation of that legislative act is uniform. In other words, the interpretation adopted is already
encompassed within the legislative act, potentially as one of other possible interpretations of it.
Accordingly, the institution with the implementing power does not engage in innovation but opts to give
preference to one interpretation which, in accordance with the Court’s case-law, is necessary or appropriate
to ensure the implementation of the legislative act uniformly in all Member States. The implementing act
therefore simply clariﬁes and ﬂeshes out the legislative act, without supplementing that act by adding (nonessential) elements or amending it. (35)
B.

The implementation of Article 28 of the VAT Directive by Article 9a

46.
It should be observed, ﬁrst, that Fenix argued before the referring court that it fell outside the scope
of Article 9a and, at the hearing, that nor did it fall within the scope of Article 28 of the VAT Directive
because it was not acting in its own name but on behalf of another person, as it simply facilitated the
supply of services between creators and fans. Second, the referring court stated that the tax authority
adopted the assessments with reference to Article 9a alone, without examining the application of Article 28
of the VAT Directive as such.
47.
According to settled case-law of the Court, questions on the interpretation of EU law referred by a
national court in the factual and legislative context which that national court is responsible for deﬁning, the
accuracy of which is not a matter for the Court to determine, enjoy a presumption of relevance. The Court
may refuse to rule on a question referred by a national court only where it is quite obvious that the
interpretation of EU law that is sought bears no relation to the actual facts of the main action or its object,
where the problem is hypothetical, or where the Court does not have before it the factual or legal material
necessary to give a useful answer to the questions submitted to it. (36)
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48.
In the present case, it is not obvious from the documents before the Court that the situation here
corresponds to one of those scenarios. The main action has its origin in the tax authority’s decision that
Fenix had to be regarded as acting in its own name pursuant to Article 9a. It is apparent from the order for
reference that, in the context of that action, Fenix argued that that article was invalid. Since Article 9a was
adopted as an act to implement Article 28 of the VAT Directive, examination of the validity of that article
requires examination of the relationship between those two articles, which is the subject of the question
referred for a preliminary ruling. That question therefore appears admissible. It is important to add that, in
view of the wording of that question, the referring court starts from the premiss that, in this case, Fenix is
acting in its own name but on behalf of the creators.
49.
Accordingly, it is necessary to analyse the meaning of Article 28 of the VAT Directive and then the
scope of Article 9a in order to ascertain whether the latter article does indeed constitute an implementing
act, within the meaning of Article 291(2) TFEU, of Article 28 of that directive.
1.

Article 28 of the VAT Directive

50.
Article 28 of the VAT Directive states that, where a taxable person acting in his or her own name but
on behalf of another person takes part in a supply of services, he or she is to be deemed to have received
and supplied those services himself or herself. (37)
51.
That article, which has an independent scope speciﬁc to EU law, establishes a presumption (‘he shall
be deemed’). According to the case-law of the Court, the article creates the legal ﬁction of two identical
supplies of services provided consecutively. Under that ﬁction, the operator, who takes part in the supply of
services and who constitutes the commission agent, is considered to have, ﬁrst, received the services in
question from the operator on behalf of whom it acts, who constitutes the principal, before providing,
second, those services to the client himself or herself. (38) It follows that, as regards the legal relationship
between the principal and the commission agent, their respective roles of service provider and payer are
notionally inversed for the purposes of VAT. (39) The same reasoning applies as regards the acquisition of
goods pursuant to a contract under which commission is payable on purchase, under Article 14(2)(c) of the
VAT Directive, which also comes under Title IV of that directive. (40)
52.
It follows that two conditions must be satisﬁed in order for Article 28 of the VAT Directive to be
applicable: ﬁrst, there is an agency in performance of which the commission agent acts, on behalf of the
principal, in the supply of services and, second, the supplies of services acquired by the commission agent
and the supplies of services transferred to the principal are identical. (41) That second condition implies
that there is, where applicable, a transfer of the corresponding right of ownership. (42)
53.
The Court has added that Article 28 of the VAT Directive is in Title IV of that directive, entitled
‘Taxable transactions’, and is couched in general terms, without containing restrictions as to its scope or its
extent. (43) Thus, supplies of services provided consecutively are subject to VAT and it follows that, if the
supply of services in which a commission agent takes part is subject to VAT, the legal relationship between
that commission agent and the principal is also subject to VAT. (44)
54.
Article 28 of the VAT Directive relates to an intermediary classiﬁed in legal literature as
‘opaque’, (45) as the taxable person acts in his or her own name but on behalf of another person, unlike a
‘transparent’ intermediary, who takes part in the name and on behalf of another person, (46) as referred to
inter alia in Article 46 of the VAT Directive, which concerns supplies of services by intermediaries. (47) In
that regard, as the Court has observed, the VAT Directive itself lays down speciﬁc rules for services
supplied by a commission agent, acting in his or her own name but on behalf of another, which differ from
those governing services supplied by an agent, acting in the name of and on behalf of another. (48) The
present case concerns those speciﬁc rules applicable to opaque intermediaries.
2.

Article 9a
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55.
The interpretation and the scope of Article 9a have generated interest in legal literature. (49) In the
context of the present case, as set out in point 41 of this Opinion, it is necessary to ascertain whether
Article 9a, ﬁrst, complies with the essential general aims pursued by Article 28 of the VAT Directive and,
second, is necessary or appropriate for the implementation of the latter article without supplementing or
amending it, even as to its non-essential elements.
(a)
Compliance of Article 9a with the essential general aims pursued by Article 28 of the VAT
Directive
56.
The purpose of Article 28 of the VAT Directive is to determine in which circumstances a
commission agent is deemed to be the supplier of services within the common system of VAT. That
provision essentially dates back to 1977, (50) that is to say, to a period when e-commerce did not yet exist.
57.
As is clear from recital 4 of Implementing Regulation No 282/2011, the objective of that regulation
is to ensure uniform application of the current VAT system by laying down rules implementing the VAT
Directive, in particular in respect of supplies of services. Recital 5 of that implementing regulation adds
that those implementing provisions contain speciﬁc rules in response to selective questions of application
and are designed to bring uniform treatment throughout the Union to those speciﬁc circumstances only.
Furthermore, recital 4 of Implementing Regulation No 1042/2013 states that it is necessary to specify who
is the supplier for VAT purposes where electronically supplied services, or telephone services provided
through the internet, are supplied to a customer through telecommunications networks, or via an interface
or a portal.
58.
In that regard, Article 9a, which is one of the various provisions of Implementing Regulation
No 282/2011, establishes how, ‘for the application of Article 28 of [the VAT Directive]’, Article 28 of that
directive is to be interpreted where electronically supplied services are supplied through a
telecommunications network, an interface or a portal such as a marketplace for applications.
59.
However, ﬁrst, Article 28 of the VAT Directive is couched in general terms, without containing
restrictions as to its scope or its extent. (51) Accordingly, no category of services is excluded from the
substantive scope of that article. Second, Article 9a concerns the speciﬁc issue of when an intermediary is
liable to pay VAT where electronically supplied services are supplied through, inter alia, an online
platform. It seems clear to me that that question comes within the context of Article 28 of the VAT
Directive. I am therefore of the view that Article 9a complies with the essential general aims pursued by
Article 28 of that directive.
(b) Whether Article 9a is necessary or appropriate for the implementation of Article 28 of the VAT
Directive
60.
It follows from the Court’s case-law that, having regard to the discretion of the EU legislature when
it decides to confer a delegated power or an implementing power, judicial review is limited to manifest
errors of assessment as to whether the legislature could reasonably have taken the view, ﬁrst, that, in order
to be implemented, the legal framework which it laid down in Article 28 of the VAT Directive needs only
the addition of further detail, without its non-essential elements having to be amended or supplemented,
and, secondly, that the provisions of that article require uniform conditions for implementation. (52)
61.
Before the adoption of Article 9a, the position of commission agents in relation to VAT prompted
debate within the VAT Committee, which led to the adoption of guidelines at its 93rd meeting of 1 July
2011. (53) That committee was of the ‘almost unanimous’ view that, in order to establish the place of
supplies of electronic services which a ﬁnal consumer receives, online or via other telecommunications
networks, from an electronic service provider through an intermediary or a third party intervening in the
supply, there is a need to determine who the supplier of the electronic service is. That committee was also
of the ‘almost unanimous’ view that, where an electronic service is supplied to the ﬁnal consumer, the
intermediary or third party intervening in the supply is deemed to have acted in his or her own name
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unless, in relation to the ﬁnal consumer, the electronic service provider himself or herself is explicitly
indicated as the supplier of the electronic service.

62.
Following the adoption of Article 9a, the Commission produced explanatory notes on, inter alia, that
provision. (54) According to the disclaimer contained therein, those notes are not legally binding.
Accordingly, the validity of Article 9a cannot be judged on the basis of the notes as such, particularly since
they were drawn up by the Commission and not by the Council. Nevertheless, the notes are a document
which, in my view, can be taken into account with a view to shedding light on the Council’s aims when it
adopted that article. For instance, those same notes state that, ‘where telecommunications services and
electronic services are supplied to a ﬁnal consumer (B2C), it is the supplier of the services who is liable to
pay the VAT to the tax authorities. It is therefore essential to identify with certainty who is the supplier of
the services provided, in particular when these are not supplied directly to the ﬁnal customer but via
intermediaries’. (55) The Commission added that ‘supply chains are often long and can stretch across
borders. Where that is the case, it can be difﬁcult to know when the services are ﬁnally supplied to a ﬁnal
consumer, and who is responsible for the VAT on that supply. To provide legal certainty for all parties
involved and to ensure collection of the tax, it is necessary to deﬁne who in the chain must be seen as the
supplier of the service to the ﬁnal consumer’. (56)
63.
It follows from the foregoing that Article 9a has a technical nature, that is to say, it clariﬁes the
situation of commission agents operating in the area of e-commerce, by laying down criteria to identify the
supplier of services in order to determine who is liable to pay VAT and the place of the taxable
transactions. (57) As the Commission stated in the Explanatory Notes, such clariﬁcation has a dual
purpose, namely to provide legal certainty for the different parties involved in the chain of transactions and
to ensure the correct collection of VAT in relation to the various supplies of services. Without such
clariﬁcation, the problem of the double taxation of cross-border transactions, as mentioned in recital 62 of
the VAT Directive, can arise or, conversely, that of non-taxation in a chain that involves inter alia an online
platform. In addition, according to the Court’s case-law, the correct application of the VAT Directive makes
it possible to avoid double taxation and to ensure ﬁscal neutrality. (58) Moreover, without a provision
establishing the uniform application of the current system of VAT in such matters, each of the service
providers could be individually liable to pay that tax, which would entail identifying each of them in the
different States concerned, making it almost impossible to collect the tax. In this regard, it should be added
that VAT is an own resource of the European Union.
64.
In those circumstances, I am of the view that the Council could reasonably have taken the view that
it had the power to provide further detail in relation to the normative content of Article 28 of the VAT
Directive vis-à-vis electronically supplied services, in accordance with Article 291(2) TFEU, and that
conferring an implementing power on that institution can be considered reasonable for the purposes of
ensuring uniform conditions for implementation of Article 28 of that directive in relation to those services.
To that end, Article 9a appears necessary or appropriate for the implementation of Article 28 of the
directive.
(c) Whether Article 9a provides further detail in relation to Article 28 of the VAT Directive without
supplementing or amending it
65.
At this point, it is necessary to give detailed consideration to the wording of Article 9a in order to
ascertain whether that article does actually provide further detail in relation to Article 28 of the VAT
Directive without supplementing or amending it. Article 9a consists of three paragraphs, the ﬁrst of which
has three subparagraphs; the considerations of the referring court and Fenix’s observations in support of
the invalidity of the article relate to those subparagraphs.
66.
The ﬁrst subparagraph of Article 9a(1) (‘the ﬁrst subparagraph’) states that, for the application of
Article 28 of the VAT Directive, where electronically supplied services are supplied through a
telecommunications network, an interface or a portal such as a marketplace for applications, a taxable
person taking part in that supply is to be presumed to be acting in his or her own name but on behalf of the
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provider of those services unless that provider is explicitly indicated as the supplier by that taxable person
and that is reﬂected in the contractual arrangements between the parties.
67.
The second subparagraph of Article 9a(1) (‘the second subparagraph’) provides that, in order to
regard the provider of electronically supplied services as being explicitly indicated as the supplier of those
services by the taxable person, two cumulative conditions must be met: ﬁrst, the invoice issued or made
available by each taxable person taking part in the supply of the electronically supplied services must
identify such services and the supplier thereof and, second, the bill or receipt issued or made available to
the customer must identify the electronically supplied services and the supplier thereof.
68.
The third subparagraph of Article 9a(1) (‘the third subparagraph’) states that, for the purposes of
paragraph 1, a taxable person who, with regard to a supply of electronically supplied services, authorises
the charge to the customer or the delivery of the services, or sets the general terms and conditions of the
supply, is not to be permitted to explicitly indicate another person as the supplier of those services.

69.
With regard to the ﬁrst subparagraph, it should be borne in mind that Article 28 of the VAT
Directive covers the situation of a taxable person ‘acting in his own name but on behalf of another person’,
without deﬁning when a taxable person is deemed to be acting as such. Under the ﬁrst subparagraph, in the
case of electronically supplied services supplied inter alia via an online platform, a taxable person taking
part in that supply is presumed to be acting in his or her own name but on behalf of the provider of those
services. If that presumption applies, it follows from Article 28 of the VAT Directive that that taxable
person is then deemed to have received and supplied those services himself or herself, with the result that
he or she is liable to pay VAT as the commission agent.
70.
As Fenix rightly observes, the presumption contained in the ﬁrst subparagraph, which is intended to
provide further detail as to when an intermediary acts in his or her own name but on behalf of another
person, is not mentioned in Article 28 of the VAT Directive. That company infers from that fact that it is a
supplement or an amendment to that article that goes beyond mere implementation. The words ‘act in his
own name’ contained in that article do not require an implementing act and have been assessed, in
accordance with the case-law of the Court, in the light of the contractual relationship between the parties.
However, the presumption established in the ﬁrst subparagraph applies regardless of the contractual and
commercial realities, in disregard of that case-law. In addition, that presumption provides that commission
agents are regarded as providing and receiving a supply, even if the agency is manifest and the identity of
the principal is known, which alters the approach that commission agents are liable under Article 28 of the
VAT Directive.
71.

I do not agree with that interpretation.

72.
First, Fenix argues that the EU legislature did not intend to govern, in Article 28 of the VAT
Directive, the question of when an intermediary, who takes part in a supply of services, is acting in his or
her own name. However, the concept of a ‘taxable person acting in his own name but on behalf of another
person’, which is an autonomous concept of EU law, does appear in that article. In that context, the ﬁrst
subparagraph provides further detail in relation to (and does not supplement) the meaning of that concept,
by laying down a presumption. That subparagraph thus clariﬁes and ﬂeshes out Article 28 of the VAT
Directive, which is couched in general terms, as regards the speciﬁc situation of electronically supplied
services, with a view to ensuring that that article is implemented uniformly in all Member States.
73.
Second, as is clear from settled case-law of the Court, the Council may adopt all implementing
measures necessary or appropriate for the implementation of Article 28 of the VAT Directive, provided that
they are not contrary to that article. (59) The presumption established in the ﬁrst subparagraph is not
contrary to the wording of that article. In other words, the interpretation adopted by the Council in the ﬁrst
subparagraph is therefore already encompassed within the legislative act, potentially as one of other
possible interpretations of it. (60)
https://curia.europa.eu/juris/document/document_print.jsf?mode=req&pageIndex=0&docid=265601&part=1&doclang=EN&text=&dir=&occ=ﬁrst&cid=144917

12/24

9/15/22, 11:11 AM

CURIA - Documents

74.
Third, the presumption established in the ﬁrst subparagraph is rebuttable. According to that
subparagraph, that presumption is rebutted where the provider is explicitly indicated as the supplier by the
taxable person who takes part in the supply and that is reﬂected in the contractual arrangements between
the parties. The subparagraph therefore takes into account the contractual and commercial reality of the
relationships between the persons involved in the chain of transactions. Those persons can thus agree that
the taxable person who takes part in the supply is not deemed to be the supplier of the services and, in that
case, that person is not liable to pay VAT.

75.
Fourth, as the Commission points out in its written observations, even before the adoption of
Article 9a, Article 28 of the VAT Directive sought to transfer liability to pay VAT as regards supplies of
services in which an intermediary acting in his or her own name but on behalf of another person takes part.
That article itself, by virtue of the legal ﬁction mentioned in paragraph 35 of the judgment in Henﬂing and
Others, sets out that that intermediary is to be deemed to have supplied those services himself or herself
and, on that basis, is liable to pay VAT. Under the ﬁrst subparagraph, the provider of the services and the
commission agent remain free to decide that that provider is the supplier of the services, in accordance
with their contractual arrangements. There is therefore no amendment to the approach that commission
agents are liable under Article 28 of the VAT Directive. In the light of the foregoing, it is my view that the
ﬁrst subparagraph provides further detail in relation to Article 28 of the VAT Directive, without amending
or supplementing it.
76.
As regards the second subparagraph, Fenix claims that that provision establishes strict and limited
criteria to rebut the presumption laid down in the ﬁrst subparagraph, criteria which do not appear in
Article 28 of the VAT Directive, adding a further two mandatory and cumulative criteria. In that regard, it
must be recalled that the second subparagraph is directly connected to, and follows the same logic of, the
ﬁrst subparagraph in that it sets out, in greater detail, the conditions under which, in the case of
electronically supplied services, the service provider is explicitly indicated by the commission agent as the
supplier of those services. Those conditions relate to the information that must appear on the invoice, a
document which is, in principle, issued by an undertaking registered for VAT which carries out supplies of
services. This is thus a question of proof vis-à-vis the rebuttal of the presumption that the intermediary
taking part in the supply acts in his or her own name but on behalf of the provider of the services, the
assessment of which is a matter for the national courts. Since, in my view, the ﬁrst subparagraph is valid in
that it comes under the implementing power of the Council, the second subparagraph, which is consistent
with the same context, also appears valid.
77.
As for the third subparagraph, it states that the taxable person who authorises the charge to the
customer or the delivery of the services, or who sets the general terms and conditions of the supply, is not
to be permitted to indicate explicitly another person as the supplier of those services. It follows from this
subparagraph that, where those conditions are met, the presumption cannot be rebutted and therefore
becomes irrebuttable.
78.
Fenix argues that the conditions are not laid down in Article 28 of the VAT Directive. It follows
from the third subparagraph that it is extremely difﬁcult for an online platform to evade the application of
that article in favour of the situation in which the contractual, commercial and economic realities take
precedence. Like the referring court, Fenix makes reference, ﬁrst, to Working Paper No 885, (61) which
states that the intended effect of Article 9a is that it applies as broadly as possible and, second, to the
report (62) that supported the proposal for a Directive presented by the Commission on 1 December
2016, (63) from which it is apparent that that article is intended not to apply Article 28 of the VAT
Directive but to transfer liability to pay VAT to the intermediary. It is thus an amendment to the framework
of Article 28 of that directive which goes beyond the implementing power conferred on the Council.
79.
In addition, the Explanatory Notes adopt an interpretation of Article 9a that makes it impossible to
rebut the presumption in the case of an online platform. As regards the setting of the general terms and
conditions of the supply, within the meaning of the third subparagraph, those notes state that those terms
and conditions are, for example, the general terms and conditions set by marketplaces or similar platforms
which ask users to agree to the general terms and conditions for use of that website or platform. However,
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in Fenix’s view, the conditions of use of an online platform are not general terms and conditions of the
supply, within the meaning of the third subparagraph. If that were the case, all online platforms would fall
within the scope of Article 28 of the VAT Directive, regardless of the contractual terms and conditions
related to the agency and of the economic and commercial realities, unless they do not have conditions of
use for their website, which would be commercially imprudent. Fenix adds that, as far as concerns the
authorisation of the charge to the customer or the delivery of the services, the Explanatory Notes state that
the situations covered are those in which the taxable person can ‘inﬂuence’ inter alia the preconditions for
the delivery. That broad interpretation further amends the application of Article 28 of the VAT Directive.
80.
The third subparagraph lies at the heart of the present case, as was observed by the interveners at the
hearing, and the validity of the irrebuttable presumption established in that subparagraph is cast into doubt
by certain authors in relation to Article 28 of the VAT Directive. (64) It appears to me that the arguments
put forward by Fenix in support of the invalidity of the third subparagraph can be grouped into four
categories.
81.
The ﬁrst category of arguments concerns the objective of the third subparagraph, which is to transfer
the liability to pay VAT to the intermediary, unlike Article 28 of the VAT Directive. However, as I have
made clear in point 75 of this Opinion, the objective of Article 28 of the VAT Directive and, before it, of
Article 6(4) of the Sixth Directive was to transfer liability in VAT matters to the commission agent.
Article 9a and its third subparagraph operate in furtherance of that goal, providing further detail of the
detailed rules governing that transfer as regards services supplied electronically.
82.
The second category of arguments refers to the Commission’s analysis of Article 9a contained in the
Explanatory Notes. However, as I have observed in point 62 of this Opinion, those notes are not legally
binding and the validity of that article cannot be judged on the basis of those notes as such. The question of
whether the Council went beyond its implementing power must therefore be examined solely on the basis
of the wording of that article. In any event, Fenix’s argument that it would be ‘commercially imprudent’
for online platforms not to set conditions for the use of their website appears to be irrelevant in the present
case. Indeed, this is a choice made by the platforms concerned, which may be commercially essential, but
which has tax consequences, even if those tax consequences are not desired by the platforms.

83.
The third category of arguments refers to the case-law of the Court according to which
consideration of economic and commercial realities is a fundamental criterion for the application of the
common system of VAT. (65) Thus, in paragraph 42 of the judgment in Henﬂing and Others, the Court
stated that, as regards the activity of the ‘buralistes’ at issue in that case, although the condition that the
taxable person must act in his or her own name but on behalf of another, in Article 6(4) of the Sixth
Directive, must be interpreted on the basis of the contractual relationship at issue, the proper working of
the common VAT system established by that directive nonetheless requires the referring court to check
speciﬁcally so as to establish whether, in the light of all the facts in that case, those ‘buralistes’ were in fact
acting, when collecting bets, in their own name. The Court went on to state, in paragraph 43 of that
judgment, the factors which had, in particular, to be taken into consideration in determining whether or not
the ‘buralistes’ acted in their own name.
84.
However, it must be noted that the situation at issue in the main proceedings differs in signiﬁcant
respects from the case that gave rise to the judgment in Henﬂing and Others. In the context of the
application of Article 28 of the VAT Directive, Article 9a provided further details, which did not exist
when that judgment was given, as to the situation of commission agents, stating to what extent the taxable
person taking part in the supply of electronic services is presumed to be acting in his or her own name but
on behalf of another person. (66)
85.
In addition, under the ﬁrst subparagraph, the taxable person taking part in the supply of services is
to be presumed to be acting in his or her own name but on behalf of the provider of those services. In that
regard, the third subparagraph lays down three conditions subject to which the presumption becomes
irrebuttable, namely when the taxable person authorises the charge to the customer or the delivery of the
services, or sets the general terms and conditions of the supply. Where just one of those conditions is met,
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that taxable person cannot explicitly indicate another person as the supplier of those services. Although
Article 28 of the VAT Directive does not specify the conditions in which a taxable person should be
regarded as ‘taking part’ in a supply of services, it appears that, in the three situations mentioned in the
third subparagraph, the intermediary does actually take part (67) in the supply, with the result that he or she
is irrefutably presumed to be acting in his or her own name but on behalf of the supplier of the
services. (68)
86.
Speciﬁcally, when an online platform ‘sets the general terms and conditions of the supply’ of
services, it unilaterally determines those conditions, which must be met by the ﬁnal consumer before the
supply of services is made. (69) In such a situation, it seems clear to me that, having made the choice to do
so, that platform takes part in the supply of services, and must be regarded as the supplier of those services,
with the consequences as regards VAT that follow from that choice. There is a clear difference with the
situation covered by Article 9a(3), under which that article does not apply to a taxable person who only
provides for processing of payments in respect of electronically supplied services or of telephone services
provided through the internet and who does not take part in the supply of those services. In such a case, the
taxable person does not take part in the supply of services. In other words, in my view, the third
subparagraph takes into account the economic and commercial realities, rather than just the contractual
relationships. (70) Accordingly, having regard to the case-law of the Court on Article 28 of the VAT
Directive, and to that concerning Article 14(2)(c) of that directive, which is also based on the economic
reality, (71) the Council did not go beyond its implementing power by adopting the third subparagraph.
87.
In the same vein, the VAT Committee agreed ‘unanimously’ in its guidelines (72) that a supplier in
the chain cannot, contrary to the facts and relevant legal requirements, be entitled to decide that he or she is
not taking part in the supply and that therefore he or she is not covered by Article 9a. Here, it is on the
basis of the facts concerning the actual position of the intermediary in the chain of transactions that the
third subparagraph adopts an irrebuttable presumption, with a view to taking the economic reality into
account. Thus, where a taxable person takes part in the supply of services, contractual terms and conditions
which provide that he or she is not the supplier of services cannot apply.
88.
The fourth category of arguments, already mentioned by Fenix in relation to the ﬁrst subparagraph,
concerns the fact that, by virtue of the presumption established in the third subparagraph, the intermediary
is deemed to be acting in his or her own name but on behalf of another person, even if the agency is
manifest and the identity of the principal is known. Fenix claims that, in such a situation, the intermediary
should not be treated as if he or she were making or receiving a supply of services.
89.
In that regard, it should be recalled that, in accordance with the case-law of the Court, since it is
speciﬁed in Article 28 of the VAT Directive that the taxable person must act ‘on behalf of another person’,
there must be an agreement between the commission agent and the principal for the purpose of granting the
agency in performance of which the commission agent acts, on behalf of the principal, in the supply of
services. (73) As the Commission noted, supply chains are often long and can stretch across borders. (74)
In those circumstances, the view should be taken that, in the context of a chain of transactions relating to
supplies of services in the area of e-commerce, the commission agent is, in principle, an opaque
intermediary. The mere fact that, in a particular, speciﬁc situation, the agency is manifest and the identity
of the principal is known, as Fenix claims in relation to the case in the main proceedings, appears to me to
be insufﬁcient to consider the third subparagraph, as such, to be invalid.
(d)

Further considerations

90.
According to the referring court, Article 9a is far more extensive than the proposal for a Regulation
presented by the Commission, (75) which stated, in relation to Article 9a, that where the broadcasting or
electronic services of a service provider are supplied through the telecommunications network, an interface
or a portal such as a marketplace for applications belonging to an intermediary or a third party intervening
in the supply, the intermediary or the third party is, for the application of Article 28 of the VAT Directive,
to be presumed to be acting in their own name but on behalf of the service provider ‘unless, in relation to
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the ﬁnal consumer, the service provider is explicitly indicated as the supplier’. It follows from that
proposal that the presumption should apply ‘unless otherwise stated’, unlike Article 9a as it was adopted.
91.
That court works on the assumption that the proposal constitutes an act to implement Article 28 of
the VAT Directive, for the purposes of Article 291(2) TFEU. However, ﬁrst, I would point out that the
same proposal establishes, just like Article 9a itself, the presumption that, in relation to the services
concerned, the intermediary acts in his or her own name but on behalf of a service provider. Accordingly,
Article 9a is consistent with the proposal for a Regulation presented by the Commission. Second, under
that proposal, that presumption is rebutted where the service provider is explicitly indicated as the supplier.
Article 9a is based on the same logic and details the circumstances in which the presumption may be
rebutted. Thus, in my view, there is no fundamental difference in approach between the text of the proposal
for a Regulation and Article 9a as it was adopted.

92.
The referring court also makes reference to the proposal for a Directive presented by the
Commission on 1 December 2016, (76) intended to amend the wording of Article 28 of the VAT Directive,
which allegedly supports the argument that the validity of Article 9a is open to debate. In that regard, it is
important to note that the Commission proposed to amend Article 28 of that directive as follows: ‘Where a
taxable person acting in his own name but on behalf of another person takes part in a supply of services,
including cases where a telecommunications network, an interface or a portal is used for that purpose, he
shall be deemed to have received and supplied those services himself.’ (77) As the Council pointed out in
its written observations, that proposal was deemed superﬂuous because Article 28 of the directive is a
general provision that applies to all types of services, including electronic services. In any case, I fail to see
how the proposal could be regarded as supporting the invalidity of Article 9a.
93.
In conclusion, I am of the view that that article is of a technical nature and that its adoption did not
require political choices falling within the responsibilities particular to the EU legislature. The article
provides further detail in the area of e-commerce in relation to the application of Article 28 of the VAT
Directive, without supplementing or amending it, even as to its non-essential elements.
94.
In the alternative, the Government of the United Kingdom argues that, if the Court were to consider
that Article 9a(1) is invalid, the temporal effects of the forthcoming judgment should be limited. I would
like to make the following comments in that regard.
95.
According to settled case-law, where it is justiﬁed by overriding considerations of legal certainty,
the second paragraph of Article 264 TFEU, which is also applicable by analogy to a reference under
Article 267 TFEU for a preliminary ruling on the validity of acts of the European Union, confers on the
Court a discretion to decide, in each particular case, which speciﬁc effects of the act in question must be
regarded as deﬁnitive. (78) Thus, the Court has exercised the possibility of limiting the temporal effect of a
declaration that an EU measure is invalid in the case where overriding considerations of legal certainty
involving all the interests, public as well as private, at stake in the cases concerned precluded the calling
into question of the charging or payment of sums of money effected on the basis of that measure in respect
of the period prior to the date of the judgment. (79)
96.
In the present case, the Government of the United Kingdom contends that overriding considerations
of legal certainty justify maintaining all the legal effects of Article 9a, which has been applicable in the
European Union since 1 January 2015, until the date of the forthcoming judgment. A declaration that that
article is invalid would be likely to have serious economic repercussions given, in particular, the signiﬁcant
number of online transactions made between the undertakings and the ﬁnal consumers, even though the
VAT was declared, paid and collected in good faith on the basis of that article, which was regarded as being
legitimately in force. That government considers that the tax surpluses declared or paid between 2015 and
2020 liable to be the subject of reimbursements could reach a sum of 2.7 thousand million pounds sterling
(GBP) (approximately EUR 3.215 thousand million) in the United Kingdom. Moreover, that government
states that limiting the temporal effects of the forthcoming judgment is justiﬁed on the ground of invalidity,
that is, the error committed vis-à-vis the legal basis of the contested act. In its view, that limitation must
apply to all persons and for all purposes, and an exception must not be made in favour of Fenix or any
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other person who has lodged an appeal by raising the invalidity of Article 9a before the date of the Court’s
judgment.
97.
In the light of the arguments put forward by the Government of the United Kingdom and in view of
the serious repercussions on the signiﬁcant number of legal relationships liable to occur, if the Court holds
that Article 9a is invalid, the temporal effects of the forthcoming judgment should, in my view, be limited.
Furthermore, it is for the Court, where it makes use of the possibility of limiting the effect on past events of
a declaration in preliminary ruling proceedings that an EU act is invalid, to decide whether an exception to
that temporal limitation of the effect of its judgment may be made in favour of the party to the main
proceedings which brought the action before the national court against the national measures implementing
the EU act, or whether, conversely, a declaration of invalidity of the EU act applicable only to the future is
an adequate remedy even for that party. (80) Here, since Fenix raised the invalidity of Article 9a before the
referring court, I am of the view that, in respect of that company, the temporal effects of the fortchoming
judgment should not be limited. (81)
98.
Having regard to all that has been set out in this Opinion, it is my view that, in adopting Article 9a,
the Council did not go beyond the implementing power conferred on it by Article 291(2) TFEU and
Article 397 of the VAT Directive, in relation to Article 28 of that directive, and that, therefore, Article 9a is
valid.
V.

Conclusion

99.
In the light of the foregoing considerations, I propose that the Court answer the question referred by
the First-tier Tribunal (Tax Chamber) (United Kingdom) for a preliminary ruling as follows:
Examination of the question referred for a preliminary ruling has revealed nothing capable of affecting the
validity of Article 9a of Council Implementing Regulation (EU) No 282/2011 of 15 March 2011 laying
down implementing measures for Directive 2006/112/EC on the common system of value added tax, as
inserted by Council Implementing Regulation (EU) No 1042/2013 of 7 October 2013 amending
Implementing Regulation No 282/2011.
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