
 

 

No. 22-1052 
 

 

IN THE 

United States Court of Appeals for the First Circuit 
____________________ 

SAKAB SAUDI HOLDING COMPANY, 

 Plaintiff-Appellant, 

 

v. 

 

SAAD KHALID S. ALJABRI, KHALID SAAD 

KHALID ALJABRI, MOHAMMED SAAD KH 

ALJABRI, NEW EAST (US) INC., NEW EAST 804 

805 LLC, and NEW EAST BACK BAY LLC, 

 Defendants-Appellees, 

 

UNITED STATES OF AMERICA, 

                                                                     Intervenor-Appellee. 

____________________ 

On Appeal from a Judgment of the United States District Court for the District of 

Massachusetts, No. 21-cv-10529 (Gorton, J.) 

____________________ 

DEFENDANTS-APPELLEES’ BRIEF 

____________________ 

  

Ian Heath Gershengorn 

Lindsay C. Harrison 

JENNER & BLOCK LLP 

1099 New York Avenue NW, Ste. 900 

Washington, D.C. 20001  

(202) 639-6000 

 

May 4, 2022 

Counsel for Defendants-Appellees Saad 

Khalid S. Aljabri and Khalid Saad 

Khalid Aljabri 

 

Additional counsel listed on inside 

cover 

 
 

Case: 22-1052     Document: 00117872266     Page: 1      Date Filed: 05/04/2022      Entry ID: 6493595



 

 

R. Robert Popeo 

Scott C. Ford 

MINTZ LEVIN COHN FERRIS GLOVSKY 

AND POPEO, P.C. 

One Financial Center 

Boston, MA 02111 

(617) 542-6000 

 

Counsel for Defendants-Appellees 

Saad Khalid S. Aljabri and Khalid 

Saad Khalid Aljabri 

 

Faith E. Gay 

Caitlin Halligan 

SELENDY GAY ELSBERG PLLC 

1290 Avenue of the Americas 

New York, NY 10104 

(212) 390-9000 

 

Kevin P. Martin 

GOODWIN PROCTER LLP 

100 Northern Avenue 

Boston, MA 02210 

(617) 570-1000 

 

Jaime A. Santos 

GOODWIN PROCTER LLP 

1900 N Street, N.W. 

Washington, DC 20036 

(202) 346-4034 

 

Counsel for Defendants-Appellees 

Mohammed Saad Kh Aljabri, New East 

(US) Inc., New East 804 805 LLC, and 

New East Back Bay LLC 

 

 

Case: 22-1052     Document: 00117872266     Page: 2      Date Filed: 05/04/2022      Entry ID: 6493595



 

i 

CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1, Defendants-Appellees 

hereby disclose the following information: 

New East (US) Inc. is a privately held company owned by New East 

International Limited.  No publicly held corporation owns 10% or more of New East 

(US) Inc.’s stock. 

New East 804 805 LLC and New East Back Bay LLC are each privately held 

companies owned by New East (US) Inc., which, in turn, is owned by New East 

International Limited.  No publicly held corporation owns 10% or more of New East 

804 805 LLC’s stock or New East Back Bay LLC’s stock. 
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INTRODUCTION 

In this case, a Saudi Arabian instrumentality created to pursue covert 

intelligence operations with the United States filed fraud claims against the former 

leader of those operations concerning transactions underlying and relating to those 

operations.  The United States intervened, asserting the state secrets privilege over 

broad swaths of information essential to the case.  The district court reviewed the 

government’s proposed protective order and classified declarations in camera, 

considered the defendants’ contentions that the case could not be litigated following 

the privilege assertion, and invited the plaintiff to brief and argue the issue at a 

hearing, and only then concluded that the case could not proceed. 

That conclusion was correct.  Appellant Sakab Saudi Holding Company 

(Sakab) has not disputed that the United States appropriately asserted the privilege 

and has not contested its broad scope:  all evidence relating to the “activities” or 

“interests” of the U.S. Intelligence Community.  Further litigation of a case between 

a key U.S. intelligence partner and the former spy who led that partnership would 

have created an unacceptable risk of disclosing privileged information, causing 

“exceptionally grave” damage to national security.  Yet keeping such information 

out of the case would have deprived the defendants of their core defense against 

Sakab’s claims.  Once the government invoked the state secrets privilege and that 

invocation went unchallenged, dismissal was not only appropriate but inevitable. 
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In trying to convince this Court otherwise, Sakab’s brief presents an 

unrecognizable version of the facts and proceedings below.  Reading it, one would 

think this case involves a simple complaint to register a foreign judgment on run-of-

the-mill fraud claims.  But Sakab has no foreign judgment—it merely has a 

preliminary Mareva order entered in Canada, an order no U.S. court could enter in 

the first instance, much less enforce based purely on “comity” without evaluating 

the merits.  And, as the district court understood from the defendants’ filings and the 

government’s classified declarations, the notion that Sakab raises straightforward 

fraud claims is preposterous.   

Saudi Arabia created Sakab to perform clandestine counterterrorism activities 

in partnership with the United States following the September 11 attacks.  Originally, 

Sakab was controlled by the then-Crown Prince of Saudi Arabia, Mohammed bin 

Nayef (MBN).  Defendant-Appellee Dr. Saad Aljabri (Dr. Saad) spent decades 

working under MBN and leading Saudi Arabia’s U.S. intelligence partnership.   

The current Crown Prince, Mohammed bin Salman (MBS), ousted MBN from 

power in a well-documented coup and deposed him along with other rivals and 

enemies.  Dr. Saad, fearing for his life, fled Saudi Arabia before the coup.  Knowing 

that Dr. Saad possessed information and relationships that could undermine him, 

MBS saw Dr. Saad as a threat to be eliminated. 
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That background—omitted from Sakab’s telling—is critical to understanding 

this lawsuit, which is but one piece of MBS’s broader campaign to discredit and 

terrorize Dr. Saad and his family.  MBS attempted to murder Dr. Saad using the 

same Tiger Squad he deployed to kill and dismember the journalist Jamal Khashoggi, 

and he has disappeared two of Dr. Saad’s children.  Following those events, Dr. Saad 

sued MBS in U.S. federal court.  Only after that suit was filed did Sakab begin 

instrumentalizing Western courts to try and silence Dr. Saad.  Sakab’s pursuit of a 

Mareva injunction in Canada must be understood in this context.  

As for the proceedings below, Sakab’s brief likewise omits key pieces.  

Sakab’s complaint, filed in state court, alleges that Dr. Saad committed fraud in the 

course of his work for Saudi Arabia and MBN.  Because that work involved funding 

and conducting counterterrorism operations in collaboration with the United States, 

defendants—including Dr. Saad, two of his sons, and three corporate entities that 

hold real property in the United States—removed the case to federal court based on 

the federal questions embedded in Sakab’s claims.  The United States intervened, 

asserting the state secrets privilege over any information related to the “activities” 

and “interests” of the U.S. Intelligence Community, as well as other broad categories 

of information that might reveal the nature of U.S.-Saudi intelligence cooperation.   

Sakab assented to the proposed protective order and did not oppose the scope 

of the privilege asserted.  Dr. Saad likewise recognized the appropriateness of the 
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state secrets assertion but argued he could not even file a motion to dismiss—much 

less defend the merits of the claims—given the breadth of the privilege asserted.   

Faced with a broad and unchallenged assertion of privilege, and with 

defendants’ assertion that, as a consequence, they could not defend against Sakab’s 

claims, the district court proceeded with appropriate caution.  It examined in camera 

the government’s classified declarations, which explained why disclosure of certain 

information would harm national security.  It approved the government’s assertion 

of the privilege, citing the “highly sensitive nature” of the privileged information.  It 

ordered briefing and a hearing on how removing privileged information from the 

case would impact the parties’ claims and defenses, heeding the government’s 

request that privileged information not be disclosed in the process.  And, only after 

all that, the district court determined that the case could not be fairly litigated or 

defended without the privileged information.  The court’s process was sound. 

So, too, was the substance of its decision.  The Supreme Court and every Court 

of Appeals to discuss the issue have recognized that dismissal may be required 

following a valid assertion of the state secrets privilege, including at the outset of 

litigation.  When the government succeeds in removing state secrets from a case, 

courts must assess whether and how the case can proceed.  If the privileged 

information is so central to the case that the anticipated litigation raises too profound 
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a risk of exposing that information or deprives the defendant of a valid defense, the 

action cannot continue.  

That case law required dismissal here, as the district court correctly found.  

Sakab claims Dr. Saad committed fraud in receiving certain payments.  Dr. Saad 

contends he did not commit fraud because those payments were authorized at the 

highest levels of the Kingdom of Saudi Arabia as part of his work carrying out 

counterterrorism and intelligence operations with the United States.  To decide this 

case, a court would have to ask:  Were the payments authorized? By whom? And for 

what?  None of those questions could conceivably be answered—in discovery, 

motion practice, or at trial—without necessarily discussing the “activities” and 

“interests” of the U.S. Intelligence Community. 

Seeking to cast doubt on these realities, Sakab contends the United States 

believed that dismissal was inappropriate or premature.  But that is wrong.  The 

government took no position on dismissal below.  It did not need to because Sakab’s 

sole argument against dismissal was that the court could grant Sakab the injunctive 

relief it sought without assessing the merits, and then stay the case indefinitely.  But 

Massachusetts law does not authorize a prejudgment attachment or lis pendens 

solely based on “comity” to a preliminary Mareva order entered in Canada.  To 

encumber property requires more—including consideration of the merits of Sakab’s 
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Massachusetts claims.  Once the district court determined it could not avoid the 

merits, the necessity of dismissal was obvious.   

The judgment dismissing the complaint should be affirmed.  

JURISDICTIONAL STATEMENT 

This Court has jurisdiction under 28 U.S.C. § 1291.  The district court entered 

final judgment on December 29, 2021, and Sakab filed a timely notice of appeal on 

January 14, 2022.  The district court had jurisdiction under 28 U.S.C. § 1331, 28 

U.S.C. § 1441, see A1063-69, and—following the government’s intervention—28 

U.S.C. § 1442(a)(1). 

STATEMENT OF THE ISSUES 

1. Whether the district court appropriately dismissed a fraud suit brought 

by a Kingdom of Saudi Arabia instrumentality created to carry out intelligence 

activities in partnership with the U.S. Intelligence Community, against the former 

Saudi intelligence official who led that partnership, when the United States asserted 

the state secrets privilege over information relating to the “activities” and “interests” 

of the U.S. Intelligence Community, and when the parties’ core dispute was whether 

the challenged transactions were authorized as part of the official’s work conducting 

intelligence activities in partnership with the U.S. Intelligence Community. 

2. Whether the district court correctly held that, under Massachusetts law, 

the plaintiff could not avoid litigating the merits of its fraud complaint by seeking to 
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attach property or obtain a lis pendens solely based on comity accorded to a 

preliminary Canadian Mareva order and then indefinitely staying its own complaint. 

STATEMENT OF THE CASE 

I. Factual Background 

A. Dr. Saad’s and Sakab’s Role in the U.S.-Saudi Intelligence 

Partnership  

This action stems from Dr. Saad’s decades of service to the Kingdom of Saudi 

Arabia.  Dr. Saad was a senior intelligence officer in the Ministry of Interior, a 

Minister of State, and the top adviser to then-Crown Prince MBN.  A22; A44-45.  

Dr. Saad supported MBN and King Abdullah in carrying out covert counterterrorism 

and intelligence operations, often in partnership with the United States.  A22-23.  

Sakab is a Saudi corporation “established for the purpose of supporting anti-

terrorism activities,” A1052; see Br. 8, and was the central funding mechanism that 

enabled Dr. Saad’s counterterrorism and intelligence work with the United States.  

A42; A53; A982.  

In December 2007, King Abdullah signed a “top secret” Royal Instruction 

authorizing funding to support counterterrorism operations and designating MBN 

responsible for managing the allocation.  A42; A49; A981.  The Royal Instruction 

authorized MBN to establish private companies to pursue counterterrorism 

operations.  A42.  MBN, assisted by Dr. Saad, established such companies, including 

Sakab, which operated as commercial fronts for sensitive national security 
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operations.  A42; A49.  To provide plausible cover, the companies operated 

legitimate businesses in strategic sectors but were structured to facilitate covert 

programs in the Middle East, often in partnership with the United States.  A54; A982.   

Dr. Saad’s counterterrorism operations with Sakab were resoundingly 

successful, thwarting terrorist operations targeting the United States, A18, A1016-

17, and strengthening the U.S.-Saudi intelligence partnership, A22-23.  Former 

Acting Director of the CIA Michael Morell has lauded Dr. Saad for “sav[ing] Saudi 

and American lives, in the kingdom and outside,” during the time Saudi Arabia 

became “one of Washington’s most important and reliable partners in 

counterterrorism, both globally and within the region.”1  Dr. Saad has been credited 

with “saving hundreds of lives” through his work “overseeing a network of 

informants” who exposed a plot to bomb planes bound for Chicago.2  And members 

of Congress have called Dr. Saad “a close U.S. ally and friend,” emphasizing that he 

“was a highly valued partner of our Intelligence agencies and the Department of 

 
1 David Ignatius, This Former Intelligence Official Was a Hero. He’s Now the Target 
of a Brutal Campaign by MBS, Wash. Post (May 28, 2020), 

https://www.washingtonpost.com/opinions/2020/05/28/this-former-intelligence-

official-was-hero-hes-now-target-brutal-campaign-by-mbs/; Letter from William S. 

Cohen, Former Sec’y of Def., Michael Morell, Former Acting Dir. of the Cent. 
Intelligence Agency, et al. to the President of the U.S. & Members of Cong. 2 (Sept. 

23, 2016), https://bit.ly/3MJJksf.  

2 See Spencer S. Hsu & Shane Harris, Former Saudi Intelligence Officer Accuses 

Crown Prince of Ordering His Assassination in Canada, Wash. Post (Aug. 6, 2020), 

https://wapo.st/3kvQTGT.   
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State during the past two decades” whose “work was of vital importance to U.S. 

counterterrorism efforts in the post 9/11 era.”3 

B. MBS Seizes Power 

MBN was elevated to Crown Prince in 2015 following King Abdullah’s death, 

with MBS appointed Deputy Crown Prince.  This sparked a power struggle between 

MBN and MBS.  As part of the fallout, in late 2015, Dr. Saad was stripped of his 

official government positions but continued to act as MBN’s agent, including on 

work for Sakab.  A29; A44-45; A983.  

As MBS consolidated power, Dr. Saad became increasingly concerned for his 

safety, eventually fleeing the Kingdom in 2017.  A983.  One month later, MBS 

ousted MBN from power and became Crown Prince.  Id.  Armed guards detained 

and tortured MBN and he eventually surrendered his position.  Id.  MBN was later 

disappeared; his whereabouts are unknown.  A17-18. 

After MBS became Crown Prince, he began a purported “anti-corruption” 

campaign designed to take out his rivals.  He detained, tortured, and disappeared 

dozens of high-level officials, and sought to force perceived rivals and enemies 

living abroad to return to the Kingdom.  A18-19.  He also transferred Sakab to the 

Public Investment Fund of Saudi Arabia (“PIF”), A43-44, which MBS controls as 

 
3 Letter from Sens. Patrick Leahy, Tim Kaine, Chris Van Hollen, and Marco Rubio 

to President Donald Trump 1 (July 7, 2020), https://twitter.com/SenatorLeahy/

status/1281281725499408386. 
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Chairman.  A143-44.  Through the PIF, MBS hired Deloitte Middle East to produce 

a report focusing on MBN’s work overseeing Sakab and related companies. 

C. MBS’s Targeting of Dr. Saad 

MBS has led a relentless and violent campaign to force Dr. Saad to return to 

the Kingdom.  This campaign is the subject of a federal suit Dr. Saad commenced in 

August 2020 against MBS under the Torture Victim Protection Act.  Aljabri v. 

Mohammed Bin Salman Bin Abdulaziz Al Saud, No. 1:20-cv-02146 (D.D.C.).  The 

suit alleges that MBS threatened to use “all available means,” including attempted 

extrajudicial killing, to silence Dr. Saad.  A20; A141; A985-90.  In 2017, MBS 

orchestrated the issuance of a bogus INTERPOL Red Notice against Dr. Saad for 

fraud, which INTERPOL later removed on the grounds that the allegations were 

politically motivated.  A985.  MBS then dispatched his operatives to hunt down Dr. 

Saad in the United States and, after locating him in Canada, deployed his personal 

mercenary group, the Tiger Squad, to kill him.4  When those efforts failed, MBS 

disappeared Dr. Saad’s children living in Saudi Arabia.  A985-90.  Weeks after Dr. 

Saad publicly alleged these facts, his children—already disappeared by MBS—were 

pretextually “prosecuted” in a secret trial in Saudi Arabia, while his son-in-law was 

simply disappeared, his whereabouts unknown to this day.  A986-87.  

 
4 The Tiger Squad was also responsible for Khashoggi’s extrajudicial killing.  A985; 

A1190. 
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II. Procedural Background 

A. Canadian Proceedings 

In January 2021, shortly after Dr. Saad sued MBS under the Torture Victim 

Protection Act in U.S. court, Sakab and related companies filed a lawsuit in Canada 

claiming Dr. Saad had perpetrated a massive fraud on Sakab and its affiliated 

plaintiff-companies.  A38; Sakab Saudi Holding Co. v. Saad Khalid S Al Jabri, No. 

CV-21-00655418-00CL (Ontario Superior Court of Justice (Commercial List)) (the 

“Canadian Action”).  Sakab relied on a new Deloitte report purportedly showing 

movements of funds through Sakab.  Deloitte’s 2019 report had focused on MBN, 

referring only occasionally to Dr. Saad.  A987.  But within weeks after Dr. Saad 

sued MBS accusing him of attempted murder, Sakab re-engaged Deloitte to produce 

a second report focusing on newly-minted allegations against Dr. Saad.  A987-88. 

Sakab obtained, ex parte, a preliminary Mareva order freezing Dr. Saad’s 

assets worldwide.  A39.  Invented relatively recently by English courts in 1981, this 

pre-merits remedy enjoins defendants from disposing of their assets anywhere in the 

world pending adjudication of a plaintiff’s damages claim.  Mareva orders are 

unavailable in the United States, where the Supreme Court has called them a 

“nuclear weapon of the law.”  See Grupo Mexicano de Desarrollo S.A v. All. Bond 

Fund, Inc., 527 U.S. 308, 332-33 (1999) (holding that U.S. courts have no authority 

to issue Mareva injunctions).  But elsewhere, Mareva orders are an increasingly 
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favored tool of authoritarian regimes instrumentalizing the courts of Western 

democracies to attack political dissidents overseas.  See Andrew Higgins et al., The 

Power of Money:  How Autocrats Use London to Strike Foes Worldwide, N.Y. Times 

(June 18, 2021), https://nyti.ms/3KB8eZG.  Sakab’s Mareva order restrained Dr. 

Saad from accessing his assets and purported to appoint a receiver over certain assets 

and properties of the New East defendants, including those involved in Sakab’s 

Massachusetts claims.  A39. 

Contrary to Sakab’s assertions here, Br. 12-13, Dr. Saad has repeatedly raised 

concerns in the Canadian Action that he cannot respond on the merits without 

revealing sensitive and classified national security information important to the U.S. 

government.  An affidavit filed one week after learning of Sakab’s claims stated that 

“substantially all of Dr. Saad’s involvement in the activities carried out by the 

Plaintiffs . . . concerned highly sensitive domestic and multilateral state-sponsored 

security and counter-terrorism activities coordinated with Western security 

intelligence services,” and that he could not, without permission, “[d]isclos[e] the 

details of their operations.”  A1140.  And in Dr. Saad’s “statement of defence”—the 

Canadian equivalent to an answer—he raised the issue 13 different times, 5 

 
5 See, e.g., A1341 (¶11) (“[Dr. Saad] is constrained in what he can say about his 
compensation given the national security dimensions of those operations . . . .”); 
A1354 (¶62) (“Dr. Saad is precluded from providing additional information about 

the Allocation and the events leading up to the December 27, 2007 Royal Instruction 

at this time,” and his “inability to disclose this information prejudices his defence 
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reiterating that he cannot rebut plaintiffs’ allegations because the information and 

evidence necessary to his defense cannot be disclosed.6  See SA250-51.7   

Sakab is also incorrect in asserting that the defendants have already litigated 

various defenses in the Canadian Action.  Br. 42-43.  The merits of the Canadian 

Action have not been litigated.  No discovery has taken place.  Both the plaintiffs 

and defendants have raised preliminary motions that are being litigated.  One motion 

argues, among other things, that the Canadian Action is non-justiciable and cannot 

be litigated without revealing state secrets. A1432; A1441.  That motion will not be 

heard until later this year at the earliest. 

B. Massachusetts Proceedings 

Two months after obtaining its Mareva order, Sakab filed a “parallel” action 

in the Business Litigation Section of the Suffolk County Superior Court in 

 

because he cannot fully explain the background and purpose of the Royal Instruction 

which is at the core of the Claim.”); see also A1339-40 (¶8); A1346 (¶29); A1355 

(¶64); A1355-56 (¶65); A1362 (¶86); A1362-63 (¶87); A1364-65 (¶94); A1365 

(¶95); A1369-70 (¶111); A1376 (¶136); A1393-94 (¶200). 

6 Dr. Saad’s statement of defence in Canada was filed after the United States filed 

its Statement of Interest in Massachusetts and advised the Court it was undertaking 

an interagency review of potential state secrets implicated by Sakab’s claims. 
Meanwhile, through its outside counsel in Canada, the United States requested that 

Dr. Saad seek a stay of Canadian proceedings to protect “sensitive national security 
information.”  The Canadian court refused a stay, so Dr. Saad was forced to file a 
statement of defence that preserved his need to reference state secrets but, in 

deference to the United States’ request, did not itself offer a full defense because of 
its inevitable nexus with state secrets. 

7 Citations to “SA” are to Defendants-Appellees’ Supplemental Appendix. 
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Massachusetts against Dr. Saad, two of his sons, and three corporate entities.  A35.  

Sakab asserted ten fraud and fiduciary-duty claims under Massachusetts law 

premised on the same allegations made in Canada.  A65-77.   

Defendants removed the action to federal court.  A16-33.  Sakab moved to 

remand, stating that its “sole purpose [was] to obtain pre-judgment relief on the basis 

of comity” to the Canadian court, and that Sakab “ha[d] no intention and no desire 

to litigate its claims on the merits in the Massachusetts Action.”  SA140.  

While the remand motion was pending, the United States moved to intervene 

and asserted the state secrets privilege over “[i]nformation concerning sources, 

methods, capabilities, activities, or interests of the [U.S. Intelligence Community], 

as well as information that might tend to reveal or disclose the identities of U.S. 

Government employees, affiliates, or offices with whom one or more of the parties 

or the Kingdom of Saudi Arabia may have had certain interactions and the disclosure 

of which would be damaging to U.S. national security interests.”  SA182.  Through 

the declaration of the United States Director of National Intelligence (“DNI”), the 

government noted that in addition to those broad categories of information, the 

privilege assertion was “intended to specifically include information known to [Dr. 

Saad] about such matters” related to Sakab’s claims.  SA193 (¶12).  The DNI’s 

declaration concluded that “the disclosure of information implicated by this 

litigation” could cause “serious, and in some cases exceptionally grave, damage to 
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the national security of the United States.”  SA193 (¶10).  Because the DNI 

determined that “the complete factual basis for [the] privilege assertion cannot be 

set forth on the public record,” the United States also submitted multiple classified 

declarations for the district court to review in camera.  SA192 (¶13). 

The United States sought a protective order to impose drastic limitations on 

the litigation.  SA196.  No privileged information could be filed, and the parties 

would be required to submit all proposed case filings and discovery requests and 

responses to the government prior to submission to the district court or another party.  

The government could reject and redact any substantive arguments it deemed 

privileged.  SA197-98.  But the parties could not include privileged information even 

in those drafts submitted to the United States and would be in contempt of the 

protective order if they did so, even inadvertently.  SA197; SA201-02.  The 

protective order also would have precluded discovery of entire topics and would 

have allowed the United States to refuse to provide witnesses who could verify 

critical facts.  SA199-200. 

While Sakab initially opposed U.S. intervention, it had “no objection to the 

Court entering the United States’ protective order” with minor modifications to 

which the United States agreed.  SA204.   

On the other hand, although Dr. Saad did not oppose intervention, he noted 

that the protective order’s “exclusion of the extraordinarily broad category of 
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information” would “present[] insurmountable challenges to Dr. Saad in his defense 

against this lawsuit,” A1017—indeed, it would hamper even a motion to dismiss.  

Accordingly, he argued, the protective order should be amended to allow him to 

“explain directly to the Court why the case should be dismissed.”  Id.  As he 

explained, the “main question” in this case is whether the funds supposedly obtained 

by fraud were in fact transferred to Dr. Saad to carry out, and as compensation for, 

“clandestine and sensitive operations with the U.S. Intelligence Community.”  Id.  

Litigating Sakab’s claims would “require examination of the programs and 

operations Dr. Saad was compensated for leading or overseeing, how those programs 

and operations were funded, [and] why the funding in some cases may have been 

especially opaque.”  A1018.  Based on those details, the court would have to decide 

whether the “then-Crown Prince and Dr. Saad acted within the bounds of their 

authority under Saudi law in carrying out Sakab’s purpose, i.e., covert 

counterterrorism operations in partnership with the U.S. Government.”  A1018-19. 

Dr. Saad explained that examining and litigating these issues would 

necessarily involve “information concerning . . . activities, or interests of the [U.S. 

Intelligence Community]” over which the United States claimed privilege.  A1019.  
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Dr. Saad made similar arguments in his Answer and Counterclaims,8  where he 

repeatedly raised his inability to defend against Sakab’s claims without relevant 

information that would be unavailable due to the government’s privilege assertion.  

See, e.g., A992 (¶ 57); A995 (¶ 70). 

The United States opposed Dr. Saad’s request that the protective order be 

modified to allow him to file a dismissal motion using privileged information.  

A1029.  It noted that because of its ex parte filing of classified materials, the district 

court had “substantial information” that would assist it in assessing any dismissal 

motion, “including the question of whether privileged information is needed to 

litigate the claims.”  A1031-32.  And it argued that allowing Dr. Saad to submit a 

motion to dismiss containing privileged information would be “harmful to the 

national security interests of the United States.”  A1032; see also A1033 (discussing 

cases). 

Sakab then moved for a “procedural order” to prioritize Sakab’s motions for 

“attachment, lis pendens and stay,” which Sakab argued could be addressed without 

privileged information.  SA214-17.  Sakab recognized that “dismissal is the ‘final’ 

step in any adjudication of a state secrets assertion,” but argued that dismissal could 

 
8  Dr. Saad asserted three counterclaims:  an abuse-of-process claim, and two 

declaratory judgment claims regarding the unenforceability of the Mareva order and 

refuting Sakab’s fraud allegation.  A993-97.  
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wait until the court determined whether the state secrets privilege was properly 

asserted.  SA215-16 n.1. 

C. The District Court Decisions 

On October 26, 2021, the district court issued an order on these issues.  First, 

it granted U.S. intervention, finding that the government’s “interest in preventing the 

disclosure of state secrets is obvious and uncontested,” and “[e]qually apparent is 

that the disposition of this matter threatens that interest” given that “the subject 

matter of [t]his action for fraud is defendants’ property and transactions which 

implicate the state secrets claim asserted by the government.”  A1056-57.   

Second, the court upheld the government’s state secrets assertion. After 

reviewing the government’s classified declarations, the court pronounced itself 

“satisfied that the government’s assertion of the state secrets privilege is 

procedurally proper and validly taken.”  A1060.  Because of the “breadth of the 

claim and the highly sensitive nature of the privileged material,” the court could not 

“further elaborate upon its reasoning” without the “disclosure of privileged 

information.”  Id.   

Third, the court denied remand, holding that the action raised “embedded 

federal issues,” that “[a]ny possible defense to the state law claims implicates 

evidence that the government has asserted to be state secrets,” and that “[t]he factual 

Case: 22-1052     Document: 00117872266     Page: 27      Date Filed: 05/04/2022      Entry ID: 6493595



 

19 

 

issues at the core of this case are intertwined with the government’s assertion of the 

state secrets privilege.”  A1064-67.   

Finally, after reviewing the government’s classified declarations, the court 

concluded that the privilege assertion “essentially precludes the defendants from 

being able to refute the plaintiff’s claims.”  A1060.  Defendants could not “fairly 

defend themselves without resort to privileged information” because “any attempt 

by defendants to rebut [Sakab’s] allegations, i.e. to establish the legitimacy and 

legality [of the purportedly fraudulent movement of funds], would necessarily result 

in the examination and disclosure of privileged information concerning counter-

terrorism activities undertaken in partnership with the United States government.”  

A1062.   

Having found dismissal was likely warranted, the court nevertheless provided 

Sakab multiple opportunities to be heard.  The court directed Sakab to show cause 

why, in light of the state secrets assertion and defendants’ arguments about its effects 

on the case, the action should not be dismissed.  A1062-63. 

After Sakab filed its brief, the district court held an in-person hearing, advising 

the parties not to state publicly any privileged or confidential information but 

inviting them to address the standards for dismissal.  SA229-30.  Addressing Sakab’s 

primary argument, the court asked whether Sakab could “cite any case where a 

Massachusetts court, state or federal” has attached property under Massachusetts 

Case: 22-1052     Document: 00117872266     Page: 28      Date Filed: 05/04/2022      Entry ID: 6493595



 

20 

 

Rule of Civil Procedure 4.1 based on comity to a non-final, foreign Mareva order.  

SA231.  Sakab could not.  SA248 (“We don’t have a Massachusetts case that’s 

directly on point.”).   

The United States stated at the hearing that its interest was in “the protection 

of privileged information,” and noted it had “not taken a position on the question of 

whether dismissal is required by [its] assertion of privilege.”  SA245.  The court 

pressed the government on how the case could proceed “if the defense can’t present 

a defense,” to which the government responded by acknowledging that “where a 

defendant requires privileged information to present a valid defense, dismissal is an 

appropriate remedy.”  SA245-46.   

After the hearing, Sakab filed another brief opposing dismissal, this time 

contending that a lis pendens would “avoid any risk of the disclosure of state secrets.”  

A1084.  Defendants responded that a lis pendens was unavailable and would not 

avoid litigation of the merits of Sakab’s claims.  SA256-60.  

On December 29, 2021, the court dismissed Sakab’s complaint and Dr. Saad’s 

counterclaims.  It found that a “fundamental hindrance” to resolving the disputes 

between the parties “is the fact that, during the relevant period, both were immersed 

in counter-terrorism work of the Kingdom of Saudi Arabia in conjunction with the 

United States.”  A1116.  Based on the parties’ arguments and its “own review” of 

the privileged information, the court found that the government’s privilege assertion 
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over “a prodigious amount of relevant evidence” frustrated Dr. Saad’s ability to 

present a factual defense to the allegedly fraudulent transactions.  Id.  

The court also rejected the idea that it could grant prejudgment attachment, lis 

pendens, and an indefinite stay based on a foreign Mareva order, observing that 

“Sakab cannot cite a single case in which a federal court has done what it now urges 

of this Court.”  A1119.   

SUMMARY OF THE ARGUMENT 

Sakab’s complaint alleges that Dr. Saad engaged in fraudulent transactions 

involving Sakab’s assets.  Dr. Saad’s core defense is that the transactions reflect 

lawful and authorized payments for the intelligence and counterterrorism operations 

he led in partnership with the U.S. Intelligence Community.  Recognizing that 

disclosure of “information implicated by this litigation” could damage U.S. national 

security, the government asserted the state secrets privilege over broad categories of 

information, including anything concerning “activities” or “interests” of the U.S. 

Intelligence Community. 

Following the government’s privilege assertion—which no party has 

contested below or on appeal—and after careful review of the government’s 

classified submissions, the district court correctly dismissed this case.  The court 

recognized that the case could not be litigated in light of the state secrets assertion.  

The core factual issues are suffused with privileged information.  As a result, 
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litigating the case would risk disclosing that information.  Additionally, removing 

all privileged information from the case would deprive the defendants of their core 

defense. 

Sakab attempts to distract from these conclusions by omitting key aspects of 

the record below.  Dr. Saad explained to the district court that Sakab’s claims involve 

privileged information and that he would need to use that information in a motion to 

dismiss; the government said that referencing privileged information in that limited 

context would be too dangerous; and the district court then concluded dismissal was 

likely appropriate.  Even so, the district court gave Sakab every opportunity to be 

heard—through briefing, oral argument, and still more briefing.  Dismissal was not 

“sua sponte,” and Sakab can only argue otherwise by pretending entire briefs and 

hearings in the district court did not exist. 

Sakab also misstates the law, suggesting dismissal was unprecedented; in fact, 

district courts have repeatedly dismissed claims at the pleading stage after the 

government invoked the state secrets privilege.  Dismissal is particularly appropriate 

when the assertion is so broad—in this case, extending to any “activities” or 

“interests” of the U.S. Intelligence Community—and covers evidence that is central 

to the core issues in the case. 

The district court also correctly rejected Sakab’s novel attempt to use 

attachment and lis pendens to avoid state secrets.  Sakab demanded a sweeping writ 
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of attachment without any consideration of the merits of its claims, solely based on 

“comity” to a preliminary Mareva order entered by a Canadian court.  Indeed, the 

great irony here is that Sakab does not argue dismissal deprived it of the ability to 

litigate its case:  Sakab does not want its day in court.  It wants only for the district 

court to encumber defendants’ assets and then to stay the case indefinitely.  But 

invoking “comity” does not magically transform preliminary relief Sakab obtained 

in a foreign action into an automatic win on the merits of its parallel Massachusetts 

state-law claims.  To the contrary, the law rejects Sakab’s strategy at every step.  To 

get an attachment, Sakab must demonstrate a strong likelihood of success on the 

merits of its state-law claims, which would necessarily involve privileged 

information excluded from the case.  And to get a lis pendens, Sakab would have to 

actively litigate its claims in Massachusetts.  Sakab therefore could not avoid 

dismissal through procedural chicanery.  The district court correctly rejected that 

gambit, and its decision should be affirmed. 

STANDARD OF REVIEW 

Courts of appeals review “de novo a district court’s legal determinations 

involving state secrets,” El-Masri v. United States, 479 F.3d 296, 302 (4th Cir. 2007) 

(internal quotation marks omitted), and review underlying factual findings for clear 

error, Al-Haramain Islamic Found., Inc. v. Bush, 507 F.3d 1190, 1196 (9th Cir. 

2007).  
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“Litigation management decisions fall within the ambit of the trial court’s 

broad discretionary powers,” Birch v. Choinski (In re Choinski), 214 B.R. 515, 518 

(B.A.P. 1st Cir. 1997), aff’d, 187 F.3d 621 (1st Cir. 1998) (unpublished table 

decision), which are reviewed for abuse of discretion.  See United States v. Romero-

Lopez, 695 F.3d 17, 21 (1st Cir. 2012).  Because district courts have extensive 

experience anticipating the course of litigation, they are “well-positioned” to 

determine whether proceedings risk the disclosure of classified information, and 

courts of appeals should hesitate to “usurp this judgment from the district court.”  In 

re Sealed Case, 494 F.3d 139, 153 (D.C. Cir. 2007).   

ARGUMENT 

I. The District Court Correctly Dismissed on the Basis of the State Secrets 

Privilege. 

The state secrets privilege “allows the Government to bar the disclosure of 

information that, were it revealed, would harm national security.”  United States v. 

Zubaydah, 142 S. Ct. 959, 963 (2022).  When validly invoked—as all parties agree 

it was here—its effect is to “remove from the case” the privileged material.  Ellsberg 

v. Mitchell, 709 F.2d 51, 65 (D.C. Cir. 1983).  If the case “can be fairly litigated 

without resort to the privileged information, it may continue.”  El-Masri, 479 F.3d 

at 306.  But the action “must be dismissed if the circumstances make clear that 

privileged information will be so central to the litigation that any attempt to proceed 

will threaten that information’s disclosure.”  Id. at 308. 
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Sakab recognizes that the privilege requires dismissal in at least three 

scenarios:  (1) when a plaintiff cannot “make out a prima facie case without the 

requested information”; (2) when the defendant will be “deprived of a valid 

defense”; and (3) when “the very subject matter of the action is itself a state secret” 

(i.e., the Totten bar).  Br. 26 (internal quotation marks omitted).  But Sakab omits a 

fourth scenario when dismissal is appropriate:  when the evidence subject to the 

privilege is so central to the case—or the case so suffused with such evidence—that 

“any attempt to proceed will threaten that information’s disclosure.”  El-Masri, 479 

F.3d at 308 (holding that cases “must be dismissed” where “circumstances make 

clear that privileged information will be so central to the litigation”).  In these cases, 

the “subject matter” of the action may not be itself a state secret as in Totten, and 

“the claims and defenses might theoretically be established without relying on 

privileged evidence,” but “litigating the case to a judgment on the merits would 

present an unacceptable risk of disclosing state secrets.”  Mohamed v. Jeppesen 

Dataplan, Inc., 614 F.3d 1070, 1083 (9th Cir. 2010); see also Wikimedia Found. v. 

Nat’l Sec. Agency/Cent. Sec. Serv., 14 F.4th 276, 303 (4th Cir. 2021) (noting that 

“dismissal is the proper remedy” where “further litigation would present an 

unjustifiable risk of disclosure” (quoting Abilt v. CIA, 848 F.3d 305, 313-14 (4th Cir. 

2017)); U.S. Reply Br. at 17-21, FBI v. Fazaga, 142 S. Ct. 1051 (2022) (No. 20-

828), 2021 WL 4976064, *17-21 (citing cases).  Here, the district court correctly 
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dismissed both because further litigation would have risked disclosure of state 

secrets and because the defendants were deprived of a valid defense. 

A. Dismissal Was Required Because Litigating the Case Would 

Present an Unacceptable Risk of Disclosing State Secrets. 

Dismissal was proper because evidence covered by the privilege is at the core 

of this case.  Courts dismiss state-secrets cases, including at the pleading stage, when 

“litigating the case to a judgment on the merits would present an unacceptable risk 

of disclosing state secrets.”  Jeppesen, 614 F.3d at 1083; see also El-Masri, 479 F.3d 

at 308 (“[D]ismissal at the pleading stage is appropriate if state secrets are so central 

to a proceeding that it cannot be litigated without threatening their disclosure.”); 

Bareford v. Gen. Dynamics Corp., 973 F.2d 1138, 1143 (5th Cir. 1992) (“The state 

secret doctrine justifies dismissal when privileged material is central ‘to the very 

question upon which a decision must be rendered.’” (citation omitted)); Sealed Case, 

494 F.3d at 153 (“If the district court determines that the subject matter of a case is 

so sensitive that there is no way it can be litigated without risking national secrets, 

then the case must be dismissed.”).  As courts have understood, “adversarial 

litigation, including pretrial discovery, is inherently complex and 

unpredictable.”  Restis v. Am. Coal. Against Nuclear Iran, Inc., No. 13-CV-5032, 

2015 WL 1344479, at *6 (S.D.N.Y. Mar. 23, 2015).  When “witnesses with personal 

knowledge of relevant [state] secrets” are examined on sensitive matters, the parties 

may “probe dangerously close” to those state secrets, which could lead the privileged 
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information to be “compromised even without direct disclosure.”  Fitzgerald v. 

Penthouse Int’l, Ltd., 776 F.2d 1236, 1243 (4th Cir. 1985).  In such circumstances, 

dismissal is appropriate. 

Such is the situation here because “[t]he factual issues at the core of this case 

are intertwined with the government’s assertion of the state secrets privilege.”  

A1067.  As the district court found in the Order to Show Cause, “any attempt by 

defendants to rebut [plaintiff’s] allegations, i.e.[,] to establish the legitimacy and 

legality thereof, would necessarily result in the examination and disclosure of 

privileged information concerning counter-terrorism activities undertaken in 

partnership with the United States government.”  A1062.  Likewise, as the court 

found in its dismissal order, Dr. Saad “contends that a full exposition of his role in 

that counter-terrorism work would vindicate the propriety of the alleged fraudulent 

transactions,” but the government’s state secrets assertion over “a prodigious amount 

of relevant evidence” is “[f]rustrating his ability to make any such showing.”  

A1116; see also A1123 (concluding, when addressing Dr. Saad’s counterclaim, that 

“[t]o declare that the Massachusetts properties were lawfully obtained the Court 

would necessarily have to find that the financial transactions between Aljabri and 

Sakab were lawful and any such finding ineluctably depends upon privileged 

information.”).  Thus, from its jurisdictional finding that Sakab’s claims contained 

embedded federal questions, to its conclusion that state secrets deprived defendants 
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of a valid defense, to its decision that Dr. Saad’s counterclaims also could not 

proceed, the district court saw state secrets as so central that this case could not be 

litigated without them.  

Those findings are correct, and certainly Sakab provides no basis for this 

Court to “usurp this judgment from the district court.”  Sealed Case, 494 F.3d at 153.  

Sakab was created for the primary purpose of carrying out covert operations with 

the U.S. Intelligence Community.  Sakab brought this action against Dr. Saad based 

on allegations of fraud arising out of Sakab’s and Dr. Saad’s clandestine 

counterterrorism work, often “undertaken in partnership with the United States 

[G]overnment.”  A1062.  The key issues involve the nature of the Saudi-U.S. 

counterterrorism programs and operations Dr. Saad carried out and was 

compensated for overseeing; how and why Dr. Saad received funds as part of his 

work on those programs; who authorized him to receive those funds; and whether 

Dr. Saad acted within the bounds of his authority.  Indeed, even to prove the fraud 

at the core of its own case, Sakab would need to establish what representations Dr. 

Saad made to Sakab about the allegedly fraudulent transactions—and given the 

nature of his work, those representations would deeply involve the U.S. Intelligence 

Community.   

These problems are not theoretical.  No witness with personal knowledge of 

Sakab’s transactions could be questioned about the basis for his knowledge, much 
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less the substance:  depositions would end after the first few questions.  No 

documents could be exchanged discussing the actual operations of Sakab’s U.S. 

partnership, yet those same documents would show why the relevant transactions 

were authorized.  And if the United States would not even permit a motion to dismiss 

that touched on the “activities” or “interests” of the U.S. Intelligence Community, 

imagine trying to brief summary judgment, much less a trial.  From start to finish, 

the facts at the core of this case involve U.S. Intelligence Community “activities” 

and “interests.”  Sakab does not even try to show clear error in the district court’s 

findings to that effect; indeed, there was no error at all.   

The breadth of the government’s state secrets assertion makes dismissal 

especially appropriate here.  The privilege assertion extends to all evidence 

pertaining to the “sources, methods, capabilities, activities or interests” of the U.S. 

Intelligence Community, as well as any information that “might tend to” show which 

U.S. persons and entities had “certain interactions” with the Kingdom of Saudi 

Arabia.  A1010.  Simply contrast this with other state secrets cases on which Sakab 

relies.  See Br. 36.  In Sealed Case, the privilege assertion covered specific portions 

of two government reports and nothing more.  494 F.3d at 153.  In White v. Raytheon, 

the privilege was limited to two narrow categories of documents:  specific technical 

information about a particular missile defense system, and its applicable rules of 

engagement.  No. 07-10222, 2008 WL 5273290, at *1-2 (D. Mass. Dec. 17, 2008).  
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In Wikimedia, the privilege covered seven categories of information about a 

particular NSA surveillance system, such as the locations surveilled and operational 

details.  14 F.4th at 282, 303.  In Kasza v. Browner, 133 F.3d 1159 (9th Cir. 1998), 

the government asserted privilege only over a narrow list of information concerning 

a particular Air Force operating location.  Id. at 1168-69.  In none of these cases did 

the government assert privilege over all information concerning the sources, 

methods, or capabilities of even one government agency, much less a collection of 

agencies comprising the entire U.S. Intelligence Community, much less all the 

“activities” and “interests” of such a group.  See also A1465 (describing state secrets 

assertion as covering “a prodigious amount of relevant evidence”); A1060 

(emphasizing the “breadth of the claim and the highly sensitive nature of the 

privileged material”).  Here, though, the DNI deemed that broad assertion necessary 

to protect national security, and the district court agreed. 

 Against that backdrop, the Ninth Circuit’s en banc decision in Mohamed v. 

Jeppesen Dataplan is instructive.  The plaintiffs, foreign nationals who claimed to 

have been subjected to the CIA’s extraordinary rendition program, sued Jeppesen, 

who allegedly provided flight planning and logistical support to the aircraft 

transporting the plaintiffs to be detained.  Jeppesen, 614 F.3d at 1075-76.  The en 

banc Ninth Circuit assumed without deciding that the case fell outside the Totten 

bar, and that plaintiffs could establish a prima facie case and defendants could 
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marshal a valid defense without privileged information, “[g]iven plaintiffs’ 

extensive submission of public documents.”  Id. at 1087.  Nonetheless, after a 

“careful[] and skeptical[] review[]” of the government’s classified submissions, the 

en banc court held that “dismissal is . . . required under Reynolds because there is no 

feasible way to litigate Jeppesen’s alleged liability without creating an unjustifiable 

risk of divulging state secrets.”  Id.  Even if some information about Jeppesen’s 

activities could be raised in court, Jeppesen’s “alleged role and its attendant liability 

[could not] be isolated from aspects that are secret and protected.”  Id. at 1088.  The 

court concluded that “[b]ecause the facts underlying plaintiffs’ claims are so infused 

with these secrets, any plausible effort by Jeppesen to defend against them would 

create an unjustifiable risk of revealing state secrets . . . .”  Id.; see also Wikimedia, 

14 F.4th at 303; El-Masri, 479 F.3d at 308-09. 

Here, as in Jeppesen, the complaint centers around classified events suffused 

with classified information.  See A27-30 & 1066-69 (explaining the embedded 

federal issues in the complaint).  Although Dr. Saad has assiduously avoided the 

disclosure of sensitive national security information, “there is precious little [he] 

could say about [his] relevant conduct and knowledge without revealing 

information,” 614 F.3d at 1089, about the “capabilities, activities, or interests” of the 

U.S. Intelligence Community, or any information that “might tend” to reveal which 

persons or entities engaged in clandestine cooperation with Saudi Arabia.  Continued 
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litigation therefore “would inevitably lead to a significant risk that highly sensitive 

information concerning [U.S. clandestine partnerships] would be disclosed.”  See 

Bareford, 973 F.2d at 1144.   

B. Dismissal Was Required Because the Privilege Assertion Prevented 

Dr. Saad From Presenting His Central Defense To Sakab’s Claims. 

The defendants’ inability to establish an otherwise valid defense without 

privileged information provided an additional basis for dismissal.  See, e.g., 

Tenenbaum v. Simonini, 372 F.3d 776, 777 (6th Cir. 2004).  The overarching concern 

is fairness:  “it would be a mockery of justice” for a defendant to face liability 

without a fair opportunity to defend himself.  See Wikimedia, 14 F.4th at 304 

(quoting Sealed Case, 494 F.3d at 148). 

The state secrets privilege asserted here would strip Dr. Saad of his core 

defense: that he did not commit fraud because the transactions were legitimate.  The 

crux of Sakab’s complaint is its assertion that Dr. Saad, during his time as a senior 

Saudi official and top aide to MBN, engaged in a “massive scheme of embezzlement 

and fraud” whereby he “stole billions of dollars from Sakab.”  Br. 1.  In defense, Dr. 

Saad contends that the transactions Sakab alleges to be fraudulent were instead 

legitimate.  They were undertaken at the direction of the then-leadership of the 

Kingdom of Saudi Arabia.  And they were made in recognition of and in connection 

with Dr. Saad’s work on—and in some cases to carry out—clandestine and sensitive 

operations with the U.S. Intelligence Community.  A20-21; A1016-19.    
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If this case proceeds, Dr. Saad could not present this defense.  The 

government’s sweeping privilege assertion over any information concerning the 

“activities” and “interests” of the U.S. Intelligence Community, as well as 

information that might tend to disclose the identities of U.S. agencies or officials 

with whom Dr. Saad or the Saudi government had certain interactions, preclude Dr. 

Saad from saying more to explain the work he performed through Sakab, the 

activities he supervised, and the transactions that Sakab now claims are fraudulent.  

See A1016-19.  This warrants dismissal, as the district court rightly found.   

Other circuits have reached the same conclusion on similar facts.  In El-Masri, 

a suit alleging illegal detention and torture by the CIA, for example, the Fourth 

Circuit affirmed dismissal where the defendants could not make out their “main 

avenues of defense” without disclosing privileged information.  479 F.3d at 309-10.  

The court found that “virtually any conceivable response to [plaintiff’s] allegations 

would disclose privileged information,” citing as an example that if “the truth is that 

El-Masri was detained by the CIA but his description of his treatment is inaccurate, 

that fact could be established only by disclosure of the actual circumstances of his 

detention.”  Id. 

In Tenenbaum, a suit involving an alleged criminal espionage investigation, 

the Sixth Circuit likewise concluded that the case could not proceed given a valid 

state secrets assertion where defendants could not “defend their conduct” without 
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revealing privileged evidence.  372 F.3d at 777.  And in White, an action arising in 

this Circuit from the friendly-fire death of a Navy pilot in Iraq allegedly due to a 

malfunction in the Patriot missile system, the court found dismissal proper after 

concluding privileged information was “relevant and necessary” and there were “no 

practical means by which [defendant] could be permitted to mount a fair defense 

without revealing state secrets.”  2008 WL 5273290, at *5.9  The same reasoning 

applies here: because Dr. Saad cannot defend against Sakab’s claims without resort 

to privileged information, the case must be dismissed. 

Sakab’s response to this rationale (Br. 33-43) is to misconstrue it.  As Sakab 

would have it, the district court erred because it did not find that the defendants 

would have a “valid defense,” by which Sakab means a defense that is “meritorious.”  

But Sakab’s arguments fail at every level.   

Initially, though Sakab complains that the court failed to find that Dr. Saad 

would be deprived of a “valid defense” (Br. 34-38), the district court did make that 

 
9 See also Wikimedia, 14 F.4th at 303-04; Abilt v. CIA, 848 F.3d 305, 316 (4th Cir. 

2017) (affirming dismissal where CIA could not “present its justifications” for an 
allegedly discriminatory personnel action without privileged information); Sterling 

v. Tenet, 416 F.3d 338, 347 (4th Cir. 2005) (affirming dismissal where the 

government was “entitled to present” its reasons for terminating plaintiff but the 

evidence to establish such a defense “would inescapably reveal the criteria inherent 
in sensitive CIA decisionmaking”); Edmonds v. U.S. Dep’t of Just., 323 F. Supp. 2d 

65, 80 (D.D.C. 2004) (dismissing claim where “the defendant will be unable to 

adequately rebut the plaintiff’s assertions without revealing privileged 
information”), aff’d, 161 F. App’x 6 (D.C. Cir. 2005). 
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finding.  It found that “defendants cannot fairly defend themselves without resort to 

privileged information.”  A1454.  It observed that Sakab alleges that Dr. Saad 

“expropriated large sums of money from it.”  Id.  And “[w]hile plaintiff has, in the 

[Canadian Action], shown through non-privileged reports of its forensic accountant 

the movement of funds allegedly expropriated,” the court found that “any attempt 

by defendants to rebut those allegations, i.e. to establish the legitimacy and legality 

thereof, would necessarily result in the examination and disclosure of privileged 

information concerning counter-terrorism activities undertaken in partnership with 

the United States government.”  Id.  The court concluded, “Where any valid defense 

would require introduction of privileged materials, dismissal is warranted.”  Id. 

(emphasis added). 

To the extent Sakab’s argument is that the district court was required to 

adjudicate Dr. Saad’s defense based on the information provided in the classified 

declarations, Sakab is wrong.  There would have been no way to conduct this 

adjudication precisely because the state secrets privilege would have prevented the 

parties from presenting their case:  Once a state secrets determination is made, “the 

privileged evidence is excised from the case.”  Wikimedia, 14 F.4th at 303.   

Unsurprisingly, no court has required Sakab’s suggested approach.  Sakab 

relies principally on In re Sealed Case, 494 F.3d 139 (D.C. Cir. 2007).  Br. 34-35.  

Sealed Case is readily distinguishable.  There, the plaintiff, Horn, sued the defendant, 
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Huddle, alleging that Huddle had eavesdropped on a call Horn had made.  Huddle 

allegedly sent a partially classified cable transcribing that call.  494 F.3d at 141.  In 

rejecting the government’s contention that the action should be dismissed in view of 

the state secrets privilege, id. at 142, the D.C. Circuit rested on the fact that Huddle’s 

core defense was that he did not eavesdrop but instead learned of Horn’s 

conversation via a third party, a defense that did not implicate any state secrets issue.  

Id. at 149.  When the government nonetheless urged dismissal “because there are 

possible defenses that Huddle cannot pursue without the resort to privileged 

materials,” id., the D.C. Circuit found that the existence of “merely plausible” 

alternative defenses was an insufficient basis to dismiss the suit.  Id. 

This case is the polar opposite of Sealed Case.  In Sealed Case, Huddle’s 

principal defense was unrelated to privileged information; here, Dr. Saad’s principal 

defense is inextricably intertwined with state secrets.  Specifically, whereas 

Huddle’s principal defense was that he did not eavesdrop, Dr. Saad’s defense is that 

he did receive money—but was authorized to do so.  Because any attempt to show 

that he was authorized to receive that money would trench on privileged information, 

Dr. Saad’s core defense would be hindered in a way that Huddle’s was not. 

Sealed Case made clear the result would be different if core facts were 

intertwined with privileged information.  As the court explained, “[t]he national 

security concerns expressed by the Director of Central Intelligence in his 
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unclassified declaration . . .  are peripheral to what remains of Horn’s prima facie 

case.”  Id. at 152.  And the D.C. Circuit distinguished case law from other circuits 

in which state secrets were central rather than peripheral.  See, e.g., id. 

(distinguishing case in which “any trial would be about the operation and defects of 

the classified weapons system, which made it facially impossible not to discuss the 

classified details of the military secrets”).  Here, the district court made the precise 

factual finding absent in Sealed Case:  that “[t]he factual issues at the core of this 

case are intertwined with the government’s assertion of the state secrets privilege,” 

A1067, and that the privilege assertion “essentially precludes the defendants from 

being able to refute the plaintiff’s claims,” A1060.10 

The remaining cases in Sakab’s string-cite (Br. 36-37) do not support Sakab.  

Those courts determined whether the state secrets privilege would strip the 

defendants of the opportunity to litigate a valid defense, which is exactly what the 

district court did here.  In none of those cases did the court analyze each of the 

defendants’ affirmative defenses, or actually adjudicate the defenses to determine if 

they were meritorious.  Like this court, they simply assessed whether the defendants 

 
10  Sealed Case also expressed concern about the potential for abuse when the 

Executive Branch asserted the state secrets privilege in cases where it was a litigant. 

494 F.3d at 150-51.  That concern is not implicated here, where the United States is 

a third party intervening to protect national security interests in a suit between 

foreign litigants.  
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could “defend their conduct” without resort to privileged information; because they 

could not, dismissal was appropriate.  See, e.g., Tenenbaum, 372 F.3d at 777.  So 

too, here. 

Sakab insists the district court should not have applied an “any valid defense” 

standard (Br. 38-41) and that there might be some “conceivable” defense for which 

privileged information is unnecessary (Br. 41-43).  Sakab relies heavily on 

Wikimedia, in which the Fourth Circuit upheld the dismissal of a claim because any 

“conceivable defense” would have implicated state secrets.  14 F.4th at 304.  Sakab 

interprets the district court’s decision as applying a “conceivable defense” standard, 

which Sakab argues is either inapplicable (Br. 38-41) or not satisfied even if it is 

applicable (Br. 41-43). 

Sakab misunderstands the district court’s decision.  The district court did not 

speculate as to “conceivable” defenses.  Instead, the district court identified Dr. 

Saad’s core defense—that there was no fraud because the transactions were 

legitimate and legal.  A1454.  Because proving that core defense would have 

required resort to privileged information, the court held that the case could not be 

adjudicated.  Id.; A1465-66. 

Moreover, Sakab wrests Wikimedia from its context.  In Wikimedia, the 

plaintiff alleged a classified NSA program was illegal.  Unlike this case, the NSA 

did not identify any “valid defense” that would have required the use of state secrets.  

Case: 22-1052     Document: 00117872266     Page: 47      Date Filed: 05/04/2022      Entry ID: 6493595



 

39 

 

The plaintiff argued that the NSA should at least show the existence of some defense 

before the case should be dismissed.  14 F.4th at 303.  In response, the NSA 

successfully argued that it did not need to show whether any particular defense 

would be “valid” because any conceivable defense would depend on state secrets.  

Id. at 303-04.  In this case, by contrast, Dr. Saad explained what his defense would 

be—that the transactions were legitimate—and the district court held that this core 

defense necessarily would reveal state secrets.  The Fourth Circuit’s discussion of 

“conceivable defenses” is therefore irrelevant. 

To the extent Sakab is arguing that the defendants bore the burden of 

demonstrating that state secrets would have prevented them from making out each 

and every one of their affirmative defenses—from statutes of limitations to waiver 

to laches—this argument is wrong.  To begin, Sakab never suggested in the district 

court that the defendants were required to show that state secrets foreclosed litigation 

of every possible defense.  Any argument on that score is waived.  See Mancini v. 

City of Providence ex rel. Lombardi, 909 F.3d 32, 46-47 (1st Cir. 2018).  Moreover, 

neither Wikimedia nor any other court has ever held that the continued availability 

of any theoretical non-privileged defense—no matter how peripheral or 

boilerplate—is a sufficient basis to deny a motion to dismiss.  To the contrary, courts 

uniformly hold that dismissal is required where the assertion of the state secrets 

privilege deprives a defendant of “a valid defense,” see, e.g., Jeppesen, 614 F.3d at 
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1083, 1087 n.12; Tenenbaum, 372 F.3d at 777; In re Sealed Case, 494 F.3d at 151, 

that goes to the core of the case, see El-Masri, 479 F.3d at 309 (inquiry looks at the 

“main avenues of defense” to determine if the defendants could “properly defend 

themselves without privileged evidence”).   

Sakab’s suggestion that Dr. Saad could present his core defense without 

privileged information (Br. 42-43) is incorrect.  Sakab suggests that Dr. Saad might 

be able to establish that he was authorized to receive money without showing why 

he was receiving the money.  Br. 42.  However, after reviewing the classified record 

and the parties’ submissions, the district court concluded that any explanation for 

why Dr. Saad was authorized to receive the money would necessarily implicate why 

he was receiving it.  A1060-62.  Dr. Saad cannot show that these opaque transactions 

and bank transfers were nonfraudulent without explaining what they were, who 

authorized them, and for what purpose.  The district court’s conclusion was thus both 

reasonable and correct. 

Finally, Sakab contends that litigation must be possible because Dr. Saad has 

been litigating the Canadian Action.  Br. 43.  But that litigation has not reached either 

discovery or the merits, and Dr. Saad has been unable to gain traction in the Canadian 

Action precisely because he cannot explain the record without resort to secret 

information.  Dr. Saad is arguing in Canada that the case cannot proceed because of 

state secrets, just as he argues here, but that motion will not be heard until later this 
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year at the earliest.  In short, nothing in Canada suggests this case can be litigated 

beyond the pleadings without implicating state secrets. 

C. Sakab’s Procedural Objections Lack Merit. 

Sakab offers a scattershot of procedural objections which are uniformly 

meritless.  It claims the court granted sua sponte dismissal.  Br. 26.  It then contends 

the district court improperly shifted the burden of proof to Sakab on dismissal.  Br. 

30-33.  And it contends the court somehow failed to defer to the government’s 

national security determinations.  Br. 26-30.  Each contention is incorrect. 

To start, Sakab’s characterization of the district court’s order as “sua sponte” 

or otherwise procedurally improper is incorrect and misleading.  The court acted not 

“sua sponte,” but instead in response to Dr. Saad’s argument that dismissal was 

warranted but the proposed protective order would preclude him from moving to 

dismiss.  Indeed, the district court made that clear, noting that its show-cause order 

was issued “[i]n response to the Aljabris’ concerns that they cannot fairly defend 

themselves (or even substantiate a motion to dismiss) without recourse to privileged 

material.”  A1116. 

The course of proceedings reinforces the propriety of the district court’s 

actions.  In the wake of the government’s privilege assertion, Dr. Saad filed a brief 

arguing that dismissal was necessary because information constituting state secrets 

was “essential to the claims and defenses” in the case, A1018, and that he could not 
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even move to dismiss without reference to the “programs and operations Dr. Saad 

was compensated for leading or overseeing, how those programs and operations 

were funded, [and] why the funding in some cases may have been especially opaque.”  

Id.11   

In response, Sakab recognized that dismissal was on the table as “the ‘final’ 

step in any adjudication of a state secrets assertion,” but suggested the court first 

determine whether the state secrets assertion was valid.  A1039-40 n.1.  The court 

then carefully reviewed the DNI’s public declaration, the government’s classified 

declarations, and the parties’ briefs in response to the state secrets assertion, 

ultimately finding that “the government’s assertion of the state secrets privilege 

[was] procedurally proper and validly taken.”  A1060.  Having so found, the court 

concluded that the government’s privilege assertion “essentially precludes the 

defendants from being able to refute the plaintiff’s claims,” id., and that the 

defendants could not “fairly defend themselves without resort to privileged 

information” because “any attempt by defendants to rebut [Sakab’s] allegations . . . 

 
11 Sakab wrongly suggests that filing an Answer precluded defendants from moving 

to dismiss.  Br. 32 n.12, 41-42.  Dr. Saad did not waive this defense by filing an 

Answer and Counterclaims.  Fed. R. Civ. P. 12(h)(2) (“Failure to state a claim upon 
which relief can be granted … may be raised … by motion under Rule 12(c)”); see 

also Zuckerbraun v. Gen. Dynamics Corp., 935 F.2d 544, 547 (2d Cir. 1991) (noting 

that dismissal under Rule 56 may be appropriate where the privilege deprives the 

defendant of a valid defense).   
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would necessarily result in the examination and disclosure of privileged information 

concerning counterterrorism activities undertaken in partnership with the United 

States government.”  A1062. 

Given that only the district court (and not the parties) had access to the 

classified declarations, the district court could reasonably have stopped there.  But it 

did not.  Mindful of the importance of giving Sakab an opportunity to be heard, the 

court first issued a show-cause order asking Sakab to file a brief, which Sakab did.  

It then held a hearing at which Dr. Saad, Sakab, and the United States could be heard 

on the question of dismissal.  Finally, it allowed Sakab to file a second brief on 

whether there was an alternative to dismissal.  Then, because it concluded there was 

no path for this action to proceed, the district court dismissed the case, including Dr. 

Saad’s counterclaims.12 

In a variation on its “sua sponte” argument, Sakab also suggests the district 

court shifted the burden of proof (Br. 30-33), but that too is wrong.  The district court 

(1) received briefing from Dr. Saad explaining that the protective order would make 

it impossible to defend the case, and (2) reviewed the government’s evidence and 

 
12 In any event, “in limited circumstances, sua sponte dismissals of complaints under 

Rule 12(b)(6) . . . are appropriate,” if the parties have the chance to respond. See 

Martinez-Rivera v. Sanchez Ramos, 498 F.3d 3, 7 (1st Cir. 2007) (ellipses in 

original) (quotation marks omitted); see also Gonzalez-Gonzalez v. United States, 

257 F.3d 31, 36-37 (1st Cir. 2001).  Here, Sakab had three chances to respond—two 

briefs and a hearing. 
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classified declarations to confirm that Dr. Saad’s position was true.  Only then did 

the district court order Sakab to show cause why the action should not be dismissed.  

“The issuance of an order to show cause does not shift the burden of proof.” United 

States v. Peelle Co., 224 F.2d 667, 669 (2d Cir. 1955); see also Sealed Appellant 1 

v. Sealed Appellee 1, 211 F.3d 252, 255 (5th Cir. 2000) (same).  Thus, the district 

court did not shift the burden of proof; it found the defendants met their burden after 

giving Sakab the opportunity to be heard. 

Sakab likewise misses the mark by complaining that “the Executive Branch 

has argued that litigation may proceed” and that the district court purportedly 

rejected that recommendation.  Br. 21, 26-30.  That is not what happened.  Rather, 

in opposing Dr. Saad’s limited objection to the protective order, the government said 

that dismissal “need not be addressed before a decision on whether the United States 

has met the procedural requirements for asserting the privilege and whether the 

information itself is properly protected,” A1030.  At the hearing, the United States 

stated it had “not taken a position on the question of whether dismissal is required 

by [its] assertion of privilege.”  SA245.  That is hardly an endorsement of Sakab’s 

position that the litigation should proceed.  

Indeed, consider the context of the government’s statements.  Below, Sakab 

contended that the court need not conduct any fact-finding and could instead rubber-

stamp the Canadian Mareva order.  Noting that Sakab had argued that the court could 
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grant relief simply based on comity, the government stated that “[i]f the Court agrees 

with Plaintiff, there may be no need for the use of privileged information in these 

proceedings or, at least, for the time being.”  A1032.  Once the district court rejected 

(correctly) the argument that Sakab could obtain the relief it sought without litigating 

the merits, state secrets would clearly be at the core of the case, and nothing in the 

government’s filings suggested otherwise. 

II. The District Court Correctly Rejected Sakab’s Arguments for 
Attachment and Lis Pendens. 

The district court correctly rejected Sakab’s theory that it could seek forms of 

preliminary equitable relief without having to demonstrate a likelihood of success 

on the merits.  A1117-22.  As a matter of Massachusetts law, Sakab was wrong:  

Both prejudgment attachment and lis pendens are forms of temporary relief available 

only until a plaintiff successfully litigates to final judgment in a Massachusetts court.  

But Sakab had no intention of litigating its fraud complaint in Massachusetts.  It 

admitted that it wanted equitable relief from the district court, followed by an 

immediate and indefinite stay which would be lifted only after it secured a final 

judgment in Canada.  SA237.  There is no precedent for such an abuse of preliminary 

equitable relief, as the district court correctly found.  Instead, if Sakab wanted 

preliminary relief in Massachusetts, it needed to show a likelihood of success on its 

Massachusetts claims—something it could not do without diving headlong into core 

privileged information.   
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A. Prejudgment Attachment Requires a Merits Inquiry Under 

Massachusetts Law That Would Risk Disclosing State Secrets. 

Sakab’s primary tack in the district court was to seek prejudgment attachment 

based solely on “comity” it asserted should be accorded to a preliminary Mareva 

injunction issued by a Canadian court.  That way, Sakab argued, the district court 

could forego the merits inquiry otherwise required to secure a prejudgment 

attachment under Rule 4.1.  See SA140 (seeking to “obtain prejudgment relief on 

the basis of comity”); accord A1038-41; A1072-79.  But U.S. courts grant comity 

only to foreign judgments, not foreign preliminary orders.  And Sakab does not have 

a foreign judgment, which is why none of the ten substantive claims asserted in the 

complaint seeks to enforce a foreign judgment. 

Sakab now claims the district court “mistakenly assumed that the prejudgment 

attachment on the basis of comity would secure a potential Ontario judgment,” 

implying that Sakab sought an adjudication of its Massachusetts claims.  Br. 45.  But 

the district court made no assumptions.  Sakab told the district court that it need not 

“consider the underlying evidence of the parties’ claims and defenses” in 

Massachusetts at all, A1072, because the court could accord comity to the Canadian 

court’s preliminary orders.  See SA237 (arguing at the Show Cause Hearing that “the 

judgment that we’re talking about . . . to satisfy the 4.1 standard is the judgment of 
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the Canadian court because . . . we will never be asking this Court to make a finding 

on the merits or to enter any judgment other than the judgment in Canada”).13   

 As Sakab now concedes (Br. 45-47), Rule 4.1 requires it to demonstrate a 

likelihood of success on the merits of its Massachusetts claims.  See, e.g., Coccoli v. 

Daprato, C.A. No. 13-12757, 2014 WL 1908934, at *9 (D. Mass. May 12, 2014) 

(citing U.S. Fid. & Guar. Co. v. Arch Ins. Co., 578 F.3d 45, 49 (1st Cir. 2009)); 

Larock v. Mardis Gras Entm’t, Inc., No. 20-CV-10083, 2021 WL 2116260, at *6, 

*9 (D. Mass. Jan. 25, 2021). 

Certainly, Sakab could have argued, as it does now for the first time (Br. 46-

47), that the Canadian injunction supported its likelihood of success on its 

Massachusetts claims.  But that injunction would be at most one piece of evidence 

on Sakab’s side of the scale; it would not eliminate the defendants’ right to present 

evidence of their own, or to rebut Sakab’s evidence.  And the district court would be 

obligated under Rule 4.1 to decide if Sakab had met its burden of likely success on 

 
13  Sakab wrongly suggests that “there was no pending motion for prejudgment 

attachment before the District Court.”  Br. 44.  Sakab filed a motion for prejudgment 
attachment in state court, which remained pending post-removal to federal court.  

See SA019-22; 77 C.J.S. Removal of Cases § 162, Westlaw (database updated Mar. 

2022) (“Where a cause is removed from a state court to a federal district 
court while a motion theretofore made is pending, such motion is transferred with 

the record to the federal court, to be determined by that court.”).  Indeed, below, 

Sakab repeatedly cited its state court motions, showing that it knew they were part 

of the district court record.  See, e.g., SA165; SA137-38; SA144 n.2; SA145.  There 

was no doubt what relief those motions sought. 
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its Massachusetts claims.  That process “would necessarily result in the examination 

and disclosure of privileged information.”  A1454.  Thus, the district court correctly 

rejected Sakab’s efforts to evade its burden through an appeal to “comity.” 

Sakab’s arguments that “comity” alone would suffice find no support in the 

law.  As was true below, each case on which Sakab relies involves comity accorded 

to a foreign judgment, not a foreign preliminary order.  See Univ. of Notre Dame 

(USA) in England v. TJAC Waterloo, LLC, No. 16-CV-10150, 2016 WL 1384777, 

at *7 (D. Mass. Apr. 7, 2016) (relying on “final and binding Determination on 

Liability” from arbitration), aff’d, 861 F.3d 287 (1st Cir. 2017); Kensington Int’l Ltd. 

v. Republic of Congo, No. 03 CIV. 4578, 2005 WL 646086, at *2 (S.D.N.Y. Mar. 

21, 2005) (relying on final English money judgment); Chase Manhattan Bank v. 

Goldstone, No. CV 950144986, 1995 WL 774487 (Conn. Super. Ct. Dec. 5, 1995) 

(relying on a final state court judgment).  These cases stand only for the 

unremarkable proposition that courts can rely on comity when “[a]ll evidence related 

to the issue of liability was presented [in the foreign proceeding], after which . . . a 

final decision on liability [was issued].”  Notre Dame, 2016 WL 1384777, at *4.  

The district court did not reject that proposition.  It found the proposition irrelevant 

because Sakab had no foreign judgment to enforce.  Contra Br. 48.  And that was 

correct:  factual findings in support of a Mareva injunction are not even binding on 

the Canadian court when it later decides the merits in a trial.  See Baca v. Tatarinov, 
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2018 ONSC 5567, 2018 CarswellOnt 17153 (“If an order is not final, it is not binding.  

Put differently, factual findings on interim motions are not binding on another judge 

(or master) later hearing a motion or trial in an action.”) (available at SA265).  If 

those findings cannot even bind the Canadian court, per force they cannot bind a U.S. 

court. 

Sakab argues that comity is not limited to final judgments.  Its only support 

for that argument comes from dicta in two cases declining to extend comity to non-

final foreign injunctions.  Br. 49 (citing Air-Prods. & Chems., Inc. v. Inter-Chem., 

Ltd., No. Civ.A. 03-CV-6140, 2005 WL 196543 (E.D. Pa. Jan. 27, 2005), and Laker 

Airways Ltd. v. Sabena, Belgian World Airlines, 731 F.2d 909, 937 (D.C. Cir. 1984)).  

Declining to extend comity to the British courts’ injunctions, the D.C. Circuit in 

Laker Airways called comity “a complex and elusive concept” for which “the 

absolute boundaries of the duties it imposes are inherently uncertain.”  731 F.2d at 

937.  While those boundaries may be uncertain, what Sakab sought below was 

undoubtedly beyond them.  The Canadian court’s orders are neither final nor money 

judgments.  They were issued before discovery and based on an incomplete record.  

See supra 13.  They are a type of preliminary, global asset freeze that the Supreme 

Court has stressed is not available to be granted in U.S. courts.  See Grupo Mexicano, 

527 U.S. at 332-33.  And even if such an order were entitled to some deference or 

comity in a U.S. court, no precedent supports the notion that a foreign Mareva 
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injunction absolves a Massachusetts plaintiff from its burden of proof under Rule 

4.1, much less deprives a Massachusetts defendant of an opportunity to respond.    

The district court correctly found that Sakab could not treat a Canadian 

Mareva injunction like a foreign judgment.  If Sakab wished to secure relief in 

Massachusetts, it needed to demonstrate a likelihood of success on its Massachusetts 

claims.  It could argue that the Canadian orders supported that burden but could not 

deprive the defendants of their right to respond nor ask the court to rule without 

evaluating the evidence.  Because the merits could not be assessed without 

interrogating core privileged information, dismissal was appropriate.  

B. The District Court Correctly Rejected Sakab’s Lis Pendens 

Argument.  

Sakab also argues the district court could grant the interim remedy of lis 

pendens and then immediately and indefinitely stay the case until Sakab could obtain 

a final judgment in Canada.  Sakab does not say what would happen then—whether 

it would pursue summary judgment on its fraud Complaint without the benefit of 

any discovery or process in Massachusetts, or whether it would amend its Complaint 

and seek to register a foreign judgment rather than pursue the counts on which the 

lis pendens rested.  Either way, the lis pendens would remain in effect for whatever 

period of time it took Sakab to litigate its claims in Canada, not in Massachusetts.  

Massachusetts law does not authorize such a remedy, and in any event, this approach 

would not have avoided state secrets. 
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1. Sakab Was Not Entitled to a Lis Pendens. 

First, Sakab was not entitled to a lis pendens because it did not intend to 

litigate its claims in Massachusetts.  The purpose of a lis pendens is to “ensur[e] that 

prospective buyers have the benefit of recorded notice of certain lawsuits” that affect 

“‘title to real property.’”  Wolfe v. Gormally, 440 Mass. 699, 702-03, 802 N.E.2d 64, 

67 (2004) (quoting M.G.L. c. 184, § 15).  A party seeking a lis pendens must 

“commence the underlying proceeding,” see G.L. c. 184, § 15(b), and the lis pendens 

must “reflect the pendency of this action so as to give notice to prospective 

purchasers of the contested lots that the proposed use of those lots is subject to active 

legal challenge,” Wolfe, 440 Mass. at 707, 802 N.E.2d at 70 (emphasis added).  As 

the district court noted, a lis pendens is derivative of the underlying claims and 

cannot of its own force sustain an action, and the underlying proceeding to which 

the lis pendens would refer is the Massachusetts case, not foreign litigation in 

Canada.  A1121.   

Sakab has no response.  It admits it did not intend to actively pursue its 

Massachusetts claims during the pendency of the lis pendens.  Br. 49.  And just like 

prejudgment attachment, there is no precedent in Massachusetts for obtaining a lis 

pendens for an indefinite duration in a stayed case not on the merits of “the 

underlying proceeding,” G.L. c. 184, §15(b), but of an altogether different, foreign 

proceeding, over which the Massachusetts court has no control.  It is unprecedented 
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for good reason: Issuing a lis pendens for an unknown duration in an indefinitely 

stayed case would violate due process.  See Connecticut v. Doehr, 501 U.S. 1, 12 

(1991) (“[E]ven the temporary or partial impairments to property rights that 

attachments, liens, and similar encumbrances entail are sufficient to merit due 

process protection.”); Pater v. City of Casper, 646 F.3d 1290, 1296-97 (10th Cir. 

2011) (holding that lis pendens can raise procedural due process concerns).   

Sakab tries to defend its approach by arguing that U.S. courts sometimes stay 

litigation pending litigation in another forum.  True enough, but in none of those 

cases did the U.S. court encumber property for the duration of the foreign litigation 

without allowing the defendant to defend against the encumbrance on the merits.  In 

fact, all five of the cases Sakab cites involved stays initiated by the defendants in the 

action at issue.  See Louis Vuitton N. Am., Inc. v. Schenker S.A., No. 17-CV-7445, 

2019 WL 1507792, at *1 (E.D.N.Y. Mar. 31, 2019); Pexcor Mfg. Co., Inc. v. Uponor 

AB, 920 F. Supp. 2d 151, 152 (D.D.C. 2013); Argus Media Ltd. v. Tradition Fin. 

Servs. Inc., No. 09 Civ. 7966, 2009 WL 5125113, at *1 (S.D.N.Y. Dec. 26, 2009); 

Goldhammer v. Dunkin’ Donuts, Inc., 59 F. Supp. 2d 248, 250, 256 (D. Mass. 1999); 

Evergreen Marine Corp. v. Welgrow Int’l Inc., 954 F. Supp. 101, 102-03 (S.D.N.Y. 

1997).  None involves a stay “requested by the plaintiff” in the U.S. action, contra 

Br. 51, much less a stay following an order encumbering the defendant’s property.  

The notion that a court may stay U.S. litigation in favor of first-filed litigation the 
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defendant himself commenced in another forum is unremarkable; that sort of 

abstention simply discourages forum shopping.  What Sakab sought is different:  to 

encumber the defendants’ property in the United States, without a foreign judgment 

and without any intention to litigate the underlying claims in the United States.  That 

strategy is without precedent. 

Second, even if Sakab intended to pursue its claims, a lis pendens would not 

be authorized because Sakab does not assert a claim of right to title of the relevant 

properties.  “Massachusetts has interpreted the [lis pendens] statute to apply only to 

a proceeding that affects the title to real property or the use and occupation thereof,” 

and “[t]o affect title, a plaintiff must be claiming some interest in the real estate or 

some right to use and occupy it.”  United States v. Boyer, 58 F. Supp. 3d 173, 176 

(D. Mass. 2014) (internal quotation marks omitted); id. at 177 (denying lis pendens 

motion because plaintiff’s “potential claim against [defendant’s property] is not, in 

any meaningful sense, the subject matter of” the underlying action).   

Sakab asserts fraud claims.  It has not alleged that it holds any equitable title 

in the properties.  And even an alleged fraudulent conveyance does not establish a 

qualifying interest in defendant’s property for the purposes of the lis pendens statute. 

See Shrewsbury v. Seaport Partners Ltd. P’ship, 63 Mass. App. Ct. 272, 277, 826 

N.E.2d 203, 207 (2005) (denying lis pendens and holding that a plaintiff claiming 

fraudulent transfer does not have an interest in the transferred property, but rather 
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has only a potential right “to require the party to whom the [defendant] conveyed 

[the property] to reconvey it back to the [defendant] in order to enable the [plaintiff] 

to satisfy a judgment”); see also Boyer, 58 F. Supp. 3d at 176 (rejecting lis pendens 

based on assertion of a “qualifying interest” in defendant’s property where interest 

would only vest after merits have been resolved against defendant).14 

2. A Lis Pendens Would Not Avoid the Merits. 

Even if Sakab could obtain a lis pendens, the defendants would be entitled to 

immediately file a special motion to dismiss. See RFF Family P’Ship LP v. Link 

Dev., LLC, 849 F. Supp. 2d 131, 137 (D. Mass. 2012) (citing G.L. c. 184, § 15(c)).  

Dismissal “will be allowed if the underlying claim supporting the lis pendens is 1) 

devoid of any reasonable factual support or arguable basis in law or 2) subject to 

dismissal based on a valid legal defense.”  Id.  Given the nature of the claims and 

the defendants’ core defenses, privileged information would be essential to that 

determination.  See G.L. c. 184, § 15(c) (requiring consideration of affidavits in 

addition to pleadings). Thus, Sakab could not avoid the merits—or dismissal—by 

seeking a lis pendens. 

 
14 Sakab also failed to follow Massachusetts’s express procedural requirements for 

a lis pendens.  SA259-60. 
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CONCLUSION 

For the reasons discussed above, the judgment should be affirmed. 
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