NO. 22-CI-3225 JEFFERSON CIRCUIT COURT
DIVISION TIIREE

JUDGE MITCH PLRRY
EMW WOMENS
SURGICAIL CENTER, ct al. PLAINTIETS
V.
DANIEL CAMERON, el al. DLEFENDANTS

OPINION & ORDER GRANTING TEMPORARY INJUNCTION

Introduction

This matter eomes before the Court on Plaintiffs® Motion for a lemporary Injunction. The
Court held a Ilearing on July &, 2022 where the parties presented expert witness testimony. Both
partics have filed proposed Iindings of I'act and Conclusions of Law. After careful consideration
of the record and the memoranda of the parties, as well as the applicable law, the Court determines
that the Temporary Injunction should be granted.

The Plaintiffs have sustained their burden of demonstrating substantial questions on the
ments regarding the constitutionality of the challenged laws. As discussed further below, the Courl
finds that there is a substantial likelihood that these laws violate the rights to privacy and sclf-
determination as protected by Scetions 1 and 2 of the Kentucky Constitution, the right to equal
protection in Scctions 1, 2, and 3, the right to religiovs freedom in Section 5, and that additionally
KRS 311.772 is both an unconstitutional delegation of legislative authority and unconstitutionally
vague. For all of ihese reasons, the Plain{i(ls are entitled to mjunctive reliel pending [ull resoluiion

ol this matter on the merits.



Findings of Faet
1.  Procedural Background

On June 24, 2022, the Uniled States Supreme Court issued its opinion in Dobbs v. Jacksen
Women's Health Organization, 142 5.Ct. 2228 (2022). The Supreme Courl n Dobbs entirely
overriled Roe v. Wade, 410 1.8, 113 (1973), and returned the issuc of ahortion to the slates. The
Attorney General contended that KRS 311,772 (“Trigger Ban™) was therchy trigecred and became
eilective on June 24, 2022, On Tune 27, 2022, the Plaimtiffs, two clinics that provide abortions,
among other medical scrvices, and the doctor-owner of one of the clinigs, [led this lawsuil
challenging the conslitutionality of the Tripger Ban and KRS 311.7701-7711 (*Six Week Ban™),
and seeking a Temporary Restraining Order (*I'R(™) pending a hearing and ruling on a Temporary
Injumection.

The Court held a hearing on June 29, 2022 to consgider the TRO. Afler hearing argpuments
of all parties, the Court reviewed the ilings and subsequently grunted the TRO. The Court then
held a full evidentiary hearing for the T'emporary Injunction on July 6, 2022. Each side presented
two expert winesses. Dr. Ashlee Bergin and Dr. Jason Lindo testified for the Plaintiffs, while Dr.
Monique Wubbenhorst and Prolessor C. Carter Snead testificd for the Dofendants. Afrer the
hearing was concluded, the Court requested the parties file proposed lindings ol Fact &
Conclusions of Law.

II. Factnal ¥indings

The Plaintiffs are healthcare providers who also provide abortions in Kentueky, Prier to
Dobhs, LMW Women's Surgical Center ("EMW™) provided medication abortion up 1o 10 weeks
from the last menstrual period (“LMP™), and procedural abortion through 21 weeks and 6 days
from the LNMP. Since entry ot the TRO, EMW provides medication abortion up to 10 weeks from
the LMP and procedural abortion up 1o 15 weeks.

The sccond Plaintiff, Planned Parenthood Great Northwest, Hawai®i, Alaska, Indizma, and
Kentucky (“Planned Parcnthood™), provides a variety of medical services to patients, and has
also been providing abortion services in Louisville, Kentucky since 2020. Beforc Dobbs,
Planmned Parenthood provided medication abortion up to 10 weeks rom T.MD, and procedural
abortion ap to 13 weeks and 6 days from the LMP. After entry of the TRO, Planncd Parenthood

resumed abortion services as before Dabbs.



The final PlainGll’ is Dr. Crnest Marshall, a board-certified obstetrician-gynecologist
(“OBGYN") who perfunns abortions at EM W, and 15 also the owner of EMW.

Defendant Daniel Cameron is the Attomey General of Kentucky. In this role, he has the
statutory authority, and duty to ensure proper cnforcement and compliance with the laws ol ihe
Commonyealth. Defendant Frie Friedlander is the Secretary of the Cabinel [or Tlealth and
Family Services (“ihe Cabinet”). In that role, he is responsible [or the oversight and licensing of
facilitics that provide aboriions fo ensure they comply with applicable state laws. Defendant
Michael Rodman is the Executive Dircetor of the Kentucky Board of Medical Liccnsure (“the
Board”). The Board possesses the authority to pursuc diseiplinary aclions against Kentucky
physicians (or violalions of state law. Tinally, Defendant Thomas Wine is the Commuonwealth®s
Attorney for the 30th Judicial Circuil, Tn this capacity, he has authority to pursue criminal
progceutions Tor crimes committed in Jefferson County.

Al the July 6th ITearing, the Plaintiffs first ealled Dr. Ashlee Bergin. Dr. Berpin is a board-
certified OBGYN who provides care at EMW, as well as teaching at the University of Touisville
Medical School. Dr. Bergin testified at length reparding the complications that can arise from
pregnancy, the relative salety of sbortions, and the harms that can resull lrom lack of access to
ahortions, Video Record ("WR™ 10:12:21-10:13:04; 10:13:35-10:13:55; 10:15:50-10:16:15;
10:17:04-10:17:16, The latest records from the Kentucky Departiment of Public Iealth Office of
Vital Statistics show that of the 4,104 abortions provided in Kentueky in 2020, there were only
30 complications, the majorily of which were minor. Pls.” Bx. 3 at 12, Further, there were zero
recorded deaths from sbortion complications in Kentucky in 2020, whereas there were 16.6 per
100,000 pregnancy-related deaths in 2018, the 1as vear data is available. Pls.” Tx. 3 at 12; DMy’
Ex. 10 at 10, Dr, Bergin testified that at the datc of the hearing, FMW bad turned away
approximately 200 patients, beforc the TRO was catered. VR 10:20:25-10:20:41. Dr. Berpin also
' tostificd that the narrow medical emergency exceptions in the laws at issue are insufficient
becausc 1t 13 medically and ethically unacceptable io foree a patient deteriorate to the point at
which she would beeome clearly eligible for the exception, VR 10:18:10-10:18-38.

The Plaintiffs ncxt called Dr. Jason Lindo, an economist and causal cffects cxpert. Dr.
Lindo {estified about the impacts abortion bans have on people, and the likely impact if thesc
abortion bans talke effect. v, Jindo testifted that prenatal carc and childbirth are very costly,
even (o those with medical insurance. VR 12:05:34-12:06:23. Further, these costs are not limited



ir purely monetary ones. Prepnancy can lcad to signilicant disraptions to a woman’s education
and carcer’. VR 12:07:31-12:08:04. Not all Kentuckians arc legally protected lrom pregnancy
discrimination in the workplace, or enfilled 10 the reasonable accommodations needed 1o perfomnm
their jobs while pregnant. KRS 344.030(2) (exempting employers with fewer than 15 cmployees
from pregnancy discrimination laws). Additionally, many Kentuckians are not cntitled o paid
time off for pregnancy, deHvery, or recovery. TS, Dep’t of Labor, National Compensation
Survey: Employee Benelils in the Uniled States, March 2021, Table 33.

-Dir. Lindo further testiticd that while some Kentuckians will be able 1o travel 10 other states
1o access abortions, notl all will be able to aftord to, and others will be prevented by the similarly
restrictive policies of surrounding states. VR 12:16:19-12:16:41; 12:23:16-12:27:40.

The Defendants Lirst called Dr. Monigque Wubbenhorsi, un OBGYN and vesearch fellow at
the University of Notre Dame de Nicola Center for Gthics and Cubture. Dr. Wubbenhorst testified
ihal she questioned the acouracy of abortion statistics in general, but was unable to provide any
evidence (o support her criticism, VR 2:18:46-2:20:14; 3:01:17-3:01:46. She forther challenged
the accuracy of maternal mortality statistics, but again was unable (o provide suy evidence to
suppord her eribicisms. VR 2;16:12-2:18-45,

The Defendants also called O. Carter Snead. a professor at the University ol Notre Dame
Law School and the Director of the de Nicola Center for Ethics and Culture at Notre Damc.
Professor Snead has contributed significantly to the field of public bioethics. Professor Snead
testifled aboul the efhical concerns of the data mdicating that many women who receive abortions
are pooter, munorities, or experiencing some sorl of lile disruption. VR 3:5%:15-4:01:29. He
expressed concern that these women lacked a real choice, and were likely coerced into obtaining
abortions by outside factors. fd.

Both Delense winesses generally expressed views that mirrored the positions of their
institutional employer, namely that abortion should have no place in the practice of medicine
and should not be provided even in the cases of fatal fetal anomalies, rape, orincest, VR 2:44:37-
2:46:09. In a recent statement, the de Nicola Center reaffirmed that position: *I'he Universily of
Notre Dame is instimtionally commitied to 'to the defense of buman life in all its slages,’

recognizing and upholding the sanctity of human life fom coneeplion o natural death {cf,,

' The Court recognizes that these laws will also inpact members of the LGBTQ community.
Accordingly, “woman™ 18 used o this Order to refcr to all people affected by these laws.
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htips://news.nd edwnews/motre-dame-adopts-new-statement-and-princi ples-in-support-of-life/).
For our part, the de Nicola Center is proud to advance thut commitment through our own efforts
and programming.” de Nicola Cenler Director’s Statement on Dabbs v, Jackson Women’s ITealth

COrganization, June 24, 2022, htips://ethicscenter.nd. edwnews/dece-direclors-statement-on-

dobbs-v-jackson-womens-health-organization/.

Conclusions of Law

I.  Statutory Review

KRS 311.772 (“Trigger Ban™) and KRS 311.7701-7711 (“Six Week Ban™) were both
passcd by the General Assembly in 2019, The Trigper Ban prohibits all ahortions except in
exlremely limited medical situations “to prevent (he death or substantial risk of death due to a
physical condition, or to prevent the serious, permancnt impaimment of a life-sustatning orean of
a pregoant woman.” KRS 311.772(4)(a). The Trigger Ban makes it a Class D felony for anyone
to knowingly provide an abortion. KRS 311.772(3)(b). KRS 311.772 is reterred to as a trigger
law because it would only become effective by the issuauce of a U.8. Supreme Court decision
“which reverses, in whole or in part, Roe v. Wade, 410 U.S. 113 (1973).” KRS 311.772(2)(a).

The 5ix Week Ban criminalizes abortion once embryonic or fetal cardiac activity is
detectable. KRS 311.7704(1); KRS 311.7706(1). This is activity usually detectable around the
six week mark of pregnancy, us measured from the lirst day of the patient’s last menstrual
period. Like the Trigger Ban, the Six Week Ban provides only very Hmited medical exceptions,
preventing the woman's death or substantial and irreversible impairment of major bodily
function, KRS 311.7706(2)(a). A violation of the Six Week Ban is also a Class D felony. KRS
31T.990(21)-(22): KRS 5332.06002){d). Neither the Trigger Ban nor the Six Week Ban contain
exceptions for cases of rape or incesl.

I.  Standing

Kentucky courts have “the conslitutional duty to asceriain the issue of constitutional
standing ... to cnsure that only justiciable causes proceed in court.”™ Commonwendth, Cabine! fir
Heglth & Fam. Servs., Dep't for Medicaid Servs. v. Sexton by & through Appalachion Reg'}
Heaitheare, Ine., 560 8.W.3d 185, 192 (Ky. 2018) {emphasis omitted). In Sexton, the Kemiucky
Supremne Courl adopted the federal standard for standing as set forthin Lujan v, Defenders of
Wildlife, 504 11.5. 555 (1992), holding that “for a party to suc in Kentucky, the inftiating pariy



must have the requisite constilutional standing to do so, defined by three requirements: (1)
injury, (2) causation, (3} redressability. In order words, |a] plaintiff must allege personal injury
fairly traceable to the defendani’s allegedly unlawful conduct and likely 1o be redressed by the
requesled relief.” Sexton, 566 5.W .3d at 196,

Here, the Altorney General claims the Plaintiffs lack the standing to bring this suit
beeause the facilities do nol have third party standing to represent the rights of their patients.
However, the Court finds that the PlamiilTs do have standing to proceed with this smit. While nol
binding, since Kentucky adopted the tederal standing gnidelines, federal cases provide
persuasive authonty. Federal courts have long allowed for third party standing in siluations
where “enforcement of the challenged restriction against the litigant would result indirectly in
the violation of third parties’ righis.” Werth v. Seldin, 422 U.S. 490, 310 (1975). Third party
slanding should be allowed when: “(1) the interests of the liligant and the third party are aligned,
and (2} lbere is m1 obstacle to the third party asserting her own rights.” Singleton v. Walff, 428
U.S. 106, 114-18 {1976).

Recenily, the Supreme Court reaffirmed the praciicality ol third party standing for
aborlion providers in June Medica! Services LLC v, Russo, 140 S.Ct. 2103, 2118 (2020). The
Supreme Courl concluded that abortion providers had third parly standing to assert claims on
behalf of their paticnts beeause the challenged laws regulated their conduct, including by threat
ot sanctions, the providers had every incenlive to resist efforts at restricting their operations, and
the providers were far betler positioned than their patients to challenge the vesiriclions. 74, at
21192,

Turning then to the standing analysis. The challenged statutes directly prohibit the
Plaintifls from lawfully engaping in both medication and precedural abortions. 'I'he Aliomey
General 1s atterapling 10 enforee these statutes against the Plaintiffs, An order of this Court
preventing cnforcoment of these statutes would provide the Plaintiffs with adequale relief.
Therefore, the Plaintifts have satisfactorily established 1l the required elements of standing and

can proceed with this suit.

* The Defendants contend that the United States Supreme Court undermined third party standing in Dobbs
to the peint it can no longer be relicd upon. While the United Stales Supreme Court expressed displeasure
wilh how abortion related litigation had proeceded with the doctrine ol third party standing, this comment
came in dicta, and is therefore not binding wpon this Court. Do#bs, 142 S.CL al 2276,
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Relatedly, the other Defendants, the Kentucky Board of Medical Licensure, The Cabinet
for [lealth and Family Services, and the Commonwealth’s Aftorney, have taken the position that
relief should not be granted against them because the Plaintiffs’ claims are purely speculative as
they have nol yel taken any enlorcement aciions agamst 1he PlamifTs. For ihe same reasons, this
argument is unpersuasive. The Plaintiffs have been forced to modify their medical services and
practices in ovder o avoid the harm and sanctions envisioned by these statades. The
Commonwealth’s Attorney could bring criminal prosecutions against the facilities and their
practitioners, The Board of Medical Licensure and the Cabinet would then be empowered Lo
bring administrative actions against the facililies and practiioners Lo prevent them [rom
operaling or even practicing medicine again in the state, The reliel PlainlilTy seek would merely
mantain the long-standing slatus gquo while this liligation proceeds. With thal coniext in mind,
the Courl concludes that sll Detendants are properly before the Court and subject to the rclicf
sought by the Plaintiffs,

I1I. Injunction Analysis

The standard fer a temporary injunction is well established i Kentucky, The party
moving for injunctive relicf must show: (1) irroparable injury {s probable i njunciive relief is
not granted; (2) the eguities — including the public interest, hatm Lo the delendant, and '
preservation of the status quo — weigh in favor of the injunction; and (3) there isra “serious
question warranting a trial on the merits.” Maupin v. Stanshury, 575 8.W.2d 695, 699 (Ky. Ct.
App. 1978} The Court will examine each ol these Lactors,

A, Irreparable llarm

A party must firgt show that it will sulTer irteparable harm if injuncitve relief is not
granted. An injury is irreparable if “there exists no certain pecuniary standard for the
megsurement of the damages.” Cyprus Mountain Coal Corp. v. Brewer, 828 S W.2d 642, 645
{K¥. 1992 {quoting Unifed Carbon Co. v, Ramsep, 350 5.%W 2d 454 (Ky. 1961). The Plantifts
have demonstrated that they will indeed suffer irreparable harm without injunctive relief.

At the July 6th hearing. Dr. Bergin testified about the harms the Plaintiffs will suffer if
injunctive relel is not provided. From the time when the Supreme Court’s decision in Dobbs was
handed down on June 24ih {0 June 30th when the TRO was granted, FMW turned away almost
200 patients. These patients were denied previously scheduled medical care because of the lcgal

uncecrtainty that resulted from the Trigger Ban and the 5ix Week Ban. Some of these women may



be able 10 reschedule their procedures, but others may not. Dr. Bergin testified that EMW has
stopped providing abortions after 15 wecks.

Dir. Bergin also testilied extensively to the harms and tisks that can result from, and be
exaccrbated by, pregnancy. She testified that the risks presented by abortions are much lower,
but do increase the later n the pregnancy the procedure is performed. Thus any delays in
scheduling and performing an abortion comes with more serious risks.

Iinally, waiting until final judgment on the issues presented here, without Injunctive
relict, would be ellectively meaningless to many people because they would cither be past
gestational age restrictions or would have been forced to carry their pregnancy Lo term.
Therelure, the Plaintiffs have demonstraled that they would suffer irreparable harm i injunctive
relief is not provided.

. Balanee of Eyuoitics

Next the Court must consider whether the balance of equities weighs in favar of
mjunctive relicf. This factor includes several components for courts (o analyze. Courts balancing
the cquities ol injunctive relief should consider “possible detriment to the public interest, harm to
the delendani, and whether the injunction will merely preserve the sialus quo,™ Maupin, 575
5.W.2d at 695, The Courl will examinc cach of the (aciors in order.

Public health concerns carry great weight [n the public inierest analysis. Beshear v,
Acree, 615 5.W.3d 780, 830 (Ky. 2020). Plaintiffs asscrt, and this Court agrecs, that abariion is a
form ol healtheare. It is provided by licensed medical professionals in licensed medical facilities,
just like many other medical procedures, As such, the denial of this healthcare procedure is
detrimental to the public interest.

Additionally, Dr. Lindo testified at length about the economic harms thal Kentuckians
would suftfer under the laws al issue. Dr. Lindo noted that the burden ol abortion bans falls
hardest on poorer and disadvantaged members r.al" society. By contrast the Defendanis presented a
baseless claim that the Plaintiffs are essentially advocating [or eugenics and fewer minorities in
Kentueky. This is a tired and repeatedly discredited claim®. It has no [cgal basis, and the Court

disreeards it ag such.

* See [urlher Melissa Murphy, Race-ing Roe: Reproductive Justice, Racial Justice, and the Burtle Jor Roe
v. Wade, 134 HARv. L. REV. 2025 (April 12, 2021).



Dr. Lindo also testified that these aboriion bans will impose not jusi serious financial
costs, but also educational and professional harms on Kentuckians. Pregnaney, childbirth, and
the resulting raising of a child are incredibly expensive, Adding another child can put
cxponential strain on an already struggling family and lead to detrimental outcomes for all
volved, An unplamed pregnancy can alzo derail a woman’s carcer or cducational trajectory.
Across the United States, approximately 72% of women oblaimng aborlions are under the age of
30. Rachel K. Jones & Jenna Jerman, Popudation Group Ahorfion Rates and Lifeiime Inciderce
af Abortion: United States, 2008-2074, 100 AM.PUB.HEATLTH 1904, 1907 (2017, This is the
stage of lifc where people arc complcting their education and establishing a career. All of this is
not 1o say, as the Defendants’ witness Professor Snead contends, that all voung women who gel
abortions are financially cocreed to do so. Indeed, quitc the contrary. This is a decision that has
perhaps the greatest impact on a person’s lile and as such is best left 1o the individval to make,
[ree from ummecessary govermnental interference. In the Court’s view, denial of this healthcure
option will have a detrimental impact on the public interest, satisfying the first prong of the
injunetive relief analysis.

The Court must next consider if the Defendants will suller any harm by the requested
injunctive relief. The Cowt finds any harm the Defendants may suffer is outweighed by the
interests of the Pruntiffs. At the outsel, the Courl nodes the Supreme Court’s opinion in Dobbs
does not become (inal until 25 days after it was issued on June 24, 2022, Sup. Ct. R 45. Judge
CGilenn Acree noted in the related appellate court proceedings, 2022-CA-0780, the Defendants
will al mosl subfer the harm of delayed enforcement, as the earliest this law became cnforceable
was July 19, 2022, Thiz harm, when balanced against the harms of the Plaintiffs, is not sufficicnt
to preciude injunclive reliel.

Further, as long recognized, the state bas no interest in enforcing an unconstitutional law.
See Herrad v. Whaley, 239 S8W.2d 480, 482 (Ky. 1951}, As the Court will explain further below,
the Plaintitts have established significant doubt as to the constitutionality of the laws at 1ssue.
Accordingly, the state’s interest in enforcing these laws is uncertain at this stasc.

Finally, ihe requesied injunchive reliel will merely restore the status quo that has existed
in Kentueley for nearly fifty vears. ‘This factor weighs strongly in favor of granting the injunctive
relief. Based on all of these considerations, the Court finds the balance of equities weighs in

favor of pranting injunctive reliet.



. Serinuys Questions Raised

The final factor courls must examine when considering injunctive reliet is whether there
are serious quesiions presented that warrant wial on the merits. For the reasons stated below in
section [V, the Courl concludes that the Plainti[¥s have identified, and sulliciently supported,
scrious questions sach that injunctive relief is warranted.

IV.  Constitutional Analysis

Al the outset, the Court notes that, despite what some suggest, the inquiry does not end
simply because the word “abortion™ is not found in the Kenieky Constitution. The Conslitution
must protect more than just the words explicitly cnumerated on the page in order for the purpose
behind the words Lo have effect. To hold otherwise ignores the realities of how constitutions, and
laws more generally, arc wrillen. Tt is impossible for any legislative or constitutional bady to
chumerate every possible futare scenario and application. Instead, bodics crall broad sentiments,
ideas, and rights they value and choose to proteet. Tt is then the role of the judiciary to inlerpret
the enumerated words and give effect to the meaning behind them. Indeed, “to declare the
meaning of constitutional provisions is a primary [unction of the judicial branch in the scheme of
checks and balances that has protected freedom and liberty in this couniry and in this
Commaonwealth for more than two centuries. The power of judicial revicw is an intcgral and
indispensable piece of the separation of powers doctrine. To desist from declaring (he meaning
of constitutionat language would be an abdication of our constimtional duty.” Bevin v,
Commonweaith ex vel Beshear, 563 8.W.3d 74, 83 (Ky. 2018).

The Court [urther recognizes that while (he partics did not raise every argument analyzed
below, it is the duty of coutls to consider all legal aspocts when evalualing cases. Community
Iinancial Services Bank v. Stamper, 8.W.3d 737, 740-4] (Ky. 2019, This is 50 because
“applicable legal authority is not evidence and can be resorted to at any stage of the proccedings
whether cited by the litigants or simply applied, sua sponte. by the adjudicator(s). Nor is legal
research a matier of yudicial notice, for the issuc is one of law, not evidence.” Burton v Foster
Wheeler Corp., 72 5.W.3d 925, 930 (Ky. 2002): see alvo Mitchell v. Hodf, 816 S.W.2d 183, 185
(Ky. 1991} (“When the [acts reveal a lundamental basis [or decision nol presented by the parties,
it is our duly to address the issue to avoid a misleading application of the Iaw,™. That is what

this Court will endeavor 1o do below:.
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A. Trigger Ban

The Trigger Ban is an arguably unconstitutional delegation of legislative authority, not
Just to a dillerent branch of government, but to a different jurisdictional body entirely. Since the
law was drafied to take effect at a later time 11 the United States Supreme Court made a cctiain
decision, it violates Scetions 27, 28, and 29 of the Kentucky Constitution.

Kentueky is a strict adherent to the scparation ol powers. “The General Assembly cannot
delegale any portion of the legislalive function to another authorily ™ Diemer v, Commonwealth,
T80 5.W.2d 861, 864 (Ky. 1990). The Trigger Ban would create criminal penalties for aboriions.
Criming] laws fall directly under ihe umbrella of legislative and nondelegable functions. *What
conduct shall in the future constitute a crime in Kentucky or be subject to scvere penallies is a
matter for the Kenlucky legislature to determine in view of the then existing conditions when the
need for such a statute arises. 1t is not a matter that may be delegaied.” Dawson v. Hemitton, 314
5.W.2d 332, 536 (Ky. 1958) (emphasis added). The Kentucky Supreme Courl held that adopting
prospeclive federal legislation or rules iuto state statuic constituted an impermissible delegation
of legislative authority. Jd at 535, This is precisely the action the General Assembly took with
the “Trigger Bun. It impermissibly delegated its legislative authoritly to a foderal body {{he United
States Supreme Court) in violation of the Kentucky Constitution.

The Flaintitfs also coniend the Trigger Ban is unconstitutionally vague. Kentucky laws
must be sufficiently clear thal a person ordinarily disposed {o obey the law is able 1o “detcrmine
whether the ¢oniemplated conduct would amount to a violation,” Staie Bd. for Elementary &
Secondary Educ. v. Howard, 834 8. W.2d 637, 662 (Ky. 1992). The test to delermine whether a
statule Is unconstitutionally vague contains two separate elemenis: [irst, does the statute place
scameong 10 whom it applics on actual notice as to what conduet is prohibiled; and second, s it
wrillen i1 a manner that encourages arbitrary and diseriminatory enforcement. fd (citing
Musselman v. Conmonwealth, 705 8.W.2d 476, 478 (Ky. 1986)).

The Trigger Ban does not adequalely give actual notice becanse the daie upon which it
becomes effective is at best unclear. The General Agsembly stated that the Trigger Ban was to
lake effect “immediately apon ... the occurrence of ... |a|ny decision of the United States
Supreme Court which reverses, in whole or in part £oe v Wade, 410 U.S, 113 {19731 KRS
311.772(2)a). On its face this migﬁt seem clear encugh, but upen closer examinalion problems

arise. Unless specifically stated oiherwise in the opinion, United States Supreme Court opinions
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do not become final until twenty-live duys alier the opinion is announced. Sup. Ct. K. 45, Since
the opinion in Dobbs was announced on June 24, 2022, ihe opinion did not become final until
July 19, 2022, NDetendant Cameron however, contends the Trigger Ban became elleclive
immediately on June 24th. Attorncys general in other states wiih trigger laws have failed to reach
a consensus on This matter as well®, This uncertainty is sufficient io salisly the first prong of the
analysis.

Secondly, the lack ol clarity regarding the date of enforceability creates the risk of
arbitrary and discriminatory enforcement because prosecutors across the Commonwealth could
reach different conclusions as to when they may begin enforcing the Trigger Ban, Indeed,
Defendant Camcron insisted that he hus the suthority to begin entoreing the law immediately.
Defendant Wine has not given any indication when, or if, his office intends 1o en (orce the Taw, A
situation whete the Attorney General and Commonwealth’s Attorney could be al odds over the
enlorceability of a criminal law is undesirable for all involved. Accordingly, this second factor of
the analysis is met as well. The Plamtiffs have presented serious guestions as to the
constitutionality of the [ricger Ban.

B. Six Week Ban

[nlike the Trigeer Ban, the Six Week Ban does not rely on a deeision of the 1.8,
Supreme Court to become elfective, As such, the Six Week Ban and its constitutionality must be
examined separalely. For the reasons stated below, the Cowrt concludes that the Six Week Dan
implicaies Sections 1, 2 and 5 of the Kentucky Constitution. The Court will scparately examine
the PlainiilTy’ likelihood of suecess in Scetion C.

1. Right to Privacy

Scctions 1 and 2 of the Kentucky Constidution broadly prolectan individual®s rights o

liberty and self-detemmination. The liherty right protected in Sections | and 2 have been

interpreted to include & similar right to privacy as recogmized in the federal Constitution.

* See Advisory from Tex. ALy Gon. Kon Paxton on Texas Law upon Reversal of Hoe v Wade (June 24,
20223, hitpy:fwew lexasallorheygencral povigites/defanltftiles/imagesiexecutive-management/Post-
Roe¥20Advisory.pdf, and Keleic Moseley-Morris, idaho Attorney General Scys Abortion Bar Likely io
FTake Effect in Luie Augmist After SCOTLY Decision, ldaho Capitol Sun (June 24, 2022)

hiipsy/ idahocapital . com /202 2/066/ 24 idahos-irig rer- law-wil l-abalish-abort ions-3}-days-after-scotns-
ruling-overturting-roe-v-wade/
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Commonwealth v. Wasson, 842 §.W.2d 487 (Kv. 1992)°. Indeed, the Kentucky Constituticn) has
been held o “offer grealer protection fer the right of privacy than provided by the Federal
Constitution as interpreted by the United States Supreme Court.” /4 at 491. The right ol privacy
has been consistently recoynized as an integral part of the guarantec of liberty in the 1891
Kenmeky Constitution since ils inception. fef a1 495. The Kenlucky Supreme Court has held (hat
the 1891 Constilution prohibits stale action “thus intruding upon the inaljenable rights possessed
by the citizens™ ol Kentucky. Commompealth v. Campbell, 117 S.W. 383, 385 (Ky. 1909),

The constitutional privacy right protects individnals “against the intrusive police power
ol the state.” Wasson, 842 8.W.2d at 492°, The Kentucky Supreme Court has recognized thal
“Kentucky has a rich and compelling tradition of recognizing and protecting individual rights
from siale infrusion.” fd The Defendants here placed great emphasis on the imporlance of the
history and preecdent ol Taws outlawing abortion in the mid (o late ninctcenth century. However,
conduct is “not beyond the protections of the guarantees of individual liberty in our Kentucky
Constitution simply because “proscriptions against that conduct have ancient roots.” Kentucky
constitutional guaraniees against government intrusion address substantive rights.” /¢, at 493
{quoting Bowers v. Hardwick, 478 L.8. 186, 192 (1986)).

Additionally, the history the Defendants rely on is less clear than they conlend, and
actually lemds to potentially weaken their case, At common law, abortion with the consent of the
worman was not a crime before quickening’. Mitchel! v. Commenwealth, 78 Ky, 204, 210 {18749).
‘I'en years after the ratification of the current Kentucky Constituion, the Kentueky Supreme
Courl again held that *[(Jhere is no statule i this state changing the common-law rule™ thal “it

was nol ... a punishable offense to produce with the conseni of the mother an abortion prior to

* The Courl recognizes that Flusson was revisited by the Kentucky Supreme Court in Calfoway Chiy.
Sheriff's Dept. v. Woodadl, 607 5.W.3d 557 (Ky. 2020). However, Calloway ‘ot merely modilied the
analysis courts vse [or evaluating speeial legislation. The privacy analysis of Wasson was unilouched and
retains the law of Kentucky.

* The Court acknowledges the Defendants’ contention that Hassen is limited to the context of private
rexual aclivity between consenting adults, The Court is unpersuaded however that Fasson is, or should
be, limited to that narrow context. The privacy analysis in Wasson discusses a much broader and more
fundamental right than Defendants acknowledge. As such, the reasoning of ihe Kentucky Supreme Court
th Wasson is dircetly applicable to this context as well.

? Quickening is recognized as the moment when a woman first feels feial movement. This i generally
understood not io occur until Jate in the fourth month or carly in the fifth manth of gestation, Reva Siegal,
Reasoning from the Body: A Historical Perspective on dbortion Regidation and Cuestions of Lyl
Frefection, 44 STANFORD L. Riv, 261, 281-82 (19923,
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the time when she became quick with child.” Wilson v. Commonwealth, 50 8.W. 400, 401 (Ky.
1901). The Six Week Ban intercedes well before the point of quickening. Contrary 1o the
Defendants’ contention, history demonsirales that pre-quickening abortions werc permissible.
Defendants” reliance on the history and traditions of Kentucky law are {herefore misplaced.

Turthermore, the laws that the Defendants seek to enforee would al the very least
potentially obligate the state to investipate the circumstanecs and conditions ol every miscarmiage
that oceurs mn Kentucly. This would lead 1o an unprecedented level of intrusion and
invasiveness, rarely seen before in this state. Kentucky has 1 fong and proud history of limiting
governmental intrusion and overrcach. The Stx Week Ban flies directly in the [ace of that
tradition.

The Six Weck Ban will have wide ranging eflects on family planning decisions that are
fraditionally protected from governmental imposition. It not only compromises a woman's right
lo sell-deternumalion protected in Section 2 of the Kentucky Constitation by taking away the
choice to have an abortion in many instances, bul also undercut 2 woman®s cholce to have
children at all. Many people are justifiably concerned about having children now due to a very
real [ear around many of the complications that may arise during the pregnancy, as outlined by
Dr. Bergin in her testimony. Women have legitimate concerns about their ability to receive
adequate care, and the possibility their health and safety will be deemed subordinale to the life of
a lelus. Already, laws similar to the ones at issuc here, arc creating confusion and concern in
healtheare settings as doctors, in order 1o avoid incurting ¢ivil and criminal liability, are foreed (o
wall until women are in dire medical conditions before interceding®. Therc is further uncerlainty
regarding the futire legality and logistics of In Vitro Dertilization. ‘T'he implcations ol
constituliony] protections beginning from the very moment of fertilization raises a whole host of
concerns tor the continued legal feasibility of IV,

These laws intrude into the traditionally protected familial sphere, and as such require

exceedingly compeliing justifications in order to pass constitutional mnster.

% Arey, et al., A Proview of the Dangerous Future of Abortion Bans - Texas Senote Bilf 8, NEW ENGLAND
JOURNAL OF MEDICTNE, June 22, 2022, {last visited July 12, 2022,
httpsivwww nepnorg'doi/fnll/ 10, | 056NEMp2207423
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2. Equal Protection

Furthermere, Sections 1, 2, and 3 of the Kenlucky Constitution function much the samne
way as the Fqual Protection Clause of the 14th Amendment of the Federal Constitution. £2.£ v
Codell, 127 S.W .3d 371, 575 (Ky. 2003). The goal ol Equal Protection is to ensurc that similarly
situaled persons ave treated alike. Vision Mining, Inc. v. Gardrer, 364 8.W.3d 455, 465 (Ky.
2011}. The challenged statutes may run afoul of this protection by mmposing obligations,
restrictions, and penaltics on the woman, and possibly physictans, bul not on the man. As defined
by statute, the man is at least 30% responsible for the creation of the totus, yet contrary 10 the
woman, he bears no legal consequences Tor his coniribution. As similarly situated partics to the
creation of life, the woman and the man must be treated equal under the Taw,

Addittonally, there is no oiher context in which the law dictates that a person’s bodyv must
be used against her will, even to ald or save the life of another. Scction 2 of the Keniucky
Congiilulion granls a vight o sell~determination thal protects people from “absolute and arbitrary
power over [their] lives, iberly, and properly.” Ky, Comnst, § 2, People cannot be legally coerced
into giving blood or donating organs, Bone marrow transplands are nol compulsory. When a
persom dies, their organs can be utilized only if they consent to being an orpan donor. These Taws
grant less bodily autonomy to pregnant women than in any ol these olher instances, or at any
other time in the woman’s life. Cnly in the context of pregnancy is a woman’s bodily autonomy
talcen away from her. This is a burden that falls directly, and only, on females. T is inescapable,
therefore, that these laws discriminate on the basis of sex.

3. Religious Freedom

Section 5 of the Kenluely Constitution protects both the [ree exercise ol religion and
prohibits the establishment of a state religion. The Six Week Ban infringes upon those rights as
well, but primarily vpon the prohibition on the establishment of religion. Defendants’ wiinesses
g the July 6th hearing advocated for, and agreed with what the General Assembly csscntially
established in these laws, independent fetal personhood?, They arguc that life beging at the very
moment of fertilization and as such is entitled to full constitutional protection at that poiat.
However, this is a distinetly Chrigtizn and Catholic beliell (ther [aiths hold a wide variely of

vicws on when life beging and at whal point a Tetus should be recognized ag an independent

¥ The General Assembly uses the term “unbom human beings™ to refer to fetal personhood.



human being?. While numerous faith traditions embrace the concept of “ensonlment,” or ihe
acquisition of personhood, there are myriad views on when and how this transiormation occurs',
The laws at issue here, adopt the view cibraced by some, bat not all, religious traditions, that
lifc beging at the moment of conceplion.

The General Asscmbly is not permitted to single out and endorse the doctrine of a
Javored [aith Tor preferred treatment. By taking this approach, the bans ixd] Lo account for the
diverse religious views of many Kentuckians whose faith leads them to take vory different views
ol when lile beging. There is nothing in our laws or history that allows [or such theocratic based
policymaking. Both the Trigger Ban and the Six Weck Ban implicate the Hstablishment and Free
Exercise Clauses by impermissibly establishing a distinetly Christian doctrine of the beginning
ol life, and by unduly interfering with the free exercise of other religtons that do not share that
garme belied.

All of these considerations together stand for the proposition that governmental intrusion
into the fundamentally private sphere of self-determingation as contemplated by these laws is to
be prohibited. Having recognized that the Six Week Ban nccessarily involves several
lundamental rights, the Court will next analyze whether the law withstands constitutional

seruliny.

" David Masci, Where Major Religions Groups Stand on Abortion, PEW RESGARCH CENTER, June 21,
20 I 6 (last visitcd Jul 1 21}22} btpasffwnww, pewreacarch.ore/fact-iank. 2 01 6/0672 1/ where-maj or-

i Sep mean Sanrcd Con‘:rcgatmn tor the Doctrine of the I'aith, Declaration on Procured Abortion, at
.19 {Nov. 18, 1974}, available at

hitpe S w valican. vafoman _curia/congregaticns/chith/documenisire con efaith doc 19741118 decls
rationabortion_enhitml; Presbyterian Church (U5 AL, Abortion/ Reproductive Choice Issues (“We may
not know exactly when human life begins|.]™), available at https:/www presbyvterianmission.org/what-
we-helieve/socialissues/abortion-1ssues’, Untted Church of Chnst, Statement on Reproductive Health and
Justice (noting the “many religious and theological perspectives on when life and personhood begin™),
available af hitps./d3nBaBproTvhmx. cloud [romneiunitedehurchafehrisidle gacy _uel/45 5 eproductive-
health=givd-jusiice. pd 1471 8423872: Evangelical T.uiheran Chureh in America, Social Sialement on
Abariion at 1, 3 0.2 (1991} (explaining that embryvology provides insight into the “complex mystery of
God’s creative aclivity™ but that individoal interpretation of the scientific information leads to various
understandings of when 1ife beging), available at
hitp:fdownload.clea,ore/ ELC A% 20Resource ¥ 20Re pository/ Abo rtionS S pdf; National Council of
Jowish Women, Abortion and Joewish Values Toolkil at 16 {2020}, available al
https:/fwww.nejw.org/wpeontent/oploads/2020/05NCIW _ReproductiveGuide Final.pdt,
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., Constitational Scrutiny Analysis

As cstablished in Section B above, the Six Week Ban implicates numerous [undamentat
rights protected by the Kentucky Constitution. Strict scrutiny is the highest level of serutiny
courls apply. 1t applics to analysis of statules (hat “impact a fundamental right or liberty
explicitly or implicitly protected by the Constitution.” Beshear v. deree, 615 8.W.3d 780, 816
(Ky. 2020). To sarvive strict scrutiny, “the government must prove that the challenged action
furthers a compelling governmenial interest and is narrowly tailored to that interest.” fd. The
seldom used intermediate seriiny is generally used when evaluating discrimination hased on
gender. DK v, Codell, 127 8.W.3d 571, 575 (Ky. 2003). Intermediate scrutiny requires the
government lo “prove its action is substantially rclated to a legitimate stute interest.” Jd. (citing
Steven Lee Frters v. Varney, 36 8.W.5d 391, 394). Uinder either standard, Lhe Plamntiffs have
demuonstrated scrious questions regarding the validity ol the 8ix Week Ban.

Tt is well eslablished in statutory interpretation that conrts must always presume the
legislature did not intend for a statte to produce absurd results. Beshear v. dcree, 615 8.W.3d
780, 804 (Ky. 2021), citing Layne v. Newherg, 841 8.W.2d 181, 183 (Ky. 1992). However,
followed 10 its logical conclusions, the theory of “independent felal personhood” that is created
by both the Trigger Ban and the $ix Week Ban would have far-ranging implications und could
lcad to unintended consequences and absurd results. For instance, do child support obligations
now begin {rom the moment of fertilization? Does a fotus gain a legal claim ag an heir to the
fulher's estaic at the moment of ferlitization? Would a pregnaml woman be able to claim her fetus
as a dependent on her tax rehins? Would a company that schedules a prognant woman to work
e in violation of child Iabor laws? Or, if a pregmant woman commits a crime and 15 senlenced i
serve time in prison, would the rights of the [etus be violated by shuring the same confincment as
the woman? The mnswer to all of these is surely “no.”? With these considerations in mind, the

Court will now evaluate the previously identified constitutional provisions.

12 A further example of the unintended chaos these laws will bring comes from a pregnant woman in
Texas who recently received a ticket for driving in a 1ligh-Occupancy Vchicle (HOW) fane. She is
curventhy challenging the ticket in courl arguing that since 'l'exas has recognized independent fetal
personhoad, the tvo-person minimum occupancy to use the HOV Lanc was satisfied.
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1. Right to Privacy

The Defendants argue that the state las o compelling interest in protecting what it calls
“unborn human beings.” As established at the July 6th Hearing, <1 [etus cannol survive on its own
outside of the womb until it has reached a gestational age belween lweniy and twenty-live
weeks, The Six Week Ban inlercedes well before the point of viability, indeed at a point before
many women even know they are pregnanl. The state’s inlerest in protecting potential [edal 1ife
before the point of viability has traditionally been viewed as insufficient to justily lola] or near
total bans on abortion in courts across the country ™, While the decisions of other states are not
binding upon this Court, the reasoning behind those decisions 18 both informative and persuasive.
This Court agrees with many oiher courls that the state’s purported intorest in protecting
poicntial fetal life pre-viability is not a compelling enough state interest to justify such an
unparalleled level ol intlrusion and invasiveness into the fundamental arca of choosing whether or
not to bear a child, The fundamental right for a woman to contral her own body free from
sovernnental interforence outweighs a state inferest in potential feral life before viability. As the
Court has previously recounted, Kentucky has a prodigious history ol protecting povacy ata
greater level than the federal Constilution. Sce Wasson, 842 S.W .2d al 491, Surely, if' this
heightened privacy right stands for anything, it stands for the proposiiion that Kentuckians
should have conirol over basic lamily planning choices, frec from governmental interference.

2. Eqgual Protection

Next, the Court turns to the Equal Proteetion analysis. There are two cqually nceessary
parties to the creation of human life, a male and a [erpale. Ag esiablished above in Section TV(B),
these laws impose unilateral obligations and respongibilities on only the (emale, and none on the
male, [.aws that discriminate on the basis of scx are not unconstitutional per se, but must pass
intermediate serutiny in order to be constitutional. Codell, 127 8. W 3d al 575, This requires ihe
govermuent lo show that its action is substantially related to a legitimate state interest. /4. The

Defendants again argue that the state has a legitimale inlerest in profecting [etal lile, and that by

I Vofley Hosp. Ass'n v, Mat-Su Coal. for Chotce, 948 P.2d 963, 971 {Alaska 1997); Comm. to Def
Reprod. Ris. v, Myers, 625 B.2d 779, 793797 (Cal. 198 1%; fn v T, 351 So2d 1136, 1192-94 {Ta.
198Dy, Womnen of Mine, v, Gomez, 542 NW.2d 17, 31232 (Moo, 1995); Armsérors v, Siaie, 989 P.24d
364, 380-384 {Mont, 1999, Mlatered Parenthood of Middle Tenn, v, Sundgoist, 38 5. W 3d 1, 18 (Tenn.
2000); Right to Choose v, Byrne, 450 A.2d 925, 934-37 (N.). 1982);, Hodes & Neawser, MDs, LA v
Schmidt, 440 P.3d 461, 496 (Kan. 2018).
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nearly banning all abortions these laws will achieve thal goal. However, the Defendants have
again failed to meet their burden. The Defendants have proffered no legitimate reason why the
woman mast bear all the burdens of these laws while the man carries none. As similarly siinated
parties, they must be treated equally under the law. Thesce laws [ail 10 do that, and thereiore the
Plainti(Ts have estublished a substantial question as o the merits.

3. Religious Freedom

Turning (inally to the analysis of Scction 5 of the Kentucky Censtitution, Kentucky
courts have consistently held that the purpose of Scetion 5 is 10 guanuntes religious freedom.,
Lawson v. Commaonwealth, 164 8 W 2d 972, 975-76 (Ky. 1942). The Kentucky Constitution
stales that “no preference shall cver be given by law to any religious scet, socicty or
denomination.” Ky. Const. § 3. Lhis provision mandates “a much stricter interpretation than the
Federal counterpart found in the First Amendment’s ‘Establishment of Religion clause.” Neal v.
Frseal Court, Jefferson County., 986 8.W.2d 907, 509-10 (Ky. 1999, citing Fiscal (fﬂ.m"f of
Jefferson Counry. v. Brady, 885 5. W.2d 681 (Ky. 1994,

This is not a particularly close call. As discussed above, by ordaining that life begins at
the very moment of fertilization, the Genersl Assembly has adopted the religious tenets of
speeilic sects or denominations. The General Assembly ignored (he contending positions ol olher
Taiths regarding the origing and beginnings of 1ife. Tt is true that the General Assembly has
sweeping authority Lo legislate for the public good, but cxpressly encasing the doctrines of a
preferred [xith, while eschewing the competing views of other faiths, is an argnable violation of
Section 57s prohibition on the establishment of religion!*. Section 5 protects Kentuckians in their
choiee Lo worship, how they worship, and to be free from the imposition of a particular faith by
the government. As Kentlucky courts have long held, “under our institutions theve is no room for
that inquisitonial and protective spirit which seeks to regulate the conduct of men.” Campbell,
117 8.W. ar 387, lor all of these reasons, the Pluintiffs have again at the very east established a

subslantial question as to the merits of this law.

" 11 is Turther notable that the two witnesses the Trefendanis called to testify at the July 6th [earing wrn
both affiliated with a religious institution that expressly promotes and advocates the view adopied by the
Gencral Assembly, further deepening the implicit connection between the siate and a [avored faith.
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Conclusion

The Court here is tasked not with finding whether the Kentueky Constiluiion explicitly

contains the right to an abortion, but rather wiih discerning whether the laws at [ssuc constituting

near lotal bans on abortion violate the rights of privacy, sclf-determination, equal protection, and

religious Teedom guarateed by the Kentucky Constitution. The Plainliily have demonstrated at

the very leasi a substantial question as to the merits regarding the constitutionality of both the

Trigger Ban and the Six Weel Ban. As such, they are enlitled 1o injunctive relief until the marter

can be [ully resolved on the merits. Therefore, with the Court heing sufficiently advised;
IT IS ORDERED THAT Plaintiffs’ Motion for a Temporary Injunction is GRANTED.,
The Defendants are enjoined from cnforcing KRS 311.772 and KRS 311.7701-7711, pending full

resolution of this matter on the merits, until further order of this Courl, The previously filed bond

is continued. Accordingly, the Temporary Restraining Crder issued on June 30, 2022 is herchy

dissolved pursuant to CR 65.03(5).
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