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JURISDICTIONAL STATEMENT 
 

 The basis for the U.S. District Court for the Southern District of New York’s 

(“District Court”) subject-matter jurisdiction is pursuant to 28 U.S.C. § 1332 under 

Diversity Jurisdiction. The basis for the U.S. Court of Appeals for the Second 

Circuit’s jurisdiction is pursuant to 28 U.S.C. § 1291 because this appeal is from a 

final judgment that disposes of all of the Appellants’ claims as to the Appellees.  

 The District Court granted Appellees’ Motion for Summary Judgment on 

July 13, 2021. A timely notice of appeal was filed on that same day. App. 0163.  

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
 

1. Did the District Court err by granting Appellees’ Motion for Summary 

Judgment? App. 0038. 

2. Should the District Court judge be disqualified from proceeding 

further should the summary judgment order be reversed? App. 0037. 

STATEMENT OF THE CASE 

A. Statement of Underlying Facts 

Appellant Roy Moore (“Judge Moore”) was fraudulently induced by 

Appellees Sacha Noam Baron Cohen (“Cohen”), Showtime Networks, Inc. 

(“Showtime”) and CBS Corporation (“CBS”) (collectively “Appellees”) to appear 

on Cohen’s show “Who is America?”. In order to fraudulently induce Judge Moore 

and his wife, Kayla Moore (“Mrs. Moore”) (collectively “Appellants”) to travel to 

Case 21-1702, Document 52, 11/24/2021, 3218149, Page5 of 48



2 
 

Washington, D.C., where filming was to and did take place on or about February 

14, 2018, Cohen and his agents misrepresented to Appellants that Yerushalayim 

TV (“YTV”) was the producer and broadcaster of the show that Judge Moore 

would appear on, instead of the actual network that the show that later appeared on 

- Showtime. App. 0112.  In addition, Cohen and his agents falsely and fraudulently 

represented that Judge Moore and Mrs. Moore were both being invited to 

Washington, D.C., for Judge Moore to receive an award for his strong support of 

Israel in commemoration of its 70th anniversary as a nation state. App. 0112. This 

is shown in the emails from between Cohen's associate Julia Harris (using an 

obviously misleading email address, julia@yerushalayimtv.com) and the 

Appellants below. It is difficult to imagine a more deliberate, carefully contrived, 

and calculated effort to deceive and maliciously defame: 

Fri, Feb 9, 2018 at 10:26 AM, Julia 
Harris <julia@yerushalayimtv.com> wrote: 
Hi Kayla, 
 
So excited to hear Judge Moore is interested.  We feel his unwavering 
support for the ideals on which the state of Israel was founded - 
democracy, justice, and security - make him an ideal recipient of this 
award. 
 
We would fly the Judge first class on Monday and put him up in a 
nice hotel most likely right near the capitol.  We would film with him 
on Tuesday (time TBD) in the area.  If the Judge would like to stay 
one more night to take meetings in DC, we would be happy to provide 
another night at his hotel and fly him back on Wednesday. 
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Please let me know Judge Moore's preference as to when he would 
like to fly on Monday and if he would like to come back on Tuesday 
or Wednesday.  We will do whatever we can to make sure he is taken 
care of. 
 
Many thanks and looking forward to hearing back soon, 
 
--  
Julia Harris 
Producer 
Yerushalayim TV 
www.yerushalayimtv.com 
Cell: 407.706.9664 
... 
 
On Thursday, February 8, 2018, 3:59 PM, Julia Harris 
<julia@yerushalayimtv.com> wrote: 
To Whom It May Concern,  

As you may be aware, April 18th, 2018 will mark the 70th anniversary 
of the establishment of the Jewish state of Israel. Prime Minister Bibi 
Netanyahu and the entire nation, along with her international allies, 
will be celebrating this historic milestone. It is my honor to inform 
you that Judge Roy Moore has been chosen as one of Israelâ€™s "70 
at 70" for strong support of the state of Israel.  
  
The 70 at 70 Awards highlight 70 distinguished individuals from 
outside Israel who have contributed to the defense and betterment of 
the nation. As a country in a uniquely vulnerable location, the people 
of Israel understand that they owe their very existence to the 
unwavering support of powerful figures like Judge Moore.   

In conjunction with this award, Yerushalayim Television is producing 
a program tentatively titled 70 at 70 that will be aired by DBS, the 
largest TV provider in Israel. While the actual ceremony will not be 
until Yom Haatzmaut (April 18), our film crew will be in Washington, 
D.C. on February 12th and 13th, and would like to present Judge 
Moore with the award in person and conduct a one hour sit-down 
interview.  The interview will focus on the shared values between our 
countries, and the work Judge Moore has done to ensure those bonds 
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remain as strong as ever. We have already sat with Tony Blair, Rupert 
Murdoch, Larry Ellison, Bono, and Steven Spielberg among others.  
 
We would also like to discuss the mutual security interests of our 
countries, as two beacons of democracy in a troubled world.  The 
people of Israel believe that a government’s most fundamental 
responsibility is to provide security for its citizens, and Judge 
Moore has been a strong, consistent voice on this issue.  

Please let me know if Judge Moore has any availability on the 
12th and 13th, and we will do everything we can to make this 
happen.  If he is not in the Washington D.C. area, we would be happy 
to provide him with flight and hotel accommodations. 
  
I look forward to speaking with you soon.  

Thank you!-- 

Julia Harris 
Producer 
Yerushalayim TV 
www.yerushalayimtv.com 
Cell: 407.706.9664 (App. 0259 – 0263).  
 
 Once there, “Cohen’s character falsely and fraudulently introduced a false 

and fraudulent ‘device’ supposedly invented by the Israeli Army to detect 

pedophiles. During the segment, [Appellee] Cohen’s ‘device’ – as part of the false 

and fraudulent routine –  indeed does detect Judge Moore as a sex offender and 

pedophile, thus defaming him.”  App. 0112.    

The District Court’s primary justification for granting summary judgment 

with regard to claims brought by Judge Moore was a purported waiver provision in 

a “Consent Agreement.” However, this case is unique because Judge Moore 

specifically and expressly crossed out “claims involving assertions of…any 
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allegedly sexual oriented or offensive behavior or questioning” from the waiver 

provision. App. 0117. This meant to Judge Moore that there would be no 

discussion of any “allegedly sexual oriented or offensive behavior or questioning” 

involved. App. 0111.  Appellees then expressly agreed to this modification of the 

“Consent Agreement” by signing it, yet unquestionably went ahead and falsely 

smeared and branded Judge Moore a pedophile on national television. App. 0112. 

Indeed, at deposition, Todd Schulman (“Schulman”), producer for “Who is 

America” and Cohen’s right hand man in nearly all of his shady and disgusting 

endeavors, admitted that he was aware that Judge Moore had precluded any 

“claims involving assertions of…any allegedly sexual oriented or offensive 

behavior or questioning,” yet did nothing to stop and instead sanctioned it: 

Q. So you saw it after the interview started, but before the end of
the interview with Judge Moore?
A. Yes. App. 0114.

At a bare minimum, this modification creates an ambiguity in the Consent 

Agreement that renders summary judgment improper, as admitted by the Court at 

the December 18, 2020 hearing in this matter: 

Well, Mr. Klayman, if you prevail in the motion that the language is 
ambiguous, that means that the motions will not prevail on that point. 
As Ms. McNamara confirmed earlier, their argument is going to be 
that the unambiguous language of the SCA precludes the claims that 
were brought. If you're accurate that there's language that makes the 
agreement ambiguous, then that will be a very strong point for you to 
make when you oppose a motion for summary judgment. App. 0131. 
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 To make matters worse, and strongly evidencing that Appellees knew that 

what they were doing was fraudulent, Appellees set up numerous fake shell 

corporations in order to try to insulate Cohen from liability for his tortious conduct. 

App. 0113. This was done by creating shell corporation after shell corporation for 

the sole purpose of defrauding Judge Moore and Cohen’s other victims, as well as 

in a sleazy attempt to insulate Cohen personally from liability. This is evidenced 

by the fact that once YTV was used to defraud Judge Moore, Appellees no longer 

even kept it as an active corporation. At deposition, YTV’s corporate counsel, Ms. 

Wallis, admitted as much: 

Q. What were the circumstances upon which it ceased to exist? 
 A. Once the annual filings are no longer filed, it's administratively 
dissolved by the state  of formation. 
 Q. You were instructed to make no further administrative filings on 
behalf of Yerushalayim TV? 
A. I believe that calls for attorney-client  privileged communication. 
Q. Okay. So you made no further filings on behalf of Yerushalayim 
TV? 
A. Correct. App. 0113 - 0114.   

 
Schulman made the same admission: 

 
Q. Mr. Schulman, Yerushalayim TV was formed for the sole purpose 
of the show "Who Is America?", correct? 
A. Yes. App. 0114.  
 

 In this regard, Appellants were only allowed a more than even de minimus 

amount of  discovery by the District Court as to the origins of these numerous shell 
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companies – only one hour for the deposition of Cohen, the mastermind and chief 

fraudster of what otherwise arguably is a criminal enterprise.  

 As such, the “Consent Agreement” was obtained through multiple fraudulent 

means. Appellants had no knowledge that Cohen was in any way associated with 

the production that they were signing up for, nor that CBS and Showtime were 

involved. Appellants also had no knowledge that the purpose of the “Consent 

Agreement” was to feature and defame Judge Moore on “Who is America?” and 

not to receive an award for Judge Moore’s strong support of Israel. App. 0112. Had 

Appellants known of the true facts, they would never have travelled to Washington 

D.C. and partaken in the offending interview. App. 0112. 

 Ultimately, despite the fact that Judge Moore’s Alabama counsel, Melissa 

Isaak, also counsel herein,  sent a preemptive notice to Appellees, warning them 

that Appellants would be forced to resort to appropriate legal remedies if they 

chose to air the segment, as the release had been obtained through fraud and was 

void and inoperative, App. 0119, Appellees brazenly still chose to air Judge 

Moore’s defamatory segment worldwide to boost notoriety, ratings and for profit, 

causing him severe harm, his wife and his family. 

B. Procedural History 

 This case was originally filed in the U.S. District Court for the District of 

Columbia on September 5, 2018. App. 0003. It was transferred the Southern 
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District of New York on May 29, 2019, where it was initially assigned to the 

Honorable Andrew Carter (“Judge Carter”) App. 0023. Once it was assigned to 

Judge Carter, he, obviously realizing the strength of Appellants’ claims, called for 

a discussion of settlement immediately after the initial hearing, which occurred in 

his chambers. While Appellants were willing to consider settlement, Appellees 

arrogantly refused, as they likely did not want to create a precedent that would 

prevent Cohen from engaging in such fraudulent misconduct in the future. On July 

8, 2020, Judge Carter correctly dismissed Appellees Motion to Dismiss in its 

entirety, App. 0024, and then ruling that discovery could proceed on all fronts, 

both regarding Appellees’ First Amendment argument, as well as regarding the 

“Consent Agreement.”. At the July 31, 2020 hearing in this matter, Judge Carter 

correctly reasoned: 

The documents, again, I wasn't able to do that on a 12(b)(6) motion, 
and then therefore the efficiencies of dealing with this case in that way 
have disappeared. So I do think now it would not be efficient to 
bifurcate this discovery in this matter. If we are going to have 
discovery, it seems to me that it makes sense to just have all the 
discovery. And as I mentioned the last time, we should have discovery 
regarding the First Amendment grounds as well as the standard 
consent agreement, and it seems to me we might as well have 
discovery regarding the allegations of fraud as well…. Okay. All 
right. So let's go ahead with full discovery App. 0156 - 0157. 
 

Yet, at the December 18, 2020 hearing in this case, once it was transferred, the 

Honorable John Cronan (“Judge Cronan”), a recent Trump appointee, curiously 

ignored and countermanded  the order of Judge Carter—which was the law of the 
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case—and instead, in draconian and begrudging fashion, severely limited the 

amount of discovery that Appellants would be allowed in an act of apparent 

protectionism and favoritism towards the Appellees as the expense of Appellants: 

For that reason, I will permit a one-hour deposition, limited only to 
issues that are relevant to the application of the SCA in this case, and 
specifically, whether the SCA, by its terms, precludes the plaintiffs' 
claims. The defendants' argument is going to be that the SCA was 
unambiguous, and, therefore, the deposition is limited to the question 
of whether or not the SCA applies in this case. And, once again, that 
is because discovery right now is limited only to issues that are 
relevant to the forthcoming motion to dismiss. 
 
For Mr. Cohen, that will be questions about the formation of YTV, the 
ownership of YTV, and the relationship of YTV to other entities, 
including the defendants. This is relevant, I believe, because it shows 
whether or not the SCA applied to the defendants in this action. App. 
0235.  
 

This is a far cry from the “full discovery” correctly and clearly ordered by Judge 

Carter in this case—once again, the law of the case. Judge Cronan’s order was 

carefully crafted to create the appearance of granting some minimal discovery to 

Appellants while simultaneously making the “discovery” – which was in reality 

virtually no discovery at all—so microscopic and miniscule that Appellees had no 

trouble obfuscating discovery completely. In order words, Judge Cronan’s order 

was akin to simply denying Appellants discovery much more due process, entirely. 

 Then, to make matters even worse, Judge Cronan followed up this order by 

entering, at Appellees’ request, an extremely draconian and overly-broad 

protective order. App. 0025. This predictably allowed for Appellees to easily and 
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without any repercussion, stonewall, obfuscate by designating as confidential 

Appellants’ even minimal video discovery at Cohen’s brief 1 hour video deposition 

(which belongs in the public domain), particularly since Judge Moore was, to the 

contrary, callously, viciously and falsely defamed as a pedophile on national and 

international television, for all the world to see and hear. This abuse of process and 

misconduct was regrettably predictable, as the undersigned counsel foretold at the 

December 18, 2020 hearing: 

Well, first of all, your Honor, as you know, Court proceedings are to 
be in the public. That goes without saying. And this is not a Wall 
Street case with antitrust considerations, or tax considerations, or 
securities considerations. This is a very simple, noncomplex case. The 
information that they say they can designate as confidential is as 
broad as a barn door. And, in particular, in the context of internal 
emails with regard to the show and Mr. -- Judge Moore and his wife, 
that should be made public. This is not something which is 
confidential business information. App. 0207 - 0208.  
 

The Court itself even recognized the public nature of discovery and court 
proceedings: 
 

Thank you, Mr. Klayman. Obviously, the protective order governs the 
exchange of discovery. All filings and corporate pleadings in this case 
have been public, unless there's a showing under precedent, including 
the Second Circuit precedent in Lugosch, things -- all filings will 
continue to be public. App. 0145.  
 

Yet despite this, the Judge Cronan’s overly broad and unnecessary protective order 

effectively gave the green light to allow the Appellees to initially designate the 

entire video of Defendant Cohen’s deposition as “confidential” with absolutely no 

legal or factual basis to do so—apparently for no other reason than to try to protect 
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a famous Hollywood person due to his celebrity status. This “confidential” 

designation then allowed for Appellees to do is to try to cheat the legal system. 

Indeed, even a cursory review of Cohen’s deposition shows that Cohen was 

repeatedly looking downward – most likely at his phone or tablet—with virtually 

every question that was posed, and it is thus obvious that he was being illegally fed 

answers by someone. This clearly underscored the Court’s bias, and while the 

protective order was eventually lifted after Plaintiff vehemently objected, it 

showed that Judge Cronan had a mindset to shield Cohen and the other co-

conspirators, Showtime and CBS. Later, Appellants moved to disqualify Judge 

Cronan, based on a series of factual encounters with him which showed extra-

judicial bias and prejudice, but this was denied. App. 0139 - 0162. 

SUMMARY OF THE ARGUMENT 

 The District Court erred by dismissing Judge Moore’s claims under contract 

law provisions, as he ignored the clear fraud perpetrated by the Appellees to induce 

him into signing the “Consent Agreement,” which renders the entire agreement 

void ab initio. Furthermore, Judge Moore and the Appellees clearly amended the 

“Consent Agreement” to exclude the conduct of the Appellees, and, in any event, 

the “Consent Agreement” was an unenforceable general release. Lastly, the 

District Court erred in dismissing Mrs. Moore’ claims on First Amendment 

grounds.  
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       In short, Cohen and the other Appellees published statements of fact about 

Judge Moore. And in so doing, they one upped the published false statements made 

during Judge Moore’s 2017 Senate campaign that he is a sex offender.  And, the 

Appellees compounded this defamation by maliciously publishing that the former 

Chief Judge of the Alabama Supreme Court was not just a sex offender, but now 

also a child predator and pedophile! This one-two punch provided an air of 

credibility to these false statements, and was not satire, but rather a calculated 

malicious attempt to totally destroy the former Chief Justice of the Alabama 

Supreme Court. 

STANDARD OF REVIEW 
 
 With regard to the District Court’s grant of summary judgment, the standard 

of review is de novo. “We review a grant of summary judgment de novo and view 

the facts in the light most favorable to the non-movant.” Raskin v. Wyatt Co., 125 

F.3d 55, 60 (2d Cir. 1997). 

ARGUMENT 
 
I. THE DISTRICT COURT ERRED IN DISMISSING JUDGE 

MOORE’S CLAIMS ON THE BASIS ON CONTRACT LAW 
 
A. Appellees Cannot Enforce the “Consent Agreement” Because of 

Fraud 
 

 The District Court fundamentally erred when it found that Appellees could 

enforce the “Consent Agreement” despite Appellants clearly demonstrating that 
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Judge Moore’s signature on the “Consent Agreement” was procured solely through 

fraudulent means.  

i. The “Consent Agreement” is Void for Fraud Under the 
Restatement 

 
The Second Restatement of Contracts says “[i]f a party's manifestation of 

assent is induced by either a fraudulent or a material misrepresentation by the other 

party upon which the recipient is justified in relying, the contract is voidable by the 

recipient.” Restatement 2d of Contracts, § 164 (2nd 1981). The comments set forth 

four elements in this regard: (1) a misrepresentation that was (2) fraudulent or 

material that (3) induced the recipient to make the contract, and that the recipient 

was (4) justified in relying upon the misrepresentation. 

 Here, the facts squarely meet the elements set forth by the Restatement. 

There are three primary misrepresentations at issue. The first misrepresentation 

was that Judge Moore was being flown to Washington D.C. to receive an award for 

his support of Israel, when in actuality it was so that he could be falsely portrayed 

and defamed as a pedophile on national television. The second misrepresentation 

was that the television segment was being produced by Yerushalayim TV, and not 

Appellees Cohen, Showtime, and CBS.  The third major misrepresentation was 

that Appellees expressly agreed in writing to not discuss anything that was “sexual 

oriented or offensive behavior or questioning,” and then subsequently did so 

anyways, thus perpetrating the third fraud. These misrepresentations were clearly 
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and admittedly fraudulent and material, and they induced Appellants to sign the 

“Consent Agreement” as it was pled in the Complaint that Appellants would never 

have agreed to sign the “Consent Agreement” or fly to Washington D.C. had they 

had knowledge of either of these facts. App. 0112. Lastly, Appellants were clearly 

justified in relying upon these misrepresentations, as they had no possible basis for 

knowing that they were false at the time the purported “Consent Agreement” was 

executed. 

 Furthermore, in analyzing the Restatement, courts have found that in very 

similar circumstances – where the assent to the contract was obtained fraudulently 

– the deceived party had the right to void the contract. In Miller v. Celebration 

Mining Co., P.3d 1231 (Sup.Ct.), the Supreme Court of Utah held that a contract 

between a mining company and a mine was voidable where mine had been 

administratively dissolved prior to the execution of the contract. The president of 

the mining company argued that he should have been able to enforce the contract 

individually, to no avail. In analyzing the facts under the Restatement, the Supreme 

Court of Utah held that “[t]he identity of the parties to a contract is, as a general 

rule, a material part of the contract.” Id. at 1235. “Allowing the party that 

misrepresented its identity to enforce the contract may compel the innocent party 

into a contract it might otherwise be unwilling to enter as identity is inextricably 

tied to one party's assessment of the other's capacity to perform on the contract.” 
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Id. (emphasis added). Here, the “Consent Agreement” clearly misrepresented the 

identity of Appellees, which lured Appellants into a contract that they would be 

otherwise unwilling to enter. App. 0112. The Supreme Court of Utah further found 

that the plaintiffs had not presented any facts that undermined the conclusion that 

the identity of the contracting party induced the defendants to enter into the 

contract, nor that the plaintiffs were not justified in relying on the 

misrepresentation. The same holds true here. 

Crucially, the Restatement does not state that where these elements are met, 

only the specific provisions touched by the fraud are voidable. Indeed, pursuant to 

the express language of the Restatement, when these elements are met, as they are 

here, the “[entire] contract” is voidable by the recipient. Here, the elements of the 

Restatement have clearly been met, and accordingly, the entire “Consent 

Agreement” is void. 

ii. The “Consent Agreement” is Void for Fraud Under 
Contract Law 

 
Under New York law, it is clear that a showing of fraud is sufficient to 

support the recission of a contract. “Further, fraud sufficient to support 

the rescission requires only a misrepresentation that induces a party to enter into a 

contract resulting in some detriment; proof of scienter is not necessary and even an 

innocent misrepresentation is sufficient for rescission.” Jack Kelly Partners LLC v. 
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Zegelstein, 2016 NY Slip Op 03820, ¶ 3, 140 A.D.3d 79, 85, 33 N.Y.S.3d 7, 10 

(App. Div.).  

 Furthermore, New York courts have found rescission to be the proper 

remedy in the event of fraud even where the contract expressly released the 

wrongdoer of liability. In New Talli Enters. v. Van Gorden, 2003 NY Slip Op 

51066(U) (Civ. Ct.), the Court rescinded a lease agreement between a tenant and a 

landlord where the lease violated the certificate of occupancy, or the permitted uses 

for the property. Id. at 5. Despite the fact that the landlord professed no knowledge 

of this violation, and the fact that the lease agreement expressly stated that the 

“landlord made no promises or representations with respect to the demised 

premises,” id. at 5-6, the Court found that recission was proper. Here, not only 

were the material misrepresentations set forth in the preceding section made with 

knowledge of their falsity, they were also clearly made with fraudulent intent. This 

is evident from the face of the “Consent Agreement” alone. It is clear that 

Appellees knew that they had to disguise their identity, otherwise Appellants 

would never have agreed to appear on “Who is America?” It is also clear that 

Appellees knew that Judge Moore would never have agreed to appear on national 

television to be falsely portrayed as a pedophile, which is why they had to lie about 

the purpose of the “Consent Agreement” and say that Judge Moore was to receive 

an award for his strong support of Israel. Lastly, similar to how the New Talli court 
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found that it was irrelevant that the lease at issue stated that the landlord made no 

promises or representations, it is equally irrelevant here that the “Consent 

Agreement” contains a waiver clause. Since the “Consent Agreement” itself was 

reached through fraudulent misrepresentation, the entire agreement can be 

rescinded and therefore voided by Appellants Thus, the specific provisions 

contained therein, including any waiver provisions, are of no effect.  

iii. The “Consent Agreement” Does Not Preclude Appellants’ 
Fraudulent Inducement Claim 

 
 The District Court erroneously found that two provisions of the “Consent 

Agreement” preclude Appellants from asserting fraudulent inducement. These 

provisions are (1) paragraph 5 (“the Participant acknowledges that in entering into 

[this agreement], the Participant is not relying upon any promises or statements 

made by anyone about the nature of the Program or the identity, behavior, or 

qualifications of any other Participants, cast members, or other persons involved in 

the Program. Participant is signing this agreement with no expectations or 

understandings concerning the conduct, offensive or otherwise, of anyone involved 

in this Program.”; and (2) paragraph 4 (“waive “any claims . . . related to the 

Program . . . involving . . . fraud,” but it even specifies that this waiver includes 

“any alleged deception about the Program or this consent agreement.”). 

 However, the District Court ignored that Courts have held in similar 

circumstances that fraudulent statements inducing a party to enter into a contract 
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can be considered even with the existence of such a contractual provision 

disclaiming them.  

 As the Supreme Court recognized in Buckeye Check Cashing, Inc. v. 

Cardegna, 546 U.S. 440 (2006), "an agreement void ab initio under state law is not 

a 'contract.'" In Buckeye, the Court found, even though Florida law renders "valid, 

irrevocable, and enforceable" "a written provision in" or "an agreement in writing 

to submit to arbitration an existing controversy arising out of" a "contract," that 

provision of Florida law assumes the existence of a valid contract.  If there is no 

valid contract, there is no written provision or controversy arising out of a contract, 

to which the statute can apply.  

 If, in fact, Judge Moore was fraudulently induced to sign the contract with 

Cohen -- and the District Court expressly admitted that Moore was "tricked" into 

appearing -- then the contract is void or voidable. App. 0165. That means the entire 

contract is void or voidable, not just a part of it.  It means the entire contract is void 

or voidable, not just the entire contract except for the waiver clause.  It means the 

waiver clause is just as void or voidable as the rest of the contract. 

 For that reason, Appellees cannot rely upon the waiver clause as a defense to 

Judge Moore's allegations of fraud.  In the waiver clause, Judge Moore signed a 

pro forma statement that he was not induced to coming on the program by fraud.  

But if Judge Moore was fraudulently induced to sign the contract including the 
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waiver clause, then even that waiver clause is void.  Thus, Appellees cannot rely 

upon a void waiver clause as a defense. 

Furthermore, in Shah v. Racetrac Petroleum Co., 338 F.3d 557 (6th Cir. 

2003), the U.S. Court of Appeals for the Sixth Circuit had occasion to make a 

ruling on similar facts. In Shah, the Plaintiffs entered into a contract to lease a gas 

station and convenience store. Id. at 561. The lease agreement contained an express 

termination provision that clearly stated that either party could terminate the lease 

by simply giving the other party a 30-day notice of their intent to do so. Id at 562. 

The Plaintiffs were hesitant to enter into the lease agreement given the termination 

provision, but were assured by both the holders of the lease and the Defendants 

who owned the store, exterior improvements, and the real property that their policy 

was that they did not kick any dealer out so long as they performed satisfactorily. 

Id. at 563. Based on these oral assurances, the Plaintiffs entered into the lease. 

However, a little over a year later, Defendants unilaterally cancelled the lease 

agreement despite there being no indication that Plaintiffs were not performing 

satisfactorily. Id. at 565. 

 Crucially, the lease agreement in Shah contained two merger provisions. 

They read:  

This Contract, together with attached exhibits, and any other lease or 
contract executed the same date, constitutes the entire understanding 
between the parties and supersedes and cancels all previous contracts 
between the parties with respect to the facilities covered hereby. 
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This Contract supersedes and cancels all previous contracts or 
arrangements between the parties relating to the matters herein and no 
prior or subsequent stipulation, agreement or understanding, verbal or 
otherwise, of the parties or their agents relating to the matters herein 
shall be valid or enforceable unless embodied in the provisions of this 
Contract, or a separate instrument in writing. Id. at 563. 
 

Despite the existence of these merger provisions - which clearly serve the same 

purpose as the Appellees here set forth their “disclaimer” provision - the Sixth 

Circuit still reversed summary judgment in favor of the Defendants on Plaintiffs’ 

claim for promissory fraud. The Sixth Circuit rejected the Defendants’ claims that 

it was per se unreasonable for Plaintiffs to rely on oral representations because of 

the existence of merger clauses, which closely mirrors Defendants’ arguments 

here. Id. at 568. One of the main factors that the Sixth Circuit emphasized was the 

number of misrepresentations made by Defendants, reasoning that “Defendant 

made six misrepresentations to Plaintiffs in response to Plaintiffs' obvious 

concerns.” Id. at 568. 

 The facts here mirror Shah precisely. Like the Shah’s, the Appellants were 

fraudulently induced by Appellees to enter into the “Consent Agreement” with 

knowingly false oral and equally egregious written representations. Appellants 

would never have entered into the “Consent Agreement” but for these fraudulent 

representations. App. 0112. The lease in Shah contained two merger provisions 

that clearly stated that “no prior or subsequent stipulation, agreement or 

understanding, verbal or otherwise, of the parties or their agents relating to the 
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matters herein shall be valid or enforceable,” which mimic the “disclaimer” 

provision asserted by Appellees here. In Shah, at least the Plaintiffs received what 

they contracted for – the gas station – albeit for only over a year. Here, Appellants 

were completely blindsided and sandbagged, having been told that Judge Moore 

would be receiving an award for his support of Israel, while actually being made to 

endure claims of pedophilia on national television. Thus, even more so than in 

Shah, the Court must reverse the District Court and find that “Consent Agreement” 

is void for fraud despite the “disclaimer” provision in the “Consent Agreement.” 

 Instead of applying Shah, the District Court found that Psenicska v. 

Twentieth Century Fox Film Corp., 2008 WL 4185752 (S.D.N.Y. Sept. 3, 2008) 

was controlling. In doing so, the District Court erroneously ignores the “peculiar 

knowledge” exception as explained by the Court in affirming the Psenicska ruling.  

 The court in Psenicska acknowledged that a waiver may not be invoked as a 

defense to fraud when a defendant has a duty to disclose the facts that constitute 

the fraud.  This duty arises when, as the Second Circuit found in Aaron Ferer & 

Sons, Ltd. v. Chase Manhattan Bank, N.A., 731 F.2d 112, 123 (2nd Cir. 1984), a 

"party possesses superior knowledge, not readily available to the other, and knows 

that the other is acting on the basis of mistaken knowledge."  The exception is 

similarly stated in Banque Arabe Et Internationale D'Investissement v. Maryland 

National Bank, 819 F. Supp. 1282, 1292 (S.D.N.Y. 1993):  "[A]n express 
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disclaimer will not be given effect where the facts are peculiarly within the 

knowledge of the party invoking it."  

  The Second Circuit in Psenicska ruled that "when the facts at issue are 

'peculiarly within the misrepresenting party's knowledge,' even a specific 

disclaimer will not defeat a claim of reasonable reliance," citing Warner Theatre 

Assocs. Ltd. P'ship v. Metro Life Ins. Co., 149 F.3d 134, 136 (2nd Cir. 1998).  

However, the Second Circuit said, this "peculiar-knowledge" exception is meant to 

"address circumstances where a party would face high costs in determining the 

truth or falsity of an oral representation," citing Warner, Id.  That exception did not 

apply in Psenicska because the plaintiffs could have taken steps to confirm the 

representations, such as asking to meet the reporter or learn his name.   

 Clearly, the "peculiar-knowledge" exception does apply in Moore. Judge 

Moore had no way of knowing, suspecting, or learning in advance that the 

interviewer who claimed to be an Israeli government official was actually Sasha 

Cohen, that the "award" was a sham trinket, that Israel had nothing to do with this 

"award" or program, that the interview would focus on imaginary tunnel-detecting 

devices that also detect pedophiles, or that he would be targeted with the device 

and labeled a pedophile.  Nor did he have any way of investigating an Israeli-based 

television station or network allegedly named DBS or Yerushalayim Television, 
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nor any knowledge or way of obtaining knowledge that the Nation of Israel had 

nothing to do with this fraudulent program and "award." 

 Furthermore, Cohen did not present Judge Moore with the written contract 

which included the waiver clause, until after he had flown to Washington, D.C., 

arrived at the studio, and was just ready to go on the show.  Until that moment, 

Judge Moore did not even know he would be required to sign a contract.  He was 

given no opportunity to carefully read it, reflect on it, or research concerning it.  If 

Cohen had wanted Judge Moore to consider the contract carefully, he could have 

sent it to him in advance.  Clearly, Cohen intended to rush Judge Moore into 

signing the contract without carefully considering it. As noted earlier, the 

Yerushalayim TV representative's signature on this contract is totally illegible, and 

the place for his printed name below his signature is left blank. And, it is clear that 

Judge Moore modified the “Consent Agreement,” which the Appellees agreed to in 

writing by signing it clearly. 

 Even more, the fraud in Psenicska was de minimus compared to the fraud 

here, rendering the cases entirely distinguishable. Psenicska and several other 

complainants were told that Cohen's associates were producing a "documentary-

style" film about the problems faced by an immigrant to America.  They were not 

told that this was not an actual immigrant, but rather a character named Borat 

(played by Cohen) who pretended to be an immigrant.  The film was produced in 
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this way, and as the court emphasized, the defendants had not said the film was a 

"documentary" but rather than it was "documentary-style."  The court added that 

defendants' actions did not do them credit but questioned whether their actions rose 

to the level of fraud, even if there had been no waiver agreement.  As the Second 

Circuit said, "no reasonable trier of fact could find that Borat was not a 

documentary-style film," and "Whatever the outer reaches of the 'documentary-

style' genre, Borat falls well shy of the frontier. 

 Here, the fraud is egregious, and Judge Cronan, however wrong his 

reasoning in dismissing the complaint, is forced to admit that Judge Moore was 

“tricked.” App. 0165. Appellants were flown to Washington D.C. under the guise 

that Judge Moore had been selected to receive an award from Israel because of his 

support for Israel, and that he was one of seventy persons chosen for this award 

because April 18, 2018 was the seventieth anniversary of the founding of the 

nation of Israel.1  In fact, there was no actual award from Israel, only a cheap 

trinket purporting to be an award.  The nation of Israel had nothing whatsoever to 

do with this charade. Nowhere was Cohen mentioned in this planning phase, nor 

were the other Appellees, or “Who is America?” This level of fraud is clearly 

 
1   Note the further symbolism of Moses' council of seventy elders (Numbers 
11:16), the seventy (some say seventy-two)   translators of the Septuagint circa 200 
BC,  and the seventy members of the Sanhedrin. 
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much deeper than what occurred in Psenicska and is therefore clearly 

distinguishable. 

B. Judge Moore Properly Amended the Consent Agreement to 
Exclude the Conduct of Appellees 

 
Assuming only arguendo that the purported “waiver” provision is valid – it 

clearly is not, as set forth above – it is also clear that Appellants expressly declined 

to waive “claims involving assertions of…any allegedly sexual oriented or 

offensive behavior or questioning.” App. 0117. This is evidenced by the fact that 

Appellants crossed out and struck the “waiver” provision regarding “sexual 

oriented or offensive behavior or questioning,” and Appellees subsequently agreed 

to and signed this modification in the “Consent Agreement.”  

 Thus, even if the remaining portions of the “waiver” provision were valid, it 

is clear that the parties agreed that any claims arising out of “sexual oriented or 

offensive behavior or questioning” would not be waived. Indeed, even the U.S. 

District Court for the District of Columbia, in ruling that the forum selection clause 

in the “Consent Agreement” was enforceable, paid particular attention to this fact 

and expressly questioned Appellees about it. App. 0124. Specifically, the Court 

asked: 

Isn't that part of the contract that knocks out the area that they would 
agree to discuss and then it is discussed as affecting the forum? App. 
0124.  
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Not surprisingly, the Honorable Andrew L. Carter also focused and zeroed in on 

the same agreed glaring and obvious written modification at the initial August 1, 

2019 status conference: 

I'll hand this back to counsel. There is something in this agreement 
that was highlighted and crossed out. Was that something that was 
done prior to the signing of the agreement or was that something done 
by counsel afterwards? App. 0127 - 0128.  

 
Obviously, seeing the strength of the Moore’s claims, Judge Carter, in open court 

stepped in and tried to effect a settlement, and took the parties to chambers to 

discuss, but Appellees Showtime and CBS arrogantly refused as the large mega-

corporations there are.  

It is indisputable that Appellees, through their phony and fraudulent claimed 

surrogates, signed the “Consent Agreement” after this modification had been 

made, thereby consenting to this. 

 Under New York contract law, it is clear that handwritten amendments are 

valid.  

I note in this regard that there does not appear to be any prohibition under 
New York law on handwritten additions to contracts like guaranties; on the 
contrary, in some cases, "handwritten entries on a printed document 
take precedence over those in typeface. This proposition is based on 
the belief that a handwritten entry expresses the latest intent of the 
parties to the contract.” Crotona 1967 Corp. v. Vidu Bros. Corp., 925 F. 
Supp. 2d 298, 314 (E.D.N.Y. 2013) (emphasis added). 

 
“In addition, it is well established that handwritten entries on a printed document 

take precedence over those in typeface. This proposition is based upon the belief 
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that a handwritten entry expresses the latest intention of the parties to 

the contract. Kratzenstein v. Western Assurance Co., 116 N.Y. 54, 22 N.E. 221, 

222 (N.Y. 1889). This is especially so when neither party to the contract contests 

the validity of the handwritten entries.” In re Windsor Plumbing Supply Co., 170 

B.R. 503, 523 (Bankr. E.D.N.Y. 1994). 

 The District Court apparently concedes that the amendment to the “Consent 

Agreement” is valid. However, it still adopts the patently frivolous argument of the 

Appellees that the Court should take an extremely and ridiculously narrow 

interpretation of the amendment and find that it does not apply to Appellants’ 

claims. Yet, the plain language of the amendment shows why this view is incorrect 

and this argument completely inapplicable and frivolous, as in doing so, the 

District Court ignores its own mandate that “[w]here the intention of the parties is 

clearly and unambiguously set forth, effect must be given to the intent as indicated 

by the language used.” App. 0048. The District Court’s adoption of Appellees 

argument that the amendment only applies to “intrusion or invasion of privacy 

claims” is therefore clearly erroneous and must be reversed, as shown below. 

The plain, unambiguous language of the amendment clearly applies to “any 

allegedly sexual oriented or offensive behavior or questioning.” (emphasis added) 

App. 0117.  There is no limiting language that would support such a bizarre and 

narrow interpretation of the amendment as to only limit its applicability to 
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“intrusion or invasion of privacy claims.” Imposing such a limit, sua sponte, 

clearly flies in the face of the language used in the “Consent Agreement,” which 

was agreed to by the parties. Furthermore, simply because the amendment contains 

the phrase “such as,” does not limit it only to intrusion and invasion of privacy 

claims. Under the plain language rule, “such as” simply indicates that the 

proceeding language serves as an example. If the intent was truly to only limit the 

amendment to intrusion or invasion of privacy claims, then it should have said 

something like, “intrusion or invasion of privacy claims involving allegedly sexual 

oriented or offensive behavior or questioning.” As constructed, however, the 

amendment cannot support such a narrow, frivolous interpretation.  Lastly, the 

mere fact that this amendment was made immediately after “intrusion or invasion 

of privacy” does not mean that the parties intended for it to apply only to these 

types of claims.  

At a bare minimum, the fact that Judge Moore specifically declined the 

waiver as to “claims involving assertions of…any allegedly sexual oriented or 

offensive behavior or questioning” creates an ambiguity that renders this matter 

unsuitable for summary judgment. As set forth previously, the Court itself 

recognized this plain fact during the December 18, 2020 hearing in this matter.   

 Thus, while Appellants’ assertion is that it is unambiguous that they declined 

to waive any “claims involving assertions of…any allegedly sexual oriented or 
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offensive behavior or questioning”- which Appellees then went ahead and did in 

any event - they alternatively assert that at a minimum, this creates an ambiguity in 

the release that makes it improper for disposition on summary judgment. Judge 

Cronan had no right to make this factual determination himself, as this issue must 

be presented to a jury. It is perhaps telling that in doing so, he wrote that he found 

Psenicska convincing in favor of the Appellees, a finding which could only have 

reached through an extremely tortured reading of Psenicska. 

In Psenicska, this Court was faced with the question of whether 

“documentary-style film” was ambiguous, which it clearly was not.  Id. at 15. This 

is in stark contrast to here, where there is it clear what Plaintiff Judge Moore and 

Defendants contracted for —it simply cannot be disputed that Judge Moore and 

Defendants agreed to modify the “Consent Agreement” to exclude any “allegedly 

sexual oriented or offensive behavior or questioning.” However, even assuming 

that there is an ambiguity here, it would be characterized by two clauses in a 

contract that conflict, not the meaning of an unambiguous term like “documentary-

style film.” As found by Judge Presksa in Psenicska: 

Where there are alternative, reasonable interpretations of a contract 
term rendering it ambiguous, the issue should be submitted to the trier 
of fact and is not suitable for disposition on a motion to dismiss. See K. 
Bell & Assocs., Inc. v. Lloyd's Underwriters, 97 F.3d 632, 637 (2d Cir. 
1996). A court should not find contract language ambiguous, however, on 
the basis of the interpretation urged by one party where that interpretation 
would strain the contract language beyond its reasonable and ordinary 
meaning. See Metro. Life Ins. Co. v. RJR Nabisco, Inc., 906 F.2d 884, 889 
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(2d Cir. 1990); see also E.Sayers v. Rochester Tel. Corp. Supplemental 
Mgmt. Pension Plan, 7 F.3d 1091, 1095 (2d Cir. 1993)  (contracting parties 
may not create an ambiguity merely by urging conflicting interpretations of 
their agreement). Id. at 16-17. (emphasis added). 

 
Here, there is no plausible basis for asserting that any ambiguity is a result of an 

interpretation that would strain the contract language beyond its reasonable and 

ordinary meaning. The “Consent Agreement” was simply modified with the 

consent of all parties. This actually supports Appellants’ position that this matter 

should have been taken to the jury, and not Appellees.  

 Further distinguishing the Psenicska is the fact that in Psenicska, Plaintiff 

Martin expressly agreed to waive any claims “arising out of the Participant's 

viewing of any sexually-oriented materials or activities.” Id. at N.8. The exact 

opposite is true here, as Judge Moore expressly declined to waive any sexual 

related questioning. Again, the facts in this case before this Court make the case a 

strong one for Appellants, not Appellees. 

 C. The “Consent Agreement” Is An Unenforceable General Release 

The fundamental legal principle that a release does not extend to claims that a 

party does not know or suspect at the time of executing the release is deeply rooted 

in American law. Indeed, every jurisdiction includes some form of law refusing to 

bar claims for injuries undiscovered at the time the parties execute an agreement, 

including New York. For example, in a landmark decision styled E*Trade Fin. 
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Corp. v. Deutsche Bank AG, 420 F. Supp. 2d 273 (S.D.N.Y. 2006), the Court held 

unequivocally: 

A release that employs general terms will not bar claims outside the 
parties’ contemplation at the time the release was executed. New York 
law does not construe a general release to bar claims for injuries 
unknown at the time the release was executed, even when the release 
contains broad language (internal citations omitted); Cal. Civ. Code § 
1542 (West 2005) [] (“A general release does not extend to claims 
which the creditor does not know or suspect to exist in his or her favor 
at the time of executing the release, which if known by him or her 
must have materially affected his or her settlement with the debtor.”).  
 

Id. at 284 (emphasis added); see also Maddaloni Jewelers, Inc. v. Rolex Watch 

U.S.A., Inc., 354 F. Supp. 2d 293, 299 (S.D.N.Y. 2004). “It is also a firm principle 

of New York law that it is less likely that claims are covered by a general release if 

they are unknown at the time of the release.” Actrade Liquidation Trust v. 

Greenich Ins. Co. 424 B.R. 59 (S.D.N.Y. 2009). 

 In Actrade Liquidation Trust, a debtor’s successor-in-interest, i.e., a 

liquidation trust and another debtor’s trustee, sought a declaratory judgment that 

defendants were liable on bonds aggregating $14 million that they issued in favor 

of debtor. Actrade Liquidation Trust, 424 B.R. at 60-61. The court denied cross-

motions for summary judgment on the defense of the release and the parties 

proceeded to trial. At trial, the sole issue was the viability of the release defense. 

There was “no question” that the release “cover[ed] all claims against the 

Sureties.” Id. at 69. (emphasis in original). The court held that the “general 
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language would be conclusive but for the principle of New York law that a release, 

general on its face, will be limited to those claims within the contemplation of the 

parties at the time.” Id.  “[T]he cases are many in which the release has been 

avoided with respect to uncontemplated transactions despite the generality of the 

language in the release form. Id. 

 Under New York law, the dispositive factor in determining the scope of a 

release is the parties’ intent. E*Trade Fin. Corp., 420 F. Supp. 2d at 284-85; 

Neuman v. Harmon, 965 F. Supp. 503, 509 (S.D.N.Y. 1997). “[A] release like any 

contract must be construed to give force and effect to the intention of the parties.” 

Pinto v. Allstate Ins. Co., 221 F.3d 394, 404 (2d Cir. 2000). 

 It is indisputable that the “Consent Agreement” constitutes a general release. 

Specifically, it states, the “[p]articipant…waives and agrees not to bring at any 

time in the future, any claims against the producer, or against any of its assignees 

or licensees or anyone associated with the Program, which are related to the 

Program or its production….” App. 0117.  (emphasis added). There can be nothing 

more “general” than a waiver of “any claims” against the producer. The mere fact 

that the “Consent Agreement” lists certain examples of claims, does not render it 

specific. Put another way, if Appellants had brought a claim not listed in one the 

examples set forth by the Consent Agreement, it is an absolute certainty that 
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Appellees would claim that it would still be barred under the language, “any 

claim.”  

 The District Court’s reliance on Hui-Wen Chang v. N.Y.C. Dep’t of Educ., 

412 F. Supp. 3d 229, 244 (E.D.N.Y. 2019) in finding that this was not a general 

release is erroneous and misplaced. In Hui-Wen, the Plaintiff agreed to release all 

claims for events that occurred through the date of the release. Id. at 244. On the 

other hand, here, the events in question—Judge Moore being publicly branded a 

pedophile on national television—occurred after the “release” had been executed. 

This is a crucial distinction. While a release for events that had already occurred 

may well be reasonable, as the releasor has all of the facts at his or her disposal, a 

release for future events cannot be deemed proper, as individuals are not yet 

capable of time travel or fortune-telling. Thus, it is clear that “Consent Agreement” 

is different here than in Hui-Wen, and is an unenforceable general release. 

 The District Court then proceeds to find that even if the “Consent 

Agreement” was a general release, it would still be enforceable because “it is 

directly or circumstantially evident that the purpose is to achieve a truly general 

settlement.” Mangini v. McClurg, 24 N.Y.2d 556, 562 (1969). This reasoning is 

flawed on its face because the “Consent Agreement” was not a settlement between 

the parties, so this argument is completely inapplicable. The District Court then 

writes, “The validity of a general release ‘depends on the controversy being settled 
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and upon the purpose for which the release was actually given, and a general 

release may not be read to cover matters which the parties did not desire or intend 

to dispose of.”  It is also clear that this reasoning actually supports Appellants’ 

position, as clearly Judge Moore did not intend to dispose of claims stemming 

from being publicly branded a pedophile by Appellees. Thus, the only possible 

finding is that the “Consent Agreement” constituted an unenforceable general 

release. 

II. THE DISTRICT COURT ERRED BY DISMISSING MRS. MOORE’S 
CLAIMS ON THE BASIS OF FIRST AMENDMENT LAW 
 
Because the District Court granted summary judgment as to Judge Moore’s 

claims solely on the basis of contract law, it declined to apply its reasoning with 

regard to the First Amendment to Judge Moore, and chose to only apply it to Mrs. 

Moore. However, the arguments set forth below are equally applicable to both 

Appellants. 

The District Court did not decide substantively whether Mrs. Moore’s claims 

for fraud and intentional infliction of emotional distress viable. It incorrectly 

dismissed Mrs. Moore’s claims solely on the basis of the First Amendment. 

A. The “Who is America?” Segment Could Have Reasonably Been 
Interpreted As Stating Actual Facts About Judge Moore 

 
The District Court adopts the Appellees’ argument that Judge Moore’s 

appearance on Cohen’s show was fully-protected satire.  However, given the actual 

Case 21-1702, Document 52, 11/24/2021, 3218149, Page38 of 48



35 
 

context of the segment, Appellees conduct goes far beyond mere“satire,” as it is 

clearly lobbing false, factual accusations of the most heinous and offensive nature 

at Judge Moore.  

 In Salomone v. Macmillan Pub. Co., 411 N.Y.S.2d 105 (Sup. Ct. 1978), the 

Court decided a case with very similar facts. In a parody book, the manager of the 

Plaza Hotel in New York, Mr. Alphonse W. Salomone, was accused of being a 

child molester. “Immediately beneath that, in smaller letters, are the words "Mr. 

Salomone was a child molester!!" Id. at 107. The Court recognized that the parody, 

titled “Eloise Returns,” was intended to be funny. Id. The Court also termed 

“Eloise Returns” an “obvious parody.”  Id. Despite this, the Court still found that 

whether the statement was defamatory was to be left to the discretion of the jury. 

“Laymen serving on a jury, so the question of whether a particular statement is 

nonactionable humor or compensable libel should appropriately be left to the 

judgment of a jury2.” Id. at 110. At least some of the reasoning of the Court was 

based on the truly reprehensible nature of the allegations – that the individual was 

a child molester: 

Clearly the charge that someone is a "child molester" on its face 
imputes to an individual a crime involving moral turpitude -- the 

 
2 The Court’s ruling was reversed on appeal, but the majority panel reversed it 
simply because the Plaintiff had not pled special damage. Salomone v. MacMillan 
Pub. Co., 77 A.D.2d 501, 429 N.Y.S.2d 441 (App. Div. 1980). Indeed, only one 
judge, in a concurrence, found that the statement itself was not libelous because it 
was an obvious parody.  
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carnal abuse of children. It is a charge that, if true, causes revulsion -- 
for even in a society in which there has been a profound change in 
sexual  mores, the use of children as sexual objects is considered a 
perversion of the lowest kind. There is nothing more likely than such 
a charge to create aversion and antipathy and destroy a reputation. It is 
reported that even in our prisons, with a population teeming with 
murderers, thieves, rapists and pimps, the child molester is on the 
lowest rung of the social ladder, and is regarded with scorn by his 
fellow criminals. Id. at 108. 
 
These facts align squarely with the instant case, where Judge Moore was 

falsely accused of being a child molester and thus a pedophile. In fact, the facts 

here are much worse, as “Who is America?” was broadcast in this district and  

around the world, severely amplifying the damages suffered by the Appellants. 

Furthermore, with the benefit of context, it is clear that the “Who is 

America?” could, and did, in fact, make factual statements about Judge Moore—

namely that he was a pedophile. At the time, Judge Moore was facing false 

allegations of sexual misconduct amidst a Senate race with Doug Jones. These 

false allegations were made very publicly, in an obvious attempt to ensure that 

Judge Moore did not win the Senate seat. Thus, these false allegations were already 

in the minds of millions of Americans, who then viewed Cohen’s show. The mere 

fact that Cohen employed “smoke and mirrors” in the form of a pedophile 

detecting wand does not change Cohen’s underlying message to all of his 

viewers—that Judge Moore was a pedophile. Put another way, the fact that Cohen 
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attempted to allegedly use humor as a tool to defame Judge Moore does not change 

the stark and malicious  defamatory message. 

Under this context, it is obvious that Hustler Magazine, Inc. v. Falwell, 485 

U.S. 46, 50 (1988) is distinguishable in this regard. In Falwell, the Supreme Court 

held that Rev. Jerry Falwell could not recover damages based on a mock magazine 

interview in which “Falwell” stated that his “first time” was “a drunken incestuous 

rendezvous with his mother in an outhouse.” Id. at 48. Whereas the publication in 

Falwell is patently unbelievable, the allegations herein ring true, as Judge Moore 

was at the time dealing with false accusations of sexual misconduct. Appellees 

simply upped the ante by defaming Judge Moore as a pedophile on national 

television, something that he had not been accused of, but which, given the 

ongoing sexual misconduct allegations, were designed to be taken  as true  fact by 

the millions of viewers of that segment.  

In sum, “[t]he test is not whether the story is or is not characterized as 

"fiction," "humor," or anything else in the publication, but whether the charged 

portions in  context could be reasonably understood as describing actual facts 

about the plaintiff or actual events in which she participated.” New Times, Inc. v. 

Isaacks, 146 S.W.3d 144, 156 (Tex. 2004) (emphasis in original). See also Cohen 

v. New York Herald Tribune, Inc. 310 N.Y.S.2d 709 (“Our courts have held that 
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mere exaggeration, irony or wit does not make a writing libelous unless the article 

would be libelous without the exaggeration, irony or wit.”) 

The District Court considered this, but reached the incorrect conclusion:  
 

It is simply inconceivable that the Program's audience would have 
found a segment with Judge Moore activating a supposed pedophile-
detecting wand to be grounded in any factual basis. Given the satirical 
nature of that segment and the context in which it was presented, no 
reasonable viewer would have interpreted Cohen's conduct during the 
interview as asserting factual statements concerning Judge Moore. 
App. 0063. 

 
  Appellants respectfully suggest that this is a simplistic view of humor and its 

effect in shaping opinion and destroying reputation and lives.  While some dismiss 

humor as harmless and lacking in factual basis, humor plays a very important role 

in public discourse.  Humor can lighten people's moods, or it can be malicious as 

occurred here.  Ridicule can cause children to suffer long-term psychological, 

emotional, and developmental damage, and it can be damaging to adults as well.   

Humor can be used to make a point without taking responsibility for it ("I was only 

joking!"). 

  Political satire did not begin with Jonathan Swift’s A Modest Proposal 

(1729).  It goes back at least to the ancient Greeks, such as Aristophanes’ 

Acharnians, The Clouds, and The Birds (400s BC), and the Romans, such as 

Seneca’s The Apocolocyntosis (AD 54). And political satire can be more 

devastating and irreparable than other forms of defamation.  One can refute 
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defamatory attacks with truthful statements, factual evidence, and sound logic.  But 

how does one refute perverse, hateful and malicious  satire? 

  For thousands of years, philosophers have analyzed humor.  Aristotle, Plato, 

Cicero, and more recently Hobbes spoke of "superiority theory," the idea that 

humor is a means of disparaging others in order to enhance oneself.3  The person 

making the joke, and also the person hearing it, enjoys the "put-down" joke, 

thinking, "I wouldn't do anything that stupid."  Ethnic and racial jokes often reflect 

superiority theory.  Superiority humor often is devastatingly harmful to persons, 

minorities, children, and the disabled. 

  These theories of humor are not mutually exclusive.  Different jokes may 

reflect superiority, release, or incongruity, and a joke may contain elements of all 

three of these theories.  Humor of the superiority and incongruity varieties are most 

likely to provide a basis for a defamation action. 

  The judicial system sometimes makes use of humor to communicate truth.  

Justice Scalia was especially effective at using humor to show the absurdity of his 

opponents' positions.  Consider his concurrence in Lamb's Chapel v. Center 

Moriches Union Free School District,  508 U.S. 384, 398-99 (1993), in which he 

 
3 Professor Laura E. Little, Just a Joke: Defamatory Humor and Incongruity's 
Promise, Southern California Interdisciplinary Law Journal 21:93 November 2010, 
93-164 at 99-101. 
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used humor to point out the absurdity of the Court's use of the Lemon test in 

Establishment Clause cases: 

“Like some ghoul in a late-night horror movie that repeatedly sits up 
in its grave and shuffles abroad after being repeatedly killed and 
buried, Lemon stalks our Establishment Clause jurisprudence once 
again, frightening the little children and school attorneys for Center 
Moriches Union Free School District.  Its most recent burial, to be 
sure, was not fully six feet under; our decision in Lee v. Weisman 
conspicuously avoided using the supposed “test” but also declined the 
invitation to repudiate it.  Over the years, however, no fewer than five 
of the currently sitting Justices have, in their own opinions, personally 
driven pencils through the creature’s heart ...  The secret of the Lemon 
test’s survival, I think, is that it is so easy to kill.  It is there to scare us 
(and our audience) when we wish it to do so, but we can command it 
to return to its tomb at will.  When we wish to strike down a practice it 
forbids, we invoke it. When we wish to uphold a practice it forbids, 
we ignore it entirely.  Sometimes we take a middle course, calling its 
three prongs no more than helpful signposts.  Such a docile and useful 
monster is worth keeping around, at least in a somnolent state; one 
never knows when one might need him.”  (citations omitted) 
 

See also, his dissents in Lee v. Weisman, 505 U.S. 577, 636-37 (1992), and in 

Edwards v. Aguillard, 482 U.S. 578, 636-39 (1987).  By making his points 

forcefully but in a humorous way, he takes some of the sting off his biting 

comments, and his alleged satire is more likely to be noted and remembered than a 

simple rational statement.  And when the reader or listener is laughing, his 

intellectual defenses are down, and he is more likely to be influenced and 

persuaded than when he is completely serious. 

  When applying these considerations to Cohen's interview with Judge Moore, 

it is clear that Cohen hateful and malicious “humor” was nothing more than a 
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weapon used to maliciously defame him. The interview links Judge Moore with 

pedophilia or other sexual misconduct in the minds of the viewers.  And even if 

few believe that wand could actually detect pedophiles, this association in their 

minds makes them more likely to believe the charges of sexual misconduct are 

true. That is the whole point. Judge Moore's reputation is therefore lowered in their 

eyes, and Appellants have therefore suffered emotional distress as a result. 

 The First Amendment may limit defamation but it cannot define defamation.  

At common law, certain statements were considered defamation per se, such as 

accusing a person of committing a crime, professional incompetence, having a 

loathsome disease, or engaging in non-trivial sexual misconduct (pedophilia is 

certainly no-trivial sexual misconduct.)  The First Amendment has been 

interpreted to require an "actual malice" standard for defamation of public 

figures, requiring that the defendant must have made the statement knowing it 

was false or with reckless disregard for the truth, Gertz v. Robert Welch, Inc., 481 

U.S. 323 (1974).  However, Cohen's allegations of pedophilia were made with 

actual malice or reckless disregard for the truth, because no one had ever before 

gone so far as to accuse Judge Moore of being a pedophile.  Therefore, even if 

people do not believe Cohen's allegations are factually true, if Cohen has caused 

people to associate Judge Moore with pedophilia and other sexual misconduct, he 

has defamed Judge Moore's reputation.    
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 As an Irish case concluded in 1831, "If a man in jest conveys a serious 

imputation, he jests at his peril."4 

CONCLUSION 

Based on the foregoing, Appellants respectfully request that the Court 

reverse the District Court’s grant of summary judgment and remand this matter to 

the District Court for further proceedings before the prior unbiased Judge Andrew 

Carter or another randomly selected jurist. It would appear that Judge Cronan was 

perhaps unfavorably disposed to Judge Moore due to his political and/or religious 

beliefs. However, the oath of office for federal judges provides: 

I do solemnly swear that I will administer justice without regard to 
persons.... 28 U.S.C. § 453. (emphasis added). 

Appellants trust that this Court, whatever it may think of the political and religious 

beliefs of this good and righteous man, will strictly abide by the mandate set forth 

above and rule solely on the facts and the law. This case must now, without further 

delay, proceed to full discovery, as previously ordered by Judge Carter, App. 0191 

- 0201.

        In sum, Judge Carter’s just rulings allowing this case to proceed to discovery 

was the law of the case and, for the other compelling factual and legal bases set 

forth herein,  they must now be respected and followed.  

4 Donoghue v. Hayes (1831) Hayes Ir. Exch. Rep. 265, 266; cited by Little 96. 
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