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MEMORANDUM IN SUPPORT 

I. INTRODUCTION 

A Tradition of Timely, On-Receipt Access at Franklin County 

Historically, journalists with Courthouse News Service (“Courthouse News”) visited the 

Clerk’s Office of the Franklin County Court of Common Pleas (“FCCCP”) and were able to access 

and review new civil complaints when they were received by the Defendant, Maryellen 

O’Shaughnessy (“Defendant”). See Declaration of Adam Angione, ¶ 9. This on-receipt access was 

typical of the long-standing tradition of timely access in courts across the country, including those 

throughout Ohio. Id., ¶¶ 8-12.  In those traditional access days, the press and public could review 

new complaints on the same day of filing, shortly after they crossed the intake counter. Id. This 

point of access was always right after intake – where the filer submitted the complaint across the 

counter along with a filing fee payment – and prior to any docketing – where the docketing clerk 

entered information from the complaint into the docket. Id., ¶ 17; see also Declaration of William 

Girdner, ¶¶ 3-4, 22, 26-28.  

Before 2011, Defendant upheld this longstanding tradition of timely on-receipt access at 

FCCCP. Angione Decl., ¶¶ 15-20. Courthouse News’ reporters and other members of the press 

corps could access newly “paper-filed” (or conventionally filed) complaints shortly after they 

crossed the intake counter in Defendant’s office. Id. Upon receiving a new complaint, Defendant’s 

intake clerks then stacked a copy on a nearby desk in Defendant’s office. Id. Courthouse News’ 

reporters and other journalists had access to that stack of new complaints and the news they 

contained. Id. The press did not have to wait for Defendant’s docketing clerks to review and enter 

case information on the docket. Id. 

FCCCP’s on-receipt access enabled Courthouse News and other journalists to report on 
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new lawsuits while the news they contained was still fresh, thus allowing the press to fulfill their 

role as “surrogates for the public” who acquire information about the courts “chiefly through the 

print and electronic media.” Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 573 (1980).  

Franklin County’s Transition to E-Filing and the Resulting Delays  
in Access to Electronically Filed, New Civil Complaints 

In 2011, FCCCP began transitioning from paper filing to electronic filing (“e-filing”), and 

Defendant eliminated traditional on-receipt access, even though e-filing makes on-receipt access 

easier than ever before. Angione Decl., ¶¶ 20-22. E-filing software systems replace the intake clerk 

by requiring the filers to select certain options and fill in case information, such as court division, 

case type, case subtype, document category, and document type. Id., ¶ 21. Filers are even required 

to make a valid form of payment before submitting the complaint, thereby completing the intake 

process previously handled by intake clerks. Id., Girdner Decl., ¶¶ 26, 30.  

With the transition to e-filing, Defendant pushed press access back behind docketing, or 

what is now often called “processing” in the context of e-filing, and began withholding access to 

new complaints until after processing was completed. Angione Decl., ¶ 20. Defendant’s “no-access-

before-process” policy has resulted in significant, pervasive, and ongoing “access blackouts” at 

FCCCP. Girdner Decl., ¶ 4.  

From January 1, 2022, to May 31, 2022, Courthouse News tracked newly e-filed, non-

confidential, civil complaints1 at FCCCP, recording the day of their filing2 and the day they were 

made publicly viewable. Angione Decl., ¶ 24, Ex. 2. During that time-period, Defendant 

cumulatively made, on average, 5.76% of all new complaints available to the press and public on 

1 For conciseness, “newly e-filed, non-confidential, civil complaints” is shortened and referred to as “new complaints,” 
unless specifically indicated otherwise, throughout the remainder of this motion.  
2 According to the E-Filing Order, a document can be e-filed at FCCCP 24 hours a day, seven days a week. See 
Compl., Ex. A, 9. Upon Defendant’s receipt of a newly e-filed document, the filer gets a confirmation notice reflecting 
the date and time of receipt. Id. The date and time on the confirmation notice serves as the date and time of filing. Id.  
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the day of filing, with 34.98% withheld until the next day, 18.47% withheld for two days, and 

40.79% withheld for three days or more. Id. Over the course of nearly three months, Defendant 

delayed access to more than 95% of all new complaints for a day or more.  In today’s digital age, 

the newsworthiness of new civil actions declines rapidly, even after the passage of a single day. 

Civil actions that go unreported upon receipt are less likely to come to the public’s attention as each 

day passes. These access blackouts continue to today, and with each passing day, Courthouse News 

and the public are denied their First Amendment right of access.  

Defendant’s policy of withholding new complaints until after processing is based, at least in 

part, on FCCCP’s Eighth Amended Administrative E-Filing Order (hereinafter “E-Filing Order”), 

which Defendant has adopted, implemented, and enforced. See In re: Electronic Filing of Court 

Documents, Amended Eighth Administrative Order, Compl., Ex. A. Defendant’s “no-access-

before-process” policy is laid out in Sections II (C) and (E) of the E-Filing Order, which require all

e-filings, even non-confidential civil complaints, to be marked as “confidential” and withheld from 

public viewing pending completion of “clerk review.” Id., 2. Defendant’s “clerk review” equates to 

processing, and by withholding new complaints as “confidential” until after processing, Defendant 

has effectively sealed the complaints and pushed press and public access behind processing.  

Courthouse News’ experience at FCCCP stands in stark contrast to its experience at other 

courts that have e-filing capabilities (“e-filing courts”). Rather than withholding access to these public 

court documents pending processing – during which time new complaints sit in an electronic queue 

waiting for busy clerks to get to them – these other e-filing courts allow access to new  complaints  

just after the filer and e-filing software do the intake work previously performed by an intake clerk, 

and prior to processing. Angione Decl., ¶ 27. In other words, other e-filing courts provide access on-

receipt.  

Case: 2:22-cv-02471-SDM-CMV Doc #: 3-1 Filed: 06/13/22 Page: 9 of 38  PAGEID #: 114



4 

For example, the Eastern and Western Divisions of the U.S. District Court for the Southern 

District of Ohio, which utilize the CM/ECF system for e-filing with access provided through the 

PACER system, provide on-receipt access to the overwhelming majority of new civil cases. Girdner 

Decl., ¶¶ 32-33. Between January 1, 2022, and May 31, 2022, tracking of original petitions (not 

including removals, transfers, pro se and miscellaneous cases) showed that 96.29% of the new civil 

complaints could be reviewed within a few minutes of filing, including those filed after hours and on 

weekends. Angione Decl., ¶ 28, Ex. 4, at 29. 3

This on-receipt access is typical of the vast majority of federal courts throughout the country, 

as well as many state courts. FCCCP should be among these courts because it uses an e-filing software 

system provided by Tybera Development Group, Inc. (“Tybera”), called “eFlex,” which has similar 

capabilities as the technology utilized by federal courts. Girdner Decl., ¶¶ 35-38; see also Compl., Ex. 

B. Instead, Defendant chooses to enforce her no-access-before-process policy of withholding new 

civil complaints, resulting in the unconstitutional restriction of access for both the press and public.  

Prior to filing this action, and in a good faith attempt to resolve these extraordinary delays in 

access, Courthouse News sent letters to Defendant asking her to stop enforcing her policy and practice 

of conditioning access to new complaints on completion of processing. Girdner Decl., ¶ 49, Exs. 2-

3. The letters explained how e-filing systems, such as Tybera’s, can easily be configured to allow 

access before processing, replicating the traditional access to paper filings post-intake and pre-

processing. Girdner Decl., ¶ 49. But Defendant has refused, vaguely referencing “Rules” that require 

her to delay access until after processing (i.e. Defendant’s no-access-before-process policy).  Id., ¶¶ 

54-55, Exs. 7-8. Accordingly, Courthouse News asks this Court to enjoin Defendant from enforcing 

3 Tracking data is based on all new civil filings, such as complaints, and excludes removal filings, transferred cases, 
pro se filings, and miscellaneous filings that are not designated under the civil filing type. The few general civil cases 
that were not tracked as on-receipt were logged first thing the following morning, indicating that they were filed very 
late in the evening. 
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her policy that result in her withholding access to such e-filings until after processing.  

II. STATEMENT OF FACTS 

A. Courthouse News Serves the Public Interest by Providing Daily News Letters 
About New Local and National Civil Lawsuits. 

Courthouse News is a nationwide news service founded almost 30 years ago out of a belief 

that a great deal of news about civil litigation went unreported by traditional news media, a trend 

that has only increased in the last decade. Girdner Decl. ¶ 8. Courthouse News currently has about 

240 employees, most of whom are editors and reporters covering state and federal trial and 

appellate courts throughout all 50 states. Id., ¶ 9. Courthouse News has more than 2,300 

subscribers, including individual lawyers, law firms, law schools, libraries, nonprofits, government 

entities, and many other businesses. Id., ¶ 10. Other media are also subscribers, including The 

Associated Press, CNN and The Wall Street Journal, putting Courthouse News in the position of 

a pool reporter for news about civil litigation. Id., ¶ 13. Many news outlets have even credited 

Courthouse News as their source, such as newspapers (e.g., The New York Times, The Wall Street 

Journal); magazines (e.g., New York Magazine, U.S. News and World Report); television (e.g., 

ABC News, Fox News); online publications (e.g., The Daily Beast, Politico); and radio (e.g., 

NPR). Id., ¶ 14.  

Courthouse News offers many publications, but the core being its New Litigation Reports.

Id., ¶ 15. In Ohio, Courthouse News publishes four New Litigation Reports on the latest civil filings 

in state and federal courts: the CNS Cincinnati Report, the CNS Central Ohio Report, the CNS 

Cleveland State Report, and CNS Cleveland Federal Report. Girdner Decl., ¶ 17; Angione Decl., 

¶ 7. These New Litigation Reports contain original, staff-written summaries of significant, new 

civil complaints within certain jurisdictions. Girdner Decl., ¶ 15. For example, the Central Ohio 

Report covers 32 state courts, including FCCCP and the United States Southern District of Ohio. 
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Girdner Decl., ¶ 18. Of all the courts covered by this Report, FCCCP is the most voluminous, in 

terms of new civil complaint filings, and offers some of the more newsworthy civil lawsuits. Id. 

Each night, Courthouse News emails the Central Ohio Report to its 63 subscribing institutions, 

primarily law firms, whose readers can then scroll through synopses of the day’s newsworthy civil 

filings. Girdner Decl., ¶¶ 15-16; see also Angione Decl., ¶ 7, Ex. 1. Although not all new lawsuits 

are significant enough to merit coverage, the New Litigation Reports include more coverage of 

newly-filed lawsuits than what is typically found in daily newspapers. Girdner Decl., ¶¶ 20-21. 4

To prepare the New Litigation Reports and identify new cases that may warrant an article 

on Courthouse News’ website (www.courthousenews.com), Courthouse News’ reporters cover 

their assigned court at the end of each court day to review all the complaints filed with the court 

that day and determine which are of interest to Courthouse News’ readers. Id., ¶ 20. Given the 

nature of the coverage in the New Litigation Reports and its other news publications, any delay in 

the ability of a reporter to obtain and review new complaints necessarily holds up the reporting on 

the new actions for subscribers and readers.  

B. Access to Newly Filed Complaints in FCCCP Prior to the Advent of E-Filing. 

The delays in access experienced by Courthouse News at FCCCP are easily avoidable. 

Traditionally, in the paper-filing days, Courthouse News reporters covering FCCCP, among other 

state and federal courts throughout America, could view and report on the days’ newsworthy civil 

complaints without hindrance. To facilitate this timely reporting, Defendant routinely made paper-

filed complaints available for journalists to review after filing and before docketing. After intake, 

the intake clerk then gave a copy of the filed complaint and a receipt back to the filer. Angione 

Decl., ¶ 16; Girdner Decl., ¶ 24. These newly-filed complaints were then readily available for 

4 Courthouse News does not cover criminal, domestic relations, or probate matters. 
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review by the press corps, well before any further clerical tasks like docketing.  

Before 2008, the intake clerks placed copies of these newly filed civil complaints in a stack 

on the desk of the court’s official newspaper, The Daily Reporter, which is located behind the 

intake counter in Defendant’s office. Angione Decl., ¶ 17. For about a day or so, the complaints 

remained on that desk so that The Daily Reporter and other members of the press corps, including 

Courthouse News, 5  could review and report on FCCCP’s new lawsuits without delay. Id.

Complaints filed between 8:00 a.m. and 12:00 p.m. were stacked on the desk at 12:00 p.m., and 

complaints filed between 12:00 p.m. and 4:00 p.m. were stacked on the desk at 4:00 p.m. Id. The 

next day, Defendant’s docketing clerks picked up those complaints, entered their case information 

(e.g. names and addresses of plaintiffs, defendants, and attorneys; judge assignment; other 

docketed information) into FCCCP’s case management system, microfiched and labeled the 

complaints, and, finally, stored the fully-docketed complaints in the records room. Id.  

By 2008, the two scheduled desk drops for newly filed complaints had faded away, and 

Courthouse News’ reporter was able to go to each window at the intake counter and gather new 

complaints directly from the intake clerks, after the initial intake process. Id., ¶ 18. Courthouse 

News still had access to a desk behind the counter where its FCCCP reporter could review and 

report on the relevant complaints well before docketing. Id.  

C. FCCCP’s Transition to E-Filing and the Resulting Delays in Access. 

Like many courts across the country, FCCCP adapted with advancements in technology 

and replaced conventional paper filing with electronic filing. Along with FCCCP’s new e-filing 

system, however, came the elimination of on-receipt access to new complaints. When Defendant 

5 Courthouse News also had a desk behind the intake counter at FCCCP, where Courthouse News reporters could sit 
and work for the day to review and report on newly filed civil complaints. Angione Decl., ¶ 9; Girdner Decl., ¶ 24.  
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began implementing e-filing software in 2011, Defendant pushed timely access well behind 

docketing, or “processing,” as it is commonly referred to today. This delay in access is not only a 

violation of Courthouse News’ First Amendment rights, but it is easily avoidable.  

i. Access delays are easily avoidable in e-filing courts like FCCCP.   

Unlike FCCCP, other e-filing courts across the country provide on-receipt access to newly 

e-filed complaints. Girdner Decl., ¶ 38. Some courts have developed their own in-house e-filing 

and docketing systems (“homegrown systems”), while others have purchased systems from outside 

vendors. Id. These e-filing systems, whether created in-house or purchased from outside vendors, 

are capable of automatically providing access to documents on-receipt, shortly after they are 

received by the clerk,  through the e-filing system and before post-filing clerk processing. Id.   

A typical e-filing system allows newly submitted e-filings to either flow directly into the 

docket – called “auto-accept” systems – or filter into “queues,” which are electronic inboxes for 

e-filings that can be customized to collect certain types of filings and allow access to specific users. 

Girdner Decl., ¶ 49. Most, if not all, e-filing courts have work queues set up for their clerks’ offices 

so that their staff members can see all new e-filings and check the case information filled in by the 

e-filers. Id.; Angione Dec., ¶ 22.

E-filing courts that provide on-receipt access use the auto-accept system (e.g. federal courts 

using PACER) or set up press queues or public queues, allowing access to media members or all 

members of the public. Girdner Decl., ¶ 37. These queues, as well as the auto-accept system, are 

typically filtered to only allow access to non-confidential, public filings. Id. For example, the state 

courts (“district courts”) of Utah use Tybera’s e-filing system, called eFlex, to automatically accept 

most e-filed cases and thus provide access within minutes of filing. Angione Decl., ¶ 25-26; 

Girdner Decl., ¶¶ 35-36. This “auto-accept” system is also used by the federal courts in Ohio 
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through the CM/ECF software. Angione Decl., ¶ 27; see also Girdner Decl., ¶ 32. According to 

Courthouse News’ tracking data of Utah’s state courts, between November 8, 2021, and December 

3, 2021, 95.54% of its new e-filings were available on the same day that they were filed. Angione 

Decl., ¶ 25, Ex. 3, p. 6. 

Like Utah’s state courts, FCCCP also uses Tybera’s e-filing system eFlex. 6 Id., ¶ 26. And 

as Courthouse News learned from Utah, the software is capable of creating an “auto-accept” 

system and providing a “press queue” system. Id., Girdner Decl., ¶¶ 36-37. Because Defendant 

already has the available technology, Defendant can easily provide access upon receipt, without 

delay, that allows interested media members, such as Courthouse News, to review non-confidential 

civil complaints. Moreover, such access does not interfere with the ability of Defendant and her 

staff members to process all filings in their normal course of work.  

Defendant can easily provide timely access to new non-confidential e-filed civil complaints 

through a press review queue. She simply chooses not to do so. Thus, Defendant’s no-access-

before-process policy, as defined in the E-Filing Order under “confidentiality” and “clerk review,” 

denies Courthouse News its right to access public court records and violates the First Amendment 

to the U.S. Constitution. 

D. Delayed Access at FCCCP is Attributable to Defendant’s No-Access-Before-
Process Policy. 

The Eighth Amended Administrative E-Filing Order (hereinafter “E-Filing Order”) governs 

e-filing at FCCCP, and it lays out Defendant’s adopted and implemented no-access-before-process 

policy. See In re: Electronic Filing of Court Documents, Amended Eighth Administrative Order, 

Compl., Ex. A.  According to the E-Filing Order, “[a]ll documents submitted for e-filing shall be 

6 See Flex eFiling System: The Clerk & Judge Experience, Tybera, Inc., https://www.tybera.com/eflex/#fully-
integrated-efiling.  
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confidential until accepted by the [Defendant].” Id., 2. Defendant will not accept a document until 

after “clerk review,” which the E-Filing Order defines as a “preliminary review of electronically 

submitted documents” by Defendant’s staff members who “review the data and documents to 

ensure their compliance” with “rules, policies, procedures and practices.” Id. By its definition, 

Defendant’s “clerk review” equates to processing, and, by making all e-filed documents 

“confidential” until processing is completed, Defendant is, in reality, restricting press and public 

access to non-confidential e-filings when she has less restrictive alternatives.  

By restricting press and public access to non-confidential e-filed complaints until after 

Defendant’s staff members have completed processing, Defendant restricts the press’s and public’s 

First Amendment rights. From January 1, 2022, through May 31, 2022, Courthouse News tracked 

newly e-filed, non-confidential, civil complaints at FCCCP, recording the day of their filing and 

the day they were made publicly viewable. Angione Decl., ¶ 24, Ex. 2. During these past few 

months, Defendant cumulatively made, on average, 5.76% of all new complaints available to the 

press and public on the day of filing, with 34.98% withheld until the next day, 18.47% withheld 

for two days, and 40.79% withheld for three days or more. Id. The figure below shows the delays 

by calendar days for the near three-month period: 

Angione Decl., ¶ 24, Ex. 2, at 114.  
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Looking at these numbers another way, Defendant delayed access to 2,796 complaints 

containing fresh news in just three months, allowing each story to grow old and stale. These delays 

– which are consistent with years past and continue to this day – can be attributed to the no-access-

before-process policy adopted and implemented by Defendant at FCCCP. Id. 

Defendant does not deny that “clerk review” results in her Office’s withholding access to 

new complaints. In the November 22, 2021, letter to Courthouse News, Defendant states that 

“Local Rules” and the Rules of Superintendence require her to “perform a review of all 

complaints[,]” and “only after review and approval do complaints become part of the official court 

record” and “open to public access.” Girdner Decl., ¶ 55-56, Ex. 8. Defendant fails to reference a 

specific local rule, but the “review” and “approval” process described in her letter echoes the 

language in Section II (E) of the E-Filing Order. Id. Defendant then claims that, based on “an 

analysis… of the average length of time it takes to review documents,” her staff “completes its 

review within eight business hours, often sooner.” Id. 7

“Eight business hours,” however, translates to a full court day. Id., ¶ 57. And, because it is 

an average of eight business hours, it encompasses delays that will often be longer. Id. Thus, 

Defendant concedes that her no-access-before-process policy and practice routinely delays access 

to many newly e-filed civil complaints by one full day, and often more, leaving newsworthy 

material to grow stale. Id. 

III. LEGAL STANDARD 

In deciding a motion for preliminary injunction, the Court must consider the following 

7 Defendant does not identify a timeframe or any other parameters (i.e. civil or criminal filings, complaints or all case 
filings, conventional or electronic filings) used in her Office’s “analysis.” Because Courthouse News is only seeking 
injunctive relief in the form of timely access to newly e-filed, non-confidential, civil complaints, it can only refer to 
its own tracking data of FCCCP, which specifically covers new, public, civil complaints e-filed in early 2022.  
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factors: “(1) the likelihood that the party seeking the stay will prevail on the merits of the appeal; 

(2) the likelihood that the moving party will be irreparably harmed absent a stay; (3) the prospect 

that others will be harmed if the court grants the stay; and (4) the public interest in granting the 

stay.” Commonwealth v. Beshear, 981 F.3d 505, 508 (6th Cir. 2020).  

For preliminary injunctions in the First Amendment context, “the likelihood of success on 

the merits often will be the determinative factor,” as “the questions of harm to the parties and the 

public generally cannot be addressed properly in the First Amendment context without first 

determining if there is a constitutional violation.” Connection Distributing Co. v. Reno, 154 F.3d 

281, 288 (6th Cir.1998) (quoting Elrod v. Burns, 427 U.S. 347, 373, 96 S.Ct. 2673, 2690, 49 

L.Ed.2d 547 (1976) (“[I]t is well-settled that ‘loss of First Amendment freedoms, for even minimal 

periods of time, unquestionably constitutes irreparable injury.’”) (internal citations omitted)); see 

also G & V Lounge, Inc. v. Michigan Liquor Control Comm'n, 23 F.3d 1071, 1079 (6th Cir.1994) 

(“[I]t is always in the public interest to prevent the violation of a party’s constitutional rights.”) 

While Courthouse News has the burden of establishing the elements necessary to obtain injunctive 

relief, the Defendant has the burden of justifying the constitutionality of her actions. See Winter v. 

Natural Resources Defense Council, 555 U.S. 7, 20 (2008).  

IV. ARGUMENT 

A. A PRELIMINARY INJUNCTION IS NECESSARY TO CURTAIL 
DEFENDANT’S VIOLATION OF COURTHOUSE NEWS’ FIRST 
AMENDMENT RIGHT OF ACCESS TO NEW COMPLAINTS. 

To determine whether Courthouse News has shown a likelihood of success on the merits 

of its First Amendment claim, this Court must consider two questions:

(i) whether Courthouse News can show that the First Amendment qualified right of 
access attaches to new, non-confidential, civil complaints, and that the right 
attaches when Defendant receives them; and, if “yes,”   
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(ii) whether Defendant can show that her policy restricting Courthouse News’ 
access to new, non-confidential, civil complaints is “essential to preserve higher 
values and is narrowly tailored to serve that interest.” 

See Press-Enterprise Co. II v. Sup. Ct., 478 U.S. 1, 13-14 (1986) (hereinafter “Press-Enterprise 

II”); see also United States v. Miami Univ., 294 F.3d 797, 821 (6th Cir. 2002).  

For new, non-confidential, civil complaints e-filed in FCCCP, the answer to the first question 

must be “yes” – the right of access attaches to new complaints, and it attaches when they are 

received, which is when complaints were traditionally accessible. Any restriction of access once 

the right of access attaches is a restriction on Courthouse News’ and the public’s First Amendment 

rights, unless the Defendant can meet her burden under the second prong of Press-Enterprise II by 

showing that such restriction is essential to preserve higher values and is narrowly tailored to 

achieve those values. Courthouse News Serv. v. Gabel, No. 2:21-CV-000132, 2021 WL 5416650, 

at * 14 (D. Vt. Nov. 19, 2021) (“[T]he focus must be on whether any delay is appropriate because 

any restriction on the First Amendment right of access must have ‘sufficient justification.’ ”) 

(emphasis added). Therefore, Courthouse News can show that Defendant’s no-access-before-

process policy restricts such First Amendment rights. The burden then falls on Defendant to 

establish a compelling government interest in restricting Courthouse News’ First Amendment 

rights, and show the absence of “alternatives short of complete closure” that would have protected 

the purported interest (i.e. that the restriction is “narrowly tailored” to protect that interest). Press-

Enterprise II, 478 U.S. at 14. Because there are readily available alternatives to providing access 

before process, Defendant cannot meet this burden. Thus, the answer to the second question must 

be “no.”  
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(1)  A qualified right of access attaches to new complaints on receipt. 

Right of access to civil court proceedings 

The U.S. Supreme Court has held that the right of the press and public “to attend ... hear, see, 

and communicate observations” about criminal court proceedings is fully protected by the First 

Amendment “freedoms ... of speech and press.” Richmond Newspapers, 448 U.S. at 575-76; accord, 

e.g., Globe Newspaper Co. v. Sup. Ct., 457 U.S. 596, 603 (1982); Press-Enterprise Co. v. Sup. Ct., 

464 U.S. 501 (1984) (hereinafter “Press-Enterprise I”); Press-Enterprise II, 478 U.S. at 13-14.  

While “[t]he Supreme Court has yet to explicitly rule on whether the First Amendment 

right of access to information reaches civil judicial proceedings and records . . .the federal courts 

of appeals widely agree that it does.” Courthouse News Servs. v. Planet, 947 F.3d 581, 591 (9th 

Cir. 2020) (“Planet III”) (citing Courthouse News Serv. v. Planet, 750 F.3d 776, 786 (9th Cir. 

2014) (“Planet I”) (collecting cases)); Dhiab v. Trump, 852 F.3d 1087, 1099 (D.C. Cir. 2017) 

(noting that every circuit to consider this issue has uniformly concluded that the right applies to 

both civil and criminal proceedings) (Rogers, J., concurring in part, concurring in judgment) 

(collecting cases); Detroit Free Press v. Ashcroft, 303 F.3d 681, 695 (6th Cir. 2002), n.11 

(collecting U.S. circuit court decisions agreeing that press and public have First Amendment right 

to attend civil proceedings). 

Likewise, the Sixth Circuit has also concluded that “[t]he Supreme Court's analysis of the 

justifications for access to the criminal courtroom apply as well to the civil trial.” Miami Univ., 

294 F.3d at 821, n.22 (quoting Brown & Williamson Tobacco Corp. v. F.T.C., 710 F.2d 1165, 1178 

(6th Cir. 1983).  

Right of access to civil court records  

The federal circuit courts, including the Sixth Circuit in Brown & Williamson, have also 
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extended the First Amendment right of access to court records filed in civil proceedings. See e.g., 

Brown & Williamson, 710 F.2d at 1179 (right of access to administrative record); Publicker Indus., 

Inc. v. Cohen, 733 F.2d 1059, 1061 (3d Cir. 1984) (right of access to preliminary injunction hearing 

transcripts); Courthouse News Serv. v. Schaefer, 440 F. Supp. 3d 532, 557-559 (E.D. Va. 2020) 

(right of access to newly-filed civil complaints), aff’d 2 F.4th 318 (4th Cir. 2021); Planet III, 947 

F.3d at 591; Newman v. Graddick, 696 F.2d 796, 801 (11th Cir. 1983); accord In re Continental 

Illinois Sec. Litig., 732 F.2d 1302, 1308 (7th Cir. 1984); Lugosch v. Pyramid Co. of Onondaga, 

435 F.3d 110, 124 (2d Cir. 2006) (right of access to summary judgment documents); In re Freedom 

of Info. Council, 724 F.2d 658, 661 (8th Cir. 1983). 

Right of access to civil complaints 

To determine whether there is a First Amendment qualified right of access to a particular 

category of court proceeding or record, courts in the Sixth Circuit apply the Press-Enterprise II 

“experience and logic” test. See Miami Univ., 294 F.3d at 821; see also Phillips v. DeWine, 841 

F.3d 405, 425 (6th Cir. 2016). A qualified right of access attaches (1) where the information sought 

has “historically been open to the press and general public” (the “experience” prong)8 and (2) 

where “public access plays a significant positive role in the functioning of the particular process 

in question” (the “logic” prong). Id.

Federal circuit and district courts across the country agree that “experience and logic both 

support access” to civil complaints, thereby creating a presumption of openness and allowing “the 

public and press [to] enjoy a qualified First Amendment right of access to newly-filed civil 

complaints.” See Bernstein v. Bernstein Litowitz Berger & Grossman LLP, 814 F.3d 132, 141 (2d 

8 While the “experience” prong of the test looks to historical openness throughout the United States, complete 
uniformity is not required to establish a tradition of access. See El Vocero de P.R. v. Puerto Rico, 508 U.S. 147, 150 
(1993); see also Press-Enterprise II, 478 U.S. at 10-11, nn.3-4. 
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Cir. 2016); see also Planet III, 947 F.3d 581; Schaefer, 2 F.4th at 326-327 (citing Schaefer, 440 F. 

Supp. 3d 557-559). 9 This Court should find the same. 

a. “Experience” requires access to civil complaints.  

It is undisputed that the courts of this country have historically recognized a general right to 

inspect and copy public records and documents and that this right extends to civil complaints. See 

Planet III, 947 F.3d at 591; see also Schaefer, 440 F. Supp. 3d 557-559 (finding that “the experience 

and logic test is satisfied” and “the public and press enjoy a qualified First Amendment right of 

access to newly-filed civil complaints”), aff’d 2 F.4th 318; Bernstein, 814 F.3d at 141 (recognizing 

an undisputed history of access to civil complaints “by default, even when they contain arguably 

sensitive information”). Federal district courts outside of the Second, Fourth, and Ninth Circuits have 

followed suit, also finding that civil complaints satisfy this prong of the Press-Enterprise II test and 

extend the right of access thereto. Jackson, No. CIV A H-09-1844, 2009 WL 2163609, *3 (parties 

agreed that there is a right of access to newly-filed petitions, or complaints, in civil cases);

Courthouse News Serv. v. New Mexico Admin. Off. of the Cts., No. CIV 21-0710 JB/LF, 2021 WL 

4710644 (D.N.M. Oct. 8, 2021), *35 (concluding that “Courthouse News has a qualified right of 

timely access to newly filed non-confidential civil complaints”). 

State and federal courts throughout the nation and Ohio, including FCCCP, traditionally 

provided access to new complaints on receipt, after completing the intake process and before 

processing. See Girdner Decl., ¶¶ 22-25, Exs. 1, 1a. Cuyahoga County Court of Common Pleas, 

Hamilton County Court of Common Pleas, FCCCP, the U.S. District Court for the Northern 

9 Federal district courts recognizing a First Amendment qualified right of access to newly filed civil complaints: 
Courthouse News Serv. v. Jackson, No. CIV A H-09-1844, 2009 WL 2163609 (S.D. Tex. July 20, 2009); Courthouse 
News Serv. v. Tingling, No. 16 CIV. 8742 (ER), 2016 WL 8505086 (S.D.N.Y. Dec. 16, 2016); Courthouse News Serv. 
v. New Mexico Admin. Off. of the Cts., 2021 WL 4710644 (D.N.M. Oct. 8, 2021)); and Courthouse News Serv. v. 
Gabel, No. 2:21-CV-000132, 2021 WL 5416650 (D. Vt. Nov. 19, 2021). 
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District of Ohio, and the U.S. District Court for the Southern District of Ohio, Eastern and Western 

Division, all provided timely on-receipt access to new complaints. See generally Angione Decl., 

¶¶ 8-19. When Courthouse News first sent reporters to these locations in the early 2000’s, the 

traditional on-receipt press access was already in place. Id., ¶ 13. In Cuyahoga County, reporters 

could retrieve paper complaints after they were received by the intake clerks, directly from the 

intake area from a mail basket on the floor. Id., ¶ 9. If the docketing clerks picked up the complaints 

quicker than reporters could retrieve them, the reporters could borrow a complaint from the 

individual docketing clerk, review it, and return it. Id. In Hamilton County, newly filed complaints 

were placed in a black plastic bin on top of the intake counter, where the press could review them 

throughout the day until the office closed at 4:00 p.m. Id., ¶ 10. In the U.S. District Courts for the 

Northern and Southern Districts of Ohio, the clerk’s offices in Cleveland and Cincinnati provided 

on-receipt access to newly paper-filed complaints. Id., ¶¶ 11-12. In Cincinnati, the federal court 

clerks placed copies of new complaints in a physical “press box” on the intake counter, while the 

official court copies were sent on for docketing. Id., ¶ 11.  In Cleveland, the intake clerk placed 

newly filed complaints in a wooden box on top of the intake counter. Id., ¶ 12. At either federal 

court, the press could retrieve new complaints from these boxes shortly after the clerks received 

them. Id., ¶¶ 11-12.  

Whether at a courthouse across the United States or a few hours away in Ohio, it is 

undeniable that the courts of this country have historically provided access to new civil complaints. 

See Girdner Decl., ¶¶ 22-25. 

b. “Logic” requires public access to civil complaints. 

“Logical considerations also support a presumption of public access” to civil complaints. 

Bernstein, 814 F.3d at 141. The “logic” prong of the Press-Enterprise II test distinguishes between 
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“governmental processes [that] operate best under public scrutiny” and those that “would be totally 

frustrated if conducted openly.” Press-Enterprise II, 478 U.S. at 8-9.  

Civil lawsuits are “disputes frequently involv[ing] issues and remedies affecting third parties 

or the general public,” and “issues crucial to the public[.]” Brown & Williamson, 710 F.2d at 1179. 

In such cases, “secrecy eliminates one of the important checks on the integrity of the system,” and 

it “insulates the participants, masking impropriety, obscuring incompetence, and concealing 

corruption.” Id., see also Rudd Equip. Co., Inc. v. John Deere Construction & Forestry Co., 834 

F.3d 589, 593 (6th Cir. 2016). 

The First Amendment right of access enables free and informed discussion about 

governmental affairs. See generally Press-Enterprise II, 478 U.S. 1. These values hold especially 

true when, as here, the impetus for Courthouse News’ efforts to obtain newly filed, civil complaints 

is its interest in timely reporting on their contents. Moreover, public access to civil complaints 

“buttresses the institutional integrity of the judiciary. See Planet III, 947 F.3d at 592 (citing Doe v. 

Public Citizen, 749 F.3d 246, 266 (4th Cir. 2014)), and at 589-590 (“CNS's reporting on complaints 

must be timely to be newsworthy and to allow for ample and meaningful public discussion regarding 

the functioning of our nation's court systems.”)  

The filing of a civil complaint invokes the authority of the courts, and the American people 

have a right to know that the plaintiff has invoked the court’s power to resolve a dispute and 

achieve relief. See Schaefer, 2 F.4th at 327-328; see also Schaefer, 440 F. Supp. 3d at 558. Public 

access to the complaint allows the public to know the parties to the dispute, the alleged facts, the 

issues for trial, and the relief sought. Id.; see also Shane Grp., Inc. v. Blue Cross Blue Shield of 

Michigan, 825 F.3d 299, 305 (6th Cir. 2016) (“[T]he public’s interest is focused not only on the 

result, but also on the conduct giving rise to the case.”) When a complaint is withheld from the 
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public, it leaves the public unaware that a claim has been leveled and that state power has been 

invoked. Planet III, 947 F.3d at 593 (citing Bernstein, 814 F.3d at 141 (“public access…allows the 

public to understand the activity of the [state and federal] courts, enhances the court system’s 

accountability and legitimacy, and informs the public of matters of public concern.”)) Thus, a right 

of access attaches to new civil complaints, as it plays a significant positive role in promoting the 

institutional integrity of the judicial branch.  

Right of access to civil complaints attaches on receipt 

Federal courts have widely recognized a qualified First Amendment right of access that 

attaches to civil complaints “the moment of filing, i.e., when the complaint is received by the 

court.” See Planet III, 947 F.3d at 588 (emphasis added); accord Jackson, No. CIV A H-09-1844, 

2009 WL 2163609, *4 (internal citations omitted); Tingling, No. 16 CIV. 8742 (ER), 2016 WL 

8505086, *1 (granting Courthouse News’ request for “access to newly filed civil complaints… in 

a timely manner upon receipt.”) (emphasis added); New Mexico Admin. Off. of the Cts., 2021 WL 

4710644, *39 (“The qualified right ‘attaches when the complaint is filed’ in a traditional sense—

when it is in the court's possession[.]”) (quoting Planet III, 947 F.3d at 585) (emphasis added); 

Gabel, No. 2:21-CV-000132, 2021 WL 5416650, *9 (“The public right of access generally 

attaches when a newly filed civil complaint is received by a court.”) (emphasis added); Courthouse 

News Serv. v. Cozine, No. 3:21-CV-00680-YY, 2022 WL 593603 (D. Or. Feb. 14, 2022). 

Likewise, this Court should find that the right of access to new civil complaints filed at 

FCCCP attaches on receipt. The First Amendment right of access attaches to a new civil complaint 

– “which initiates judicial proceedings” (Fed. Trade Comm’n v. Abbie Prods. LLC, 713 F.3d 54, 62 

(11th Cir. 2013)) and “instantaneously invokes a court’s jurisdiction” (Cooter & Gell v. Hartmax 

Corp., 496 U.S. 384, 395 (1990)) – when it is filed with and received by the clerk of courts. See also 
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Civ. R. 3 (“A civil action is commenced by filing a complaint with the court[.]”) 10

The federal courts have found that the “qualified right of timely access to newly-filed civil 

complaints attaches when the lawsuit is filed, i.e., when it is received by the court.” See Planet III, 

947 F.3d at 588, 591 (emphasis added); accord Lugosch, 435 F.3d at 126-27 (“Our public access 

cases and those in other circuits emphasize the importance of contemporaneous access where a right 

to access is found”); and In re Associated Press, 162 F.3d 503, 506 (7th Cir. 1998) (“the values that 

animate the presumption in favor of access require that, once access is found to be appropriate, access 

ought to be ‘immediate and contemporaneous’”); New Mexico Admin. Off. of the Cts., 2021 WL 

4710644, *39 (“The qualified right ‘attaches when the complaint is filed’ in a traditional sense—

when it is in the court's possession[.]”) (quoting Planet III, 947 F.3d at 585).11 Because Courthouse 

News has established that a First Amendment right of access attaches to newly filed civil complaints 

when they are received by Defendant, the burden transfers to the Defendant who must show that her 

no-access-before-process policy is essential to preserve higher values and is narrowly tailored to serve 

that interest.  

10 According to the Ohio Rules of Superintendence, access to complaints has historically been provided upon filing or 
submitting a document to the clerk or the court – i.e. upon receipt. “ ‘File’ ” means to deposit a document with a clerk 
of court, upon the occurrence of which the clerk time or date stamps and dockets the document.” Sup. R. 44(E) 
(emphasis added). “ ‘Submit’ ” means to deliver a document to the custody of a court for consideration by the court.” 
Sup. R. 44(F) (emphasis added). Ohio case law further confirms that a complaint is “filed” when it is delivered to and 
received by the clerk of courts. See e.g. Zanesville v. Rouse, 126 Ohio St.3d 1, 2010-Ohio-2218, 929 N.E.2d 1044, 
paragraph one of the syllabus (holding that a document is filed when it is deposited with the clerk of court for filing, 
and the clerk’s duty to certify the act of filing – by timestamping the document – arises only after a document, such 
as a complaint, has been filed), vacated in part on reconsideration.  
11  The Ohio Rules of Superintendence, which are subordinate to Constitutional requirements, are nonetheless 
consistent with the presumption of contemporaneous access. Court records, including case documents such as 
pleadings (e.g. civil complaints), are presumed “open to public access.” Sup. R. 44(B) and 45(A). Court records are 
“submitted to a court or filed with a clerk of court[.]” regardless of physical form. Sup. R. 44(B) and (C)(1) (emphasis 
added). To “file” a civil complaint “means to deposit a document with a clerk of court,” which means to “deliver a 
document to the custody of a court...” Sup. R. 44(I) and (F) (emphasis added); see also Kahler-Ellis Co. v. Ohio 
Turnpike Commission, 225 F.2d 922 (6th Cir.1955) (confirming complaints are considered “filed” upon delivery into 
the custody of the clerk of court). A civil complaint is thus filed upon its submission, delivery, or deposit into the 
custody of the clerk or court. Thus, the right of access attaches at that time, meaning upon receipt. 
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(2) Defendant cannot justify her no-access-before-process policy.  

When the First Amendment right of access arises under the “experience and logic” test, the 

burden then falls on the party opposing disclosure to show compelling reasons that justify 

confidentiality.” United States v. Campbell, 2021 WL 1975319, *1 (S.D. Ohio 2021) (quoting In 

re Morning Song Bird Food Litig., 831 F.3d 765, 773 (6th Cir. 2016)). “ ‘Only the most compelling 

reasons can justify non-disclosure of judicial records.’ ” Shane, 825 F.3d at 305 (quoting In re 

Knoxville News-Sentinel Co., 723 F.2d 470, 476 (6th Cir. 1983).  Even where a party can show a 

compelling reason why certain documents should be withheld, the closure itself must be narrowly 

tailored to serve that reason. See Shane, 825 F.3d at 305 (citing as an example Press-Enterprise I, 

464 U.S. 501 (1984)); see also Jackson, No. CIV A H-09-1844, 2009 WL 2163609, *3 (quoting

United States v. Edwards, 823 F.2d 111, 115 (5th Cir. 1987) (citing Press-Enterprise II, 478 U.S. 

at 14-15)) (To overcome the “strong presumption in favor of openness,” Defendant must show 

more than just compelling reasons; the reasons themselves must be an “overriding interest based 

on findings that closure is essential to preserve higher values and is narrowly tailored to serve that 

interest.”)

Because “[t]he newsworthiness of a particular story is often fleeting[,] [t]o delay or postpone 

disclosure undermines the benefit of public scrutiny and may have the same result as complete 

suppression.” Id. (emphasis added). “Each passing day may constitute a separate and cognizable 

infringement of the First Amendment.” accord Jackson, No. CIV A H-09-1844, 2009 WL 2163609, 

*4 (internal citations omitted); Lugosch, 435 F.3d at 127 (citations omitted); In re Charlotte Observer, 

882 F.2d 850, 856 (4th Cir. 1989) (even “minimal delay” in access undermines the First Amendment);

Globe Newspaper Co. v. Pokaski, 868 F.2d 497, 507 (1st Cir. 1989) (“even a one to two day delay 

impermissibly burdens the First Amendment”); See e.g. Gabel, No. 2:21-CV-000132, 2021 WL 
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5416650, *16 (quoting Bernstein, 814 F.3d at 141) (“Timely public access to court documents 

‘allows the public to understand the activity of the ... courts, enhances the court system's 

accountability and legitimacy, and informs the public of matters of public concern.’ Defendants’ 

pre-access review thwarts these objectives in an inconsistent, unpredictable, and unjustifiable 

manner.”)  

Defendant’s no-access-before-process policy (See E-Filing Order at 2) has created significant 

delays in access at FCCCP. Defendant cumulatively has made, on average, 5.76% of all new 

complaints available to the press and public on the day of filing, with 34.98% withheld until the 

next day, 18.47% withheld for two days, and 40.79% withheld for three days or more. Angione 

Decl., ¶ 24, Ex. 2, at 114. These delays continue to the present day. 

Defendant can only justify these excessive delays in access at FCCCP if she can show that 

her no-access-before-process policy is necessitated by a compelling government interest and is 

narrowly tailored to serve that interest. Yet she cannot.  

a. Defendant’s no-access-before-process policy is not essential to an  
    compelling government interest, and it is not narrowly tailored.  

Defendant simply cannot justify the delay in access to newly e-filed civil complaints, as her 

policy is not essential to preserve higher values and is not narrowly tailored.  

Defendant’s policy is not essential to a compelling government interest. 

Defendant has failed to cite an overriding interest to support her no-access-before-process 

policy and practice.  In her November 22, 2021, letter to Courthouse News, Defendant tries to 

justify her no-access-before-process policy by referencing the E-Filing Order’s definitions of 

“confidentiality” and “clerk review,” and further stating that her “[o]ffice’s main objective is to 

provide accurate information to the media and the public.” Girdner Decl., ¶¶ 55-56, Ex. 8. 
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Defendant further attempts to argue that if her “Office were to provide access to media outlets, 

including Courthouse News Service, prior to review and acceptance, it could create a scenario in 

which the media is reporting inaccurate information, potentially causing irrevocable harm.” Id., 

Ex. 8. But there is no cognizable threat of reporting inaccurate information.  

Courthouse News strives to publish only accurate information. The CNS Central Ohio 

Report, for example, publishes a list of new civil complaints filed each day in FCCCP and in other 

courthouses covered by the Report. Angione Decl., ¶ 7, Ex. 1. This daily Report identifies the party 

who submitted the complaint, the named defendant(s), and the plaintiff’s attorney, and it includes 

a brief synopsis of the complaint’s claims and allegations. Id. Because this information is obtained 

directly from a complaint, as submitted by the e-filer, Courthouse News only reports truthful 

information based on an event that occurred in real time. In other words, the Report publishes a 

list of new complaints that were submitted by a filer and were received by Defendant.  

The e-filer types case information into the e-filing system and submits a new complaint by 

uploading a document. When the Defendant receives the newly e-filed complaint and associated 

case information, Courthouse News reports on the information contained therein. For each case, 

Courthouse News accurately reports that on a given date, a party or parties submitted a complaint 

against some other party or parties. See Angione Decl., ¶ 7, Ex. 1. That information – that a filing 

occurred – is and remains accurate, or “truthful,” regardless of what may happen thereafter. See 

The Florida Star v. B.J.F., 491 U.S. 524, 533, 109 S. Ct. 2603, 2609, 105 L. Ed. 2d 443 (1989) 

(citing Cox Broad. Corp. v. Cohn, 420 U.S. 469, 491, 95 S. Ct. 1029, 1044, 43 L. Ed. 2d 328 

(1975)) (quoting Garrison v. State of La., 379 U.S. 64, 73, 85 S. Ct. 209, 215, 13 L. Ed. 2d 125 

(1964)) (The U.S. Supreme Court recognizes an “overarching public interest, secured by the 

Constitution, in the dissemination of truth.”) (internal quotation marks omitted). In other words, 
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even if an error occurs in entering case information (e.g. selecting the wrong filing type), that error 

is an event that occurred in real time. Should that information be later modified, the modification 

is another event that occurred in real time.12 There is, thus, no cognizable danger that Courthouse 

News will publish “inaccurate information.”  

Defendant’s policy is not narrowly tailored.

Defendant’s “confidentiality” policy is at odds with Ohio law and FCCCP’s own E-Filing 

Order. In addition, there are a number of less restrictive means through which Defendant can 

process new complaints. Ohio Sup. R. 45(E)(3) requires the court “restricting public access to a 

case document or information in a case document” to “use the least restrictive means available[.]” 

(emphasis added).  

Defendant’s no-access-before-process policy, as articulated in the E-Filing Order, makes 

every complaint submitted to Defendant “confidential” until Defendant completes her “review” 

process. This policy and practice is needlessly over restrictive. The E-Filing Order already contains 

other narrowly tailored e-filing guidelines to further the compelling government interest in 

protecting matters of personal privacy, such as the identities and matters referenced in confidential 

filings. Parties seeking to file documents under seal are required to make such filings in person 

(i.e. paper or “conventional” filings) and with pre-filing Court approval. See Compl., Ex. A at 13-

14.13 The E-Filing Order also places the responsibility for omitting personal identifiers “solely with 

the party” submitting case documents with the court. See Sup. R. 45(D)(3).  

12 The E-Filing Order also recognizes these filing errors and subsequent corrections as events occurring in real time. 
See Compl., Ex. A, 18. Defendant does not delete the docket text related to the filing error, but she will annotate the 
docket with a notice of correction, the reason for deletion, and that the filer was notified. Id. These filing errors may 
also be noted by Court entry indicating the filing error, or an order striking the document filed in error. Id.  
13 Defendant’s E-Filing Order also requires confidential filings, such as docs filed under seal and presented to the 
Court for in camera review, “shall be filed conventionally, unless expressly required to be filed electronically by the 
Court.” Compl., Ex. A, 14. In other words, truly confidential filings are not e-filed at all – they are paper-filed. 
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Ohio Sup. Rule 45 also relieves FCCCP and Defendant from this responsibility, stating that 

the “court or clerk is not required to review the case document to confirm that the party has omitted 

personal identifiers, and shall not refuse to accept or file the document on that basis.” Id. (emphasis 

added). The Ohio Rules of Superintendence and FCCCP’s E-Filing Order – without the 

“confidentiality” policy and with a modified, post-access “clerk review” process – are the least 

restrictive means for protecting the compelling government interest in protecting matters of 

personal privacy. The state and local rules already place the primary responsibility to abide by such 

rules on the filers, and the local rules even limit confidential documents to the paper-filing process. 

By broadening these Rules to make all electronic filings confidential, Defendant is restricting the 

press and public from reviewing non-confidential documents within their First Amendment right 

of access.  

Defendant’s no-access-before-process policy suggests that access can never come before or 

at the same time as processing. Access and processing, however, are not mutually exclusive. See 

Jackson, 2009 WL 2163609, *5 (“Defendants attempt to argue that providing Plaintiff with same-

day access interferes with their important objective of ‘getting online and not in line.’ …However, 

as Plaintiff argues, same-day access and online access are not mutually exclusive.”) (emphasis 

added). Defendant can provide the press and public with pre-processing, on-receipt access to new 

complaints, via either an auto-accept system or a press review queue. Tybera’s eFlex e-filing system 

“can be configured to automatically assign submissions… based on certain criteria” so that 

Defendant can “[c]reate unlimited work/shared queues,” such as a press review queue. 14  Yet 

Defendant chooses not to utilize these readily available features, and instead unnecessarily restricts 

access to new civil complaints, continuing to stand in stark contrast to other state and federal courts 

14 See eFlex eFiling System: The Clerk & Judge Experience, Tybera, Inc., https://www.tybera.com/eflex/#fully-
integrated-efiling (emphasis added). 
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around the country, such as this Court, that provide timely on-receipt access.  

As shown by Utah’s state courts, Tybera’s eFlex system can automatically accept new e-

filings and provide access within minutes, thus allowing clerk processing to be completed as time 

permits. Angione Decl., ¶ 25-26; see also Girdner Decl., ¶¶ 35-36. Between November 8, 2021, 

and December 3, 2021, Utah’s state courts provided on-receipt access to 95.54% of its new e-

filings. Angione Decl., ¶ 25, Ex. 3, at 6.    

This same pre-processing, auto-accept system is also used by federal courts in Ohio, 

including this U.S. District Court for the Southern District of Ohio, through the CM/ECF software. 

Angione Decl., ¶ 27; see also Girdner Decl., ¶¶ 33, 38. The two figures below compare Courthouse 

News’ tracking data of newly filed civil complaints between January 1, 2022, and May 31, 2022, 

for FCCCP and for this U.S. District Court for the Southern District of Ohio.  

Franklin County Court 
of Common Pleas 

U.S. District Court for the 
Southern District of Ohio 

Angione Decl., ¶ 24, Ex. 2 at 114. Angione Decl. ¶ 28, Ex. 4 at 29. 

During that time-period, FCCCP withheld access to 94.24% of all new civil complaints by 

at least one day. Id., ¶ 24, Ex. 2, at 114. During that same time-period, this Court provided access 

to 96.29% of all newly filed civil complaints on the same day they were filed. Id., ¶ 28, Ex. 4, at 

29. It is undisputed that Defendant can complete her review process while simultaneously allowing 

press and public on-receipt, remote access to new complaints. Thus, Defendant’s no-access-before-
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process policy of delaying access until after clerk review is not narrowly tailored. Accordingly, this 

Court should grant Courthouse News’ motion for injunctive relief.  

B. THE REMAINING FACTORS WEIGH IN FAVOR OF GRANTING A 
PRELIMINARY INJUNCTION. 

Having established a probability of success on the merits of its First Amendment claim, it 

follows that Courthouse News will continue to suffer irreparable harm without injunctive relief, as 

“[t]the loss of First Amendment freedoms, for even minimal periods of time, unquestionably 

constitutes irreparable injury.” Ashcroft, 303 F.3d at 710 (citing Newsom v. Norris, 888 F.2d 371, 378 

(6th Cir.1989)) (quoting Elrod, 427 U.S. at 373); accord New Mexico Admin. Off. of the Cts., No. 

CIV 21-0710 JB/LF, 2021 WL 4710644, *13; Tingling, No. 17-C-7933, 2016 WL 8739010, Tr. at 

52:24-25; 53:1-4 (citing Lugosch, 435 F.3d at 127); Jackson, No. CIV A H-09-1844, 2009 WL 

2163609, *4; Schaefer, 440 F. Supp. 3d at 559, aff'd, 2 F.4th 318 (recognizing that “[e]ach passing 

day may constitute a separate and cognizable infringement of the First Amendment.”) (citations 

omitted); and Gabel, No. 2:21-CV-000132, 2021 WL 5416650, *14 (“[T]he focus must be on whether 

any delay is appropriate because any restriction on the First Amendment right of access must have 

‘sufficient justification.’ ”)  

Any delay in access to newly filed civil complaints implicates the First Amendment “because 

the information contained in the [withheld complaints] will be stale[,]” and “no subsequent remedial 

measures can cure this loss[.]” Ashcroft, 303 F.3d at 710-11 (citations omitted); see also Girdner 

Decl., ¶ 47. “[I]n the context of an electronic filing system… placing newly filed complaints in a 

review queue” for processing, is “the only obstacle to immediate access to newly filed complaints.” 

Gabel, No. 2:21-CV-000132, 2021 WL 5416650, *9, notice of appeal filed. 

The balance of the equities, or the “balance of hardships,” factor weighs against Defendant 

and in favor of granting Courthouse News’ request for an injunction. See Brinkman v. Budish, 692 F. 
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Supp. 2d 855, 865 (S.D. Ohio 2010) (citing U.S. Matusoff  Rental Co., 494 F.Supp.2d 740, 756 (S.D. 

Ohio 2007); see also Phelps-Roper v. Nixon, 545 F.3s 685, 690 (8th Cir. 2008) (finding that the 

balancing of equities generally favors constitutionally protected freedom of expression) (internal 

quotations omitted).15 As the District Court found in Tingling, “the balance of the hardships tips in 

[Courthouse News’s] favor” because “[Courthouse News] will be denied its First Amendment right 

of access to new case-initiating documents unless the Court issues this preliminary injunction while 

the clerk has alternative constitutional ways to address” its concerns. 2016 WL 8739010, Tr. at 53:5-

9; see also Jackson, 2009 WL 2163609, *5.  

Defendant has available alternatives to achieve her goal of providing “accurate information 

to the media and the public.” Girdner Decl., ¶ 54, Ex. 8. Tybera’s eFlex e-filing software system 

provides filing features and configurations that allow Defendant to control the intake process and 

maintain accuracy. Defendant can require e-filers to input specific case information; designate a 

category, type, and subtype for all documents being filed; and select a filing option that automatically 

sends a new filing to a certain review queue – all before the e-filer submits the new filing. Moreover, 

Defendant already has safeguards in place to protect against Defendant’s stated interest in preventing 

reporting of inaccurate information. See e.g. Gabel, No. 2:21-CV-000132, 2021 WL 5416650, at *15-

16. First, the primary responsibility of filing accurate documents, and documents complying with the 

E-Filing Order, is placed on the filer. Should an inaccuracy or error occur, the E-Filing Order 

contemplates various post-access methods for correcting those errors with or within newly-filed 

documents and annotating those errors and/or corrections on the docket. See Compl., Ex. A, 17-18. 

These safeguards, combined with post-access review, are sufficient to protect Defendant’s stated 

interest. Thus, Defendant cannot point to any evidence that her pre-access review process is narrowly 

15 Nixon was overruled on other grounds by Phelps-Roper v. City of Manchester, 697 F.3d 678, 692 (8th Cir. 2012) 
(en banc). 
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tailored and essential to preserving higher values.   

Defendant’s no-access-before-process policy effectively bans publication of all information

contained in such complaints until after an average of eight hours’ delay. Id., ¶¶ 54-56, Ex. 8. This 

“blanket prohibition” is “[a] ban on reporting news just at the time the audience would be most 

receptive,” which would be “effectively equivalent to a deliberate statutory scheme of censorship.” 

Planet III, 947 F.3d at 594. An injunction against Defendant’s blanket ban will not cause harm to 

the Defendant, or even the public, because there are other ways to seek closure, or sealing, of 

complaints in individual cases at appropriate times. See Ashcroft, 303 F.3d at 711; accord Jackson, 

No. H-09-1844, 2009 WL 2163609, *5 (finding an injunction was warranted where Courthouse News 

would be denied its First Amendment right of access, “while Defendants have alternative, 

constitutional ways to…address their administrative concerns”); Gabel, 2021 WL 5416650, *17 

(citing Agudath Israel of Am. v. Cuomo, 983 F.3d 620, 637 (2d Cir. 2020) (“No public interest is 

served by maintaining an unconstitutional policy when constitutional alternatives are available to 

achieve the same goal.”)) Defendant can provide access to non-confidential complaints through 

Tybera’s easily configurable features, and any confidential complaints containing sensitive 

information are required to be filed in person, pursuant to Defendant’s E-Filing Order. Any further 

need for processing to ensure “accurate information” can be handled after timely access is provided. 

Injunctive relief would also serve the public interest because there is “an important First 

Amendment interest in providing timely access to new case-initiating documents” (Tingling, 2016 

WL 8739010, Tr. at 53:14-17), thereby allowing “timely reporting on the operations of the courts.” 

Gabel, 2021 WL 5416650, *17 (citations omitted). There is no government or public interest in 

enforcing an unconstitutional law. See Ashcroft, 322 F.3d at 247. Defendant’s no-access-before-

process policy is unconstitutional. It enforces a blanket ban on all new filings from press and public 
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access, improperly marks, or seals, non-confidential filings as confidential without prior court order, 

and therefore unjustifiably restricts Courthouse News’ First Amendment right to timely access and 

report the true contents of public court records. “In a society in which each individual has but limited 

time and resources with which to observe at first hand the operations of the government, he relies 

necessarily upon the press to bring to him in convenient form the facts of those operations … a 

public benefit is performed by the reporting of the true contents of [public court records] by the 

media.” Cox Broad. Corp., 420 U.S. at 491, 495. If Courthouse News’ protected expression is 

delayed, “then the expression of the newspapers, lawyers, libraries and others who rely on CNS for 

information will also be stifled.” Planet I, 750 F.3d at 788. 

Furthermore, injunctive relief will not require an “ongoing federal audit” of a state judicial 

system or amount to any “major continuing intrusion… into the daily conduct of state proceedings.” 

See Planet III, 947 F.3d at 591, n.4; accord Schaefer, 2 F.4th at 324-325, n.2 (explaining that Younger 

Rizzo, and O’Shea provide no basis for abstention); Tingling, 2016 WL 8739010, Tr. at 47:5-48:11. 

Following the injunctive order in Gabel, the Vermont state court officials implemented an auto-accept 

system in just three weeks. Girdner Decl., ¶ 45. In Tingling, the New York county clerk implemented 

a public queue for new civil complaints within six weeks of the injunctive order, just in time for the 

next court date after the injunction hearing. Girdner Decl., ¶ 42. 

This Court should join the district courts throughout this nation and grant the requested 

injunctive relief. The Defendant has failed to meet her burden of demonstrating that her policy of 

refusing to provide the public and press access to newly e-filed complaints until after clerk review is 

essential to preserve higher values. She has also failed to demonstrate that her no-access-before-

process policy is narrowly tailored to serve that interest.  
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C. ANY INJUNCTION BOND SHOULD BE WAIVED OR NOMINAL. 

As for the bond under Fed. R. Civ. P. 65(c), where the enjoined party is unlikely to suffer 

monetary damages or harm, it is well within the Court’s discretion to not impose a bond. See 

O'neill v. Coughlan, No. 1:04CV1612, 2004 WL 7341259, *9-10 (N.D. Ohio Sept. 14, 2004). The 

“[Sixth] [C]ircuit has upheld the decision to grant preliminary injunctive relief without requiring 

security where there strength of the plaintiff's case and the public interest warranted it.” Id., *9 

(citing Moltan Co. v. Eagle-Picher Indus., 55 F.3d 1171, 1176 (6th Cir. 1995)). In O’neill, this 

Court decided the plaintiff need not post security, as “there is no cognizable cost to being 

prohibited from disciplining someone for exercising his constitutional rights.” Similarly, 

Defendant will suffer no cost if she is prohibited from withholding access to new complaints, as 

Courthouse News is simply asking to see such complaints contemporaneously upon their receipt by 

Defendant. Due to the relative ease of Tybera’s customizable review queue feature, Defendant and 

FCCCP are unlikely to experience any harm. Accordingly, this Court should also exercise its 

discretion not to impose a bond or set a nominal bond. 16

V. CONCLUSION 

The public depends on the press for news and information about the judicial branch of 

government and thus the right of access to court filings serves an important role in the free 

expression of not just the press, but also the public. Moreover, the advent of e-filing should not 

erase the historical tradition of access to new civil complaints. Technology should illuminate the 

halls of government, not darken them. Accordingly, Courthouse News respectfully requests that 

its motion be granted, that Defendant be preliminarily enjoined from restricting access to newly 

16 In Jackson, the court ordered “a nominal bond of $1,000 as security” (No. H-09-1844, 2009 WL 2163609, *5), and 
in Tingling, the court set a bond “in the amount of $5,000.” No. 16 Civ. 8742 (ER), 2016 WL 8739010, Tr. at 53:18-20. 
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filed civil complaints until after such complaints are processed, and that Defendant be directed to 

make such complaints accessible in a contemporaneous manner upon receipt. 

Dated this 13th day of June, 2022. 

Of Counsel: 

GRAYDON HEAD & RITCHEY LLP 
312 Walnut Street 
Suite 1800 
Cincinnati, OH 45202 
Phone: (513) 621-6464 
Fax:     (513) 651-3836 
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/s/ John C. Greiner  
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