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STATEMENT REGARDING ORAL ARGUMENT 
 

Appellee respectfully submits that the appeal can readily be resolved on the 

written record, without the necessity of oral argument. 
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STATEMENT OF THE ISSUES 

This case involves a First Amendment challenge to the City of Atlanta’s (the 

“City”) Policy that prohibits speakers from identifying themselves as candidates 

during Atlanta City Council (“City Council”) meetings and City Council committee 

meetings (the “Policy”). The District Court granted the City’s motion for summary 

judgment based on its rulings that City Council meetings and committee meetings 

were limited public fora, and that the Policy was reasonable and viewpoint neutral.    

In the District Court, Appellant Matthew Cardinale’s primary argument was 

that the Policy failed strict scrutiny, which Cardinale asserted applied because the 

Supreme Court supposedly sub silentio eviscerated the limited public forum analysis 

in Reed v. Town of Gilbert, 576 U.S. 155 (2015).  Fortunately, the District Court 

correctly recognized that the limited public forum and its requirements of viewpoint 

neutrality and reasonableness remain alive and well.   

The five arguments that Cardinale now raises on appeal provide no basis for 

reversal because they either challenge rulings that the District Court never made; 

Cardinale waived them by failing to raise them below; and/or because they have no 

basis in the limited public forum analysis.  Thus, the only issues that Cardinale 

properly preserved for appeal are (1) whether the Policy is viewpoint-neutral and 

reasonable, and (2) whether Reed v. Town of Gilbert subjects all content-based 

regulations in limited public fora to strict scrutiny.  
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I. The Policy is viewpoint-neutral and reasonable. 

The Policy is viewpoint-neutral because it applies to candidates and 

incumbents alike. And it is reasonable because it is the least restrictive means of 

implementing the permissible ban on campaign-related speech at City Council 

meetings. The Policy does not prevent a candidate speaking before City Council 

from discussing any topic the speaker desires so long as they avoid self-identifying 

as a candidate.  Thus, this Court should affirm the District Court’s ruling that the 

Policy does not violate the First Amendment, as applied or facially.   

II. Strict scrutiny does not apply because Reed v. Town of Gilbert had no 
impact on the limited public forum analysis. 

 
Cardinale argues that “the District Court erred by finding that the Reed v. 

Town of Gilbert standard of review of strict scrutiny for content-based restrictions 

upon First Amendment speech, and its requirement of a compelling government 

interest, had no impact upon fora other than traditional public fora.”1  But Reed could 

not have heightened the standard for reviewing governmental speech restrictions in 

limited public fora because Reed did not even arguably involve a limited public 

forum. Thus, Reed could not and did not overrule this Circuit’s many decisions 

holding that governmental restrictions in limited public fora must only be viewpoint 

 
1 Appellant’s Br. at 54. 
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neutral and reasonable. And for the reasons explained supra, the Policy easily 

survives those generous standards. 
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STATEMENT OF THE CASE 

I. Factual Background 

The City of Atlanta Code of Ordinances makes clear that City Council and 

Committee Meetings were not established to be traditional public forums and that 

the presiding officers have the ability to limit the speakers’ speech—not just by time 

and place but also by topic.  Section 2-104 of the Atlanta Code of Ordinances states 

in relevant portion: “Any member of the public may speak to the council on matters 

of public concern, including matters of general policy, efficiency, and the conduct 

of city government, provided that the president may rule out of order personal, 

abusive, or indecorous language.” (Emphasis added). Section 2-136 of the Code 

further states in relevant part:  

the chairperson may limit receipt of such remarks to legislation 
pending before [a] committee; may bar comments pertaining to 
legislation for which public hearings have been held; may rule out of 
order personal, abusive, or indecorous language; and may further limit 
the time allotted to each person to no less than one minute, provided 
that the chairperson shall provide at least one minute per person prior 
to the committee taking action on the first legislative item appearing on 
the agenda. 
 

Atlanta, Ga., Code of Ordinances § 2-136 (emphasis added).  Based on the plain 

language of the City of Atlanta’s Code of Ordinances, public comment at City 

Council meetings and Council Committee meetings have long been limited in scope 

and topic.  
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The Policy that is the subject of Cardinale’s First Amendment challenge is yet 

another example of how Atlanta’s City Council meetings and Committee meetings 

are limited public fora.  As the Parties stipulated below, “[t]he City prohibits 

campaigning for public office within City Hall.”2  “As part of the prohibition against 

campaigning for public office within City Hall, the City has a policy prohibiting 

speakers from identifying themselves as candidates during Atlanta City Council 

Meetings and/or Committee Meetings” (the “Policy”).3  “The [Policy] also prohibits 

incumbent members of the City Council from identifying themselves as candidates 

during Atlanta City Council Meetings and/or Committee Meetings.”4   

Cardinale “is likely to become a candidate in the future.”5  He “seeks to 

identify himself as a candidate during the public comment portion of Atlanta City 

Council Meetings and/or Committee Meetings.”6  Thus, “[t]he [Policy] prohibiting 

campaigning within City Hall, which includes the prohibition of candidates 

identifying themselves as candidates during Atlanta City Council Meetings and/or 

Committee Meetings, will likely apply to [Cardinale] in the future.”7  But no record 

 
2 ECF No. 95 ¶ 2; ECF No. 99. 
3 ECF No. 95 ¶ 3; ECF No. 99. 
4 ECF No. 95 ¶ 4; ECF No. 99. 
5 ECF No. 95 ¶ 5; ECF No. 99.  The City further notes that Cardinale has also claimed 
that he is in fact currently a candidate.  ECF No. 145 at 2. 
6 ECF No. 95 ¶ 1; ECF No. 99. 
7 ECF No. 95 ¶ 6; ECF No. 99. 
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evidence shows that the City has generally prohibited Cardinale from commenting 

before the City Council, or that the City has denied Cardinale the opportunity to 

address the City Council and its committees regarding the subject matter of his 

complaints. 

II. Course of Proceedings 

Plaintiff Matthew Cardinale initiated this action against the City of Atlanta by 

filing his Complaint pro se in the Fulton County Superior Court.8  During the 

pendency of the litigation, Cardinale passed the Georgia Bar Exam and was admitted 

to the Georgia Bar.9  He amended the Complaint on February 10, 2020.10  The First 

Amended Complaint alleged eight claims:  Count One sought a declaratory 

judgment that the Policy violated the First Amendment, as applied to Cardinale.11  

Count Two requested a declaratory judgment that the Policy facially violated the 

First Amendment.12  Count Three alleged that the Policy violated the City’s Charter 

and Code of Ordinances.13  Count Four requested a declaratory judgment that no 

 
8 See generally Complaint, ECF No. 1-1.  
9  See October 2020 Georgia Bar Examination Pass List, State Bar of Georgia, 
https://www.gabaradmissions.org/getpdfform.action?id=1920 (last accessed June 2, 
2021). 
10 See generally First Amended Complaint (“FAC”), ECF No. 3-2. 
11 FAC at 30-31, ECF No. 3-2. 
12 Id. at 31-35, ECF No. 3-2. 
13 Id. at 35-36, ECF No. 3-2. 
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policy exists.14  Count Five sought a declaratory judgment that the Policy was 

unconstitutionally vague.15  The First Amended Complaint also contained a claim 

seeking an in camera inspection of the minutes of two Executive Session Meetings 

of Atlanta City Council Committees (“Open Meetings Act claim”), and two claims 

arising from the City’s alleged failure to respond to an Open Records Act request 

that Mr. Cardinale submitted in February 2020 (“Open Records Act claims”).16 

On March 9, 2020, the City removed this case to federal court.17  Cardinale 

then filed a motion to remand the case, which the City opposed.18  The District Court 

granted the motion to remand in part and denied the motion in part.19  Specifically, 

the District Court granted the motion to remand the Open Meetings Act and Open 

Records Act claims and denied the motion in all other respects.20   

On August 7, 2020, the City filed its motion for summary judgment.21  

Cardinale responded on August 18, 2020, and in his response, he “waive[d]” Counts 

 
14 Id. at 36-37, ECF No. 3-2. 
15 Id. at 37, ECF No. 3-2. The FAC contains two claims labeled “Count Five,” but 
“Count Five” when used herein refers only to the vagueness claim. 
16 Id. at 38-43, ECF No. 3-2. 
17 Defendant’s Notice of Removal, ECF No. 1. 
18 Plaintiff’s Motion to Remand, ECF No. 5; Defendant City of Atlanta’s Response, 
ECF No. 15. 
19 Order and Opinion at 24-25, ECF No. 62. 
20 Id. 
21 ECF No. 113. 
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Three, Four, and Five.22  On December 8, 2020, Cardinale moved for summary 

judgment on Counts One and Two of the complaint. 

The District Court granted the City’s motion for summary judgment and 

denied Cardinale’s.  It ruled that “the City’s public comment period before the City 

Council and its Committees constitutes a limited public forum.”23 “The Court also 

note[d] that, in his surreply, Mr. Cardinale states that he agrees that ‘Atlanta City 

Council Meetings and Council Committee Meetings are limited public forums.’”24 

The District Court reiterated the longstanding proposition that “[i]n a limited public 

forum, a government entity may impose restrictions on speech that are reasonable 

and viewpoint neutral.”25   

The District Court ruled “that the restriction at issue is viewpoint neutral” 

because it “applies across-the-board and does not restrict the substance of Mr. 

Cardinale’s complaints.”26 And it ruled that the Policy is reasonable because 

“allowing discussion of candidacy or incumbency during public comment could be 

disruptive to the business of the City.”27  As the District Court explained, “were the 

 
22 ECF No. 117 at 4. 
23 Order at 11, ECF No. 150. 
24 Id. (quoting (Pl. Surreply, Doc. 126-1 at 5.)) 
25 Id. (internal quotation marks omitted). 
26 Id. at 16. 
27 Id. at 19. 
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City to allow a speaker’s mention of his status as a candidate, it could be difficult 

for the presiding council member to determine when such a disclosure crossed the 

boundary into official ‘campaigning,’ which is undisputedly a permissible 

restriction.”28 “Allowing a presiding member to make instantaneous calls on whether 

a particular statement violates a no-campaigning policy could potentially open up 

the City to liability for unequal treatment or impermissible discretionary and 

arbitrary decisions of the presiding member.”29  Thus, the District Court explained, 

“[b]ecause the City’s policy is viewpoint neutral and reasonable, it does not violate 

the First Amendment facially or as applied to Mr. Cardinale.”30 

Cardinale timely appealed, and the City hereby responds in opposition. 

III. Statement of the Standard of Review 

This Court “review[s] de novo a district court’s grant of summary 

judgment . . . .”31 Summary judgment should be granted when “there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of 

law.”32 A genuine dispute as to a material fact exists when “the evidence is such that 

 
28 Id. at 18-19 (quoting Cleveland v. City of Cocoa Beach, 221 F. App’x 875, 879 
(2007)). 
29 Id. 
30 Id. at 21. 
31 Jurich v. Compass Marine, Inc., 764 F.3d 1302, 1304 (11th Cir. 2014). 
32 Fed. R. Civ. P. 56(a). 
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a reasonable jury could return a verdict for the nonmoving party.”33  “The moving 

party bears the initial burden of demonstrating the absence of a genuine dispute of 

material fact.”34   “If the nonmoving party would have the burden of proof at trial, 

there are two ways for the moving party to satisfy this initial burden.”35  “The first 

is to produce ‘affirmative evidence demonstrating that the nonmoving party will be 

unable to prove its case at trial.’”36  “The second is to show that there is 

an absence of evidence to support the nonmoving party’s case.”37  “If the moving 

party satisfies its burden by either method, the burden shifts to the nonmoving party 

to show that a genuine issue remains for trial.”38  “At this point, the nonmoving party 

must go beyond the pleadings, and by its own affidavits, or by depositions, answers 

to interrogatories, and admissions on file, designate specific facts showing that there 

is a genuine issue for trial.”39 

 

 
33 FindWhat Inv’r Grp. v. FindWhat.com, 658 F.3d 1282, 1307 (11th Cir. 2011) 
(quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). 
34 Id. (citing Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)). 
35 Evanston Ins. Co. v. DCM Contracting, Inc., 441 F. Supp. 3d 1336, 1341–42 (N.D. 
Ga. 2020).   
36 Id. (quoting United States v. Four Parcels of Real Prop., 941 F.2d 1428, 1438 
(11th Cir. 1991)). 
37 Id. (internal quotation marks omitted). 
38 Id.  
39 Id. (internal quotation marks omitted). 
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SUMMARY OF THE ARGUMENT 

The City of Atlanta, in reliance on the longstanding rule that “public bodies 

may confine their meetings to specified subject matter,”40 prohibits speakers from 

identifying themselves as candidates during Atlanta City Council (“City Council”) 

meetings and City Council committee meetings (the “Policy”). This prohibition is 

an important part of how the City implements its ban on campaigning in City Hall 

specifically during City Council and Council committee meetings.   

The District Court correctly rejected Appellant Matthew Cardinale’s various 

challenges to the Policy.  Cardinale’s primary argument in the District Court was 

that the Policy failed strict scrutiny, which Cardinale asserted applied because the 

Supreme Court supposedly sub silentio eviscerated the limited public forum analysis 

in Reed v. Town of Gilbert, 576 U.S. 155 (2015).  Fortunately, the District Court 

correctly recognized that the limited public forum and its requirements of viewpoint 

neutrality and reasonableness remain alive and well.   

Measured against those standards, the Policy easily survives Cardinale’s as-

applied and facial First Amendment challenges.  The Policy is viewpoint-neutral 

because it applies to candidates and incumbents alike. And it is reasonable because 

it is the least restrictive means of implementing the permissible ban on campaign-

 
40 City of Madison, Joint Sch. Dist. No. 8 v. Wisconsin Emp’t Relations Comm’n, 
429 U.S. 167, 176 n.8 (1976). 
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related speech at City Council meetings. The Policy does not prevent a candidate 

speaking before City Council from discussing any topic the speaker desires so long 

as they avoid self-identifying as a candidate.  Thus, this Court should affirm the 

District Court’s ruling that the Policy does not violate the First Amendment, as 

applied or facially.   

The five arguments that Cardinale now raises on appeal provide no basis for 

reversal because they challenge rulings that the District Court never made; Cardinale 

waived them by failing to raise them below; and/or because they have no basis in 

the limited public forum analysis. 

First, the District Court never ruled that the City had a “government 

interest in . . . polic[ing] the relevance of public comments,”41 nor was that sentiment 

implicit in the ruling below.  Thus, the Court should reject Cardinale’s argument that 

“[t]he District Court erred by finding that the City of Atlanta had a government 

interest in . . . policing the relevance of public comments.” 

Second, the District Court never found that the Policy caused Cardinale to 

suffer no harm.  Cardinale argues that “[t]he District Court erred by finding that [he] 

was not harmed by [the] Policy.”42   But to demonstrate that the District Court ruled 

that he suffered no harm, Cardinale’s brief quotes the District Court’s discussion of 

 
41 See generally Appellant’s Br. at 31. 
42 Id. at 36. 
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why the Policy is viewpoint neutral.43  The District Court never ruled that Cardinale 

suffered no harm as a result of the Policy, and this Court should therefore reject 

Cardinale’s argument for the reversal of any such ruling. 

Third, Cardinale has waived the argument that Atlanta’s City Council 

Meetings and Committee Meetings are designated public fora rather than limited 

public fora.  Cardinale argues for the first time on appeal that Atlanta’s City Council 

Meetings and Committee Meetings are designated, rather than limited public fora.  

In the District Court, Cardinale sang a very different tune.  There he argued that he 

“has never denied that limited public forums continue to exist, or that the Atlanta 

City Council Meetings and Council Committee Meetings are limited public 

forums.”44   

Straining credibility, he now argues that “he was referring to [the] City of 

Atlanta’s Council Meetings and Committee Meetings as limited public fora under 

[the] tripartite analysis announced” in two Supreme Court decisions, respectively in 

1983 and 1985.45   But even if that were the case, and a fair review shows that it is 

not, Cardinale never argued below that City Council Meetings and Committee 

meetings are designated public fora.  Thus, even if his concession that City Council 

 
43 Id. at 37. 
44 ECF No. 126-1 at 2 (emphasis added). 
45 Appellant’s Br. at 46-47. 
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Meetings and Committee Meetings are limited public fora did not amount to a 

stipulation, he has nonetheless waived the ability to argue otherwise on appeal by 

failing to raise the argument in the District Court.  As this Court has repeatedly held, 

it will not consider arguments raised for the first time on appeal.46 

Fourth, Reed v. Town of Gilbert does not require this Court to apply strict 

scrutiny to assess the constitutionality of speech restrictions in limited public fora.  

Cardinale argues that “the District Court erred by finding that the Reed v. Town of 

Gilbert standard of review of strict scrutiny for content-based restrictions upon First 

Amendment speech, and its requirement of a compelling government interest, had 

no impact upon fora other than traditional public fora.”47  But Reed could not have 

heightened the standard for reviewing governmental speech restrictions in limited 

public fora because Reed did not even arguably involve a limited public forum.  

Thus, Reed could not and did not overrule this Circuit’s many decisions holding that 

governmental restrictions in limited public fora must only be viewpoint neutral and 

reasonable.  And for the reasons explained supra, the Policy easily survives those 

generous standards. Moreover, the Policy would survive strict scrutiny even if it 

applied, although clear precedent says it does not.  The Policy is the least restrictive 

 
46 See, e.g., Feldman v. Am. Dawn, Inc., 849 F.3d 1333, 1344 (11th Cir. 2017). 
47 Appellant’s Br. at 54. 
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means of implementing the City’s permissible ban on campaign speech during City 

Council meetings. 

 For these reasons, the City respectfully requests that this Court affirm the 

District Court’s ruling. 

ARGUMENT AND CITATION OF AUTHORITY 

I. The Policy does not violate the First Amendment because it is viewpoint 
neutral and reasonable.  

Count One alleges that the Policy violates the First Amendment, as applied to 

Cardinale. But the Policy survives Cardinale’s as-applied challenge because Atlanta 

City Council meetings are limited public fora and the Policy is both viewpoint 

neutral and reasonable.  It is the least restrictive means of implementing the City’s 

permissible ban on campaigning during city council meetings. 

A. City Council Meetings and Committee Meetings are Limited Public Fora. 

“Nothing in the Constitution requires the Government freely to grant access 

to all who wish to exercise their right to free speech on every type of Government 

property without regard to the nature of the property or to the disruption that might 

be caused by the speaker’s activities.”48  “[I]n evaluating a citizen’s right to express 

his opinion on public property, the Court has established certain boundaries within 

which it balances a citizen’s First Amendment rights and the government’s interest 

 
48 Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 799–800 
(1985). 
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in limiting the use of its property.”49 “The Supreme Court has referred to four 

categories of government fora: the traditional public forum, the designated 

public forum, the limited public forum, and the nonpublic forum.”50 

“A traditional public forum is government property which has immemorially 

been held in trust for the use of the public, and, time out of mind, ha[s] been used 

for purposes of assembly, communicating thoughts between citizens, and discussing 

public questions.”51 “A designated public forum is government property that has not 

traditionally been regarded as a public forum but is intentionally opened up for that 

purpose.”52 “In contrast, a limited public forum is established when governmental 

entities open their property but limit its use to “certain groups or dedicate[ ] [it] 

solely to the discussion of certain subjects.”53 “The final forum category—the 

nonpublic forum—refers to property at which the government acts as a proprietor, 

managing its internal operations.”54 This Court has previously held that “city 

[council] meetings are ‘limited’ public fora.”55  

 
49 Jones v. Heyman, 888 F.2d 1328, 1331 (11th Cir. 1989). 
50 Barrett v. Walker Cty. Sch. Dist., 872 F.3d 1209, 1224 (11th Cir. 2017). 
51 Keister v. Bell, 879 F.3d 1282, 1288 (11th Cir. 2018) (alteration adopted) (internal 
quotation marks omitted). 
52 Barrett, 872 F.3d at 1224 (alteration adopted) (internal quotation marks omitted). 
53 Keister, 879 F.3d at 1289 (alterations adopted) (internal quotation marks omitted). 
54 Barrett, 872 F.3d at 1225 (alteration adopted) (internal quotation marks omitted). 
55 Rowe v. City of Cocoa, 358 F.3d 800, 802 (11th Cir. 2004). 
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When the government “establishes a limited public forum,” at a city council 

meeting or otherwise, “[it] is not required to and does not allow persons to engage 

in every type of speech.”56  Indeed it may “reserv[e] [its forum] for certain groups 

or for the discussion of certain topics.”57  Thus, “[a]s a limited public forum, a city 

council meeting is not open for endless public commentary . . . but instead is simply 

a limited platform to discuss the topic at hand.”58 

Atlanta’s City Council Meetings and Committee Meetings are limited public 

fora.  The City excludes at least one group of speakers from the forum— self-

identified “candidates” speaking in their capacity as such.  The City also prohibits 

discussion of certain subjects:  candidates’ campaigns, and “personal, abusive, or 

indecorous language.”59  Moreover, Committee Chairs “may limit receipt of [public] 

remarks to legislation pending before such committee; may bar comments pertaining 

to legislation for which public hearings have been held; may rule out of order 

personal, abusive, or indecorous language.”60  Thus, because the City has opened 

City Council meetings and Committee meetings to only certain groups of speakers, 

 
56 Good News Club v. Milford Cent. Sch., 533 U.S. 98, 106–07 (2001). 
57 Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 829 (1995). 
58 Rowe, 358 F.3d at 803.   
59 Atlanta, Ga., Code of Ordinances § 2-104. 
60 Id. § 2-136. 
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and because the City prohibits the discussion of certain subjects within the forum, 

City Council meetings and Committee meetings are limited public fora. 

B. The Policy is viewpoint neutral and reasonable. 

The First Amendment imposes only two requirements on a governmental 

restriction of expressive activity in a limited public forum: (1) “[t]he restriction must 

not discriminate against speech on the basis of viewpoint,” and (2) “the restriction 

must be reasonable in light of the purpose served by the forum.”61  The Policy easily 

survives both requirements. 

1. The Policy is viewpoint neutral. 

In Cleveland v. City of Cocoa Beach, Fla., this Court held that it was 

viewpoint-neutral “for [a] City to establish a campaign-free zone [at city council 

meetings] for the purposes of limiting political influence on its employees and 

conducting orderly and efficient meetings.”62 In Cocoa Beach, the chairperson of a 

city council meeting forced one speaker at the meeting to hide his political-campaign 

paraphernalia by turning his shirt inside-out.63 The speaker argued that “the 

restriction placed on his speech was not viewpoint-neutral [and] was 

 
61 Good News Club, 533 U.S. at 106–07 (internal quotation marks omitted); accord 
Bloedorn v. Grube, 631 F.3d 1218, 1231 (11th Cir. 2011) (“Any restrictions made 
on expressive activity in a limited public forum only must be reasonable and 
viewpoint neutral.”). 
62 221 F. App’x 875, 879 (2007). 
63 Id. at 876-77. 

USCA11 Case: 21-10958     Date Filed: 06/02/2021     Page: 25 of 42 



#3213836v1  - 19 - 
 

unreasonable.”64 But this Court disagreed. The panel explained that the restriction 

was viewpoint-neutral because the chairperson “prohibited only speech in which the 

subject matter pertained to the local political campaign[,] . . . without regard to the 

particular candidate that was being endorsed.”65  

Here, as in Cleveland, the restriction is viewpoint-neutral because it operates 

“without regard to the particular candidate that [i]s being endorsed.”66 The Parties 

stipulated that the Policy prohibits both aspiring city council members as well as 

“incumbent members of the City Council from identifying themselves as candidates 

during Atlanta City Council Meetings and/or Committee Meetings.”67  

Moreover, the Policy is viewpoint neutral because no evidence in the record 

shows that the Policy has prohibited or will prohibit Cardinale from raising any 

concern about City business that he may have during his comments before the City 

Council.  The Policy only prohibits Cardinale and other individuals (including 

incumbent Councilmembers) from identifying themselves as candidates while 

making their comments in City Council or Council committee meetings.  The Policy 

allows Cardinale to advocate for any change in policy that he may wish during his 

 
64 Id. at 877. 
65 Id. at 879. 
66 See id.   
67 ECF No. 95 ¶¶ 3-4; ECF No. 99. 
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public comments.  No evidence in the record shows that the Policy has prohibited or 

will prohibit him from raising any concern about City business that he may have 

during his comments before the City Council.  Cardinale cannot genuinely dispute 

this material fact based on the record evidence.  The Policy is thus viewpoint-neutral 

and Cardinale has never argued otherwise—in the District Court or in this Court.  

2. The Policy is reasonable. 

The Policy is also reasonable in light of the forum’s purposes for three 

reasons.  First, the City could reasonably conclude that allowing individual speakers 

to introduce themselves as candidates would lead to significant disruption. The 

Supreme Court has held that “[g]overnment need not wait until havoc is wreaked to 

restrict access to a nonpublic forum.”68  If individual speakers could introduce 

themselves as candidates while speaking before City Council, they would be more 

likely to draw attention to their candidacies through disruptive comments, which 

could disrupt the meeting at hand, and even lead to campaign-related debate among 

candidates, some of whom will likely be incumbent Councilmembers. An expressly 

political introduction could invite complaints from other speakers and more difficult 

line-drawing for the presiding Councilmember.  “It was [thus] reasonable for the 

 
68 Cornelius, 473 U.S. at 810. 
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City to establish a campaign-free zone for the purposes of limiting political influence 

on its employees and conducting orderly and efficient meetings.”69 

Second, the Policy is the least restrictive means of prohibiting campaigning 

during City Council meetings.  As the District Court correctly recognized, 

prohibiting official “‘campaigning[ ]’ . . . is undisputedly a permissible restriction.”70  

And by prohibiting speakers at City Council meetings from introducing themselves 

as candidates, the City has effectively implemented a ban on campaigning that 

protects the presiding officer from having to make difficult in-the-moment judgment 

calls about when a speaker’s self-introduction as a candidate amounts to 

campaigning.  Any alternative policy would vest more discretion in the presiding 

officer to subjectively determine when a speaker’s comment crosses the line and 

amounts to prohibited campaigning.  More discretion would increase the likelihood 

of censoring otherwise protected speech, and/or doing so inconsistently. 

Third, the City could have reasonably decided to implement the Policy to 

avoid the appearance of political favoritism.  The Supreme Court held in Cornelius 

that “avoiding the appearance of political favoritism is a valid justification for 

limiting speech in a nonpublic forum.”71 As the Parties stipulated below, “[t]he 

 
69 See Cleveland, 221 F. App’x at 879. 
70 Order at 19, ECF No. 150. 
71 Cornelius, 473 U.S. at 809. 
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[Policy] prohibits incumbent members of the City Council from identifying 

themselves as candidates during Atlanta City Council Meetings and/or Committee 

Meetings.”72  The City could reasonably conclude that a Policy that allows 

incumbent members of the City Council to introduce themselves as candidates 

would create the appearance of political favoritism.  Without the Policy, incumbent 

councilmembers could repeatedly describe themselves as candidates over the course 

of a meeting while a member of the public wishing to do the same would be restricted 

to giving a two-minute comment to the council or committee. 

The record thus demands the conclusion that the Policy is both viewpoint 

neutral and reasonable in light of the purposes of the limited public forum.73  The 

Court should therefore affirm the District Court’s grant of summary judgment. 

II. The District Court never ruled that the City of Atlanta had a 
“government interest . . . in policing the relevance of public comments.” 
 
Cardinale argues that “[t]he District Court erred by finding that the City of 

Atlanta had a government interest in its policy—in policing the relevance of public 

comments . . . .”74  But the District Court never ruled that the City had a compelling 

 
72 ECF No. 95 ¶ 4; ECF No. 99. 
73 See Cleveland, 221 F. App’x at 880 (“The prohibition of the display of campaign 
materials during the meeting was reasonable given the limited forum in which it was 
applied and because it was narrowly tailored to serve a legitimate government 
interest.”). 
74 Appellant’s Br. at 31. 
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interest in policing the relevance of public comments, nor did it need to in order to 

uphold the Policy.  To the contrary, the District Court rejected the City’s argument 

that the Policy was permissible because a speaker’s self-identification as a candidate 

was irrelevant.75 It ruled that the Policy is reasonable because “allowing discussion 

of candidacy or incumbency during public comment could be disruptive to the 

business of the City.”76  Thus, this Court should reject Cardinale’s argument that the 

District Court erred by ruling that the City had a “government[al] interest . . . in 

policing the relevance of public comments.”77 

III. The District Court never found that the Policy caused Cardinale to suffer 
no harm. 

Similarly, Cardinale argues that “[t]he District Court erred by finding that [he] 

was not harmed by [the] policy.”78 But, as above, the Court never made any such 

finding.  To demonstrate that the District Court ruled that he suffered no harm, 

Cardinale’s brief quotes the following discussion from the District Court’s order: 

The Court understands Plaintiff’s perspective and his frustrations under 
the circumstances. Yet, as the City argues, and Mr. Cardinale does not 
dispute, there is no indication that he has or will be prohibited from 
making public comments regarding the subject matter of his 
complaints. He is free to state his concern regarding, for instance, the 
sign ordinances. As the Court understands it, nothing prevents Mr. 
Cardinale from commenting that the lack of sign enforcement is bad 

 
75 Order at 17, ECF No. 150. 
76 Id. at 19. 
77 Appellant’s Br. at 31. 
78 Appellant’s Br. at 36. 
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policy, complaining that it encourages people to break the rules, or 
lamenting that it unfairly punishes rule-following candidates – all 
without disclosing his candidacy. Similarly, there is nothing that 
restricts Mr. Cardinale from indicating his overall view of the defects 
or inequities of the candidate disqualification and appeal process or 
proposing possible changes without explicitly stating that he is a 
candidate.79 
 

But, as the very next sentence from the Order makes clear, the above-quoted 

discussion was the District Court’s justification for its ruling that the Policy was 

viewpoint neutral, not that Cardinale suffered no harm: 

As the restriction applies across-the-board and does not restrict the 
substance of Mr. Cardinale’s complaints, the Court finds that the 
restriction at issue is viewpoint neutral.80 
 

Thus, this Court should reject Cardinale’s arguments for the reversal of the District 

Court’s “ruling” that Cardinale suffered no harm as a result of the Policy. 

IV. Cardinale waived the argument that Atlanta’s City Council Meetings 
and Committee Meetings are designated public fora. 

Cardinale argues for the first time on appeal that Atlanta’s City Council 

Meetings and Committee Meetings are designated, rather than limited public fora.  

In the District Court, Cardinale never once argued that the City Council Meetings 

and Committee Meetings are designated public fora.  To the contrary, Cardinale 

argued that he “has never denied” that the meetings are “limited public forums”: 

 
79 Id. at 37. 
80 Order at 16, ECF No. 150. 

USCA11 Case: 21-10958     Date Filed: 06/02/2021     Page: 31 of 42 



#3213836v1  - 25 - 
 

Plaintiff has never denied that limited public forums continue to exist, 
or that the Atlanta City Council Meetings and Council Committee 
Meetings are limited public forums.81 
 

Moreover, in discussing the concept of a limited public forum, Cardinale’s surreply 

recited the reasonableness standard that courts apply to evaluate government 

restrictions on speech in limited public fora, not designated public fora: 

So even if, per [Cleveland v. City of] Cocoa Beach [, 221 F. App’x 875 
(11th Cir. 2007)], governments are presumed to have a reasonable 
interest in policing relevance of public speech in a limited public forum 
to the stated purpose of the forum . . . .82 
 

And the District Court accepted Cardinale’s representation that, for the purposes of 

this case, he conceded that Atlanta City Council Meetings and Committee Meetings 

are limited public fora: 

The Court also note[d] that, in his surreply, Mr. Cardinale states that he 
agrees that ‘Atlanta City Council Meetings and Council Committee 
Meetings are limited public forums.’83 

 

But now, on appeal, Cardinale sings a different tune.  Straining credibility, he now 

argues that “he was referring to [the] City of Atlanta’s Council Meetings and 

Committee Meetings as limited public fora under [the] tripartite analysis announced” 

in two Supreme Court decisions, respectively issued in 1983 and 1985.84  Cardinale 

 
81 ECF No. 126-1 at 2 (emphasis added). 
82 Id. at 13. 
83 Order at 11, ECF No. 150 (quoting Pl. Surreply, Doc. 126-1 at 5), (emphasis 
added). 
84 Appellant’s Br. at 46-47.   

USCA11 Case: 21-10958     Date Filed: 06/02/2021     Page: 32 of 42 



#3213836v1  - 26 - 
 

thus asks this Court “to recognize that [he] did not intend to make any stipulation 

that would foreclose the court’s ability to correctly say what the law is.”85  But 

Cardinale’s request misses the mark.   

Cardinale was free to argue in the District Court that the City Council 

Meetings and Committee Meetings were designated public forums, not limited 

public fora, but he never did.  Thus, even if his concession that City Council 

Meetings and Committee Meetings are limited public forums did not amount to a 

stipulation, he has necessarily waived the ability to argue otherwise on appeal by 

failing to raise any alternative argument in the District Court.  As this Court has 

repeatedly held, it “will not consider arguments raised for the first time on appeal.”86 

And even if Cardinale has not waived the argument that City Council meetings 

and committee meetings are designated public fora, the City would nonetheless 

prevail on that issue. Although Cardinale has introduced evidence demonstrating 

that expressive activity occurs in City Council meetings and committee meetings, he 

has failed to show that the City intended to open said meetings for unrestrained 

public discourse.  “[T]he law is clear that “the government does not create a 

public forum by permitting limited discourse, but only by intentionally opening a 

 
85 Id. at 47.   
86 E.g., Feldman v. Am. Dawn, Inc., 849 F.3d 1333, 1344 (11th Cir. 2017). 
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nontraditional forum for public discourse.”87 Thus, “the occurrence of expressive 

activity in the context of the forum created does not imply that the forum thereby 

becomes a public forum for First Amendment purposes.”88  Therefore, the 

occurrence of expressive activity in City Council meetings and committee meetings 

cannot suffice to show that the City intended to designate such meetings as public 

fora when the relevant ordinances and the Policy prove otherwise. 

Moreover, even if City Council meetings and committee meetings were 

designated public fora, the Policy would still survive Cardinale’s First Amendment 

challenge.  “[A] designated public forum differs from a traditional public forum in 

an important way: unlike in a traditional public forum, expressive activity in a 

designated public forum can be limited to a particular class of speakers instead of 

being opened to the general public.”89 Thus, even if City Council meetings and 

committee meetings were designated public fora, the City could nonetheless decide 

to exclude candidates as a class of speakers from the meetings without violating the 

First Amendment.90  Cardinale’s claims are meritless. 

 
87 Bloedorn, 631 F.3d at 1233 (internal quotation marks omitted). 
88 Id. (internal quotation marks omitted). 
89 Barrett, 872 F.3d at 1224. 
90 See generally Arkansas Educ. Television Comm'n v. Forbes, 523 U.S. 666, 680 
(1998) (“with the exception of traditional public fora, the government retains the 
choice of whether to designate its property as a forum for specified classes of 
speakers.”). 
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V. Reed v. Town of Gilbert does not require this Court to apply strict scrutiny 
to assess the constitutionality of speech restrictions in limited public fora. 

Cardinale argues that “the District Court erred by finding that the Reed v. 

Town of Gilbert standard of review of strict scrutiny for content-based restrictions 

upon First Amendment speech, and its requirement of a compelling government 

interest, had no impact upon fora other than traditional public fora.”91  Cardinale 

thus appears to assert that Reed eliminated First Amendment forum analysis and that 

all content-based regulations on speech are therefore subject to strict scrutiny.92  But 

Cardinale’s argument misses the mark.  Subsequent legal precedent from the 

Supreme Court and the Eleventh Circuit prove that forum analysis remains alive and 

well and that speech restrictions in limited public fora must only be viewpoint 

neutral and reasonable.  

 The Supreme Court decided Walker v. Texas Division, Sons of Confederate 

Veterans, Inc. on the same day it decided Reed—June 18, 2015.93  Walker confirmed 

that Reed did not vitiate First Amendment forum analysis.  In Walker, the Sons of 

Confederate Veterans alleged that the State of Texas violated the Free Speech Clause 

by rejecting the organization’s proposal for a specialty license plate design featuring 

 
91 Appellant’s Br. at 54. 
92 See generally ECF No. 117.  
93 576 U.S. 200 (2015). 
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the Confederate battle flag.94  The group argued that by permitting specialty license 

plates the State “provide[d] a forum for private speech” which required the State to 

allow the group’s chosen design.95  The Court held that “forum analysis [wa]s 

misplaced” because when the State approved license plate designs it was “speaking 

on its own behalf,” not prohibiting private speech.96  Although the Court thus held 

that “forum analysis [wa]s inapposite,” its consideration of the analysis’s 

applicability confirmed that “the First Amendment strictures that attend the various 

types of government-established forums” remained viable after Reed.97 

The Eleventh Circuit has also issued post-Reed opinions that acknowledge the 

continued viability of the limited public forum and its requirements of viewpoint-

neutrality and reasonableness.  As an example, in 2018, this Court held that a college 

campus intersection was a limited public forum.98  There, the Court reaffirmed the 

longstanding principle that “[l]imitations made in a limited public forum need to be 

only reasonable and viewpoint neutral.”99  These post-Reed opinions of the Supreme 

Court and the Eleventh Circuit—which uphold the application of forum analysis—

 
94 Id. at 206.  
95 See id. at 214-15. 
96 Id. at 215. 
97 Id. at 215-17. 
98 Keister, 879 F.3d at 1290. 
99 Id. at 1289 (internal quotation marks omitted). 

USCA11 Case: 21-10958     Date Filed: 06/02/2021     Page: 36 of 42 



#3213836v1  - 30 - 
 

show that the limited public forum category, and its viewpoint-neutral and 

reasonableness standard, survived Reed.  

Moreover, Reed could not have heightened the standard for reviewing 

governmental speech restrictions in limited public fora because Reed did not even 

arguably involve a limited public forum. This Court has repeatedly held that “[w]hile 

an intervening decision of the Supreme Court can overrule the decision of a prior 

panel of our court, the Supreme Court decision must be clearly on point.”100  Reed 

is anything but.  The plaintiff in Reed challenged government restrictions on the 

content of outdoor signs displayed by private citizens.101 The signs were posted 

“around the Town” and “frequently” in an archetypical public forum—“the public 

right-of-way abutting the street.”102 Thus, because Reed did not involve speech 

restrictions in limited public fora, it could not overrule this Circuit’s many decisions 

holding that governmental restrictions in limited public fora must only be viewpoint 

neutral and reasonable. And for the reasons explained supra, the Policy easily 

survives those standards. 

 

 

 
100 Randall v. Scott, 610 F.3d 701, 707 (11th Cir. 2010) (emphasis added). 
101 Reed, 576 U.S. at 159.  
102 Id. at 161. 
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VI. The Policy is not subject to strict scrutiny, but would survive even if it 
applied.  

When strict scrutiny applies, “[c]ontent-based exclusions must be narrowly 

tailored to effectuate a compelling governmental interest.”103  As the District Court 

correctly recognized, prohibiting official “‘campaigning[]’ . . . is undisputedly a 

permissible restriction.”104  And by prohibiting speakers at City Council meetings 

from introducing themselves as candidates, the City has effectively implemented a 

ban on campaigning that protects the presiding councilmember from having to make 

difficult in-the-moment judgment calls about when a speaker’s self-introduction as 

a candidate amounts to campaigning.  Any alternative policy would vest more 

discretion in the presiding councilmember to subjectively determine when a 

speaker’s comment crosses the line and amounts to prohibited campaigning.  More 

discretion would increase the likelihood of censoring otherwise protected speech, 

and/or doing so inconsistently. 

Moreover, the City’s “interest in controlling the agenda and preventing the 

disruption of the [City Council] meeting [is] sufficiently significant to satisfy this 

governmental interest prong of the analysis.”105  Put differently, “[t]here is a 

[compelling] governmental interest in conducting orderly, efficient meetings of 

 
103 Jones, 888 F.2d at 1331. 
104 Order at 19, ECF No. 150. 
105 See id. 

USCA11 Case: 21-10958     Date Filed: 06/02/2021     Page: 38 of 42 



#3213836v1  - 32 - 
 

public bodies.”106  And the Policy is narrowly tailored to that compelling 

governmental interest.  The Policy only prohibits Cardinale and other individuals 

from identifying themselves as candidates while making their comments.  The Policy 

does not even prohibit Cardinale from identifying himself as a former candidate.  

The Policy allows Cardinale, during his public comments, to advocate for any 

change in policy that he may wish.  No evidence in the record shows that the Policy 

has prohibited or will prohibit Cardinale from raising any concern about City 

business that he may have during his comments before the City Council.  Cardinale 

cannot genuinely dispute this material fact based on the record evidence.  

The record thus demands the conclusion that the Policy is reasonable as 

applied to Cardinale, and narrowly tailored to meeting the City’s compelling interest 

in controlling the agenda of its City Council meetings.107  

CONCLUSION 

For the foregoing reasons, this Court should affirm the District Court. 
 

Respectfully submitted this 2nd day of June, 2021. 

 
106 See Rowe, 358 F.3d at 803. 
107 See Cleveland, 221 F. App’x at 880 (“The prohibition of the display of campaign 
materials during the meeting was reasonable given the limited forum in which it was 
applied and because it was narrowly tailored to serve a legitimate government 
interest.”). 

USCA11 Case: 21-10958     Date Filed: 06/02/2021     Page: 39 of 42 



#3213836v1  - 33 - 
 

 

 
 
 
 
 
 
 
 
 
  

 
Kimberly B. Myers 
Assistant City Attorney 
Georgia Bar No. 786858 
404-546-4179 direct 
CITY OF ATLANTA 
DEPARTMENT OF LAW 
55 Trinity Avenue, Suite 5000 
Atlanta, Georgia 30303 
Office: 404-546-4100 (main) 

/s/ Michael B. Jones   
Robert L. Ashe III 
Georgia Bar No. 208077 
Michael B. Jones 
Georgia Bar No. 721264 
jones@bmelaw.com 
ashe@bmelaw.com  
BONDURANT, MIXSON &  
     ELMORE, LLP 
1201 W. Peachtree Street, NW 
Suite 3900 
Atlanta, GA 30309 
Telephone (404) 881-4100 
Facsimile (404) 881-4111

USCA11 Case: 21-10958     Date Filed: 06/02/2021     Page: 40 of 42 



#3213836v1  - 34 - 
 

CERTIFICATE OF COMPLIANCE 
 

I hereby certify that this brief complies with the type-volume limitations of 

FED. R. APP. P. 32(a)(7)(B) because this brief contains 6,869 words, excluding  the 

parts of the brief exempted by FED. R. APP. P. 32(f), as counted by Microsoft® Word 

365, the word processing software used to prepare this brief. 

This brief complies with the typeface requirements of FED. R. APP. P. 32(a)(5) 

and the type style requirements of FED. R. APP. P. 32(a)(5) because this brief has 

been prepared in a proportionally spaced typeface using Microsoft® Word 365, 

Times New Roman, 14 point. 

 /s/ Michael B. Jones 
 
  

USCA11 Case: 21-10958     Date Filed: 06/02/2021     Page: 41 of 42 



#3213836v1  - 35 - 
 

CERTIFICATE OF SERVICE 
 
 This is to certify that I have this day caused a copy of the foregoing BRIEF 

OF APPELLEE to be served upon counsel of record by U.S. mail at the below 

address and by filing the same with the Clerk of Court using the CM/ECF filing 

system which will automatically send email notification of such filing to the 

attorneys of record listed below: 

Matthew Charles Cardinale 
1326 Bernard St., NW 

Atlanta, GA 30314 
matthew.cardinale@gmail.com 

 
This 2nd day of June, 2021. 

 
 
 /s/ Michael B. Jones 
 
 
 

USCA11 Case: 21-10958     Date Filed: 06/02/2021     Page: 42 of 42 


	21-10958
	Docket Summary
	ShowDocMulti20220518031933069638

	06/02/2021 - Appellee Brief, p.0




