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STATEMENT OF APPELLEES’ POSITION ON  
ORAL ARGUMENT PURSUANT TO 6 CIR. R. 34(a) 

 
          Pursuant to Fed. R. App. P. 34(a)(1) and 6 Cir. R. 34(a), Defendants-

Appellees City of Parma, Kevin Riley, and Thomas Connor do not oppose oral 

argument being heard in this appeal; however, they also do not believe it is 

necessary because this appeal principally involves the same issue that was 

thoroughly addressed in the previous appeal,  Novak v. City of Parma, 932 F.3d 

421 (6th Cir. 2019).  Specifically, this Court has already held that it is not clearly 

established whether enforcing Ohio Rev. Code § 2909.04(B) against Appellant for 

his online activities would violate the First Amendment, even if Appellant’s fake 

Facebook page was protected speech.  Id. at 430.  However, that is the exact issue 

that Appellant and his amici are attempting to re-litigate in this appeal based on the 

same case law discussed before. 

The case was remanded for determination on the issue of probable cause 

since, “[i]f the officers did have probable cause, they are entitled to qualified 

immunity.”  Id.  The District Court, heeding this Court’s guidance, granted 

qualified immunity to the officers based on uncontroverted testimony establishing 

probable cause.  Although Appellant and his amici attempt to complicate this 

determination with issues of constitutional import, their arguments are simply a 

renewed challenge to this Court’s prior holding.  There is no need for a second oral 

argument to revisit this settled issue. 
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Aside from the issue of probable cause, Appellant’s remaining arguments 

concerning municipal liability and his state-law claims are governed by well-

settled principles of law, and there is no genuine dispute on the material facts.  

Both the facts and the legal arguments are more than adequately presented in the 

briefs and record; therefore, no oral argument is necessary unless the Court has 

specific questions it would like the parties to address. 
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I. STATEMENT OF THE ISSUES 
 

1.      Whether Appellant Anthony Novak’s creation and subsequent 

maintenance of a fake public Facebook page designed to look identical to the 

Parma Police Department’s official page was a protected “parody” when it was 

intended to deceive readers into believing false statements about the Parma police 

and the law. 

2.      Whether the District Court properly found that the officers in this case 

had probable cause to believe Novak violated Ohio Rev. Code § 2909.04(B) when 

the record contains uncontroverted evidence that Novak’s fake page caused 

disruption to police and public services and that such disruption was intended, and 

the officers’ determination of probable cause was affirmed by multiple 

independent prosecutors and judges before and after Novak’s arrest. 

3.      Whether the District Court properly granted summary judgment in 

favor of Appellees based on the existence of probable cause where this Court 

previously and expressly stated that: “If the officers did have probable cause, they 

are entitled to qualified immunity even if Novak’s page was protected speech 

because the law at the time did not clearly establish that charging Novak under the 

statute would violate his constitutional rights.”  Novak v. City of Parma, 932 F.3d 

421, 430 (6th Cir. 2019). 
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4.      Whether this Court should uphold the District Court’s grant of 

qualified immunity to the officers when Novak’s claim of protected speech is 

based only on generalized legal principles, there was no legal precedent 

specifically dealing with public disruption caused by impersonating a police 

department through social media, the officers sought the advice of counsel, and 

this Court has previously and expressly held that it is not clearly established 

whether enforcing Ohio Rev. Code § 2909.04(B) in this case violates the First 

Amendment.  Id. at 430. 

5.      Whether the District Court correctly held that the City of Parma’s law 

director did not act as a final policymaker when the record shows that he only 

advised the officers, state and local law does not give him unfettered policymaker 

authority, and no one delegated such authority to him. 

6.      Whether the District Court correctly dismissed Novak’s state law 

claims against the officers when the record, including an un-rebutted expert 

opinion, establishes that the officers acted in good faith and consistent with 

generally accepted policies, practices, training, and legal mandates. 
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II. STATEMENT OF THE CASE 
 

A. NOVAK’S ALLEGED “PARODY” AND THE DISRUPTION IT 
CAUSED. 

 

On March 1, 2016, shortly prior to 10:46 p.m., while waiting at a bus stop on 

his way home from work, Appellant Anthony Novak (“Novak”) used his mobile 

phone to create a fake Facebook page (the “Fake Page”). (Novak Dep., R.90-1, 

Page ID #4582.) Novak wanted his Fake Page to look like the Parma Police 

Department’s official Facebook page (the “Official Police Page”). (Id., Page ID 

#4594.)  He copied the banner image and the profile picture from the Official 

Police Page onto the Fake Page.  (Id., Page ID #4594.)  He named the Fake Page 

“The City of Parma Police Department,” and when he later realized that the 

Official Police Page did not include the word “The” in its title, he edited the title of 

the Fake Page to specifically remove that word. (Id., Page ID ##4580, 4594.)  

When viewed next to each other, as shown below, the Official Police Page (on top) 

and the Fake Page (on bottom) are nearly indistinguishable. 1 

 

                                                            
1 The two pages are so similar that Magistrate Judge Edward Fink, Municipal 
Judge Deanna O’Donnell, and Cuyahoga County Prosecutor Timothy McGinty 
could not tell the difference. (Fink Dep., R.92-1, Page ID #5097; O’Donnell Dep. 
R.91-1, Page ID #5065; McGinty Dep., R.93-1, Page ID #5157.) 
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(Novak Dep., R.90-1, Page ID #4822.) 

At 10:46 p.m., Novak made his first post to the Fake Page, which falsely 

warned residents that the Parma Police were implementing a new law that would 

criminalize giving food, money, or shelter to any homeless person in the City of 

Parma (the “Homeless Post”).  (Id., Page ID #4739.)  Novak then shared only this 

specific post (not a link to the Fake Page itself) on his personal Facebook page 

along with the comment “Thanks Parma.”  (Id., Page ID #4856.)  The Homeless 

Post, when shared across Facebook, appeared as follows: 
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(Ex. 2 to Novak Opposition Br., R.124-2, Page ID #24839.)   

Novak made two other false posts to the Fake Page that night: at 11:00 p.m., 

he posted that the Parma Police Department would be conducting a written exam to 

hire new police officers but encouraged minorities not to apply; and just after 

midnight, Novak made a third post describing a robbery that occurred at a Subway 

but requested the public’s assistance in identifying an African-American woman 

who had been loitering at the time of the robbery.  (Novak Dep., R.90-1, Page ID 

##4735–36.)2  Unlike with the Homeless Post, Novak did not share either of these 

subsequent posts to his personal Facebook page.  (Id., Page ID ##4855–56.)   

By this point, Novak was back at his apartment and told his roommate and 

                                                            
2 There are conflicting statements in the record about how long the Fake Page was 
active and when various posts were made.  The confusion presumably has arisen 
because the subpoenaed Facebook documents contain timestamps in UTC 
(Universal Coordinated Time), which is five hours later than Eastern Standard 
Time. (Riley Dep., R.95-1, Page ID #5460.) 
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long-time friend, Andrew Kozelka, what he was doing.  (Kozelka Dep., R.97-1, 

Page ID ##6098, 6119.)  Kozelka, testified that Novak’s intent vis-à-vis the Fake 

Page was “to mess with a few dumb people.”  (Id., Page ID #6133.)   

Novak’s deception worked.  Within hours, people started to post online 

comments reacting to the Fake Page and the Homeless Post in particular.  (Novak 

Dep., R.90-1, Page ID ##4739–4815.)  There were a variety of reactions to the 

Fake Page:  many expressed outrage at the fake “law”; some complained about the 

Parma police in general; and others figured out the Fake Page was a hoax and tried 

to warn the public through comments.  (Id.)  At least two commenters expressly 

stated that they were calling the police station to check if the Homeless Post was 

real.  (Id., Page ID ##4750, 4757.)  

At 1:43 a.m., less than three hours after creating the Homeless Post. Novak 

bragged to a friend that it had already been shared by 20 people, only 3 of which 

were his friends.  (Facebook Records, R.107-5, Page ID #20670.)  After being told 

that people believed his post, Novak replied, “Yeah the ones who figured it out i 

just delete there [sic] posts haha.”  (Id.)  But Novak did not stop there; he also 

actively misrepresented that the Fake Page was authentic.  For example, within 

hours of sharing the Homeless Post on his personal page, one person commented to 

ask “is this a legit site” to which Novak replied in the affirmative. (Novak Dep., 

R.90-1, Page ID #4856.)  Novak would later go further and post a comment on the 
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Fake Page stating “This is the Parma Police Department’s official Facebook page.”  

(Id., Page ID #4717.)   

Novak eventually went to bed, but while he was sleeping, concerned citizens 

took to the phones.  (Crim. Trial Tr., R.6-1, Page ID ##1491–1500.) The first 

documented call to police dispatch came in at 7:40 a.m.  (Id.)  Additional 

documented  calls were made at 9:21 a.m., 9:32 a.m., and 10:24 a.m.  (Id.)  Some 

callers could not tell if the Fake Page was authentic or not and called to ask if the 

Homeless Post was true.  (Connor Dep., R.98-1, Page ID ##6447–49, 6452, 6458.)  

At least two of the callers thought that the Fake Page was real and concluded that 

the Official Police Page may have been hacked.  (Id., Page ID ##6452–56.)  Even 

one of the police dispatchers believed the Official Police Page may have been 

hacked before being told that the Fake Page was an imitation.  (Id., Page ID 

##6445, 6550.)  Even those callers who determined the Fake Page was a hoax 

nevertheless felt the need to warn the police about it, fearing that many others 

would be tricked and would “flood” the police with calls.  (Id., Page ID ##6452, 

6459.) 

When he woke up, Novak saw that the Homeless Post had gone viral.  His 

roommate, Kozelka, testified that it had been shared about 1,000 times by the time 

he and Novak woke up and that there were thousands of comments.  (Kozelka 

Dep., R.97-1, Page ID #6127.)  Novak reacted to the success of his hoax by 
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posting the following message to his personal Facebook page: 

I am just going to say, I woke up and feel very satisfied by my actions 
right now  
 

(Novak Dep., R.90-1, Page ID #4855.)  Emboldened, Novak continued to post to 

the Fake Page:  At 11:04 a.m., he put up a fourth post on the Fake Page advertising 

free teen abortions. (Id., Page ID #4727.)  At 12:41 p.m., Novak made a fifth post 

about a pedophile reform event on the Fake Page. (Id., Page ID #4721.)  

Throughout that morning, people continued to post comments on the Fake Page, 

and Novak continued to delete those comments which identified the Fake Page as a 

fraud.  (Kozelka Dep., R.97-1, Page ID #6127.)  Kozelka explained the volume of 

posts to the Fake Page by noting, “There were too many comments happening too 

fast.  He would have to quit his job and make it a full-time job to edit the 

comments.” (Id.)  Novak himself acknowledged that the comments “were kind of 

flooding in” and that at one point Facebook estimated 50,000 projected views of 

the Fake Page.  (Novak Dep., R.90-1, Page ID ##4584–87.)  Novak admits that he 

deleted those comments in order to conceal the falseness of the Fake Page. (Id., 

Page ID #4581.) 

As Novak continued to perpetuate his hoax, additional telephone calls to 

various city departments continued.  More documented calls occurred at 11:33 

a.m., 11:37 a.m., 11:38 a.m., 11:42 a.m., and 12:48 p.m.  (Crim. Trial Tr., R.6-1, 

Page ID ##1491–1500.)  Some callers warned the police that “people are blown 
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[sic] up” and “everyone is going crazy.”  (Connor Dep., R.98-1, Page ID ##6447, 

6452.)  This could also be seen in the comments on the Fake Page, which show 

that many readers believed that Novak’s false posts were true statements of the 

Parma Police Department.  (Dobeck Dep., R.120-1, Page ID ##23246–50; Novak 

Dep., R.90-1, Page ID ##4739–4815.)  Novak saw that people were being fooled 

and the effect the Fake Page was having, and he remarked to Kozelka on how 

dumb people were.  (Kozelka Dep., R.97-1, Page ID #6125.)   

B. PARMA’S INITIAL RESPONSE TO THE DISRUPTION 
CAUSED BY NOVAK’S FAKE PAGE. 

 
On the morning of March 2, 2016, several departments of the City of Parma 

(the “City”)—police, public safety, and law—became involved in trying to 

determine how to handle the public confusion and disruption caused by Novak’s 

Fake Page.  (Dobeck Dep., R.120-1, Page ID ##23238–39.)  Around 8:30 or 9:00 

a.m., then-Lieutenant, now-Captain Kevin Riley (“Riley”) learned about the Fake 

Page and was told that there were a number of resulting calls to police dispatch.  

(Riley Dep., R.95-1, Page ID #5459.)  After viewing the Fake Page and the first 

three posts, Riley called Thomas Connor (“Connor”, and together with Riley, the 

“Officers”) into his office.  (Id., Page ID ##5460–61.)  He chose Connor because 

he is one of the most senior and experienced detectives; is competent and honest; 

and has an impeccable record, never having had any complaints against him by 

other officers, prosecutors, or defense attorneys.  (Id., Page ID #5483.)  Riley, who 
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had “never seen anything like this before” and “didn’t know what to do with this,” 

told Connor to seek advice from the law department. (Id., Page ID #5471.)  Riley 

also believed that the Fake Page probably violated Facebook’s policies, so he told 

Connor to contact Facebook as well.3  (Id., Page ID #5494.) 

Around 9:00 or 9:30 a.m., Connor sought advice from Law Director 

Timothy Dobeck (“Dobeck”), who already knew that calls were coming into the 

Law and Safety Departments.  (Dobeck Dep., R.120-1, Page ID ##23238–39.)  

Connor asked:  “What do we have here? What kind of case do we have?”  (Id., 

Page ID #23217.)  At first, Dobeck reviewed the impersonating a police officer 

statute, but he decided that it did not apply.  (Id.)  After reviewing the Ohio 

Revised Code and further deliberation, Dobeck concluded that the elements of 

Ohio Rev. Code § 2909.04(B) (the “Disruption Statute”) fit the circumstances and 

advised Connor that he could investigate the matter as a disruption of public 

services.  (Dobeck Dep., R.120-1, Page ID ##23217–18.) 

Connor thereafter sent a letter to Facebook “making a preservation request” 

for the account behind the Fake Page. (Ex. 5 to Connor Dep., R.98-5, Page ID 

#6413.)  The letter asked for the IP address of the account owner, who was 

unknown at that point.  (Id.)  He also explained that he anticipated serving a search 

                                                            
3 Facebook forbids the use of its platform “to do anything unlawful, misleading, 
malicious, or discrimatory.”  (Aff. of Marie Haessly, R.100-16, Page ID #9167.) 
Novak had violated this policy before and had one of his earlier accounts taken 
down.  (Novak Dep. R.90-1, Page ID #4607.) 
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warrant and requested (but did not demand) that the Fake Page be taken down or 

suspended.  (Id.)  Connor then presented the matter to Magistrate Judge Edward 

Fink, who issued a subpoena, which requested the IP address of the user behind the 

Fake Page. (Id., Page ID #6414.)  The subpoena also requested that Facebook 

suspend or remove the account. (Id.) 

While Connor investigated the Fake Page, Riley, who also served as the 

Public Information Officer of the Parma Police Department, sent out a press 

release to the local media, including the four local television channels, the local 

news radio station, the Associated Press, and Cleveland.com to quell the concerns 

and warn the public about the existence of the Fake Page.  (Riley Dep., R.95-1, 

Page ID ##5459, 5464, 5476, 5508; Novak Dep., R.90-1, Page ID #4824.)  Riley 

also posted a warning to the official Facebook page for the Parma Police 

Department (the “Official Warning”), which read as follows: 

The Parma Police Department would like to warn the public that a 
fake Parma Police Facebook page had been created.  This matter is 
currently being investigated by the Parma Police Department and 
Facebook.  This is the Parma Police Department official Facebook 
Page.  The public should disregard any and all information posted on 
the fake Facebook account.  The individual(s) who created this fake 
account are not employed by the police department in any capacity 
and were never authorized to post information on behalf of the 
department.   

 
(Riley Dep., R.95-1, Page ID ##5459, 5476; Novak Dep., R.90-1, Page ID #4824 

(emphasis added).)  That afternoon, Riley was also interviewed by a local 
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television reporter, wherein he restated what had been in the press release.  (Riley 

Dep., R.95-1, Page ID ##5507–08.)  As Novak himself has admitted, Riley did not 

make any threats of criminal prosecution in the interview.  (Novak Dep., R.90-1, 

Page ID #4605.) 

Throughout their investigation, neither of the Officers had any animus 

toward the perpetrator, only later identified as Novak. (Connor Aff., R.101-6, Page 

ID ##9255–57; Riley Aff., R.101-7, Page ID ##9258–60.)  Novak claimed that the 

Officers targeted him for prosecution based on his criticism of the police; however, 

Novak’s only basis for believing this is the mere fact of his arrest and prosecution 

and his subjective opinion and feeling that the Officers did not like the Fake Page 

and wanted to shame him.  (Novak Dep., R.90-1, Page ID #4577.)  However, the 

record indicates that all of the actions taken by the Officers that day were 

motivated by the resulting disruption of public services, people being deceived by 

the Fake Page, and legitimate concerns for public safety.  (Id., Page ID ##4872–

4916; Riley Dep., R.95-1, Page ID ##5465, 5478–80.)  For example, when Riley 

saw the Fake Page’s post about free abortions, Riley recalled the Colorado Springs 

mass shooting at Planned Parenthood.  (Riley Dep., R.95-1, Page ID #5502.)  Riley 

thought it was problematic that Novak named locations on a page that looked real 

and was believed by some people; both deceptions raised safety concerns in his 

mind.  (Id.) 

Case: 21-3290     Document: 55     Filed: 10/29/2021     Page: 22



13 

C. NOVAK CONTINUED THE DECEPTION EVEN AFTER 
LEARNING THAT PEOPLE CALLED PARMA POLICE IN 
RESPONSE TO THE FAKE PAGE AND SAW THE OFFICIAL 
WARNING. 

 
By 12:50 p.m., Novak knew that people were calling the Parma police to ask 

if there really was a law prohibiting assistance to the homeless.  (Facebook 

Records, R.107-5, Page ID #20664.)  And by 1:25 p.m., Novak had seen the 

Official Warning on Parma’s Facebook page.  (Id., Page ID ##20880–81.)  His 

friend, Seth Kopchu (“Kopchu”), even notified Novak that Parma detectives were 

investigating the matter and “actively working” to get the Fake Page removed.  

(Id., Page ID #5026.)  But none of this deterred Novak from continuing and, 

indeed, expanding the deception.  At 4:52 p.m., Novak took the audacious step of 

copying and pasting, verbatim, the Official Warning onto his Fake Page, including 

the statement “This is the Parma Police Department official Facebook Page.”  (Id., 

Page ID #4717.)   

Throughout the day, Novak himself was questioning whether his Facebook 

activities were illegal.  At 6:42 p.m., Kopchu sent Novak another message: “Did 

you break a law…Like impersonating an officer.” (Kopchu Dep., R.94-1, Page ID 

#5371–72.)  Novak responded that two other people had also suggested that to him. 

(Id.)  At 7:53 p.m., Novak texted Kozelka, “Like part of me is saying Anthony 

delete this before you accidentally get in trouble.…”  (Id., Page ID #5400, 5409.)  

He later texted someone “I’m thinking I should maybe delete it when I get out of 
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work because I’m on like five different news sites haha.”  (Id.)  Nevertheless, 

despite these concerns about the legality of the Fake Page, Novak made one last 

post at 7:59 p.m., announcing a fake mandatory curfew in Parma. (Novak Dep., 

R.90-1, Page ID #4710.)   

Novak continued to question the legality of his actions, as shown by various 

texts sent at 10:04 p.m., in which he stated:  “Like is this considered impersonating 

a police officer because I feel like it’s a gray area” and “Is what I’m doing illegal 

haha.”  (Kopchu Dep., R.94-1, Page ID ##5399, 5408.)  Minutes later, Riley’s 

interview was broadcast on the local news, which prompted the following frantic 

exchange of messages between Kopchu and Novak at 10:06 p.m.: 

Kopchu:      YOU’RE ON FOX 8 
Novak:        I am?? 
*** 
Kopchu:     YOU ARE 
*** 
Novak:        Should I delete this page hahaha 
Kopchu:   you could possibly face charges

4
  

and their [sic] in discussion with the city’s law director 
delete it 

 
(Kopchu Dep., R.94-1, Page ID ##5374–76.)  At that point, Novak deleted the 

Fake Page, and his claimed “parody” came to an end.  (Id., Page ID #5376.) 
                                                            
4  There is no evidence in the record of any threat of criminal prosecution.  In his 
deposition, Novak admitted that Riley never said the author of the page did 
anything illegal on the news.  (Novak Dep., R.90-1, Page ID #4605.)  In his 
unverified errata sheet, he clarified that his friend [Kopchu] told him that the news 
anchor said they could possibly press charges. (Novak Errata Sheet, R.121-1, Page 
ID #24172.)  
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Novak’s thinking in taking down the Fake Page is revealed by his roommate, 

Kozelka, who testified that after Novak returned from work that day, they agreed 

that “this is getting out of control, we have to end this.” (Kozelka Dep., R.97-1, 

Page ID ##6133–34.)  “Once it was on the news we realized that it was a real 

problem—it was supposed to be fun, not a problem, you know.…we could tell it 

had become a problem.  It wasn’t just a joke. It was on the news and was an issue 

and need[ed] to stop.” (Id.)  Still, Novak continued to delete posts warning other 

readers that the page was fake until right before the page was taken down, about 23 

hours after it was created.  (Id., Page ID ##6126–27, 6130.) 

D. THE CRIMINAL INVESTIGATION CONTINUED AND 
REVEALED EVIDENCE OF NOVAK’S INTENT TO DISRUPT 
PUBLIC SERVICES. 

 
In keeping with the advice of Dobeck, Connor investigated the matter as a 

disruption of public services.  On March 3, 2016, Connor appeared before Judge 

Kenneth Spanagel who issued a search warrant for Facebook records. (Novak 

Dep., 90-1, Page ID ##4875–79.)  Connor’s affidavit in support of the search 

warrant included the content of some of the Fake Page’s posts.  (Id.)  On March 18, 

Connor received 2,796 pages of Facebook records, which he gave to Dobeck.  (Id., 

Page ID #4883.)  Dobeck reviewed all the posts and dozens of comments from 

people who were misled, and he concluded that there was real confusion and 

disruption, noting that “…there were dozens of comments of people that were 
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misled and thought that this was a believable page.”  (Dobeck Dep., R.120-1, Page 

ID ##23245–46.)  He also immediately appreciated the broader problem with this 

situation.  Dobeck testified that, “[The Official Police Page] is used for legitimate 

purposes, and we would hope that the public maintains confidence in.  It’s used for 

road closures. It’s used for crimes. It’s used for tips. It’s used for important 

information, safety information to get out to the public.”  (Id., Page ID ##23250–

51, 23373.)   

 Dobeck determined that the calls to Police Dispatch, Law Department, and 

Safety Department constituted a disruption caused by Novak. (Id., Page ID 

##23244–52.) In finding probable cause for a violation of the Disruption Statute, 

Dobeck reasoned that Novak acted knowingly because it was reasonably 

foreseeable that people would make those calls. (Id., Page ID ##23252–54.)  

Indeed, Dobeck concluded that Novak intended to disrupt because he deleted 

statements from people saying that his was a fake site and copied the Official 

Warning onto the Fake Page to make it appear more legitimate, including the claim 

that “[t]his is the Parma Police Department official Facebook Page.” (Id.)  Indeed, 

Kopchu confirmed that Novak created the page “just to screw with people,” which 

is “something he liked doing.”  (Kopchu Dep. R.94-1, Page ID #5220.) 
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E. MULTIPLE MAGISTRATES, PROSECUTORS, AND JUDGES 
THROUGHOUT THE INVESTIGATION, ARREST, AND 
TRIAL OF NOVAK DETERMINED THAT PROBABLE 
CAUSE EXISTED AND THERE WERE NO FIRST 
AMENDMENT CONCERNS. 

 
On March 18, 2016, Connor went before Magistrate Fink to seek a warrant 

to arrest Novak.  Magistrate Fink agreed that there was probable cause to arrest 

Novak for violating the Disruption Statute, and issued an arrest warrant.  (Fink 

Dep., R.92-1, Page ID ##5097–100.)  Magistrate Fink, who could not recall ever 

having a case under division B of the Disruption Statute, explained why he signed 

the arrest warrant:  “Based on the complaint itself and the information that 

[Connor] gave me, I felt that this was a legitimate probable cause situation and 

that’s why I signed it.”  (Id., Page ID  ##5099–5102.)  “It was not a matter of being 

classified as a parody or anything like that.  It was classified as confusing to the 

public and interfering with police function.  That is where we came from.  That is 

where I made the probable cause determination.”  (Id., Page ID ##5106–07.)   

In considering the matter, Magistrate Fink only expected Connor to 

summarize the case.  (Id., Page ID #5100.)  In presenting the application, Connor 

did not hide anything from or pressure Magistrate Fink. (Id., Page ID ##5099–

5100.)  Magistrate Fink could have asked Connor to read all six posts word for 

word, but he did not.  Being presented all six posts in deposition, however, did not 

change his mind at all as to the existence of probable cause.  (Id., Page ID ##5099–
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5100.)  Magistrate Fink also did not agree that a reasonable reader would conclude 

that Novak’s posts failed to state actual facts.  (Id., Page ID #5085–94.) 

On March 25, 2016, Connor obtained a search warrant for Novak’s 

computers and other electronic equipment from Judge Deanna O’Donnell, who 

also testified that a reasonable reader could conclude that Novak’s posts stated 

actual facts.  (O’Donnell Dep., R.91-1, Page ID ##5049–54.)  Connor and other 

officers executed the search warrant while Novak’s roommate, Kozelka, was 

present.  Kozelka testified that “Connor was the best one out of all the 

detectives…He was good and answered my questions about the warrant.” (Kozelka 

Dep., R.97-1, Page ID #6138.)  Novak was arrested that same day.  After learning 

of the arrest, Connor sought to interview Novak in jail, but Novak invoked his 

right to counsel.  Novak admits that Connor did not offend him and was not 

abusive. (Novak Dep., R.90-1, Page ID #4570.) 

Following Novak’s arrest, Connor had learned that there were questions 

about whether Novak’s Fake Page constituted satire, parody, or implicated any 

First Amendment concerns, and based on his discussions with Dobeck, he did not 

believe this to be the case.  (Connor Aff. with Errata, R.118-1, Page ID #23140.)  

On April 11, 2016, the case was presented to a Grand Jury by the Cuyahoga 

County Prosecutor’s Office, and Connor was called to testify.  (Grand Jury Tr., 

R.86-1, Page ID ##4430.)  As part of his Grand Jury testimony, Connor opined that 
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he did not believe Novak’s Fake Page was a parody or protected by the First 

Amendment.  (Id., Page ID ##4434–35.)  The Grand Jury thereafter indicted 

Novak for violating the Disruption Statute. 

The criminal case was taken over by Prosecutor Timothy McGinty’s office.  

(McGinty Dep., R.93-1, Page ID #5154.)  Prosecutor McGinty believed that Novak 

could be prosecuted under the Disruption Statute.  He recognized the public harm 

caused by Novak’s Fake Page as “affect[ing] the public’s confidence in the police 

department.”  (Id., Page ID #5156.)  He also testified that he himself felt deceived 

by how similar the Fake Page looked to the Official Police Page.  (Id., Page ID 

#5157.)  He further observed that some people took the Fake Page extremely 

seriously and that it attacked their confidence in the police department and policies 

of the City.  (Id., Page ID #5163.)  When asked if Connor pressured him into 

prosecuting Novak, McGinty said:  “Hardly, you know. Nope.  I don’t take 

pressure well from any police officer or any attorney.  There was no pressure 

whatsoever.”  (Id., Page ID #5166.) 

The criminal trial court also did not see any constitutional violation in 

prosecuting Novak under the Disruption Statute.  On August 2, 2016, the trial court 

held oral argument on Novak’s motion to dismiss the charges based on the First 

Amendment.  (Journal Entry, R.127-13, Page ID #25692.)  The prosecutor argued 

that the effect—not the content—of the speech was at issue, so there was no 
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constitutional violation.  Judge Maureen Clancy agreed and denied the motion. 

(Id.)  She also denied Novak’s request at trial to give an instruction on the First 

Amendment, finding that it was not warranted.  (Crim. Trial Tr., R.6-1, Page ID 

#1564.)  A jury thereafter acquitted Novak.5 (Id., Page ID # 1620.) 

F. THE UNREBUTTED EXPERT TESTIMONY OF JOHN RYAN 
CONFIRMS THE REASONABLENESS OF THE OFFICERS’ 
TRAINING AND CONDUCT THROUGHOUT THE 
INVESTIGATION AND ARREST OF NOVAK. 

 
The opinions of nationally recognized expert, John Ryan, confirm that the 

Officers in this case acted reasonably at all times and that they were adequately 

trained.  (Report of John Ryan, R.119-1, Page ID ##23147–91.)   

Ryan’s report makes the following key points: 

• The investigation conducted by Connor was consistent with generally 
accepted policies, practices, training, and legal mandates to officers 
for application in field operations; 
 

• Riley did not play any role in the charging decision, the arrest 
decision, or the search warrants; 
 

• Some of the posts were not so absurd that a reasonable person would 
conclude the posts were parody and thus not real.  Numerous cities 
around the country have been criticized and even sued for enacting 
legislation that creates civil or criminal sanctions for feeding the 

                                                            
5 Even after acquittal Prosecutor McGinty reaffirmed that taking the matter to trial 
was “absolutely the right thing to do” and said that if Novak did it again, he would 
charge him again for his “outrageous and criminal” conduct. (McGinty Dep., 
R.93-1, Page ID #5164.) 
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homeless;6 
 

• At the criminal trial, a motion to dismiss based on First Amendment 
grounds was denied after briefing and oral argument, and at each stage 
of the proceeding there were findings of probable cause; 
 

• Any reasonable and well-trained officer, based on the advice of a 
prosecutor and the agreement of a magistrate and judge would 
conclude that the arrest as well as the search warrants were proper and 
consistent with generally accepted law enforcement policy, practices, 
and training, as well as legal mandates trained to officers for 
application and field operation; 
 

• The City of Parma and its police department’s training and practice is 
consistent with best practices; 
 

• Officers are not trained on the reasonable reader test in its application 
to First Amendment principles; officers are trained to seek counsel 
from the prosecutor when faced with legal issues that they are 
unfamiliar with, which is what the Officers did; and  

 

• Training and practice that directs officers to seek advice of the city 
prosecutor is consistent with generally accepted policies, training, and 
the best practices in law enforcement. 

 
The record has no evidence to rebut these expert opinions.7   

                                                            
6 Ryan’s report refers to an article stating that the National Coalition for the 
Homeless found 21 cities passed measures aimed at outlawing giving food to the 
homeless since January 2013.  Similar legislation was introduced in more than 10 
cities.  Combined, the measures represent a 47% increase in the number of cities 
that passed or introduced legislation to restrict food sharing since the National 
Coalition for the Homeless last counted in 2010.  (Ryan Report, R.119-1, Page ID 
#23189.)  
 
7 After the cutoff for expert discovery and after Appellees filed their motions for 
summary judgment, Novak belatedly moved for additional time to retain his own 
expert to rebut Ryan’s report.  (Mot. for Ext. of Time, R.109, Page ID ##22928–
29.)  The District Court denied the motion, observing that Novak had ample time 
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G.      PROCEDURAL HISTORY 

The operative complaint for this appeal is Novak’s Corrected First Amended 

Complaint, which alleges 30 separate claims against the Officers and/or the City.  

(Corrected First Amend. Compl., R.6.)  The Officers and the City both filed 

motions to dismiss the various claims against them. (Mots. to Dismiss, R.12 and 

R.13.)  The District Court granted the motions in part, dismissing Claim 10 

(property retention) and Claim 29 (replevin) with prejudice.  (Order, R.19.)  The 

District Court also dismissed two other Claims challenging the validity of the 

Disruption Statute on First Amendment grounds, both on its face (Claim 17) and as 

applied to Novak (Claim 18).  (Order, R.19.) 

The Officers and the City appealed the District Court’s denial of their 

motions as to the other 26 Claims. (Not. of Appeal, R.21.)  Novak did not cross-

appeal.  This Court dismissed three additional First Amendment retaliation claims 

against the Officers (Claims 2, 4, 5).  (Op., R.24, Page ID #1987.)  Following 

remand, Novak did not further amend his complaint to preserve any dismissed 

claims, and the case moved into discovery. 

On November 13, 2020, the Officers and the City both filed motions for 

summary judgment on Novak’s remaining 23 claims, (Mots., R.100, 101), and 

                                                                                                                                                                                                
to depose Ryan and retain his own rebuttal expert but failed to do either. (Order, 
R.115, Page ID ##23130–32.)  
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Novak filed a cross-motion for partial summary judgment on the sole issue of 

probable cause.  (Mot., R.102.)  On February 24, 2021, the District Court granted 

the Officers’ and the City’s motions in full and denied Novak’s motion. (R.128, 

129.)  This appeal followed.  (R.132.)  

III.     SUMMARY OF THE ARGUMENTS 
 

Novak is not the noble parodist that he portrays himself to be.  Looking 

beyond Novak’s self-serving pleadings, the developed record in this case tells a 

very different story.  What Novak calls a “parody” was nothing more than a hoax 

intended to deceive the public and which caused disruption to city and police 

services.   

Parody only succeeds in its recognition as parody, but the record now shows 

that Novak actively sought to thwart that recognition.  As his roommate testified, 

Novak’s goal was “messing with people.”  Even after he knew that people were 

being deceived and were making disruptive phone calls, he continued to delete 

comments posted by others warning of the page’s falsity.  And when the Parma 

Police posted an official warning on its own page to prevent confusion, Novak 

copied the warning to the Fake Page word for word, including the statement “This 

is the Parma Police Department’s official Facebook page.”  These actions did not 

“deepen the satire” as Novak claims; rather, they were simply deceptive and meant 
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to cause disruption. Based on the record, the Court can determine that Novak was 

not engaged in any parody. 

Neither Hustler Magazine, Inc. v. Falwell, 485 U.S. 46 (1988) nor the 

“reasonable reader” test establish that the Fake Page was a parody.  The Fake Page 

was not a singular, static publication whose context and satirical purpose were 

readily apparent to readers.  Instead, it was a dynamic medium, whose context was 

continually changing as Novak added and deleted content over a 24-hour period.  

Novak’s first post concerning criminalization of aid to the homeless, in particular, 

could easily be believed by a reasonable reader to be true, especially given the 

manner Novak shared it, the lack of any other context that would indicate that it 

was a parody, and that 21 other cities had enacted such legislation.  Indeed, it was 

believed, which led to disruptive phone calls to the City and the Parma Police 

Department.  The fact that Novak later added more outlandish posts did not 

retroactively give context to previous readers.   

Moreover, whether parody or not, specific criminal acts are not protected by 

the First Amendment, even if speech is the means of their commission.  Novak’s 

actions provided the Officers with evidence that the author of the Fake Page was 

using it to intentionally disrupt public and police services. For these reasons, 

Novak cannot show the violation of a First Amendment right, and thus, his 

retaliation claims must fail. 
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However, if the Court is inclined to avoid these constitutional questions, 

qualified immunity independently disposes of this case in the Appellees’ favor 

because Novak cannot show the violation of any clearly established constitutional 

right.  As this Court previously held, “[s]imply put, Ohio’s statute appears to 

punish the effects of speech (interruptions), not the speech itself, and whether 

enforcing such a statute in these circumstances violates the First Amendment is not 

clearly established.”  Novak, 932 F.3d at 430.  Thus, the issue of probable cause 

only depends on whether or not the Officers believed the calls prompted by the 

Fake Page disrupted police or public services.  That much is undoubtedly true from 

the record. 

Novak’s argument as to probable cause is simply an as-applied challenge to 

the Disruption Statute dressed up in new language.  In reality, Novak is now 

circularly challenging probable cause on the same basis that would make the 

statute unenforceable, i.e., the statute cannot be constitutionally applied to his 

Facebook activities.  But this Court has already held that the Officers would be 

entitled to qualified immunity even if Novak was engaged in protected speech 

because a reasonable officer could believe that enforcing the Disruption Statute 

against Novak would be constitutional.  Id.  Novak’s argument is contrary not only 

to this Court’s own rulings but also recent Supreme Court precedent confirming 

that “protected speech is often a ‘wholly legitimate consideration’ for officers 
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when deciding whether to make an arrest.”  Nieves v. Bartlett, 139 S. Ct. 1715, 

1723–24 (2019) (citing Reichle v. Howards, 566 U.S. 658, 668 (2012)).   

Novak and his amici attempt to distinguish this case from Reichle and 

Nieves by claiming that the arrests in those cases involved more than just speech.  

They argue that the persons arrested in those cases “said something” and “did 

something.”  But Novak was not arrested for what he said; he was arrested for 

what he did—knowingly disrupting police and public services. 

Furthermore, Novak’s reliance on Sandul v. Larion, 119 F.3d 1250 (6th Cir. 

1997) and its progeny is misplaced.  Those cases (decided before Reichle and 

Nieves) involved arrests based on the content of speech that was clearly protected 

under established law.  They do not stand for the general proposition that probable 

cause can never be based on protected speech.  The First Amendment allows 

enforcement of content-neutral regulations that may burden protected speech in 

order to serve important governmental interests.  In recognition of that principle, 

this Court has upheld qualified immunity for arrests based on speech alone that by 

virtue of its manner obstructed police activities.  E.g., King v. Ambs, 519 F.3d 607, 

615 (6th Cir. 2008). 

Novak cites no authority directly applicable to his conduct in this case, nor 

can he, because this case involves a novel issue.  That is why the Officers sought 

the advice of the City’s Law Director.  Police officers should not be expected to be 
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First Amendment scholars in order to do their jobs.  As this Court previously 

noted, “[i]f judges thus disagree on a constitutional question, it is unfair to subject 

police to money damages for picking the losing side of the controversy.”  Novak, 

932 F.3d at 430 (quoting Reichle, 566 U.S. at 669-70).  Nevertheless, Novak and 

his amici want to deprive the Officers of qualified immunity in this case and any 

other arrest involving regulation of speech.  The Court should summarily reject this 

reinterpretation of the qualified immunity doctrine.  

The existence of probable cause also justified the Officers’ investigation and 

arrest of Novak, the search of his apartment, and the seizure of his devices, thus 

defeating his claims under the Fourth Amendment and Federal Privacy Protection 

Act.  Appellees’ probable cause arguments in section IV.B. infra apply equally to 

those claims as well.  As for Novak’s remaining claims, there is no evidence of 

prior restraint because Novak admits that Riley never publicly threatened 

prosecution.  Further, the record shows that Novak voluntarily deleted the Fake 

Page himself.  Moreover, Novak’s municipal liability claims against Parma also 

fail because he has not shown a violation of a clearly established constitutional 

right.  In any case, Novak’s feeble attempt to characterize Dobeck as a final 

policymaker or someone who directed the officers in this case is unsupported by 

any law or record evidence. Finally, unrefuted expert testimony shows that the 

Officers acted reasonably at all times and sought advice from the City’s Law 
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Director to address a novel situation; their probable cause determinations were 

affirmed by multiple prosecutors, magistrates, and judicial officers; and there is 

nothing in the record suggesting any malicious purpose or bad faith; therefore, 

Novak’s state-law claims also fail.   

IV.  ARGUMENT 
 

A. NOVAK’S FIRST AMENDMENT RETALIATION CLAIMS 
FAIL BECAUSE NOVAK WAS NOT ENGAGED IN PARODY 
OR ANY OTHER PROTECTED SPEECH. 
 

The road map to resolve Novak’s retaliation claims has been stated by this 

Court as follows:  “(1) whether Novak’s Facebook page was a parody, and thus 

protected speech, and; (2) whether the officers had probable cause to arrest Novak 

under the Ohio statute.”  Novak v. City of Parma, 932 F.3d 421, 430.  As a 

threshold matter, if Novak’s Facebook activities were not protected speech, he 

cannot show a constitutional violation to support his retaliation claims.  The record 

in this case now shows that Novak’s Facebook activities were not a parody or any 

other form of protected speech. 

1.  Novak’s Fake Page Was Not a Parody Because It Was 
Meant To Deceive the Public and Was Believed by 
Reasonable Readers. 

 
According to Novak’s characterization of events, he did nothing more than 

create a Facebook page to mock the Parma Police Department, which he used to 

publish “obvious parodies” of the department’s official communications.  The 
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record tells a different story.  What Novak calls “parody” was really deception 

intended to cause harm, which is neither parody, nor speech protected by the First 

Amendment. 

As this Court previously observed, the “germ” of parody is the concept of a 

song sung alongside another.  Novak, 932 F.3d at 427 (quoting Campbell v. Acuff-

Rose Music, Inc., 510 U.S. 569, 580 (1994)).  “A parody must convey two 

simultaneous—and contradictory—messages:  that it is the original, but also that it 

is not the original and is instead a parody.”  Cliffs Notes, Inc. v. Bantam Doubleday 

Dell Pub. Group, Inc., 886 F.2d 490, 494 (2d Cir.1989).  “[P]arody depends on 

somebody getting the joke; parody succeeds only by its recognition as parody, 

[and] an author who intends to fool everyone may be pulling a prank or 

perpetrating a hoax, but the result is not a parody.”  Golb v. Attorney General of 

the State of N.Y., 870 F.3d 89, 102 (2d Cir. 2017).  “An intent to parody is not an 

intent to confuse the public.”  Jordache Enterprises, Inc. v. Hogg Wyld, Ltd., 828 

F.2d 1482, 1486 (10th Cir. 1987). 

The record clearly shows that Novak’s intent was simply to confuse the 

public.  Even his roommate testified that Novak’s intent was “messing with 

people.”  He took every measure to make his Fake Page look identical to the 

Official Police Page, going so far as to eliminate the word “The” from the title so 

as to remove any minor distinction between the pages.  Furthermore, Novak had no 
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interest in communicating any simultaneous message that the Fake Page was a 

parody.  On the contrary, he took active measures to prevent people from learning 

that his Fake Page was not the Official Police Page.  When members of the public 

tried to warn others about the falsity of the Fake Page, Novak deleted those 

comments.  When the Parma Police tried to warn the public that the Fake Page was 

an imposter, he posted the exact same warning on his Fake Page, including the 

statement “This is the Parma Police Department’s official Facebook page.”  Such 

actions had nothing to do with “deepening the satire”; they only served to 

maximize public confusion.   

Furthermore, even true parody is not an automatic shield against any 

governmental regulation.  An entire body of trademark law exists that weighs 

competing public interests in protecting a parodist’s expression and avoiding 

consumer confusion.  E.g., ETW Corp. v. Jireh Pub., Inc., 332 F.3d 915 (6th Cir. 

2003).  These cases recognize that a parodist’s right to expression is curtailed when 

parody is meant to mislead as to its source.  Id. at 928.  In trademark law, the 

interests overriding the First Amendment are consumer and manufacturer 

protection; however, these economic interests pale in comparison to the public 

safety interests that may be jeopardized by imitation of governmental officials.  

Consequently, courts have routinely upheld statutes prohibiting impersonation of 

public officials against First Amendment challenges.  E.g., U.S. v. Chappell, 691 
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F.3d 388 (4th Cir. 2012); see also U.S. v. Willis, 527 Fed. Appx. 376, 378 (6th Cir. 

2013) (upholding conviction under statute prohibiting impersonation of federal 

officials since false representations of governmental authority would interfere with 

the “general good repute and dignity” of government service).   

Novak argues that the question of whether his page was a parody turns only 

on whether a reasonable reader would believe it stated actual facts.  While the 

reasonable-reader test is certainly an important factor to consider, parody involves 

more than simply making unbelievable statements.  Parody is a form of artistic 

expression intended to communicate a message and not simply a license to make 

incredible statements and avoid the consequences. 

In any event, Novak fails the reasonable-reader test on this record.  Novak 

argues that no reasonable person would believe the content of any of his posts, but 

the record shows that they were believed by many people, not just unreasonable 

ones.8  In particular, the Homeless Post was reasonably believable since laws 

prohibiting aid to the homeless are not uncommon, as explained by Appellees’ 

expert.  Novak’s latter posts may have been more outlandish, but they provided no 

                                                            
8 Novak makes much of the deposition statements by Riley and Dobeck that a 
reasonable reader would not believe Novak’s page stated actual fact.  Novak goes 
on to assert: “Only Connor held out.”  (Novak’s Merit Br. pp. 46–47, Doc. 34.)  
Novak neglects to point out that Riley’s and Dobeck’s statements were in response 
to viewing the entire Fake Page and all of the posts as a whole, which does not 
reflect how many readers would have seen the posts, without any context, based on 
how Novak added and shared content from his Fake Page over a 24-hour period.  
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context for anyone who previously saw the Fake Page.  Moreover, Novak shared 

the Homeless Post in such a manner that it was seen in isolation from the rest of 

the Fake Page, depriving readers of any context that would suggest the post was 

not actually from the Parma Police Department.  The fact that Dobeck and Riley 

may have considered the Fake Page unbelievable when viewed as a whole says 

nothing about what other reasonable readers believed upon seeing posts like the 

Homeless Post in isolation.  Connor was not the only “holdout” on the “reasonable 

reader” question.  Both Magistrate Fink and Judge O’Donnell were also unable to 

say that a reasonable reader would not believe Novak’s posts.  Novak simply 

writes off anyone who fell for his hoax as unreasonable.  

Although not everyone was fooled, even some of the people who “figured it 

out” felt compelled to warn the Parma Police about the Fake Page because they 

were worried it would be reasonably believed by others who would “flood” the 

police with phone calls.  That is exactly what the Parma Police were worried about 

as well, which led them to issue a press release and even appear on the local news 

to warn the public about the Fake Page. 

In sum, Novak’s Fake Page was designed to deceive people, and the record 

shows that reasonable people were deceived.  Novak was not engaged in parody. 
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2.  Novak’s Fake Page Was Not Protected Speech Because It 
Was Used for a Criminal Purpose. 

 
As discussed at length in the Statement of the Case, Novak’s conduct 

resulted in an intentional and knowing disruption of City and Police services which 

is not protected by the First Amendment.  “Specific criminal acts are not protected 

speech even if speech is the means for their commission.”  Packingham v. North 

Carolina, 137 S. Ct. 1730, 1737 (2017).  Thus, “[i]n the case of criminal 

solicitation, the speech—asking another to commit a crime—is the punishable act 

… [and] the crime is complete once the words are spoken with the requisite 

intent….”  U.S. v. White, 610 F.3d 956, 960 (7th Cir. 2010) (holding that posting 

personal information about a juror to a public website would not be protected by 

the First Amendment if the speaker’s intent was to request that one of his readers 

harm the juror).  Even a claimed “parody” can be legally proscribed if it was done 

with the intent to injure.  Golb v. Attorney General of the State of N.Y., 870 F.3d 

89, 102 (2d Cir. 2017) (upholding statute prohibiting impersonation of another 

with the intent to injure or defraud another).   

Here, the record now clearly shows that Novak’s “parody” was really a hoax 

intended to deceive the public and cause disruption.  While Novak denies that was 

his actual intent, at the very least, there is no question that the Officers had 

probable cause to believe that was the case.  As the District Court noted, intent can 

be established by circumstantial evidence.  Novak’s deliberate steps—deleting 
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comments and replicating the Official Warning on his page even after learning that 

his Fake Page was causing disruption—permitted the Officers to infer that he 

intended this result.  Just like in White and Golb, evidence of a criminal purpose in 

Novak’s speech removes any protection provided by the First Amendment.   

In summary, Novak’s intentionally deceptive Facebook conduct is not 

parody or protected speech in the first instance, and the District Court’s summary 

judgment ruling may be affirmed on this basis alone.  See Baatz v. Columbia Gas 

Transmission, LLC, 929 F.3d 767, 775–76 (6th Cir. 2019), cert. denied, 140 S. Ct. 

906 (2020) (“By arguing in support of the district court’s judgment on an 

alternative basis, instead of arguing for the reversal of the judgment, we may 

consider Columbia Gas’s alternative argument for affirmance sans cross-appeal.”). 

B. QUALIFIED IMMUNITY PROTECTS THE OFFICERS FROM 
NOVAK’S FIRST AMENDMENT RETALIATION CLAIMS 
BECAUSE THEY HAD PROBABLE CAUSE TO BELIEVE 
NOVAK VIOLATED OHIO REV. CODE § 2909.04(B). 

 
As discussed in the previous section, the record proves no violation of a 

constitutional right occurred, and the Court may dispose of this matter on that basis 

alone.  However, if the Court chooses to follow the approach of the District Court, 

it can avoid the constitutional question and uphold the District Court’s ruling on 

qualified immunity grounds alone.  The doctrine of qualified immunity shields 

officers from civil liability so long as their conduct “does not violate clearly 
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established statutory or constitutional rights of which a reasonable person would 

have known.” Pearson v. Callahan, 555 U.S. 223, 231 (2009).   

A right is clearly established when it is “sufficiently clear that every 

reasonable official would have understood that what he is doing violates that 

right.”  Mullenix v. Luna, 577 U.S. 7, 11 (2015) (emphasis added). Qualified 

immunity protects “all but the plainly incompetent or those who knowingly violate 

the law.”  District of Columbia v. Wesby, 138 S. Ct. 577, 589 (2018).  Courts are 

admonished not to define clearly established law at a high a level of generality.  

See, e.g., Ashcroft v. al-Kidd, 563 U.S. 731, 742 (2011).  While a case on point is 

not required, existing precedent must have placed the statutory or constitutional 

question “beyond debate.”  White v. Pauly, 137 S. Ct. 548, 551 (2017). 

Novak and his amici would radically change the qualified immunity 

doctrine, contrary to well-established Supreme Court precedent.  The Foundation 

for Individual Rights in Education specifically objects to the “beyond debate” 

standard and advocates instead for a more lenient “notice” standard.  (Amicus Br. 

of FIRE p. 31, Doc. 44.)  This has been rejected by the Supreme Court, which just 

earlier this month, applied the “beyond debate” standard in two separate cases to 

uphold qualified immunity for police officers.  See Rivas-Villegas v. Cortesluna, 

No. 20-1539, 2021 WL 4822662 (U.S. Oct. 18, 2021); City of Tahlequah, 

Oklahoma v. Bond, No. 20-1668, 2021 WL 4822664 (U.S. Oct. 18, 2021).  In both 

Case: 21-3290     Document: 55     Filed: 10/29/2021     Page: 45



36 

cases, the Supreme Court found that the facts were materially distinguishable from 

prior precedent and that the standards proposed by the claimants were too general 

to constitute “clearly established law” for the circumstances involved.   

Similarly, the cases Novak cites as precedent do not establish either the 

protected nature of his speech or the unconstitutionality of his arrest “beyond 

debate.”  He only offers general principles of law regarding parody, criticism of the 

police, and the “heckler’s veto.”  Novak cites no authority directly applicable to his 

conduct in this case—creating a fake Facebook page to impersonate a local police 

department and using it to intentionally deceive the public into believing false 

statements about the police and the law.  The Officers were faced with a novel 

situation, which is why they sought guidance from the City’s Law Director.  They 

had probable cause to believe Novak knowingly disrupted police and public 

services, and they reasonably believed Novak could be constitutionally prosecuted 

under the Disruption Statute.  Therefore, the Officers are entitled to qualified 

immunity. 

1. Probable Cause Can Be Based on Protected Speech That 
Causes Disruption to Police and Public Services. 

 
This Court has already held that “[i]f the officers did have probable cause, 

they are entitled to qualified immunity even if Novak’s page was protected speech 

because the law at the time did not clearly establish that charging Novak under the 

statute would violate his constitutional rights.”  Novak, 932 F.3d at 430 (emphasis 
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added).  The probable cause question, as framed by this Court, is “whether the 

citizen calls to the police station gave the officers probable cause to think there was 

a ‘disruption’ or ‘interruption’ of police operations under Ohio law.”  Id. at 429.  

The District Court, heeding this Court’s guidance, granted qualified immunity to 

the Officers based on uncontroverted testimony evidencing a disruption or 

interruption of police and public services.  In so doing, the District Court rejected 

Novak’s argument that the disruption must be “substantial.”9 

Because the Officers had evidence to support all of the elements of the 

Disruption Statute, they had probable cause to arrest Novak.  To avoid this 

conclusion, Novak pivots the argument away from whether or not a disruption took 

place and instead asserts that probable cause cannot be based on protected speech.  

That question, and the same case law Novak relies on, was already addressed in 

this Court’s prior qualified immunity analysis.  Reframing the same argument now 

in terms of “probable cause” does not change its substance or this Court’s prior 

conclusions.  Furthermore, Novak’s argument is inconsistent with other precedent 

from this Court, which has upheld qualified immunity for arrests based on 

protected speech. 

                                                            
9 This is settled Ohio law.  See, e.g., State v. Pettigrew, 2004-Ohio-4934 ¶ 12 
(holding that where the defendant called the police department repeatedly, tying up 
its phone lines, “[t]he State was not required to prove that [the defendant’s] 
conduct ‘substantially’ impaired the ability of law enforcement officers to protect 
persons or property from serious physical harm….”). In any case, Novak has 
abandoned this argument on appeal. 

Case: 21-3290     Document: 55     Filed: 10/29/2021     Page: 47



38 

Novak and his amici rely heavily on this Court’s opinions in Sandul v. 

Larion, 119 F.3d 1250 (6th Cir. 1997), Swiecicki v. Delgado, 463 F.3d 489 (6th 

Cir. 2006), and Leonard v. Robinson, 477 F.3d 347 (6th Cir. 2007) to allege a 

general proposition that probable cause cannot be based on protected speech.  As 

previously discussed, this Court has already held that the Officers would be 

entitled to qualified immunity even if the Fake Page was protected speech.  Novak, 

932 F.3d at 430.  Such a pronouncement would be nonsensical if probable cause 

could never be based on protected speech.  Moreover, Novak’s misreading of 

Sandul, Swiecicki, and Leonard fails to recognize that even protected speech may 

be regulated by content-neutral laws that serve important governmental interests. 

Even protected speech is subject to content-neutral laws not aimed at the 

message conveyed.  For example, the Supreme Court has long recognized that 

burning a flag may be punishable under an ordinance against outdoor fires but not 

an ordinance against dishonoring the flag.  R.A.V. v. City of St. Paul, Minn., 505 

U.S. 377, 385 (1992).  Similarly, this Court has upheld qualified immunity for 

officers enforcing content-neutral laws to otherwise protected speech.  E.g., 

Vaduva v. City of Xenia, 780 Fed. Appx. 331, 337–38 (6th Cir. 2019) (upholding 

qualified immunity for officers who arrested a panhandler under an ordinance that 

prohibited requesting money or donations within 20 feet of the entrance or exit of a 

public facility); King v. Ambs, 519 F.3d 607, 615 (6th Cir. 2008) (upholding 
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qualified immunity for officer who arrested someone for repeatedly telling an 

interviewee that he did not have to speak with the police).  The conduct in Vaduva 

involved nothing more than holding up a sign and asking passers-by if they could 

spare a few dollars.  And the person arrested in King only made truthful 

statements.  Yet, in both cases, this Court concluded that there was probable cause 

for an arrest.  In King, this Court expressly recognized a distinction between the act 

of disrupting an officer’s official duties and the content of one’s speech.  Just as in 

King, the record clearly shows that Novak was arrested because of the disruption 

caused by his speech, not any message conveyed. 

Vaduva and King confirm that probable cause for a crime can be based on 

protected speech.  Novak’s argument to the contrary is based on a misreading of 

Sandul and its progeny.  In Sandul, this Court denied qualified immunity to an 

officer who arrested someone who simply yelled “f—k you” to a group of anti-

abortion protestors as he briefly drove by them.  The court in Sandul applied an 

“objective reasonableness standard” to determine that no reasonable officer would 

believe that merely uttering this expression in public could be criminal, based on 

existing Supreme Court precedent, namely Cohen v. California, 403 U.S. 15 

(1971), which involved regulation of speech based on what it communicated.   
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Swiecicki involved the arrest of a heckler at a baseball game, but the 

procedural posture in Swiecicki required that court to accept that the arrest was 

based on the content of the heckler’s speech.  

Finally, in Leonard, the court found an absence of probable cause where a 

citizen was arrested for simply uttering “God damn” at a public meeting with no 

evidence that he was out of order in any way.  The Leonard court found that this 

was simply a coupling of an expletive with political speech and that there was “no 

principled distinction” from the utterance protected by the Supreme Court in 

Cohen.  

Novak’s cited cases are not about “probable cause” per se; they are simply 

an application of the general principle that some rare laws are so flagrantly 

unconstitutional that no reasonable officer would believe they could be legally 

enforced. See Michigan v. DeFillippo, 443 U.S. 31 (1979).  These cases do not 

stand for the general proposition that protected speech can never provide probable 

cause for a crime, as is clear from other Sixth Circuit opinions dealing with crimes 

involving protected speech.  The radical interpretation of Sandul proffered by 

Novak and his amici would effectively preclude prosecution for any crime so long 

as it was committed through a type of speech that is typically protected.  That has 

never been the law, nor should it be. 
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2. Probable Cause Exists Because a Reasonable Officer Would 
Believe That Novak’s Speech Was Not Protected and That 
Enforcing the Disruption Statute against Him Would Not 
Violate the First Amendment. 

 
The Officers had probable cause to arrest Novak because they had evidence 

for all of the elements of the Disruption Statute, and no reasonable officer would 

have believed arresting Novak under the statute was a constitutional violation.  

That is the proper application of Sandul and the other cases cited by Novak.  In this 

case, the Officers’ decisions were certainly reasonable and not flagrantly 

unconstitutional since (1) it is not clearly established that Novak was engaged in 

protected speech in the first place, and (2) even if he was, as this Court has 

correctly concluded, the law is not clearly established that enforcing the Disruption 

Statute in this case would be unconstitutional.  “If judges thus disagree on a 

constitutional question, it is unfair to subject police to money damages for picking 

the losing side of the controversy.”  Novak, 932 F.3d at 430 (quoting Reichle, 566 

U.S. at 669–70).   

As discussed above, Appellees deny that Novak’s Facebook activities even 

qualify as parody, but at the very least, there is no clearly established law that 

would have guided the Officers to that conclusion.  The analysis in section IV.A 

supra shows the complexity of the First Amendment issues in this case.   

Novak believes that his Facebook activities were unquestionably protected 

speech based on Hustler Magazine, Inc. v. Falwell, 485 U.S. 46 (1988).  However, 
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this case is very different from Hustler. In Hustler, the parody at issue was a one-

page advertisement printed on the inside front cover of the magazine’s November 

1983 issue.  The parody was self-contained, and its full context was apparent to 

anyone that saw the advertisement. Readers did not have to scour the rest of the 

magazine for a supplement to know the ad was a parody.  And they certainly did 

not have to wait until the next month’s issue to get the joke.  Contrast that to 

Novak’s Fake Page—a dynamically changing Facebook page whose context 

evolved as Novak added and deleted information over time, which allowed 

portions of the page to be shared across the entire internet devoid of any context.  

Furthermore, the Hustler ad contained a disclaimer that it was a parody.  While 

Novak did not have to label his page as such, he certainly could not do the opposite 

and falsely claim to be the Official Police Page.  Most importantly, the editors of 

Hustler did not take active measures to deceive people into believing its parody ad 

was real, like Novak did. 

Novak also cites Farah v. Esquire Magazine, 736 F.3d 528 (D.C. Cir. 2013), 

for the importance of reading an alleged parody in context.  However, in Farah, 

the parody’s intended audience—readers of the magazine’s political blog—would 

have been familiar with the magazine’s history of publishing satirical stories. 

Farah, 736 F.3d at 537.  Here, the record shows that Novak’s intended audience 

went beyond his close circle of friends (who might be familiar with his 
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idiosyncrasies). In Farah, followers of the magazine’s blog were politically 

informed readers.  Id.  Novak’s audience was everyone on Facebook.  In Farah, 

the parody dealt with the well known “birther” controversy regarding President 

Obama.  Id.  It was with “that baseline of knowledge” that the Farah court 

concluded that reasonable readers would recognize the “prominent indicia” of 

satire in the disputed article.  Id.  In Novak’s case, no such baseline exists that 

would make these cases comparable. 

Even if Novak was engaged in protected speech, this Court correctly 

determined that there is no clearly established law that enforcing the Disruption 

Statute in these circumstances would violate any First Amendment right.  Novak 

disagrees and seeks to re-litigate that settled question in this appeal.  Aside from 

Novak’s misapplication of Sandul, which is addressed above, Novak is also 

incorrect to say that the Officers’ actions were an unconstitutional “heckler’s veto” 

based on Bible Believers v. Wayne County, Mich., 805 F.3d 228 (6th Cir. 2015). 

Bible Believers is distinguishable from this case, and it certainly does not clearly 

establish that Novak’s arrest violated the First Amendment.  

In Bible Believers, the police silenced a protest because they were worried 

about the crowd’s reaction to the protestors’ anti-Muslim message, and the Court 

held this to be an unconstitutional “heckler’s veto.”  According to his complaint, 

Novak claims he created the Fake Page “to voice his criticism and frustration on 
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matters of public concern, including the Department’s policing priorities, racial 

sensitivity, training, qualifications, and respect for civil rights.”  However, there is 

no evidence that the disruption caused by the Fake Page was connected to anyone’s 

disagreement with that message or any other message Novak was allegedly 

conveying.  They were reacting to Novak’s deception.  Novak was not voicing any 

concern about the Parma Police’s treatment of the homeless; he was trying to trick 

people into believing there was a law outlawing assistance to the homeless.  

Because that caused a disruption of police and public services, the Officers arrested 

Novak for the effects of his deception.  

There is no clearly established law that would have guided the Officers to 

conclude that Novak’s Fake Page was a parody or that arresting him under the 

Disruption Statute would be a “heckler’s veto” or any other violation of Novak’s 

First Amendment rights.  Consequently, they had probable cause to arrest Novak 

under the Disruption Statute; and therefore, the District Court correctly determined 

that they are entitled to qualified immunity. 

3. The “No Probable Cause” Requirement in Retaliatory 
Arrest Claims Involving Pure Speech. 

 
In the prior appeal, this Court invited consideration of whether lack of 

probable cause should be an element in retaliatory arrest cases, as recently 

confirmed in Nieves, when the criminal conduct is pure speech.  As an initial 

matter, while this is an interesting constitutional question, it certainly was not 
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clearly established law at the time of Novak’s arrest and is thus irrelevant to the 

immunity analysis here.  See Novak, 932 F.3d at 430–31 (“[I]n the future probable 

cause alone may not protect officers” but that “do[es] not bear on the qualified 

immunity analysis [in this case] because, as with most interesting legal issues, the 

law is not clearly established.”); see also Reichle, 566 U.S. at 663 (upholding 

qualified immunity for arrest since the law was not clearly established whether 

probable cause precludes retaliatory arrest claims).  The Supreme Court has 

consistently upheld the no-probable-cause requirement in retaliatory arrest cases 

and has never recognized any special exception for arrests for crimes involving 

speech alone.  Carving out an exception for arrests involving speech alone would 

undermine the purpose of qualified immunity and prevent effective enforcement of 

content-neutral laws that incidentally affect speech.  In any case, even if such an 

exception is recognized, just as in Reichle, it was not clearly established law at the 

time of Novak’s arrest and should not affect the Officers’ right to qualified 

immunity. 

The driving force behind the doctrine of qualified immunity is to ensure that 

insubstantial claims against government officials are resolved before discovery. 

Pearson, 555 U.S. at 231.  Consequently, the doctrine is intended to be more than a 

mere defense to liability; it is meant to provide immunity from suit.  Id. at 237.  

This protection is effectively lost when frivolous claims are allowed to proceed. 
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In general, government officials may not arrest or prosecute someone in 

retaliation for engaging in constitutionally protected speech.  Hartman v. Moore, 

547 U.S. 250, 256 (2006).  But when there are also non-retaliatory grounds for the 

same adverse action, it becomes unclear whether improper motive contributed to 

the decision.  Given the fact-intensive nature of inquiring into a person’s 

motivation, eliminating the “no probable cause” requirement would make it nearly 

impossible to avoid trial in any civil rights case alleging retaliation based on 

protected speech.  The potential for abuse is obvious.  Speech is part of everyday 

life and could turn any arrest into a lengthy and expensive trial through baseless 

allegations that an officer was really motivated by something that was said.  This is 

especially concerning in cases involving enforcement of content-neutral 

regulations.   

The Supreme Court most recently revisited the probable cause issue in the 

context of retaliatory arrests in Nieves v. Bartlett, 139 S. Ct. 1715 (2019), which 

specifically held that claimants must plead and prove a lack of probable cause in 

retaliatory arrest cases, citing the same causal complexity noted in Hartman.  Still 

mindful of the risk that police could use arrest power as a means of suppressing 

speech, the Nieves Court included a narrow qualification that removes the 

probable-cause requirement when a claimant presents objective evidence that he 

was arrested when other similarly situated individuals were not.  Significantly, 
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there is no such allegation here.  Thus, the Supreme Court has consistently upheld 

the probable cause requirement for retaliatory arrests in general, which furthers the 

important interest of protecting government officials from frivolous suit when they 

act reasonably.  An arrest based on pure speech involves the same causal 

complexities and implicates the same qualified immunity concerns since the same 

act of speech may or may not be criminal depending on the speaker’s intent. 

While an exception to the probable cause requirement for retaliatory arrest 

claims involving crimes of pure speech is an important constitutional question over 

which prosecutors, lawyers, and judges can reasonably disagree, it is not clearly 

established law and certainly was not law at the time of Novak’s arrest.  Therefore, 

just as in Reichle, the existence of probable cause gives rise to qualified immunity 

for the Officers in this case.  566 U.S. at 663. 

C. THE OFFICERS’ RELIANCE ON DIRECTOR DOBECK’S 
ADVICE CONFERS QUALIFIED IMMUNITY. 
 

 Courts “recognize the virtue in encouraging police, when in doubt to seek 

the advice of counsel.”  Kelly v. Borough of Carlisle, 622 F.3d 248, 255 (3d Cir. 

2010).  Thus, in Kelly, the court held that a police officer who relies in good faith 

on a prosecutor’s legal opinion is presumptively entitled to qualified immunity.  Id. 

at 255–56. The specific inquiry is whether the officer had confronted particular 

circumstances in which the application of general principles did not yield a certain 

answer and, if that were the case, whether the officer responded reasonably to that 
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idiosyncratic fact pattern.  Cox v. Hainey, 391 F.3d 25, 30 (1st Cir. 2004) (citing 

Anderson v. Creighton, 483 U.S. 635, 640 (1987)).  Consulting with a prosecutor 

buttresses the conclusion that an officer’s actions were objectively reasonable.  Id. 

at 32.  As the Fourth Circuit has observed, conferring with a prosecutor can “weigh 

heavily toward a finding that [an officer] is immune” and can be “compelling 

evidence” that an officer acted reasonably.  Wadkins v. Arnold, 214 F.3d 535, 541–

42 (4th Cir. 2000) (emphasis original).  Of course, consultation with a prosecutor 

does not confer absolute immunity, “but it goes far to establish qualified 

immunity.” Kijonka v. Seitzinger, 363 F.3d 645, 648 (7th Cir. 2004).  Moreover, 

even if the prosecutor gives erroneous advice, the officer may still be entitled to 

immunity.  Wadkins, 214 F.3d at 542.  And when a magistrate issues a warrant, the 

reasonableness of the officer’s actions are bolstered.  Id. at 543. Additionally, a 

prosecutor making an independent decision to prosecute a matter can entitle the 

officer to judgment in his favor.  Hasalah v City of Kirtland, 2013 WL 2200360, 

*12 (N.D. Ohio May 20, 2013). 

Connor, at the behest of his supervisor, Riley, sought advice from the City’s 

law director, Dobeck.  Several judicial officials thereafter agreed that probable 

cause was present and concluded that the case against Novak should proceed. 

Additionally, Cuyahoga County Prosecutor McGinty decided to prosecute the case 
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after it was bound over to the county.  The foregoing facts support a finding that 

Connor properly and reasonably relied on advice of counsel. 

Connor’s reliance on the advice of Dobeck also satisfies the four-part test set 

forth in York v. Purkey, 14 Fed. Appx. 628, 633 (6th Cir. 2001).  That court 

examined 1) how unequivocal, and specifically tailored to the particular facts 

giving rise to the controversy, the advice was; 2) whether complete information 

was provided to the advising attorney; 3) the prominence and competence of the 

attorneys; and 4) how soon after the advice was received the disputed action was 

taken.  Id. (citing V-1 Oil. Co v. Wyoming, 902 F.2d 1482, 1489 (10th Cir. 1990)). 

 In this case, the record establishes that Dobeck advised Connor to proceed with 

the investigation; he was given access to and reviewed all information; he is a 

highly respected law director of the seventh-largest municipality in the state of 

Ohio for the last 22 years;10 and Connor proceeded promptly after receiving the 

advice.  Novak may still protest and assert that Connor, for example, should have 
                                                            
10

  Novak, in opposition to the Officers’ motion for summary judgment questioned 
the competence of “Dobeck’s law department” in free speech cases by pointing to 
City of Parma v. Odolecki, 2017-Ohio-2979.  (R.123, Page ID #24388). In that 
unreported case Odolecki, by his speech and actions, was convicted for disrupting 
(1) a police officer trying to save a suicidal teen and (2) an OVI checkpoint. On 
appeal, he argued that his First Amendment rights were violated.  The court of 
appeals affirmed his conviction on the first matter and vacated his conviction on 
the second because the police could not show Odolecki’s speech actually disrupted 
their official business, not because the law could not be constitutionally applied. 
This case certainly does not support the characterization of Dobeck by Novak’s 
counsel. 
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discussed constitutional issues with Director Dobeck and disclosed more 

information about his view that the page was a “joke.”  The record demonstrates 

that no one raised constitutional concerns to Connor until sometime after Novak 

was bound over to Cuyahoga County.  Even then, Prosecutor McGinty and the trial 

judge independently determined that the case should proceed.  

Finally, this case involves a very unusual situation where an officer was 

presented with a matter he had never seen before—indeed, one of first 

impression—involving an actor who intentionally created and maintained a 

deceptive police department Facebook page while continually changing the context 

by deleting comments of those who realized the Facebook page was fake and even 

reproducing an official warning from the police department alerting the public of 

the existence of the fake page so as to disrupt government functions. This case is 

extraordinary.   

D. THE DISTRICT COURT DID NOT ERR IN GRANTING 
SUMMARY JUDGMENT TO THE OFFICERS ON NOVAK’S 
PRIOR RESTRAINT CLAIM. 

 
Novak argues that the District Court erred by failing to recognize that he 

“plausibly allege[d]” a prior restraint under the First Amendment based on 

(1) Connor’s correspondence to Facebook, (2) Riley’s public statements about the 

Fake Page, and (3) the seizure and impounding of his electronics.  First, at the 

summary judgment stage, it is not enough to simply provide a plausible allegation.  
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Here, the record completely undermines Novak’s various theories of prior restraint.  

Furthermore, the term “prior restraint” describes “administrative and judicial 

orders that block expressive activity before it can occur.” Polaris Amphitheater 

Concerts, Inc. v. City of Westerville, 267 F.3d 503, 506 (6th Cir. 2001) (emphasis 

added).  As the record now makes clear, none of these challenged actions involved 

an administrative order or caused any restriction of Novak’s speech. 

Connor’s correspondence to Facebook merely requested that the Fake Page 

be taken down, and the District Court correctly found that this was not an 

administrative order. Novak admitted in deposition that Connor simply “requested 

that this account be taken down,” and that Facebook was free to comply with or 

ignore it. (Novak Dep., R.90-1, Page ID #4588.)  In any case, Connor’s 

correspondence to Facebook did not actually bring the Fake Page down.  Novak 

did that himself after his friend, Kopchu, frantically urged him to delete the page 

after seeing it discussed on local news.  Moreover, Novak’s roommate, Kozelka, 

testified how he and Novak thought the Fake Page was getting out of hand and that 

they were considering taking it down.  All this occurred long before Novak even 

knew Connor had contacted Facebook, so it is nonsensical to claim that Connor’s 

correspondence to Facebook restrained Novak’s speech in any way.   

As for Riley’s public statements about the investigation, Novak’s claim that 

“Riley publicly threatened to criminally prosecute the page’s author” is patently 
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false and is contradicted by the record.  Novak admitted that Riley never said on 

the news the author of the page did anything illegal; Kopchu told Novak that the 

news anchor said that the creator of the Fake Page could possibly face charges.  

There is nothing in the record showing any statement by Riley threatening criminal 

prosecution. 

Finally, Novak argues that the District Court failed to consider that the 

seizure of his electronics was a prior restraint because it prevented him from 

speaking through those media.  Setting aside that there was a signed search warrant 

for the seizure of Novak’s electronics as part of a criminal investigation, Novak 

claims that this effected a prior restraint by blocking his chosen medium of 

expression.  However, this argument has no merit since Novak voluntarily took 

down the Fake Page long before his electronics were seized.  Furthermore, his 

chosen medium for his speech was Facebook, which can be accessed through any 

other computer or mobile device.  Novak’s Facebook access was not limited to the 

specific devices seized in the investigation. 

E. THE DISTRICT COURT DID NOT ERR IN GRANTING 
SUMMARY JUDGMENT TO THE CITY ON NOVAK’S 
MUNICIPAL LIABILITY CLAIMS.  

 
A municipality may be sued directly if it is alleged to have caused a 

constitutional tort through “a policy statement, ordinance, regulation, or decision 

officially adopted and promulgated by that body’s officers.” Monell v. New York 
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City Dept. of Social Services, 436 U.S. 658, 690 (1978).  To establish municipal 

liability a plaintiff must prove that: (1) a constitutional violation occurred, and (2) 

the city is “responsible for that violation.” Graham v. County of Washtenaw, 358 

F.3d 377, 382 (6th Cir. 2004).  Governments can be liable when, and only when, 

their official policies cause their employees to violate another person’s 

constitutional rights. City of St. Louis v. Praprotnik, 485 U.S. 112, 122 (1988).  

There are only three bases for municipal liability under § 1983: (a) when an 

express policy causes a constitutional violation; (b) when a widespread practice or 

custom is so common that it has the effect of a written policy; or (c) when the 

constitutional injury is caused by a person with final policymaking authority. 

Pembaur v. City of Cincinnati, 475 U.S. 469, 483 (1986).  As a threshold matter, 

Novak’s claim against the City fails because his constitutional rights were not 

violated, as discussed in Section IV.A. supra.  Therefore, Novak’s claims against 

the City fail as a matter of law.  In any case, Novak’s municipal liability claims fail 

because the record demonstrates that the City did not have a policy that violated 

Novak’s constitutional rights and that Dobeck did not act as a final policymaker. 

1. The City Did Not Have an Express Policy or Widespread 
Practice or Custom that Violated Plaintiff’s Constitutional 
Rights 
 

Case law requires that a plaintiff point to a specific policy that is allegedly 

deficient to satisfy the first prong of Pembaur, supra.  See Monell, 436 U.S. at 694.  
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Novak has failed to identify a specific policy that violated his constitutional rights.  

Novak makes only generalized complaints about alleged failures to train, but no 

training would have prepared Riley and Connor as to this unusual and 

unprecedented matter, which is sui generis. Novak also failed to provide any 

expert opinion on this issue.  John Ryan, however, affirms that the training of the 

Parma Police was consistent with best practices.  (Ryan Rep., R.119-1, Page ID 

#23189.)   

To sustain a claim that a constitutional injury is the result of a widespread 

practice or custom, it must have the effect of written policy and be the result of a 

“clear and persistent pattern.”  Thomas v. City of Chattanooga, 398 F.3d 426, 432 

(6th Cir. 2005). Therefore, “where the policy relied upon is not itself 

unconstitutional, considerably more proof than the single incident will be 

necessary in every case to establish both the requisite fault on the part of the 

municipality, and the causal connection between the ‘policy’ and the constitutional 

deprivation.”  City of Oklahoma v. Tuttle, 471 U.S. 808, 824 (1985) (plurality op. 

of Rehnquist, J.).  Vague and conclusory allegations will not suffice.  E.g., 

Williams v. City of Cleveland, 2009 WL 2151778, *4 (N.D. Ohio July 16, 2009) 

(dismissing for failure to allege facts demonstrating a policy).  

“A systematic failure to train employees amounts to a custom or policy for 

which the employer may be subject to § 1983 liability only if such failure amounts 
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to deliberate indifference to the rights of persons with whom the employees come 

into contact.” Savoie v. Martin, 673 F.3d 488, 495 (6th Cir. 2012) (emphasis 

added).  To establish deliberate indifference, the plaintiff “must show prior 

instances of unconstitutional conduct demonstrating that the [employer] has 

ignored a history of abuse and was clearly on notice that the training in this 

particular area was deficient and likely to cause injury.”  Id. 

In an effort to sustain his burden, Novak asserts that “Parma should have 

known better because Dobeck and his Law Department had repeatedly briefed First 

Amendment and speech-related issues.”  As support, Novak cites five cases that 

have nothing to do with the issues raised by this case. More to the point, those 

cases are not evidence of any widespread practice or custom material to the 

handling of Novak’s case. 

Novak has not offered evidence of prior similar incidents, systemic 

problems, clear and consistent misconduct, a widespread unconstitutional policy or 

custom, or deliberate indifference by the City’s officials. He also lacks expert 

testimony.  Ryan’s unopposed opinions (which obliterate Novak’s claims) and the 

failure to produce any other record evidence defeat this claim as well.  

2. Dobeck Did Not Act as a Final Policymaker. 
 
“Discretion to act is not to be confused with policymaking authority; no 

municipal liability results where an official merely has discretion to act because 

Case: 21-3290     Document: 55     Filed: 10/29/2021     Page: 65



56 

subjecting a municipality to liability in such a situation would be 

‘indistinguishable’ from respondeat superior liability.” Feliciano v. City of 

Cleveland, 988 F.2d 649, 656 (6th Cir.1993) (quoting City of St. Louis, 485 U.S. at 

126).  Novak asserts that “state law and municipal custom vested Dobeck with 

final policymaking authority” with citations to the Ohio Revised Code.  Novak also 

refers to the exchange of emails between Dobeck and Councilman Crossman in 

support of the policymaker theory against Dobeck.11  These arguments do not 

withstand scrutiny.   

            The leading case in this area is Pembaur v. City of Cincinnati, 475 U.S. 

469, 483 (1986).  In that matter, deputy sheriffs were prevented from serving 

warrants on employees of a medical clinic because plaintiff refused to unlock the 

door to his clinic. The deputy sheriffs called their superior, who told them to call 

the county prosecutor’s office and follow his instructions. After being commanded 

to “go in and get” the witnesses, they chopped through the door with an axe. The 

entry was ultimately found to be unconstitutional.  

                                                            
11 Crossman had raised the possibility of city liability and referred to a settled case, 
i.e. one with no precedential value, out of Peoria, IL.  Dobeck explained in his 
deposition that he wears two hats: one as a law director who defends city suits and 
the other as a prosecutor of municipal crimes.  In responding to Crossman, he was 
writing as the law director, not as the prosecutor. (Dobeck Dep. R.120-1, Page ID 
#23459.) 
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The Supreme Court cited Ohio Rev. Code § 309.09(A), which provides that 

“both the County Sheriff and County prosecutor could establish county policy 

under appropriate circumstances.”  Pembaur, 475 U.S. at 484–85.  That particular 

law and the specific facts compelled the court to hold that the prosecutor was a 

policymaker.  The court explained: “The instructions [the deputy sheriffs] received 

were to follow the order of the County Prosecutor. The Prosecutor made a 

considered decision based on his understanding of the law and commanded the 

officers forcibly to enter the clinic.”  Id. at 484 (emphasis added). 

The instant case stands in stark contrast to Pembaur in at least three respects: 

the applicable Ohio law does not give Dobeck unfettered authority; no one 

delegated authority to him; and he never commanded anyone to do anything—he 

only offered advice.   

There is no legal authority that states that a law director is a final 

policymaker. On the contrary, unlike the County Prosecutor in Pembaur, the 

Parma Codified Ordinances make clear that the Law Director/Prosecutor is not 

given carte blanche authority to direct police officers in their day-to-day police 

work.  (Parma Codified Ordinances, R.100-19, Page ID ##9224–26.)  Of course, 

the Novak case was not even prosecuted in Parma Municipal Court, but rather it 

was bound over to the Cuyahoga County Prosecutor’s Office, which independently 

reviewed the case and elected to pursue the charges.  
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As to delegation, page 65 of Novak’s merit brief makes the bald assertion 

that “Parma delegated policymaking authority to Dobeck” without any citation to 

record evidence. Indeed, there is none.  On the contrary, the evidence refutes 

Novak’s assertion. When Connor was asked if Dobeck was a policymaker, he 

succinctly answered:  “No.” (Connor Dep., R.98-1, Page ID #6344.)12  Unlike 

Pembaur, there was no delegation to Dobeck.  

Also, Dobeck never issued a command; he only gave advice.  Connor 

testified as follows: 

Q: And were you, in your judgment, taking direction from [Dobeck]? 
A: No. 
Q: Who were you taking direction from? 
A: Nobody. I sought advice from the Law Director. 
*** 
A: I mean not a policy maker. He’s who I sought advice from.  
*** 
Q. Explain that.  
A: Well, because I’ve been trained to seek advice from the Law 
Department, the Law Director for things that I don’t know in the legal 
sense, and he will provide advice. 
 

(Connor Dep., R.98-1, Page ID #6344 (emphasis added).)  Riley testified that 

Dobeck only advised the officers what charges were in “his opinion” appropriate.  

                                                            
12 Novak’s policymaker claims have been protean. In the district court, he asserted, 
without any reference to record evidence, that Connor had policymaking authority 
over the investigation and initial charging decisions and that he delegated his 
policymaking authority to Dobeck on the specific issue of legal analysis and 
decision making. (Opposition Br., R.124, Page ID ##24819–23.) Those claims also 
lacked supporting record evidence.  On appeal, Novak has abandoned any assertion 
that Connor was a policymaker. 
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(Riley Dep., R.95-1, Page ID ##5479, 5494–95, 5515–16.)  Dobeck was equally 

clear that his role in the process is not to issue commands or directives, but simply 

to render advice that an officer can choose to follow or not.  (Dobeck Dep., 

R.120-1, Page ID ##23376, 23431–33, 23438.)  Of course, this makes perfect 

sense because officers have their own chain of command in the Safety Department; 

they do not report to the Law Department. 

The difference between a final, unreviewable order, like in Pembaur, and 

rendering legal advice is an important legal distinction.  The Seventh Circuit 

highlighted the difference, because making every “decision,” or in this case mere 

opinion, of a top official a “policy” would be nothing more than respondeat 

superior/vicarious liability, which is clearly forbidden under § 1983.  The court 

held that Monell is “not to be sabotaged by calling the chief bureaucrat who signs 

off on a particular action the city’s ‘policymaker’ for that action.” Auriemma v. 

Rice, 957 F.2d 397, 400 (7th Cir. 1992) (citations omitted and emphasis added); 

see also Sipusic v. Girard, 2004-Ohio-5008, ¶¶ 22–35 (zoning inspector could not 

be final policymaker under Pembaur because he merely recommended course of 

action); Stevens v. Cox, 2009-Ohio-391, ¶¶ 78–95 (finding prosecutor was only 

final policymaker because, by ordinance, she had absolute discretion regarding 

whether or not to investigate residents for violation of ordinance requiring that tax 

returns be filed annually regardless of whether residents had income).  
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Dobeck did not have final policymaking authority as a matter of law with 

respect to an arrest.  The Officers had to apply for the warrant with Magistrate 

Edward Fink of the Parma Municipal Court, who had the “final” say in the matter.  

Thus, it cannot be said that Dobeck had the requisite authority to form the basis of 

a claim.  Indeed, in Liptak v. City of Niles, Ohio, the Sixth Circuit dismissed a 

claim against a city alleging that its law director and prosecutor had final authority 

to make municipal policy with respect to an arrest, reasoning: 

Under Ohio law, a city prosecutor’s determination that probable cause 
exists for the issuance of an arrest warrant is not binding on the court. 
[The prosecutor’s] authority with regard to the issuance of arrest 
warrants was limited to exercising his discretion to decide whether to 
request that the court issue a warrant.  [The judge] was 
the final municipal decision maker on whether such a warrant should 
be issued.  The officers who executed the warrant were acting under 
an order issued by the court, not the city prosecutor. 
 

198 F.3d 246, *7 (6th Cir. 1999); see also Mace v. City of Akron, 989 F. Supp. 949, 

957 (N.D. Ohio 1998) (finding that court administrator lacked final authority to 

demote employee because her decision was subject to the approval of municipal 

court judges).   

F. THE DISTRICT COURT DID NOT ERR IN GRANTING 
SUMMARY JUDGMENT ON NOVAK’S STATE LAW 
CLAIMS. 

 
        Under Ohio law, Connor and Riley are insulated from liability unless their 

actions were taken “with malicious purpose, and bad faith, or in a wanton or 

reckless manner.”  Ohio Rev. Code §2744.03(A)(6)(b).  The record amply 
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demonstrates that they acted in good faith and consistent with generally accepted 

policies, practices, training, and legal mandates. 

         The officials they interacted with, in particular, Magistrate Fink, Judge 

O’Donnell, and Director Dobeck, all agree that the officers are honest, 

professional, and did not display any hostility or animus toward Novak.  They also 

sought and accepted the advice of Director Dobeck—another indication that they 

acted in good faith.  Connor also presented the evidence to Magistrate Fink and 

Judge O’Donnell, who determined that the matter should be investigated and 

ultimately, prosecuted.  And, the only expert in this case, John Ryan, has opined 

that their actions were consistent with generally accepted policies, practices, 

training, and legal mandates.   

Novak asserts that Connor misled the Grand Jury by referring to the call 

center being inundated with calls, his failing to clarify that the calls were not to 

911, people believing the Fake Page was real, and his addressing the First 

Amendment.  Each assertion is unavailing.  First, Novak has selectively quoted 

from the testimony. Connor actually said this: “Lieutenant Riley approached my 

desk and he had told me that someone had created a fake Facebook account of the 

Parma Police Department and now the police department including the 911 call 

center and city hall were getting inundated with phone calls in regards to this 

account.” (Grand Jury Tr., R.86-1, Page ID #4431.)  The “inundation” description 
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was  Riley’s subjective characterization, not  Connor’s.  Indeed, Connor testified 

that there were 11 documented calls to Police Dispatch. (Id., Page ID #4432.) 

Second, as to the incoming calls, Novak does not and cannot claim that there 

are two calls centers or that Connor testified that any of the calls were made to 911 

as opposed to the non-emergency line.  Novak is therefore relegated to 

complaining that he did not “clarify” his testimony, but that hardly qualifies as an 

affirmative lie.   

Third, at no time did Connor claim that each and every person believed the 

information was real, as Novak implies. Certainly, some people did believe the 

Fake Page was real.  

Fourth, Connor’s referring to the First Amendment is not surprising, because 

that issue had arisen before his testimony before the Grand Jury. Novak’s ominous 

assertion at page 32 of his merit brief that “The First Amendment was very much 

on [Connor’s] mind” is itself misleading. 

Novak fecklessly contends that the police were offended and upset by his 

fake Facebook page and out to get him.  (Novak Dep., R.90-1, Page ID #4569–

71.)13  Novak’s opinions and assumptions are at odds with the record evidence. At 

                                                            
13 That belief is tenuous at best.  In deposition, when asked how he knew Connor 
was offended and had it out for him, Novak admitted that he’s making an 
assumption.  (Novak Dep., R.90-1, Page ID #4571.)  When queried as to the basis 
for his belief that Riley was upset with him, he answered:  “I believe it.  I don’t 
know.” (Id., Page ID #4569.)  Later in an unverified errata sheet, submitted by 
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the outset, Novak admitted in deposition that Connor’s affidavits set forth true 

accounts of events. (Id., Page ID #4589–93.)  Moreover, the people who dealt with 

Connor affirm that he acted appropriately. Magistrate Fink always found Connor to 

be credible, forthright, and honest.  (Fink Dep., R.92-1, Page ID #5099.)  Connor 

was not upset or out to get Novak. On the contrary, Fink described Connor as 

“fairly laid back in my experience.” (Id., Page ID #5103.)  Judge Deanna 

O’Donnell described Connor as hard working, professional, kind, a good guy, 

truthful, and honest. She has never known him to lie to her and when asked if he’s 

thin-skinned or hotheaded she responded:  “No. He’s a pretty even tempered guy.” 

(O’Donnell Dep. R.91-1, Page ID #5059–60.)  Similarly, Director Dobeck 

dismissed any claims that the police were out to get Novak: the officers were not 

personally offended, were completely professional, and were not retaliating against 

anyone. (Dobeck Dep., R.96-1, Page ID #5783.)14 

                                                                                                                                                                                                
Novak’s attorney, Novak seemed to back away from those unequivocal admissions 
by stating the “evidence shows a clear indication” they were upset without 
specifying what evidence he claims makes that clear. (Novak errata sheet, R.121, 
Page ID #24171.) 
 
14 Dobeck and Riley also were the subject of testimony.  Magistrate Fink described 
Dobeck as “one of the most honorable men I’ve ever met” and someone who’s 
“usually the voice of reason.”  (Fink Dep., R.92-1, Page ID #5103.)  Magistrate 
Fink has never known him to be untruthful and has no reason to believe he had a 
personal grudge against Novak.  (Id.)  He also testified that Riley is a fine detective 
and always truthful.  (Id.)  Judge O’Donnell described Director Dobeck as 
extremely honest, not at all vindictive, not a hot head, and never one to prosecute 
out of personal spite or malice; Riley, in her view is honest, not thin-skinned or a 
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Novak nonetheless makes scurrilous attempts to brand Connor as a liar and 

someone out to get him.15  For example, Novak argues that Connor should have 

provided more information to Dobeck and Magistrate Fink.  (Novak Merit Brief, 

Doc. 34, pp. 23, 26.) This charge also is found in his complaint, which  alleges that 

Connor was “required by law” to include in his affidavit “all known material facts 

supporting probable cause.”  (First Amend. Compl., R.6, Page ID #1260.)  Those 

allegations are lacking in legal support.  Thus, Magistrate Fink only expects an 

officer to summarize why there is probable cause as opposed to going through the 

entire file; he can ask questions and added that the police are “always cooperative.”  

(Fink Dep., R.92-1, Page ID #5100.)   

Novak also believes that Connor should have told Magistrate Fink that 

                                                                                                                                                                                                
hot head, and not one to lose his temper. (O’Donnell Dep., R.91-1, Page ID 
#5060.) 

 
15 Novak asserts that everyone involved with the actual arrest is dishonest.  (Novak 
Dep., R.90-1, Page ID #4603.) He believes that the government conspires against 
people and sees a wide-ranging conspiracy against him. (Id., Page ID #4577.) In 
his mind, the following people, to a greater or lesser extent, engaged in this 
conspiracy:  Connor, Riley, Dobeck, Judge Spanagel, Magistrate Ann Oakar (who 
ordered Connor’s affidavit and a search warrant sealed), Judge Deanna O’Donnell, 
and Cuyahoga County Assistant Prosecutors Anna Woods and Anthony Mirada.  
(Id., Page ID ##4575–76, 4589, 4595.)  This conspiracy, however, is mere opinion 
on his part, as is evident from the following exchange: “Q. Why all the interest in 
Anthony Novak? A. They didn’t like my initial page, in my opinion, and so they 
arrested me and tried to shame me.  And then once it went all the way to trial, their 
best bet was to send me to jail, in my opinion. Q. That’s just your opinion? A. 
Sure.” (Id., Page ID #4577.) 
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Connor concluded that the Fake Page was a joke. As discussed in Section IV.A.2 

supra, speech that has a criminal purpose is not protected.  Further, Novak’s joke, 

which he claims was readily discernible to all, was put before Magistrate Fink in 

his deposition when he was shown all six posts. He affirmed that he still would 

have issued a warrant.  (Fink Dep., R.92, Page ID #5100.)  In other words, 

Novak’s claim of a joke was immaterial. Moreover, Fink agreed that he only 

expects a summary of the case, not the entire investigation.  (Id.)  Judge O’Donnell 

agreed.  (O’Donnell Dep., R.91-1, Page ID #5061.)  Thus, Connor testifying about 

the First Amendment at the April 11, 2016, grand jury is not sinister.  Indeed, it 

affirms that he and others did not view the First Amendment as a bar to 

prosecution. 

Novak also seems to think that Connor’s criminal trial testimony about his 

work being interrupted by the Novak case proves he was lying. Novak points to the 

dates of an event (a buccal/DNA swab and pretrial) as proof that Connor was lying.  

Novak misconstrues what occurred. As more fully explained in his reply brief in 

support of his motion for summary judgment,  Connor did not say anything about 

missing a pretrial—he only said he switched the date for taking a buccal swab of a 

criminal defendant—and that a call from defense counsel prompted the change in 

date.  The fact that Connor’s log does not reflect any change in date is not 

unusual—logs do not include minutia such as that.  Moreover, even if Connor was 
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off one day in recalling the exact date of a pretrial, that alleged confusion hardly 

justifies his being denounced as a liar. 

Novak’s allegations that Connor and Riley acted with malice, in bad faith, or 

in a wanton or reckless manner, are unsupported by any record evidence.  Rather, 

the record evidence establishes that the officers acted appropriately and the District 

Court’s judgment in their favor on the state law claims should be affirmed.  

V.      CONCLUSION 

For all the foregoing reasons, the District Court’s judgment in favor of the 

City of Parma, Kevin Riley, and Thomas Connor and its denial of Novak’s motion 

for partial summary judgment were correct and should be affirmed. 

Respectfully submitted, 
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-ADDENDUM- 
DESIGNATION OF RELEVANT DISTRICT COURT DOCUMENTS 

 
Pursuant to 6 Cir. R. 28(b)&(c) and 6 Cir. R. 30(b)&(g), Defendants-Appellees 

City of Parma, Kevin Riley,  and Thomas Connor, hereby designate the following 

materials, filed of record with the District Court, as relevant documents necessary 

for an effective understanding of the issues raised in this appeal:  

SIXTH CIRCUIT RULE 30(g)(1) DESIGNATION OF RELEVANT 
DISTRICT COURT DOCUMENTS 

 

DATE RECORD 
NO. 

Page ID # DESCRIPTION 

10/18/2017  6 1238–1303 First Amended Complaint 

10/18/2017  6-1 1304–1623 Criminal Trial Transcript 

04/05/2018 19 1919–1939 Order on Motion to Dismiss 

07/30/2019 24 1967–1987 Opinion from USCA for Sixth 
Circuit 

08/05/2020 86-1 4429–4438 Grand Jury Transcript 

11/12/2020 90-1 4554–5036 Transcript of Anthony Novak 
Deposition with Exhibits 

11/12/2020 91-1 5039–5074 Transcript of Deanna O’Donnell 
Deposition 

11/12/2020 92-1 5078–5149 Transcript of Edward Fink 
Deposition with Exhibits 

11/12/2020 93-1 5152–5203 Transcript of Timothy McGinty 
Deposition with Exhibits 

11/12/2020 94-1 5206–5448 Transcript of Seth Kopchu 
Deposition with Exhibits 

11/12/2020 95-1 5451–5751 Transcript of Kevin Riley 
Deposition with Exhibits 
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DATE RECORD 
NO. 

Page ID # DESCRIPTION 

11/12/2020 96-1 5754–6091 Transcript of Timothy Dobeck 
Deposition on 7/14/2020 with 
Exhibits 

11/13/2020 97-1 6094–6276 Transcript of Andrew Kozelka 
Deposition with Exhibits 

11/13/2020 98-1 6279–6543 Transcript of Thomas Connor 
Deposition with Exhibits 

11/13/2020 100 8993–9013 Memorandum in Support of 
Motion for Summary Judgment 
of Defendant City of Parma 

11/13/2020 101-5 9235–9254 Memorandum in Support of 
Motion for Summary Judgment 
of Defendants Thomas Connor  
and Kevin Riley 

11/13/2020 101-6 9255–9257 Affidavit of Thomas Connor 

11/13/2020 101-7 9258–9260 Affidavit of Kevin Riley 

11/13/2020 102 9263–9288 Motion for Partial Summary 
Judgment of Plaintiff Anthony 
Novak 

11/16/2020 107-5 19678–22473 Facebook Business Records 

12/08/2020 115 23130–23132 Order on Motion for 
Reconsideration 

12/21/2020 119-1 23147–23191 Report of John J. Ryan 

12/22/2020 120-1 23193–23520 Transcript of Timothy Dobeck 
Deposition on June 22, 2020 

01/12/2021 127-13 25692 Journal Entry Denying Motion 
to Dismiss 

02/24/2021 128 25693–25730 Memorandum Opinion and 
Order on Motions for Summary 
Judgment 
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