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STATEMENT OF THE ISSUE PRESENTED 

 Medical marijuana is legal in 37 states and the District of Columbia. Even 

with the nominal federal prohibition, there is a booming national market in 

marijuana investment. Maine itself has a vibrant medical marijuana industry 

but does not allow nonresidents to own any portion of any dispensary licensed 

in the state. Is Maine’s residency requirement, which expressly favors residents 

of Maine over residents of other states, unconstitutional under the dormant 

Commerce Clause?  

STATEMENT OF THE CASE 

This lawsuit challenges the residency requirement for owning medical 

marijuana dispensaries under the Maine Medical Use of Marijuana Act, a statute 

that expressly privileges Maine residents over residents of other states. Under 

the Act, “[a]ll officers and directors of a dispensary must be residents of 

[Maine].” 22 M.R.S. § 2428(6)(H). “Officers and directors” is broadly defined to 

include anyone owning any portion of a dispensary: 

“Officer or director” means, when used with respect to any 
nonprofit, for-profit or other organization governed by this chapter, 
a director, manager, shareholder, board member, partner or other 
person holding a management position or ownership interest in the 
organization. 
 

22 M.R.S. § 2422(6-B). A “resident of the state” is defined as “a person who is 

domiciled in the State.” 22 M.R.S. § 2422(13-B). 
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Northeast Patients Group d/b/a Wellness Connection of Maine (“Wellness 

Connection”) owns and operates three of the seven registered dispensaries in 

Maine. (A. 20.) Because of the residency requirement, Wellness Connection is 

owned by three Maine residents. (A. 21.) High Street Capital Partners, LLC 

(“High Street”) is owned by residents of states other than Maine. (A. 20.) If not 

for the residency requirement, High Street would purchase the equity in 

Wellness Connection.  

Wellness Connection and High Street filed this lawsuit to establish that 

the residency requirement is unconstitutional because it expressly discriminates 

against out-of-staters in violation of the dormant Commerce Clause. The State 

has somewhat halfheartedly1 defended the residency requirement. An entity 

called United Cannabis Patients and Caregivers of Maine (the “Caregivers”) also 

intervened in support of the residency requirement. Caregivers are individuals 

who cultivate limited quantities of medical marijuana for sale to qualifying 

patients (22 M.R.S. § 2423-A(2)); dispensaries do the same thing on a larger 

scale, without the limitation on the number of plants that may be cultivated by 

caregivers. 22 M.R.S. § 2428.  

 
1 See State Br. 11 n.4 (While “the Office of the Attorney General previously 
advised the Commissioner” that a similar “residency restriction in Maine’s 
recreational marijuana law” was “not likely to withstand a constitutional 
challenge,” the State is participating in this appeal because “the courts are the 
ultimate arbiter of a statute’s constitutionality,” and the State “is therefore 
defending the constitutionality of the residency requirement at issue here so 
that this Court can conclusively decide” the constitutional question.).  
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The district court ruled that the residency requirement was 

unconstitutional. It first observed that this case presents “a unique scenario in 

the Commerce Clause realm” due to marijuana’s unusual status as a product 

that is nominally illegal under federal law (21 U.S.C. § 841) but has nevertheless 

been authorized as an object of commerce under the laws of numerous states. 

(Add. 8.) Indeed, Maine’s medical marijuana industry generated over $110 

million in sales in 2019. (Add. 2.) The Court noted that while “the Plaintiffs 

recite traditional arguments about the dormant Commerce Clause”—that the 

residency requirement “violates the dormant Commerce Clause because it 

plainly favors Maine residents over residents of other states”—the State and the 

Caregivers “argue that Congress has eliminated the national market for 

marijuana and thus there is no national market with which Maine can interfere.” 

(Add. 9.) The district court rejected the argument that there is no national 

market and that the Commerce Clause somehow does not apply in this case. 

(Add. 10–13.) 

The district court found that “the notion that the medical marijuana 

industry in Maine is wholly intrastate does not square with reality.” (Add. 10.) 

The court explained: 

Maine does not prevent qualified nonresidents from purchasing 
marijuana for medical use at Maine facilities, see 22 M.R.S.A. 
§ 2423-D. Nor does Maine seem to prohibit nonresidents who 
purchase marijuana here from taking it home with them. And Maine 
appears to allow nonresidents to participate in some aspects of the 
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medical marijuana market. See, e.g., 22 M.R.S.A. § 2423-F (law 
governing marijuana extraction facilities not limited to residents). 
 

(Add. 10–11 (footnote omitted).) While the burden is on the State and the 

Caregivers to “show[] Congress’s unmistakably clear intent to allow otherwise 

discriminatory regulations,” the federal law they cite “says nothing about 

eliminating a national market, but merely criminalizes various acts of 

possession, manufacture, and distribution of controlled substances.” (Add. 11 

(quotation marks omitted).) The district court observed that the State and the 

Caregivers 

cite no authority for their position. Instead, in apparently all cases 
where federal courts have confronted dormant Commerce Clause 
challenges to state or local laws that favor residents in the 
recreational or medical marijuana context, the courts have held that 
such laws are likely unconstitutional. See Toigo v. Dept. of Health 
and Senior Servs., No. 2:20-cv-04243-NKL (W.D. Mo. June 21, 
2021) (ECF No. 25) (granting preliminary injunction enjoining state 
agency from restricting medical marijuana licenses to businesses 
that are majority-owned by persons who have been residents for 
more than one year because such a requirement was discriminatory 
on its face); Lowe v. City of Detroit, No. 21-CV-10709, 2021 WL 
2471476 (E.D. Mich. June 17, 2021) (granting motion for 
preliminary injunction and holding that city ordinance that granted 
preferential treatment to long-time residents in awarding licenses 
was a form of economic protectionism that violated the dormant 
Commerce Clause); NPG, LLC v. City of Portland, No. 2:20-cv-
00208-NT, 2020 WL 4741913 (D. Me. Aug. 14, 2020) [residency 
preference in the City of Portland’s marijuana licensing framework 
violated the dormant Commerce Clause].  
 

(Add. 11–12 (footnote omitted).) The district court explained that “[t]hese courts 

recognized that the law or ordinance at issue was the sort of economic 

protectionism that the Supreme Court has long prohibited,” and “[i]n those 
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cases, as here, the defendants had not shown unmistakably clear intent from 

Congress to authorize states to discriminate in this way.” (Add. 12 (footnote and 

quotations marks omitted).) “I have no authority to invent such an affirmative 

grant,” the district court concluded, “where Congress has not provided it.” (Add. 

12–13; see also Add. 13 (“[G]iven the Supreme Court’s and First Circuit’s 

unmistakable antagonism towards state laws that explicitly discriminate against 

nonresident economic actors, I conclude that the Dispensary Residency 

Requirement violates the dormant Commerce Clause.”). 

SUMMARY OF THE ARGUMENT 

Maine’s residency requirement for ownership of medical marijuana 

dispensaries violates the dormant Commerce Clause because it expressly favors 

Maine residents over nonresidents. The nominal status of marijuana under the 

Controlled Substances Act does not change the analysis, because there is an 

actual interstate market in investment in marijuana businesses that the federal 

government acknowledges and supports. It is simply not true that Congress has 

somehow eliminated commerce in marijuana in the United States.  

If not for the residency requirement, Maine would be part of a booming 

national market for investment in medical marijuana companies. Maine cannot 

join the dozens of states that have legalized commerce in medical marijuana, 

and then insist that it is not bound by the Commerce Clause because marijuana 

is illegal. If the analysis ended with the Controlled Substances Act, Maine would 
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have no medical marijuana program to begin with. Having created a medical 

marijuana market, Maine cannot discriminate against nonresidents who wish to 

participate in that market.   

Congress has the power to authorize protectionist state laws like Maine’s 

residency requirement, but it must make its intent to do so unmistakably clear. 

Congress has regulated marijuana, but not in a way that creates an exception to 

the Constitution’s restriction on protectionist state laws. Nothing in the 

Controlled Substances Act affirmatively grants states the power to discriminate 

against nonresidents. The dormant Commerce Clause applies unless Congress 

expressly says otherwise, and Congress has not done so here. 

The Full Faith and Credit Clause has no bearing on this case because the 

district court’s ruling does not force other states to allow anything they do not 

wish to allow under their own laws; it says simply that Maine cannot 

discriminate against residents of other states. The district court’s ruling does not 

require other states to substitute Maine’s laws for their own. 

ARGUMENT 

I. Maine’s residency requirement for owning medical 
marijuana dispensaries is unconstitutional under the 
dormant Commerce Clause. 
 

Maine’s residency requirement for medical marijuana dispensaries is 

unconstitutional because it expressly favors Maine residents and discriminates 

against nonresidents. That conclusion is clear from two centuries of Supreme 
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Court jurisprudence on the dormant Commerce Clause, culminating in 

Tennessee Wine & Spirits Retailers Ass’n v. Thomas, 139 S. Ct. 2449 (2019), 

where the Court said that “the Commerce Clause by its own force restricts state 

protectionism.” Id. at 2461.   

In Tennessee Wine the Supreme Court struck down a Tennessee law 

requiring applicants for a license to operate a liquor store to have resided in the 

state for the prior two years. Id. at 2457. The Court declared that Tennessee’s 

two-year residency requirement “plainly favors Tennesseans over nonresidents,” 

id. at 2462, and that its “predominant effect” is “simply to protect” Tennesseans 

“from out-of-state competition,” id. at 2476. This violated the dormant 

Commerce Clause, the “primary safeguard against state protectionism.” Id. at 

2461. The opinion went on to reject the argument that the dormant Commerce 

Clause applies differently to alcohol than to other commodities. Id.  

The decision in Tennessee Wine has ample precedential support. The 

Commerce Clause addresses the problem that existed “[d]uring the first years of 

our history as an independent confederation,” when “the National Government 

lacked the power to regulate commerce among the States.” Camps 

Newfound/Owatonna v. Town of Harrison, 520 U.S. 564, 571 (1997). “Because 

each State was free to adopt measures fostering its own local interests without 

regard to possible prejudice to nonresidents, . . . a conflict of commercial 

regulations, destructive to the harmony of the States, ensued.” Id. (quotation 
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marks omitted). To solve this problem, the Commerce Clause “not only granted 

Congress express authority to override restrictive and conflicting commercial 

regulations adopted by the States, but . . . it also . . . effected a curtailment of 

state power.” Id. (citing with approval Justice Johnson’s observation in Gibbons 

v. Ogden, 9 Wheat. 1 (1824) (opinion concurring in judgment), that “[i]f there 

was any one object riding over every other in the adoption of the constitution, it 

was to keep the commercial intercourse among the States free from all invidious 

and partial restraints”); Hughes v. Oklahoma, 441 U.S. 322, 325 (1979) (the 

Commerce Clause reflects “a central concern of the Framers that was an 

immediate reason for calling the Constitutional Convention: the conviction that 

in order to succeed, the new Union would have to avoid the tendencies toward 

economic Balkanization that had plagued relations among the Colonies and 

later among the States under the Articles of Confederation”). Given the history 

and purpose of this constitutional doctrine, it makes sense that “[p]rotectionism 

. . . is forbidden under the dormant Commerce Clause.” Camps Newfound, 520 

U.S. at 588.  

There does exist “the possibility that a State may validate a statute that 

discriminates against interstate commerce by showing that it advances a 

legitimate local purpose that cannot be adequately served by reasonable 

nondiscriminatory alternatives.” New Energy Co. of Indiana v. Limbach, 486 

U.S. 269, 278 (1988). But “the standards for such justification are high.” Id. 
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When a state law discriminates on its face against nonresidents, it “is virtually 

per se invalid . . . and will survive only if it advances a legitimate local purpose 

that cannot be adequately served by reasonable non-discriminatory 

alternatives.” Dep’t of Revenue v. Davis, 553 U.S. 328, 338 (2008) (citations 

and quotation marks omitted); see also Tennessee Wine, 139 S. Ct. at 2461–62 

(“Under our dormant Commerce Clause cases, if a state law discriminates 

against out-of-state goods or nonresident economic actors, the law can be 

sustained only on a showing that it is narrowly tailored to advanc[e] a legitimate 

local purpose.”) (quotation marks omitted). “The state bears the burden of 

showing legitimate local purposes and the lack of non-discriminatory 

alternatives, and discriminatory state laws rarely satisfy this exacting standard.” 

Family Winemakers of California v. Jenkins, 592 F.3d 1, 9 (1st Cir. 2010). To 

meet this burden a state must present “‘concrete record evidence,’ and not 

‘sweeping assertion[s]’ or ‘mere speculation,’ to substantiate its claims that the 

discriminatory aspects of its challenged policy are necessary to achieve its 

asserted objectives.” Id. at 17 (quoting Granholm v. Heald, 544 U.S. 460, 492–

93 (2005)).  

Maine’s residency requirement for dispensaries is unconstitutional 

because it “plainly favors” Mainers over non-residents. Tennessee Wine, 139 S. 

Ct at 2462. Like the residency requirement struck down in Tennessee Wine, it 

expressly reserves the economic opportunities offered by a state market for 
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residents of the state. The result is that nonresidents and out-of-state companies 

like High Street are excluded from owning a medical marijuana dispensary in 

Maine. Because the law facially discriminates against nonresidents, it is 

“virtually per se invalid.” Camps Newfound, 520 U.S. at 575. The self-evident 

purpose of the law, to benefit Mainers first and foremost, belies any other 

possible justification. See Or. Waste Sys. v. Dep’t of Envtl. Quality, 511 U.S. 93, 

101 (1994) (“The State’s burden of justification is so heavy that facial 

discrimination by itself may be a fatal defect.”) (quotation marks omitted). No 

one has argued that the residency requirement has any purpose other than to 

give Mainers an economic advantage over nonresidents. 

By denying nonresidents the opportunity to invest in Maine’s medical 

marijuana market simply because they are not Maine residents, the residency 

statute “contradict[s]” the principles underlying the dormant Commerce Clause 

by “depriv[ing] citizens of their right to have access to the markets of other 

States on equal terms.” Granholm, 544 U.S. at 473; see also C&A Carbone, Inc. 

v. Town of Clarkstown N.Y., 511 U.S. 383, 390 (1994) (“The central rationale for 

the rule against discrimination is to prohibit state or municipal laws whose 

object is local economic protectionism, laws that would excite those jealousies 

and retaliatory measures the Constitution was designed to prevent.”). Because 

Maine’s residency statute is facially protectionist, it is unconstitutional. 
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II. The dormant Commerce Clause applies to the interstate 
market for investment in medical marijuana businesses 
just like it applies to any other market. 

 
Neither the State nor the Caregivers argues that the residency requirement 

does not discriminate against nonresidents, or that it advances a legitimate local 

purpose that cannot be adequately served by reasonable non-discriminatory 

alternatives. Davis, 553 U.S. at 338. Instead, they try to cut off the constitutional 

analysis at its inception by declaring that the nominal status of marijuana under 

the Controlled Substances Act means that the Commerce Clause does not apply 

to a residency requirement for ownership of medical marijuana businesses in 

the first place. In the State’s formulation, “[b]ecause Congress has effectively 

eliminated all legal interstate commerce markets in marijuana pursuant to the 

Controlled Substances Act of 1970, it has granted states authority to regulate 

residency restrictions in intrastate marijuana markets however the states see 

fit.” (State Br. 1.) The Caregivers likewise insist that “Congress has expressly (i) 

excluded marijuana commerce from any constitutional protections and (ii) 

eliminated any form of national common marijuana marketplace . . . .” 

(Caregivers Br. 9.) These characterizations ignore the reality that there is in fact 

interstate commerce in marijuana investment that has in no sense been 

“effectively eliminated.”  
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a. The federal government has not “shuttered” the medical 
marijuana market, but instead has acknowledged and 
supported it.  

 
The State and the Caregivers start from the mistaken premise that 

“Congress has eliminated all interstate markets for marijuana” (State Br. 6), or 

has “eliminated marijuana from the nation’s interstate commerce.” (Caregivers 

Br. 2) This premise is belied by the fact that the federal government has done 

nothing to interfere with Maine’s medical marijuana market. That is so despite 

the fact that Maine lets nonresidents purchase medical marijuana and own 

testing and THC-extraction facilities.  

Maine’s medical marijuana program is part of a national market that 

includes the 37 states (and the District of Columbia) that have legalized medical 

marijuana to date;2 consumers who travel from state to state to purchase and 

consume medical marijuana; and—except where state law discriminates against 

them—interstate investors in medical marijuana businesses. The actual 

situation is contrary to the claim by the Caregivers—who are themselves in the 

business of selling marijuana—that “Congress has affirmatively eliminated all 

forms of marijuana business or economic opportunity” (Caregivers Br. 14), and 

that the Controlled Substances Act “leaves no room for states to legalize any 

aspect of marijuana cultivation, sale, possession or usage without triggering a 

 
2 See State Medical Cannabis Laws, National Conference of State Legislatures 
(Feb. 3, 2022), https://www.ncsl.org/research/health/state-medical-marijuana-
laws.aspx. 
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violation of the CSA’s complete federal prohibition.” (Caregivers Br. 17 

(emphasis added).) The gap between what Congress might theoretically do with 

respect to medical marijuana markets, and what is actually happening, is too 

great to sustain the position the State and the Caregivers have taken. 

Far from “shutter[ing]” medical marijuana businesses (State Br. 18, 22), 

the federal government regulates, oversees, and profits from their operations in 

many different ways. Marijuana businesses pay taxes to the Internal Revenue 

Service.3 They are bound by the requirements of the Occupational Safety and 

Health Administration.4 Banks may serve marijuana-related businesses if they 

meet the Treasury Department’s reporting requirements. See BSA Expectations 

Regarding Marijuana-Related Businesses, FIN-2014-G001, Financial Crimes 

Enforcement Network, U.S. Treasury Department (Feb. 14, 2014). And the 

Department of Justice has made clear, in a 2013 document known as the Cole 

Memorandum, that the federal government has no interest in interfering with 

state medical marijuana programs.5 See Memorandum for All United States 

 
3 Section 280E of Title 26 of the U.S. tax code provides that a marijuana 
business is obligated to pay federal income tax though it cannot deduct the cost 
of goods sold. This means that marijuana businesses that are legal under state 
law must pay a disproportionate portion of their revenues to the IRS.  
 
4 Cannabis business Curaleaf, Nj, Inc., for example, was recently fined by OSHA 
for certain violations in New Jersey. See Occupational Safety and Health 
Administration Inspection 1417453.015 (Mar. 2, 2020).  
 
5 Issued during the Obama administration, the Cole Memorandum was 
purportedly “rescinded” by Attorney General Sessions. See Memorandum for all 
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Attorneys: Guidance Regarding Federal Marijuana Enforcement, Office of the 

Deputy Attorney General (Aug. 29, 2013). While it is of course true that these 

executive branch policies are not acts of Congress, they are powerful evidence of 

the practical reality that there is commerce in marijuana across the nation that 

the federal government is on board with. America’s medical marijuana 

businesses have not been “shuttered” in any recognizable sense. 

Rather than just ignoring the expanding market for medical marijuana, 

Congress itself has actively contributed to its creation. Since 2014 Congress has 

shielded state medical marijuana programs from potential enforcement actions 

by the Department of Justice. See, e.g., Consolidated Appropriations Act of 

2021, Sec. 531 (the “Rohrabacher-Farr Amendment”). The claim that Congress 

has somehow eliminated commerce in marijuana is hard to square with the 

continued expansion of state medical marijuana programs around the country 

that Congress has specifically acted to protect.  

 

United States Attorneys: Marijuana Enforcement, Office of the Attorney General 
(Jan. 4, 2018). But his successor, Attorney General Barr, told Congress that the 
Justice Department is “operating under my general guidance that I’m accepting 
the Cole Memorandum for now.” Review of the FY2020 Budget Request for 
DOJ, 116th Cong. (Apr. 10, 2019) (testimony of William Barr, Att’y Gen. of the 
United States). Attorney General Garland has maintained this policy and has 
confirmed to Congress that the Justice Department will not pursue cases against 
Americans who are “complying with the laws in states that have legalized and 
are effectively regulating marijuana.” Committee on the Judiciary, Responses to 
Questions for the Record to Judge Merrick Garland, Nominee to be United 
States Attorney General, at 24, 
https://www.judiciary.senate.gov/imo/media/doc/QFR%20Responses%202-
28.pdf. 
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The Caregivers and the State lean heavily on Gonzalez v. Raich, 545 U.S. 1 

(2005) for the proposition that the dormant Commerce Clause must not apply 

here because Congress does not intend for there to be an interstate market in 

marijuana. But this case is about cross-border investment in medical marijuana 

businesses, not the shipment of marijuana itself across state lines. There is a 

vibrant interstate market in investment in marijuana companies, a market the 

federal government has done nothing to hinder. And Raich just confirms what 

we already know: “there is an established, albeit illegal, interstate market” in 

marijuana. Id. at 18. Though this case is about interstate movement of 

investment dollars, rather than the product itself, the point remains that 

Congress’ Commerce Clause power extends to all aspects of this market. That 

matters because “[t]he definition of ‘commerce’ is the same when relied on to 

strike down or restrict state legislation as when relied on to support some 

exertion of federal control or regulation.” Hughes v. Oklahoma, 441 U.S. 322, 

326 n.2 (1979). Raich’s relevance to this case, if any, is to confirm that all 

aspects of the Commerce Clause apply to Maine’s medical marijuana industry. 

The State tries to escape this conclusion by arguing that “Congress has 

flexed its Commerce Clause powers and placed marijuana proprietors on notice 

that they enjoy no federal protections in the interstate market—because there is 

no such market.” (State Br. 14.) But beyond the incorrectness of the premise that 

“there is no such market,” this argument wrongly suggests that Congress has 
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rescinded all “federal protections” for “marijuana proprietors.” Id. Congress has 

in fact done nothing of the sort. “[M]arijuana proprietors” still have 

constitutional rights—including the right to due process, equal protection, 

freedom from unreasonable search and seizure, and the right to be free of 

unconstitutional statutes that discriminate based on state residency status. “All 

objects of interstate trade merit Commerce Clause protection; none is excluded 

by definition at the outset.” City of Philadelphia v. New Jersey, 437 U.S. 617, 

622 (1978).  

The State urges the Court to dismiss the market at issue in this case as just 

the product of “the federal executive branch’s discretionary enforcement policies 

. . . .” (State Br. 18.) But federal enforcement policies constitute the practical 

legal landscape in which medical marijuana businesses operate. The undeniable 

upshot of these policies is that the market the State describes as “shuttered” is in 

fact flourishing; both the executive and legislative branches of the federal 

government have taken affirmative steps to support it; and Congress has given 

no indication that the Commerce Clause’s nondiscrimination principle does not 

apply to this market to the same extent that it applies to any other. The 

theoretical implications of the Controlled Substances Act do not change the 

constitutional analysis.   
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b. Maine cannot legalize commerce in marijuana and then 
claim that it is not bound by the Commerce Clause 
because marijuana is illegal. 

 
Maine is one of over three dozen states to have legalized medical 

marijuana, and its medical marijuana market has undeniable interstate 

components. For one thing, Maine expressly invites nonresidents to purchase 

medical marijuana in the state. See 22 M.R.S. § 2423-D (“A visiting qualifying 

patient from another jurisdiction that authorizes the use of marijuana pursuant 

to a law recognized by the department . . . may engage in conduct authorized for 

a qualifying patient under this chapter . . . .”). Maine law lets nonresidents own 

certain types of businesses that engage in commerce in marijuana, such as the 

facilities that test medical marijuana and the manufacturing facilities that 

extract THC from medical marijuana plants. See 22 M.R.S. § 2423-F. But while 

Maine allows nonresidents to own non-medical (“adult-use”) marijuana 

businesses in the state, see NPG, LLC v. Dep’t of Adm. & Fin. Servs., Civil Action 

No. 1:20-cv-00107, Doc. 9 (D. Me. May 11, 2020) (stipulation of dismissal with 

Maine agreeing to cease enforcement of an adult-use residency requirement), 

nonresidents are barred from owning medical marijuana businesses. Of central 

importance here, Maine would—if not for the residency requirement—be part of 

the nationwide market for investment in medical marijuana companies as well, 

a market that is expanding to the point that such companies are now publicly 

traded on U.S. securities markets.  
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Acreage Holdings, Inc., the parent company of High Street, is one of many 

publicly traded investment firms that holds marijuana licenses in multiple 

states, including Oregon, New York, New Jersey, Connecticut, Massachusetts, 

Maine (in the adult-use market), and Illinois. See Acreage Holdings, Form 10-Q, 

United States Securities and Exchange Commission (“SEC”) (Nov. 12, 2021). 

Acreage is far from alone. Curaleaf Holdings, Inc. “is directly involved (through 

its subsidiaries) in both the adult-use and medical cannabis industry in the 

States of Arizona, Arkansas, California, Colorado, Connecticut, Florida, Illinois, 

Kentucky, Maine, Maryland, Massachusetts, Michigan, Missouri, Nevada, New 

Jersey, New York, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Utah 

and Vermont.” See Curaleaf Holdings, Inc., “Registration statement for 

securities of certain Canadian issuers,” Form F-10, SEC (Nov. 2, 2020). And 

Trulieve Cannabis Corp., also incorporated in British Columbia, described itself 

to the Securities and Exchange Commission as “a multi-state cannabis operator 

with licenses to operate in six states” that has “received notice of intent to award 

a license in a seventh state.” Trulieve Cannabis Corp. Form 10-Q, SEC at 25 

(Nov. 15, 2021). This is exactly the interstate commerce that the residency 

requirement shuts down at Maine’s borders. 

Having established a medical marijuana market that nonresidents may 

participate in, as purchasers and as owners of testing and THC-extraction 

facilities, the State now claims that it is free to limit the participation of 
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nonresident investors in the medical marijuana dispensaries state law has 

authorized because, on the face of the Controlled Substances Act, the whole 

thing is illegal in the first place. But if the analysis ended with the Controlled 

Substances Act, Maine would have no medical marijuana program to begin with. 

As the district court reasoned in striking down a residency preference in the City 

of Portland’s licensing scheme for adult-use marijuana businesses, “[it was] 

unpersuaded that the City [of Portland] can legalize and promote marijuana 

sales on the one hand, while simultaneously labeling marijuana as contraband 

in order to justify discrimination against nonresidents who seek to participate in 

the market.” NPG, LLC v. City of Portland, Maine, No. 2:20-CV-00208-NT, 

2020 WL 4741913, at *9 n.11 (D. Me. Aug. 14, 2020). This reasoning is 

consistent with the Supreme Court’s holding that “when a state recognizes an 

article to be a subject of commerce, it cannot prohibit it from being a subject of 

interstate commerce.” See H.P. Hood & Sons, Inc. v. Du Mond, 336 U.S. 525, 

535 (1949) (citing Oklahoma v. Kansas Natural Gas Co., 221 U. S. 229, 260 

(1911) (“the right to engage in interstate commerce is not the gift of a state, and . 

. . it cannot be regulated or restrained by a state”)). Maine has created a medical 

marijuana market with interstate aspects that the federal government appears to 

be just fine with. Having done so, it cannot discriminate against nonresidents 

who wish to participate in that market.   
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c. No precedent supports the position that the dormant 
Commerce Clause is inapplicable here.  

 
By urging a narrow focus on the nominal status of marijuana under 

federal law, the State and the Caregivers lose sight of the overarching objective 

of the dormant Commerce Clause, which is to prevent precisely the sort of 

protectionist state restriction Maine has imposed. None of the cases the State 

and the Caregivers cite suggest otherwise.  

The State makes much of General Motors Corp. v. Tracy, 519 U.S. 278 

(1997), which it cites for the proposition that the dormant Commerce Clause 

does not apply to commerce in medical marijuana. (State Br. 11-13.)  In Tracy 

the Court explained that the dormant Commerce Clause only bars regulations 

that discriminate against nonresidents who are “substantially similar” to 

residents of the state. Id. at 298. The Court pointed out that a “difference in 

products” offered by residents and non-residents “may mean that different 

entities serve different markets, and would continue to do so even if the 

supposedly discriminatory burden were removed.” Id. at 299. The dormant 

Commerce Clause was inapplicable in Tracy because the Court determined that 

the parties claiming to have been subjected to unconstitutionally discriminatory 

tax treatment were in fact operating in a different market than the parties who 

received a tax benefit based on their in-state status. Id. at 299–304. That being 

so, “competition would not be served by eliminating any tax differential . . . , and 
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the dormant Commerce Clause has no job to do.” Id. at 303. The situation is 

very different in this case. 

Here, just one market is at issue: the market for investment in medical 

marijuana businesses that High Street is excluded from by Maine’s residency 

requirement. Unlike in Tracy, where (as summarized by the State) “different gas 

suppliers were not similarly situated because they served different markets” 

(State Br. 12), and thus “there was no actual or prospective competition between 

the supposedly favored and disfavored entities in a single market” (id. 

(quotation marks omitted)), High Street is competing with Maine residents in 

the market for investment in medical marijuana businesses, and it is 

unquestionably disfavored by the residency requirement. If not for the residency 

requirement, residents and non-residents would be in direct competition for the 

opportunity to invest in Maine’s medical marijuana market. Tracy stands for the 

proposition that the favored and disfavored entities must be competing in the 

same market, as is the case here—it does not demand that there be a “singular 

national market” (State Br. 13) for the dormant Commerce Clause to be 

implicated. 

To be clear, the reason there is, at present, no national market for 

investment in Maine medical marijuana businesses is that the residency 

requirement has prevented that national market from emerging. The Caregiver’s 

argument that the residency requirement is not subject to challenge under the 
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dormant Commerce Clause because there is no national market here is therefore 

circular.  

The State quotes selectively from certain cases in an effort to create the 

impression that the point of the dormant Commerce Clause is to promote 

national markets, seeking to deemphasize the importance of preventing states 

from enacting protectionist laws. For instance, the State cites C&A Carbone, Inc. 

v. Town of Clarkstown, N.Y., 511 U.S. 383 (1994), for the proposition that “[t]he 

Commerce Clause presumes a national market.” (State Br. 17.) But the full 

sentence the State quotes from has a different focus: “The Commerce Clause 

presumes a national market free from local legislation that discriminates in 

favor of local interests.” 511 U.S. at 393; see also Tennessee Wine, 139 S. Ct. at 

2459 (“This negative aspect of the Commerce Clause prevents the States from 

adopting protectionist measures and thus preserves a national market for 

goods and services.” (italicized language omitted by the State (State Br. 18) 

(quotation marks omitted) (emphasis added)); Tracy, 519 U.S. at 299 (noting 

“the dormant Commerce Clause’s fundamental objective of preserving a 

national market for competition undisturbed by preferential advantages 

conferred by a State upon its residents or resident competitors.”) (italicized 

language omitted by the State (State Br. 17–18) (emphasis added)). No legal 

principle holds that state laws that may conflict with federal law receive an 

exemption from the otherwise-applicable requirements of the Constitution; 
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instead, the usual constitutional rules apply. That includes the constitutional 

rule that states cannot discriminate against non-residents. 

Also failing to advance the State’s cause is Exxon Corp. v. Governor of 

Maryland, 437 U.S. 117 (1978)—cited for the proposition that “the dormant 

Commerce Clause ‘protects the interstate market, not particular interstate 

firms.’” (State Br. 17.) The claim here is not that the dormant Commerce Clause 

should be interpreted to protect “particular interstate firms” instead of the 

interstate market, but rather that Maine’s residency requirement discriminates 

against all interstate firms that could otherwise participate in its market for 

investment in medical marijuana businesses—and, in doing so, furthers the 

“evils of protectionism.” Hughes, 441 U.S. at 337.  

The Caregivers fare no better with Predka v. Iowa, 186 F.3d 1082 (8th Cir. 

1999), cited for the proposition that “[m]arijuana is contraband and thus not an 

object of interstate trade protection by the Commerce Clause” (Caregivers Br. 11, 

18). Predka dealt with commerce in marijuana that violated both federal and 

state law, and it held that “property which is subject to seizure under the state’s 

police power cannot be regarded as a proper article of commerce protected by 

the Commerce Clause.” Id. at 1084 (quotation marks omitted). The property at 

issue here is not subject to seizure under the state’s police power, marijuana 

having been legalized in Maine. Instead, we have a residency requirement that 

expressly discriminates against nonresidents who wish to participate in Maine’s 
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legal medical marijuana market. It is one thing to say, as Predka does, that the 

Commerce Clause does not proscribe state taxation of commerce that is illegal 

under federal and state law, but it does not follow that states may discriminate 

against nonresidents with respect to commerce that is expressly authorized 

under their own laws and permitted in practice under federal law. 

As for the State’s assertion that “commerce that is ‘prohibited by positive 

law’ is no longer legitimate” (State Br. 17), the case where the State finds the 

phrase “prohibited by positive law” (Champion v. Ames, 188 U.S. 321, 347 

(1903)) is not a dormant Commerce Clause case, and in any event the statement 

that commerce that is prohibited by positive law is unprotected poses the wrong 

question, as it disregards the practical legal status of the commerce at issue in 

this case. Moreover, the commerce in question, which the State calls “no longer 

legitimate,” is commerce that the State itself has legalized. Even if investment in 

marijuana were in some nominal sense prohibited by positive law, it does not 

follow that Maine is free to legalize medical marijuana and then turn around 

and prohibit nonresident investors from participating in the market it has 

created. 

III. Congress has not expressly authorized protectionist state 
laws like Maine’s residency requirement.   
 

The Court should also reject the argument that Maine is free to 

discriminate against non-residents because “Congress has not left dormant its 

Commerce Clause power to regulate marijuana commerce.” (Caregivers Br. 15.) 
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To be sure, Congress has regulated marijuana through the Controlled 

Substances Act, but that is not the end of the analysis. The question is not 

whether Congress has regulated commerce in marijuana generally, but whether 

it has done so in a way that creates an exception to the Constitution’s restriction 

on protectionist state laws.  

The “job” of the dormant Commerce Clause, as explained above, is 

“curbing state protectionism.” Tenn. Wine, 139 S. Ct. at 2460; see also Houlton 

Citizens’ Coal. v. Town of Houlton, 175 F.3d 178, 188 (1st Cir. 1999) (“The core 

purpose of the dormant Commerce Clause is to prevent states and their political 

subdivisions from promulgating protectionist policies.”). Protectionist laws like 

Maine’s residency requirement may be authorized by Congress, but only if 

Congress “flexes its Commerce Clause powers” in a specific way (State Br. 14), 

something it has not done here. Congress “may use its powers under the 

Commerce Clause to [confer] upon the States an ability to restrict the flow of 

interstate commerce that they would not otherwise enjoy.” New England Power 

Co., 455 U.S. at 340 (quotation marks omitted). But “for a state regulation to be 

removed from the reach of the dormant Commerce Clause, congressional intent 

must be unmistakably clear.” S.-Cent. Timber Dev., Inc. v. Wunnicke, 467 U.S. 

82, 91 (1984) (emphasis added); see also New York State Dairy Foods, Inc. v. 

Ne. Dairy Compact Comm’n, 198 F.3d 1, 9 (1st Cir. 1999) (“The standard for 

finding congressional consent is high. Such consent must be either expressly 
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stated or made unmistakably clear.”) (citations and quotation marks omitted). 

“[W]hen Congress has not expressly stated its intent and policy to sustain state 

legislation from attack under the Commerce Clause, we have no authority to 

rewrite its legislation based on mere speculation as to what Congress probably 

had in mind.” New England Power Co., 455 U.S. at 341 (citations and quotation 

marks omitted). The fact that a discriminatory “state policy . . . appears to be 

consistent with federal policy—or even that state policy furthers the goals we 

might believe that Congress had in mind—is an insufficient indicium of 

congressional intent” to authorize discrimination. Wunnicke, 467 U.S. at 92.  

In striking down a residency preference in the City of Portland’s licensing 

scheme for adult-use marijuana businesses, the district court explained that the 

Controlled Substances Act does not authorize states to favor state residents over 

non-residents with respect to participation in the marijuana market: 

the [Controlled Substances] Act nowhere says that states may enact 
laws that give preference to in-state economic interests. In other 
words, although the Controlled Substances Act criminalizes 
marijuana, it does not affirmatively grant states the power to 
“burden interstate commerce ‘in a manner which would otherwise 
not be permissible.’” New England Power Co., 455 U.S. at 341 
(quoting Southern Pacific Co. v. Arizona, 325 U.S. 761, 769 (1945)). 
And I have no authority to invent such an affirmative grant where 
Congress has not provided it. 
 

NPG, LLC v. City of Portland, Maine, No. 2:20-CV-00208-NT, 2020 WL 

4741913, at *10 (D. Me. Aug. 14, 2020) (footnote omitted). The State and the 

Caregivers repeatedly announce that marijuana is illegal under federal law, but 
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they cannot cite an act of Congress that makes “unmistakably clear” that states 

that have legalized marijuana are free to discriminate against nonresidents. See 

id. at *10 n.15 (“Congress has simply not spoken on whether the states that have 

legalized recreational marijuana are allowed to enact laws that would violate the 

dormant Commerce Clause.”). Absent such legislation, the residency statute is 

unconstitutional. Wunnicke, 467 U.S. at 92. 

The State and the Caregivers cite Northeast Bancorp, Inc. v. Bd. of 

Governors of Fed. Rsrv. Sys., 472 U.S. 159 (1985) for the proposition that the 

dormant Commerce Clause does not apply where “the commerce power of 

Congress is not dormant . . . .” (State Br. 13; see also Caregivers Br. 17–18.) But 

in Northeast Bancorp, Congress had expressly authorized states to enact 

statutes that discriminated against nonresidents. See 472 U.S. at 174 (“Here the 

commerce power of Congress is not dormant, but has been exercised by that 

body when it enacted the Bank Holding Company Act and the Douglas 

amendment to the Act,” wherein “Congress has authorized . . . the 

Massachusetts and Connecticut statutes which petitioners challenge as violative 

of the Commerce Clause. When Congress so chooses, state actions which it 

plainly authorizes are invulnerable to constitutional attack under the 

Commerce Clause.”) (emphasis added). Congress has done no such thing here; 

the Controlled Substances Act does not authorize states to legalize marijuana 

and discriminate against nonresidents in the process. 
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The Caregivers also suggest that Pic-A-State PA, Inc. v. Com. of Pa., 42 

F.3d 175 (3d Cir. 1994) stands for the proposition that if Congress has 

prohibited “certain articles of interstate commerce,” that leaves states free to 

“discriminate or burden that commerce.” (Caregivers Br. 11 (quotation marks 

omitted).) In Pic-A-State, however, the federal and state prohibitions were 

essentially identical: the federal law made it a crime to conduct a business that 

sells an interest in one state’s lottery in another state (id. at 176); the state law 

specifically made it a crime to sell an interest in another state’s lottery in 

Pennsylvania. Id. at 177. Pic-A-State is not on point because the federal 

prohibition there very specifically authorized the discrimination the state statute 

engaged in (favoring in-state lotteries over out-of-state lotteries). Here we have 

a nominal federal ban, but no specific endorsement of discrimination against 

out-of-staters. 

The Supreme Court has explained that “Congress can redefine the areas of 

local and national predominance” established by the Commerce Clause, and 

“[w]hen Congress enters the field by legislation, we try to discover to what 

extent it intended to exercise its power of redefinition.” California v. Zook, 336 

U.S. 725, 728 (1949). For example, Congress exercises its Commerce Clause 

powers to regulate sales of hydroelectric energy through the Federal Power Act, 

but that alone does not render the dormant Commerce Clause inapplicable in 

the field of hydropower. To the contrary, because “[n]othing in the legislative 
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history or language” of the Federal Power Act “evinces a congressional intent to 

alter the limits of state power otherwise imposed by the Commerce Clause,” the 

usual rules apply, and states may not “restrict the flow of privately owned and 

produced electricity in interstate commerce, in a manner inconsistent with the 

Commerce Clause.” New England Power Co. v. New Hampshire, 455 U.S. 331, 

341, 345 (1982).  

The Caregivers are wrong to suggest that the dormant Commerce Clause 

only applies in cases of “Congressional inaction” (Caregivers Br. 17); instead, 

whether the subject of regulation is hydropower or marijuana, the dormant 

Commerce Clause applies unless Congress has explicitly said otherwise. Because 

Congress has done nothing to expand the power of the states to create legal 

marijuana markets that are closed to nonresidents, the dormant Commerce 

Clause controls the analysis.  

By discriminating against residents of other states, the residency 

requirement engages in blatant economic protectionism and contributes to the 

“tendenc[y] toward economic Balkanization” that the Commerce Clause is 

intended to avoid. See Hughes v. Oklahoma, 441 U.S. 322, 325 (1979). To 

prevent this unwanted outcome the dormant Commerce Clause must be applied 

to the residency requirement as it is to discriminatory statutes generally.  
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IV. The Full Faith and Credit Clause has nothing to do with the 
question before the Court. 
 

The Caregivers also argue that application of the dormant Commerce 

Clause to strike down Maine’s residency statute would “risk[] running afoul of 

the Full Faith and Credit clause” of the Constitution. (Caregivers Br. 26.) This 

argument does not make any sense. 

After providing a litany of authority for the unhelpful (because it is 

obvious) proposition that there is no specific “federal constitutional right to use, 

sell, or distribute marijuana”6 (id. at 25), the Caregivers argue that “[i]f Maine 

law could force South Carolina to allow its businesses to invest and bring home 

profits associated with Maine’s medical marijuana, the dormant Commerce 

Clause would effectively trump South Carolina’s own decision to prevent its 

residents and businesses from engaging in marijuana commerce.” Id. at 28. The 

problem with this argument is that no one is suggesting that Maine can dictate 

what South Carolina does or does not allow. The Caregivers’ premise here 

appears to be that the Full Faith and Credit Clause somehow means that 

anything that’s legal in one state has to be legal in every other state—but the 

Clause of course says no such thing. The district court’s ruling does not “force 

 
6 Of course there is no such right. There is also no specific federal constitutional 
right to engage in commerce in, for example, hydropower or shrimp, but states 
still can’t discriminate against nonresidents when regulating these things. See 
New England Power Co. 455 U.S. 331 (hydropower) & Toomer v. Witsell, 334 
U.S. 385 (1948) (shrimp).  
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South Carolina to allow” anything; it just says that Maine can’t discriminate 

against residents of South Carolina. It most certainly does not “compel states 

now prohibiting marijuana to accept the Maine-grown marijuana products and 

sales.”  

The interstate market in marijuana investment is booming (see supra at 

18), and there are right now any number of opportunities for residents of South 

Carolina to invest in licensed state marijuana businesses, including in Maine’s 

adult-use marijuana program and aspects of Maine’s medical marijuana 

program. If South Carolina wishes to bar its own residents from investing in 

marijuana businesses in other states, it could try to do so, but it is not Maine’s 

responsibility to ensure that South Carolina residents do not invest in medical 

marijuana businesses outside of their home state.  

The Caregivers cite State Franchise Tax Bd. of California v. Hyatt, 578 

U.S. 171 (2016) for the proposition that the Full Faith and Credit Clause “does 

not require a State to substitute for its own statute, applicable to persons and 

events within it, the statute of another State reflecting a conflicting and opposed 

policy.” Id. at 176 (quotation marks omitted) (Caregivers Br. 26-28). That is 

precisely the point: nothing is being proposed here that would require South 

Carolina to substitute any Maine statute for its own. Neither Hyatt nor the Full 

Faith and Credit Clause supports the notion that Maine can exclude nonresident 

investors from its medical marijuana market.  
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CONCLUSION 

For the reasons discussed above, Wellness Connection and High Street 

respectfully request that the Court affirm the district court’s judgment and hold 

that the residency requirement is unconstitutional.  
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