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PRIOR OR RELATED APPEALS
Pursuant to 10th Cir. R. 28.2(C)(1), the undersigned provides notice of one
prior or related appeal to this Court. Defendants Martin E. Vigil, Michael Martinez,
and Jonathan W. Priest previously appealed the Order on the Motions to Dismiss in
the published decision Montoya v. Vigil, 898 F.3d 1056 (10th Cir. 2018).

x

Defendant/Appellants MICHAEL MARTINEZ, JONATHAN W. PRIEST,
MARTIN E. VIGIL, and R.D. SCHNEIDER, JR., by undersigned counsel, for their
Opening Brief, state:
I. STATEMENT OF JURISDICTION
Plaintiff filed this proceeding in the United States District of Colorado
pursuant to 42 U.S.C. § 1983 and 28 U.S.C. §§ 1331, 1343, and 2201. Plaintiff
alleges violations of his Fourth, Fifth, and Fourteenth Amendment rights. Plaintiff
alleges Defendants used coercive interrogation techniques to obtain a false
confession from him and then relied on his false confession throughout the criminal
case against him.
The statutory basis for appeal is 28 U.S.C. § 1291, specifically, the collateral
order doctrine authorizing appeal of an order denying a motion to dismiss based on
qualified immunity. See Brown v. Montoya, 662 F.3d 1152, 1162 (10th Cir. 2011)
(“[A] district court’s denial of a claim of qualified immunity, to the extent that it
turns on an issue of law, is an appealable ‘final decision’ within the meaning of 28
U.S.C. § 1291.”); Blossom v. Yarbrough, 429 F.3d 963, 966 (10th Cir. 2005)
(explaining the Tenth Circuit may reverse a trial court on an interlocutory basis if
the plaintiff’s version of the facts does not amount to a violation of a clearly
established right; this is true even if some of the facts are controverted); Mayfield v.
Bethards, 826, F.3d 1252, 1255 (10th Cir. 2016).
1

Senior District Judge John L. Kane partially denied the Appellants’ Motion to
Dismiss which was based, in part, on the grounds of qualified immunity. (Rec. Vol.
5, Doc. 138, March 4, 2021 Order). 1 A Notice of Interlocutory Appeal was filed by
Defendants on March 31, 2021 (Rec. Vol. 5, Doc. 142).
Finally, Defendants address the issue of pendent appellate jurisdiction for
their argument the Plaintiff’s claims are precluded under Heck v. Humphrey in
Section VI.C. below.
II. STATEMENT OF THE ISSUES2
A.

WHETHER THE TRIAL COURT ERRED BY FAILING
TO DISMISS MONTOYA’S FRANKS CLAIM.

B.

WHETHER THE TRIAL COURT ERRED BY FAILING
TO DISMISS MONTOYA’S CONSPIRACY CLAIM.

C.

WHETHER THE TRIAL COURT ERRED BY FAILING
TO DISMISS PLAINTIFFS REMAINING CLAIMS
PURSUANT TO HECK V. HUMPHREY.

1

Citations to the Record (“Rec.”) include a reference to the volume number
(i.e. Vol. 1) of the Appendix, with reference to the specific CM/ECF docket number
for the document (i.e. Doc. 1) with internal page citation, where appropriate.
The four Defendant/Appellants have filed a joint Response Brief pursuant to
10 Cir. R. 31.3(A).
2

th

2

III. STATEMENT OF THE CASE
Plaintiff Lawrence Montoya filed his Civil Rights Complaint on June 14,
2016. (Doc. 1 and attachments Docs. 1-1 through 1-10). This case involves the
police investigation of the murder of Emily Johnson, and the interrogation,
prosecution, and conviction of Plaintiff Lawrence Montoya in 2000. (Rec. Vol. 1,
Doc. 96, Second Amended Complaint, ¶ 2). The Second Amended Complaint,3 as
did the original complaint, incorporates numerous exhibits by reference, (Rec. Vol.
2, Docs. 96-1 through 96-8), including the video/audio recordings of the custodial
interrogation of Montoya. (Rec. Vol. 2, Doc. 96-5, Exhibit E to the Second
Amended Complaint and conventionally filed recordings, Envelope 1). Plaintiff’s
Second Amended Complaint asserted eight claims for relief under the Fourth, Fifth,
and Fourteenth Amendments pursuant to 42 U.S.C. § 1983, § 1985 and § 1986, all
stemming from the alleged unlawful conviction of Plaintiff on charges of assaulting
and murdering Emily Johnson on January 1, 2000. (Rec. Vol. 1, Doc. 96, Pg. 3854).

3

The operative Complaint in this matter is now the Plaintiff’s Second
Amended Complaint [Rec. Vol. 1, Doc. 96]. The citations to the complaint,
contained in this Opening Brief, are to the Second Amended Complaint and
attachments, which is included in the Appellants’ Appendix.
3

Plaintiff was convicted of all counts related to the murder and was sentenced
to life without parole on November 3, 2000. (Rec. Vol. 1, Doc. 96, Second Amended
Complaint, ¶126). The Second Amended Complaint alleges on June 16, 2014, that
all charges that Plaintiff had been convicted were dismissed. (Rec. Vol. 1, Doc. 96,
Second Amended Complaint, ¶127). Following the filing of a Colo. Crim. P. Rule
35(c) motion challenging his conviction on grounds of ineffective assistance of
counsel, the prosecution and Plaintiff’s criminal defense counsel reached an
agreement whereby in exchange for the prosecution not contesting the Rule 35(c)
ineffective assistance of counsel motion, Plaintiff agreed to plead guilty to being an
accessory after the fact to the murder of Ms. Johnson. (Rec. Vol. 1, Doc. 37-1,
Petition to Enter Plea Agreement, pg. 4 at ¶ 17; Rec. Vol. 1, Doc. 86, Pgs. 7- 9).
The Plaintiff’s first Complaint in this action then followed on June 14, 2016.
[Doc. 1]
An initial round of Motions to Dismiss occurred in this matter followed by an
interlocutory appeal. On September 15, 2016, the individual Defendants filed their
Motion to Dismiss, (Doc. 36), based in part upon the defense of qualified immunity.
The individual Defendants incorporated the legal arguments asserted by the City and
County of Denver (Doc. 36, Pg. 44) in its Motion to Dismiss. (Doc. 37).
Plaintiff filed a combined Response to the Motions to Dismiss (Doc. 47). On
4

January 19, 2017, the individual Defendants filed their Reply in Support of the
Motion to Dismiss. (Doc. 52) followed by the City of Denver’s Reply. (Doc. 53).
Following the completion of the briefing on the Defendants’ Motions to Dismiss, on
February 2, 2017, Plaintiff filed a Motion to Supplement the Record. [Doc. 55].
Defendants filed their Response to Plaintiff’s Motion to Supplement the Record on
February 23, 2017. [Doc. 56]. Plaintiff filed his Reply to Defendants’ Opposition
to Plaintiff’s Motion to Supplement the Record on February 27, 2017. [Doc. 57].
The District Court held a motions hearing on the pending motions on February
28, 2017.

[Doc. 54].

At the hearing, the Court took under advisement the

Defendants’ Motions to Dismiss but granted the Plaintiff’s Motion to Supplement
the Record. [Doc. 58].
On March 9, 2017, the Court issued its Order on Motions to Dismiss. [Rec.
Vol. 1, Doc. 60]. The District Court summarized its Order as follows:
Upon the foregoing, it is
ORDERED that the motions to dismiss filed by the City and
County of Denver and defendants Martin Vigil, Michael Martinez and
Jonathan Priest are denied. The motions to dismiss by Thomas Sanchez
and R.D. Schneider, Jr., are granted and they are dismissed from this
civil action. The claims under § 1985 and § 1986 are dismissed. It is
FURTHER ORDERED, that the plaintiff will file an amended
complaint consistent with these rulings on or before March 31, 2017.
[Rec. Vol. 1, Doc. 60, at 7]. On March 29, 2017, Plaintiff filed his Amended Civil
5

Rights Complaint with Request for Trial by Jury. [Doc. 67]. Plaintiff’s Amended
Complaint eliminated Defendants Sanchez and Schneider. [Doc. 67].
Defendants Vigil, Martinez and Priest filed their Notice of Interlocutory
Appeal on March 21, 2017. [Doc. 61]. These individual Defendants appealed the
District Court’s denial of their absolute and qualified immunity.
During the pendency of the interlocutory appeal, Plaintiff filed a Motion to
Supplement the Pleadings on May 16, 2017. [Doc. 77]. Defendants filed their
Response to Plaintiff’s Motion to Supplement the Pleadings on June 5, 2017. [Doc.
78]. Plaintiff filed his Reply to Defendants’ Opposition to Plaintiff’s Motion to
Supplement the Pleadings on June 6, 2017. [Doc. 79]. The District Court granted
Plaintiff’s Motion to Supplement the Pleadings on June 23, 2017. [Doc. 80].
This Court issued its decision in the first interlocutory appeal on August 7,
2018. See Montoya v. Vigil, 898 F.3d 1056 (10th Cir. 2018) [Rec. Vol. 1, Doc. 86].
First, this Court determined appellate jurisdiction existed to review the District
Court’s denial of the individual Defendants’ immunities concerning Plaintiff’s
malicious prosecution claim. Montoya, 898 F.3d at 1063-64. Second, this Court
decided it lacked appellate jurisdiction to review the individual Defendants’
qualified immunity appeal respecting Plaintiff’s false arrest claim concluding
qualified immunity was not sufficiently raised in the Motion to Dismiss and the
6

District Court did not decide qualified immunity respecting Plaintiff’s false arrest
claim. Id. at 1064-65. Third, this Court held appellate jurisdiction existed to review
the individual Defendants’ absolute immunity arguments. Id. at 1065.
Fourth, turning to the merits, this Court initially determined the individual
Defendants were entitled to qualified immunity on Plaintiff’s malicious prosecution
claim because Plaintiff failed to meet the required favorable termination prong. Id.
at 1065-68. This Court summarized:
Together, these circumstances show the vacatur of Montoya’s
conviction did not resolve the question of his guilt or innocence with
respect to the crimes of conviction. To be sure, at the time of the
compromise, the prosecution was in possession of new evidence which
increased the likelihood Montoya was not at the murder scene. And
this, in turn, would have made it difficult for the prosecution to retry
him in the event his petition for relief succeeded.
But the fact the prosecution was aware of new evidence at the
time of the compromise is not enough to show that the compromise
resolved the question of Montoya’s guilt in his favor. None of
Montoya’s arguments undermines our analysis above—namely, the
fact the prosecution’s stated reasons for compromise were unrelated to
innocence, the state court’s statement that it thought Montoya’s petition
was a “toss-up,” the government’s continued insistence that Montoya
was actually guilty, and Montoya’s admission of guilt for a related
crime. Looking at all the circumstances, the compromise in this case
did not resolve the question of guilt in Montoya’s favor.
Since Montoya has failed to allege a favorable termination as a
matter of law, Montoya cannot state a claim for malicious prosecution,
and the Detectives are entitled to qualified immunity.
Id. at 1068.
7

Fifth, this Court granted both absolute and qualified immunity to the
individual Defendants from the Plaintiff’s Fifth Amendment claim. Id. at 1068-72.
Initially, this Court concluded Detective Vigil was entitled to absolute immunity
from Plaintiff’s Fifth Amendment claim because Plaintiff’s claim is “based on”
Detective Vigil’s trial testimony. In so concluding, this Court reasoned:
We have suggested the same once before. In Vogt v. City of
Hays, 844 F.3d 1235 (10th Cir. 2017), Matthew Vogt voluntarily
disclosed to a prospective employer that he had kept a knife obtained
in the course of his work as a police officer for the City of Hays. Id. at
1238. At the prospective employer’s insistence, Vogt reported this to
the Hays police department, and the Hays police department chief
ordered Vogt to submit a written report explaining the incident. Id.
Eventually, the Hays police department’s investigation led the State of
Kansas to bring charges against Vogt, and the state used Vogt’s
statements against him in the probable cause hearing. Id. Vogt sued a
number of individuals and entities, including the City of Hays. He
claimed the Hays police chief had coerced him into making
incriminating statements, and so the prosecution’s use of those
statements at the probable cause hearing violated his Fifth Amendment
rights. Id.
This court held Vogt had stated a valid Fifth Amendment claim
against the City of Hays. Id. at 1249-50. In so deciding, we rejected a
number of Hays’s defenses, including—as relevant here—its
invocation of absolute testimonial immunity. In a footnote we
explained: “Hays also argues that . . . witnesses in criminal
proceedings enjoy absolute immunity from civil liability arising out of
their testimony.” Id. at 1250 n. 11. “But,” we continued, “Mr. Vogt
[did] not allege that the defendants acted unlawfully by testifying,” but
rather that “Hays unconstitutionally compelled him to incriminate
himself.” Id. (emphasis added). We concluded that “[t]hough the use
of those statements . . . would complete the alleged Fifth Amendment
violation, the act of testifying does not serve as the basis of Mr. Vogt’s
8

claims.” Id. (emphasis added). In other words, Vogt supports
Montoya’s distinction between testimony that merely completes a
violation and testimony that forms the basis of the wrongful conduct
complained of.
But even if Montoya is correct about this distinction, we
conclude, absolute testimonial immunity bars his claim. Unlike Vogt,
who did “not allege that the defendants acted unlawfully by testifying,”
id., Montoya’s claim depends on showing Detective Vigil did act
unlawfully by testifying. There is a simple reason for this: the trial
court suppressed all testimony about the part of the interrogation
Montoya claims was unconstitutionally coercive. Thus, in order to
show Detective Vigil introduced his coerced statements at trial,
Montoya must show Detective Vigil violated the suppression order—
that he acted wrongfully by testifying. Put differently, Montoya is not
complaining the Detectives coerced his confession and that his
statements happened to be used against him through trial testimony as
opposed to some other means; he is claiming both that they coerced his
confession and that Detective Vigil unlawfully introduced his
statements by disobeying the suppression order. Shielding witnesses
from claims their testimony was unlawful is precisely what absolute
testimonial immunity is meant to do.
Id. at 1071-71.
Next, this Court determined the Detectives were entitled to qualified
immunity from Plaintiff’s Fifth Amendment claim on the first prong of the qualified
immunity inquiry after concluding “[b]ecause Montoya has not adequately alleged
the government used his coerced statements against him in his criminal proceeding,
he cannot state a Fifth Amendment claim.” Id. at 1071-72. As such, this Court
explicitly did not rule on the second clearly established prong of the qualified
immunity analysis. Id. at 1072 n. 15.
9

On remand, the District Court held a Status Conference on October 25, 2018.
[Doc. 89 & 93]. At the Status Conference, the District Court granted leave for the
Plaintiff to file another amended complaint. [Doc. 93]. Plaintiff filed his Second
Amended Civil Rights Complaint with Request for Trial by Jury on December 7,
2018. [Rec. Vol. 1, Doc. 96].4 Plaintiff’s Second Amended Complaint names the
City and County of Denver, Detective Martin E. Vigil, Detective Michael Martinez,
Lieutenant Jonathan W. Priest, and Detective R.D. Schneider, Jr. 5 as Defendants and
attempts the following claims: (1) violation of the Fourth and Fourteenth
Amendments alleging false arrest pursuant to 42 U.S.C. § 1983 against Defendants
Vigil, Martinez, Priest and Schneider [Rec. Vol. 1, Doc. 96, ¶¶ 223-237]; (2)
violation of the Fifth Amendment for a coerced and false confession in violation of
42 U.S.C. § 1983 against Defendants Vigil, Martinez, Priest, and Schneider [Rec.
Vol. 1, Doc. 96, ¶¶ 238-250]; (3) violations of the Fourteenth Amendment’s
substantive due process principles for interfering with rights implicit in the concept
4

The above procedural history reveals while Plaintiff labels his Second
Amended Complaint is really Plaintiff’s Fourth attempt to file a Complaint stating
a cognizable claim. Plaintiff filed an Original Complaint, an Amended Complaint,
a supplement to the pleadings, and now a Second Amended Complaint. [Docs. 1,
67, 77 & 96].
5

As noted above, the District Court dismissed Detective Schneider as a
Defendant in its March 9, 2017, Order and Plaintiff did not include Detective
Schneider in his Amended Complaint filed on March 31, 2017. [Docs. 60 & 67].
10

of ordered liberty and/or shocks the conscience pursuant to 42 U.S.C. § 1983 against
Defendants Vigil, Martinez and Priest [Rec. Vol. 1, Doc. 96, ¶¶ 251-257]; (4)
violations of the Fourteenth Amendment’s substantive due process principles for
undermining Plaintiff’s free will pursuant to 42 U.S.C. § 1983 against Defendants
Vigil, Martinez and Priest [Rec. Vol. 1, Doc. 96, ¶¶ 258-264]; (5) violations of the
Fourteenth Amendment’s substantive due process principles for fabricating
evidence pursuant to 42 U.S.C. § 1983 against Defendants Vigil, Martinez and Priest
[Rec. Vol. 1, Doc. 96, ¶¶ 265-268]; (6) violations of the Fourteenth Amendment’s
substantive due process principles based on Franks v. Delaware, 438 U.S. 154, 98
S. Ct. 2674 (1978) pursuant to 42 U.S.C. § 1983 against Defendants Vigil, Martinez,
Priest and Schneider [Rec. Vol. 1, Doc. 96, ¶¶ 269-273]; (7) a civil rights conspiracy
claim pursuant to 42 U.S.C. § 1983 against Defendants Vigil, Martinez, Priest and
Schneider [Rec. Vol. 1, Doc. 96, ¶¶ 274-277]; and (8) a Monell claim pursuant to 42
U.S.C. § 1983 against the City and County of Denver based on deliberately
indifferent policies, practices, customs, training, discipline, and supervision in
violation of the Fourth, Fifth, and Fourteenth Amendments. [Rec. Vol. 1, Doc. 96,
¶¶ 278-294].
Defendants Martin Vigil, Michael Martinez and Jonathan Priest filed their
Motion to Dismiss Plaintiff’s Second Amended Complaint on January 14, 2019.
11

[Rec. Vol. 2, Doc. 97] The City of Denver filed its Motion to Dismiss Plaintiff’s
Second Amended Complaint on January 14, 2019. [Rec. Vol. 2, Doc. 98] Plaintiff
filed his Response to those Motions on March 6, 2019. [Rec. Vol. 3, Doc. 106 and
Rec. Vol. 4, Doc. 107] The City of Denver filed its Reply on April 3, 2019 [Rec.
Vol. 5, Doc. 116] and the individual Defendants filed their combined Reply on April
19, 2019 [Rec. Vol. 5, Doc. 117].
Defendant R.D. Schneider was served the Second Amended Complaint on
April 23, 2019. [Doc. 119] Schneider filed his Motion to Dismiss of June 4, 2019.
[Rec. Vol. 5, Doc. 124]. Plaintiff’s Response was filed on June 12, 2019. [Rec. Vol.
5, Doc. 131]. The Reply was filed on September 9, 2019. [Rec. Vol. 5, Doc. 134].
The District Court issued its opinion on the pending motions to dismiss on
March 4, 2021. [Rec. Vol. 5, Doc. 138]

As the District Court commented,

“Plaintiff’s claims here are a maze of overlapping allegations and concepts.” [Rec.
Vol. 5, Doc. 138, p. 14] In a sixty-page order, the District Court dismissed the first
five claims for relief. [Rec. Vol. 5, Doc. 138, p. 60] The District Court denied the
Motions on Claim Six against all Defendant Officers, alleging they included false
information in and omitted material facts from the affidavit in support of the warrant
for his arrest as prohibited by Franks v. Delaware and Claim Seven against all
Defendant Officers for conspiracy to violate Plaintiff’s constitutional rights. [Rec.
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Vol. 5, Doc. 138, pp. 26-40 and 43-45, 60]. The District Court ruled Heck v.
Humphrey did not bar the Plaintiff’s remaining claims for damages. [Rec. Vol. 5,
Doc. 138, pp. 49-52] The District Court further ruled the Plaintiff’s remaining
claims are not barred by the statute of limitations. [Rec. Vol. 5, Doc. 138, pp. 5359] This appeal follows.
IV. STATEMENT OF THE FACTS
The facts, as alleged by Plaintiff, state during the early hours of January 1,
2000, Emily Johnson, a 29-year-old school teacher, was violently assaulted at her
home, dying shortly thereafter and her vehicle was stolen following the assault.
[Rec. Vol. 2, Doc. 96-1, Second Amended Complaint, ¶¶ 18-20]. The Denver Police
Department (“DPD”) began investigating Nicholas Martinez. [Rec. Vol. 1, Doc. 96,
¶¶ 22-24]. Through an interview with Nicholas Martinez, police learned Plaintiff’s
cousin, Luke Anaya, was picked up in Ms. Johnson’s stolen vehicle the night of the
murder. Id.
On January 10, 2000, Plaintiff was brought to DPD Headquarters to be
interrogated, where he was questioned by Defendants Vigil, Martinez, and, at the
end of the interview, by Defendant Priest. [Rec. Vol. 1, Doc. 96, ¶¶ 30-31]. While
Plaintiff’s mother was initially present for questioning, she left at some point and
Defendants Vigil, Martinez, and Priest continued questioning Plaintiff. [Rec. Vol. 1,
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Doc. 96, ¶¶ 43, 47-48]. Plaintiff claims during the interrogation, Defendants Vigil,
Martinez, and Priest threatened and intimidated Plaintiff, used false evidence ploys,
leading questions, and thereby coerced a confession. [Rec. Vol. 1, Doc. 96, ¶¶ 50,
67-68]. The interrogation technique is described by the Plaintiff as the “Reid
Technique” which Plaintiff alleges has been used by law enforcement personnel
since the 1960’s, and which was developed in the 1940’s. [Rec. Vol. 1, Doc. 96, ¶¶
148-152]. Eventually, Plaintiff confessed to his involvement with the murder of Ms.
Johnson. [Rec. Vol. 1, Doc. 96, ¶68].
Following Plaintiff’s confession, Detective Schneider prepared and signed an
Affidavit for Plaintiff’s arrest (the “Affidavit”). [Rec. Vol. 1, Doc. 96, ¶ 95]. The
Affidavit, based on the information from Plaintiff’s interview Defendants Vigil,
Martinez, and Priest provided to Detective Schneider and other information obtained
from subsequent witness interviews, outlined the facts of Plaintiff’s involvement
with the criminal episode culminating in Ms. Johnson’s murder, to include Plaintiff’s
assisting with the disposal of Ms. Johnson’s bloody car elsewhere in Denver. [See
Rec. Vol. 2, Doc. 96-7, pp. 1-2] An arrest warrant was issued by Judge Patterson
and Plaintiff was arrested on January 11, 2000. [Rec. Vol. 1, Doc. 96, ¶110].
Plaintiff was charged with felony murder, aggravated robbery, first degree burglary,
and aggravated motor vehicle theft. [Rec. Vol. 1, Doc. 96, ¶¶ 113]. A preliminary
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hearing was held on February 25, 2000 to test the sufficiency of the evidence. Judge
Manzanares found probable cause supported Plaintiff’s arrest. [Rec. Vol. 1, Doc. 96,
¶¶ 117-119]. Subsequently, a hearing was held on June 9, 2000, and all statements
made by Plaintiff after his mother left the interrogation were suppressed. See, June
9, 2000 Suppression Hearing [Rec. Vol. 1, Doc. 36-1, p. 115, lines 7 -12].6
Plaintiff’s trial began on October 24, 2000 [Rec. Vol. 1, Doc. 96, ¶ 121].
Plaintiff was convicted of all counts related to the murder and was sentenced to life
without parole on November 3, 2000. [Rec. Vol. 1, Doc. 96, ¶126].
Many of the Plaintiff’s vague allegations regarding the custodial interrogation
are clarified by the video and audio recording of the interrogation, Plaintiff’s Exhibit
D, submitted conventionally to the clerk of the court. [Rec. Vol. 2, Doc. 96-5]7 A
portion of the interrogation was suppressed before trial, specifically, the confession
from Plaintiff obtained after Plaintiff’s mother voluntarily left the room to permit
6

Judge Manzanares suppressed the latter part of the confession due to a
technical violation of state law, requiring a parent’s signed waiver, rather than a
violation of Miranda or concerns the confession was coerced. See, June 9, 2000
Suppression Hearing [Rec. Vol. 1, Doc. 36-1, p. 115, line 7 – p, 122, line 6].
7

Use of the video is appropriate on a motion to dismiss to determine the
available facts. Indeed, the Tenth Circuit in the appeal of this matter reviewed the
video in evaluating the prior Motion to Dismiss. See Montoya v. Vigil, 898 F.3d
1056, 1060 n. 2 (10th Cir. 2018) (citing Gee v. Pacheco, 627 F.3d 1178, 1186 (10th
Cir. 2010), and Scott v. Harris, 550 U.S. 372, 379 (2007)).
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further questioning. It is significant that Plaintiff admitted to the facts placing him
as an accessory to the murder within the early, non-suppressed, portion of the
interrogation. Plaintiff’s mother left the room at time stamp 00:45 of video no. 3
[VTS_01_3]8
On June 16, 2014, following the filing of a Rule 35(c) motion challenging his
conviction on grounds of ineffective assistance of counsel, the prosecution and
Plaintiff’s criminal defense counsel reached an agreement whereby in exchange for
the prosecution not contesting the Rule 35(c) ineffective assistance of counsel
motion, Plaintiff agreed to plead guilty to being an accessory after the fact to the
murder of Ms. Johnson. [Rec. Vol. 2, Doc. 97-1] (Petition to Enter Plea Agreement),
pg. 4 at ¶ 17, see also Rec. Vol. 1, Doc. 37-1.9 See also Reporter’s Transcript of the
8

Plaintiff’s Complaint cites to a time stamp recording from a single tape. The
recordings provided to Defendants, and presumably filed with the District Court,
include eight separate video sections. References are made to the recordings as
submitted.
9

Judicial notice of court records from state court cases is appropriate without
converting the motion to dismiss into a motion for summary judgment. See Tal v.
Hogan, 453 F.3d 1244, 1264 n.24 (10th Cir. 2006) (“[F]acts subject to judicial notice
may be considered in a Rule 12(b)(6) motion without converting the motion to
dismiss into a motion for summary judgment.”); Mata v. Anderson, 760 F.Supp.2d
1068, 1101 (D.N.M. 2009) (taking judicial notice of records from related criminal
case without converting a motion to dismiss into a summary judgment motion).
Again, the Tenth Circuit considered the transcripts of the state court proceedings in
this case. See Montoya, 898 F.3d at 1067 n. 8.
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Rule 35(c) Hearing, dated June 16, 2014, attached to Plaintiff’s first Complaint,
[Rec. Vol. 1, Doc. 1-2, at 3:7-18]. 10 In doing so, Plaintiff agreed there was a factual
basis for his plea to accessory liability. [Rec. Vol. 2, Doc. 97-1, p.2]11 Pursuant to
the plea agreement, Plaintiff’s prior convictions were vacated and he was sentenced
to 10 years on the accessory charge and given credit for time served. [Rec. Vol. 2,
Doc. 97-1, pg. 4 at ¶ 17]. (“The District Attorney and I have agreed and stipulated
to the following concession(s)…: People will confess ineffective assistance of
counsel only if [Defendant] pleads guilty to accessory C4 Felony with waiver of
Blakely. 10-year DOC sentence and 3 years parole, credit for time serviced (nun pro
tunc to 2000) 11/3/00. [No] addition[al] time in either DOC or on parole.”)
(emphasis added). Plaintiff agreed to this plea. Petition to Enter Plea Agreement
[Rec. Vol. 2, Doc. 97-1]; see also Reporter’s Transcript of Hearing [Rec. Vol. 1,
Doc. 1-2, at 6:7 – 7:9]. The District Attorney, Plaintiff’s criminal defense counsel,
10

“In evaluating a Rule 12(b)(6) motion to dismiss, courts may consider not
only the complaint itself, but also attached exhibits.” Smith v. U.S., 561 F.3d 1090,
1098 (10th Cir. 2009). Here, Plaintiff’s Second Amended Complaint does not
include the Transcript of the Rule 35(c) state court proceeding, although it was
included in the earlier original and First Amended Complaint. Nonetheless, this
Court may take judicial notice of court records from state court cases without
converting this motion to dismiss into a motion for summary judgment. See Tal v.
Hogan, 453 F.3d 1244, 1264 n.24 (10th Cir. 2006); Montoya, 898 F.3d at 1067 n. 8.
11

Plaintiff does not allege there was no probable cause for his being arrested
on the accessory to murder charge to which he eventually pled guilty.
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the state Court, and Plaintiff each acknowledged the basis for this plea agreement
during the Rule 35(c) hearing:
Ms. Benedetti (Deputy District Attorney): Judge, I would only note that
our concession that defense counsel had been ineffective was
conditioned upon the entry of the plea….
As I told you then and I’ll tell you now, I think the 35(c) hearing would
have been a horse race. I think there were interesting issues. I think it
would have been very close. So the fact that I am conceding that
defense counsel was ineffective was only for the purposes of effecting
this plea.
***
Ms. Polansky (Mr. Montoya’s attorney): …Nonetheless, Your Honor,
with regard to the plea—or the concession, rather, being contingent on
the plea, I do agree with that representation.
***
The Court: …It is my understanding that as part of the agreement in
this case you wish to plead guilty to an added Count 6, which is
accessory to a crime, a Class 4 felony. That is, in part, an agreement
made in reflection of the fact that the prosecution has agreed not to
contest and to confess the Rule 35(c) motion…. Is that your
understanding of what you’re agreeing to and what you want to do?
The Defendant: Yes, Your Honor.
See Reporter’s Transcript of Hearing., [Rec. Vol. 1, Doc. 1-2, at 4:7-17, 5:21-24;
6:21-7:9].
Judge Bonfin found an adequate factual basis for the guilty plea and found the
plea was made in a knowing, intelligent, and voluntary fashion and accepted the plea
18

in exchange for the dismissal of the other charges. (Rec. Vol. 1, Doc. 1-2, Colo.
Crim. P. 35(c) Hearing, Pg. 14, Ln. 13 - Pg. 15, Ln. 6; see also, Rec. Vol. 1, Doc.
37-1, Pgs. 1-6, Signed Plea Agreement, dated June 10, 2014). After having pled
guilty of the crime of an accessory after the fact in the murder of Emily Johnson
(Rec. Vol. 1, Doc. 1-2, Colo. Crim. P. 35(c) Hearing, Pg. 14, Lns. 13 - 21), Plaintiff
now brings this Complaint.
V. SUMMARY OF THE ARGUMENT
Plaintiff’s Second Amended Complaint alleges several constitutional
violations, all of which seek damages for the conviction and incarceration of Plaintiff
for thirteen years. Plaintiff’s claims against the individual officers should be
dismissed based on qualified immunity. Specifically, the individual Defendants seek
reversal of the District Court’s order denying the motion to dismiss Plaintiff’s Sixth
Claim for Relief against all Defendant Officers, alleging they included false
information in and omitted material facts from the affidavit in support of the warrant
for his arrest as prohibited by Franks v. Delaware, 438 U.S. 154 (1978) and the
Seventh Claim for Relief against all Defendant Officers for conspiracy to violate his
civil rights.
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Furthermore, any claim asserted by Plaintiff seeking damages for a claim that
necessarily calls into question the validity of his conviction is barred under Heck v.
Humphrey, 512 U.S. 477, 479, 114 S. Ct. 2364, 129 L. Ed. 2d 383 (1994).
VI. ARGUMENT
A.

WHETHER THE TRIAL COURT ERRED BY FAILING
TO DISMISS PLAINTIFF’S FRANKS CLAIM.

Reference to Decision Under Review (10th Cir. R. 28.2(C)(2)): The Order
on Motions to Dismiss, dated March 4, 2021, is included as an attachment to this
Brief and included in the Appendix. (Record Vol. 5, Doc. 138).
Standard of Review (Fed. R. App. P. 28(a)(9)(B)): This Court reviews the
District Court's denial of a motion to dismiss based on qualified immunity de novo
applying the same standards as the District Court. Brown v. Montoya, 662 F.3d 1152,
1162 (10th Cir. 2011). In reviewing a motion to dismiss, all well-pleaded factual
allegations in the complaint are accepted as true and viewed in the light most
favorable to the nonmoving party. Id.; see also, Margheim v. Buljko, 855 F.3d 1077,
1090 (10th Cir. 2017) (On an interlocutory appeal this Court reversing the denial of
qualified immunity on a malicious prosecution claim.)
The individual Defendant Officers are entitled to qualified immunity unless
their conduct violated a clearly established constitutional right. See Saucier v. Katz,
533 U.S. 194, 201 (2001). The doctrine of qualified immunity applies “[e]specially
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in the context of police work, [where] decisions must be made in an atmosphere of
great uncertainty. Holding police officers liable in hindsight for every injurious
consequence of their actions would paralyze the functions of law enforcement.”
Castaldo v. Stone, 192 F.Supp.2d 1124, 1137 (D. Colo. 2001) (citing Tangwall v.
Stuckey, 135 F.3d 510, 520 (7th Cir. 1998); Torchinsky v. Siwinski, 942 F.2d 257,
260 (4th Cir. 1991)).
“[W]hen a defendant advances a qualified immunity defense, this trigger[s] a
well-settled twofold burden that the plaintiff must bear. That burden requires the
plaintiff to show that: (1) the defendant violated a constitutional right and (2) the
constitutional right was clearly established.” Clark v. Bowcutt, 675 F. App’x 799,
805 (10th Cir. 2017) (citations and internal quotations omitted). The court has
discretion to address either prong of the qualified immunity test first. Panagoulakos
v. Yazzie, 741 F.3d 1126, 1129 (10th Cir. 2013). Here, as described in detail below,
Plaintiff cannot satisfy either prong.
1.

PLAINTIFF’S FRANK’S
AND PRIEST.

CLAIM FAILS AS TO

VIGIL, MARTINEZ,

Plaintiff’s Franks claim fails to state a claim for relief and the Defendants are
otherwise entitled to qualified immunity. A substantive due process claim is brought
alleging a Franks claim, (Sixth Claim for Relief), based on the actions in 2000,
namely the affidavit in support of the arrest warrant, dated January 11, 2000 [Rec.
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Vol. 2, Doc. 96-7] omitted information that would have undermined the probable
cause determination, [Rec. Vol. 1, Doc. 96, ¶¶ 271].
Plaintiff’s Franks claim alleges the arrest affidavit violated his Fourth
Amendment rights because it contained false information consisting of Plaintiff’s
allegedly false and coerced confession.12 However, it is undisputed Defendant
Schneider prepared the arrest affidavit and not Defendants Vigil, Martinez, and
Priest. [Rec. Vol. 1, Doc. 96, ¶¶ 92-111]. Personal participation is an essential
element of a 42 U.S.C. § 1983 action. Bennett v. Passic, 545 F.2d 1260, 1262-63
(10th Cir. 1986). A lack of participation in the creation of the arrest warrant affidavit
by Defendants Vigil, Martinez, and Priest, which is not alleged in the Complaint, is
fatal to Plaintiff’s Franks claim against them. Auguste v. Alderden, 2015 U.S. Dist.
LEXIS 37326 at *16-17 (D. Colo. Aug. 30, 2015) (dismissing claim based on lack
of personal participation in creating of search warrant affidavit).
The arrest affidavit was completed on January 11, 2000 (Rec. Vol. 2, Doc. 96-7)
and the arrest completed on (Rec. Vol. 1, Doc. 96 ¶ 114). A preliminary hearing
was held on February 25, 2000, to test the sufficiency of the evidence. Judge
Manzanares found probable cause supported Plaintiff’s arrest. [Rec. Vol. 1, Doc. 96,
¶¶ 117]. Subsequently, a hearing was held on June 9, 2000, and all statements made
by Plaintiff after his mother left the interrogation were suppressed but the
prosecution of the Plaintiff was permitted to continue. See, June 9, 2000 Suppression
Hearing [Rec. Vol. 1, Doc. 36-1, p. 115, lines 7 -12]. As such, notwithstanding that
the arrest led to a conviction, any damages for the Franks violation would cease once
state court completed the preliminary hearing, or at the latest, at the probable cause
hearing.

12
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Furthermore, to the extent that Plaintiff asserts this claim against the
individual Defendants Vigil, Martinez, and Priest, each is entitled to qualified
immunity as none of these Defendants personally participated in the preparation of
the Affidavit. Compare Pahl’s v. Thomas, 718 F.3d 1210, 1227 (10th Cir. 2013)
(incorporating personal participation into qualified immunity analysis); Brown, 662
F.3d at 1164 (individual defendant entitled to qualified immunity absent facts
showing personal participation in the constitutional violation). Further, Defendants
Vigil, Martinez, and Priest are also all entitled to qualified immunity based on the
analysis presented below concerning Defendant Schneider due to the lack of any
clearly established law.
2.

The District Court erred in denying Schneider qualified
Immunity on Montoya’s Franks claim.
a.

The law was not clearly established in 2000 such that a
reasonable officer should have known that Montoya’s
warrant-based arrest would not be scrutinized under
standard applicable to warrantless arrests.

The District Court erred in concluding the facts outlined in the Affidavit did
not support arguable probable cause for Plaintiff’s arrest for “any crime.” Below
Schneider contended arguable probable cause existed for accessory to a felony due
to facts suggestive of Plaintiff’s participation in disposing of the victim’s bloodstained vehicle. (Rec. Vol. 5, Doc. 124 at pp. 18-19.) Not only did the District Court
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reject application of this doctrine in its assessment of the facts set forth in the
Affidavit, absent the allegedly coerced statements, but in doing so it concluded the
validity of Plaintiff’s arrest, effected pursuant to process, would not be judged by
standards applicable to warrantless arrests – a distinction that did not exist in the
Tenth Circuit at the time Schneider drafted the Affidavit in 2000.
The relevant question raised by Schneider in the motion to dismiss briefing is
whether he could retroactively justify Plaintiff’s warrant-based arrest by contending
a warrantless arrest based on the facts stated in the Affidavit was lawful. [Rec. Vol.
5, Doc. 124, pp. 12-14] The District Court rejected this contention based on out-ofcircuit precedent – Williams v. Aguirre, 965 F.3d 1147 (11th Cir. 2020) – decided
two decades after the facts of this case. [Rec. Vol. 5, Doc. 138, p. 38 n.15] This is
hardly “then existing precedent,” Dist. of Columbia v. Wesby, --- U.S. ---, 138 S. Ct.
577, 589 (2018) (“Wesby”), that offers insight into the “contours” of Fourth
Amendment jurisprudence concerning the existence of probable cause, or arguable
probable cause, such that it could be said that, as of 2000, it was “ ‘sufficiently clear
that’ every ‘reasonable official would [have understood] that” Schneider should have
known the Affidavit would be subject to heightened scrutiny. Ashcroft v. al-Kidd,
563 U.S. 731, 741 (2011) (alterations in original) (emphasis added) (quoting
Anderson v. Creighton, 483 U.S. 635, 640 (1987)); see also Brousseau v. Haugen,
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543 U.S. 194, 198 (2004) (per curium) (“Because the focus is on whether the officer
had fair notice that her conduct was unlawful, reasonableness is judged against the
backdrop of the law at the time of the conduct. If the law at that time did not clearly
establish that the officer’s conduct would violate the Constitution, the officer should
not be subject to liability or, indeed, even the burdens of litigation.”).
That Plaintiff could not point to any “Supreme Court or Tenth Circuit decision
on point,” Frasier v. Evans, 992 F.3d 1003, 1014 (10th Cir. 2021) (quotation
omitted), so the District Court instead resorted to labeling Schneider’s conduct as
“plainly incompetent,” (Rec. Vol. 5, Doc. 138, p. 40), only reinforces the flaws in
its denial of qualified immunity to Schneider on this claim. No “Supreme Court or
Tenth Circuit decision on point, or the clearly established weight of authority from
other courts have found the law to be” as Montoya maintains. Cox v. Wilson, 971
F.3d 1159, 1171 (10th Cir. 2020) (quotation omitted).

This Circuit recently

reaffirmed such precedent must “have clearly established the right in the specific
context of the case, not as a broad general proposition.” Frasier v. Evans, 992 F.3d
at 1014 (10th Cir. 2021) (quoting Mullenix v. Luna, 577 U.S. 7, 12 (2015)) see also
White v. Pauly, ––– U.S. ––, 137 S. Ct. 548, 552, (2017) (noting that the Supreme
Court has repeatedly highlighted “the longstanding principle that clearly established
law’ should not be defined ‘at a high level of generality.” (quotation omitted)).
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Montoya made no such showing below, and the District Court’s reliance on
precedent which post-dates Schneider’s conduct by two decades is improper.
Relevant here, Franks established even if an independent judicial officer
approves a warrant application, an individual’s Fourth Amendment rights are
violated if (1) the affiant, in support of the warrant, includes a false statement
knowingly and intentionally, or with reckless disregard for the truth, and (2) the
allegedly false statement is necessary to the finding of probable cause. Id. at 15556 (quotation omitted). Despite Franks’ holding, by the time Schneider authored
the Affidavit in 2000 neither the Supreme Court nor this Court had concluded an
officer is subject to liability despite the existence of probable cause to arrest a
plaintiff for a different, but related, criminal offense outlined in the arrest affidavit.
More simply put, it was not clearly established the validity of a process-based arrest
would not be judged by standards applicable to warrantless arrests, including
application of the “any-crime” rule.
As the District Court noted, the any-crime rule demands only a showing there
was probable cause to arrest a suspect for some crime, not necessarily the specified
crime for which the suspect was in fact arrested. [Rec. Vol. 5, Doc. 138, pg. 38 n.
15]

“Probable cause for an arrest warrant is established by demonstrating a

substantial probability that a crime has been committed and that a specific individual
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committed the crime.” Taylor v. Meacham, 82 F.3d 1556, 1562 (10th Cir. 1996
(discussing probable cause for a warrant-based arrest). Prior to the Supreme Court’s
decision in Devenpeck v. Alford, 543 U.S. 146 (2004), four years after Montoya’s
arrest, the Supreme Court had not explicitly cabined the scope of the any-crime rule
to warrantless arrests. In Devenpeck, the Court analyzed the validity of a warrantless
arrest and held that so long as the officers had probable cause to arrest the suspect
for any crime based on the facts within their knowledge the arrest was supported by
probable cause. Id. at 153-56. Devenpeck reaffirmed the probable cause inquiry is
an objective one, meaning the officer’s “subjective reason for making the arrest need
not be the criminal offense as to which the known facts provide probable cause.” Id.
at 153.
At the time of Plaintiff’s arrest, the applicability of the any-crime rule to
warrantless and warrant based arrests remained – especially in the Franks/malicious
prosecution context –an open question. In recent years, several Circuits have
confirmed “Devenpeck applies with significantly more force in the warrantless arrest
context.” Arizmendi v. Gabbert, 919 F.3d 891 (5th Cir. 2019) cert. denied, 140 S.
Ct. 220 (2019). The Sixth Circuit also recently concluded because claims for false
arrest and malicious prosecution both hinge on an alleged unreasonable seizure,
probable cause for some criminal offense defeats the claim – “a person is no more
27

seized when he’s detained to await prosecution for several charges than if he were
seized for just one valid charge.” Howse v. Hodous, 953 F.3d 402, 409 (6th Cir.
2020), cert. denied, 141 S. Ct. 1515 (2021). On the other hand, other Circuits hold
the existence of probable cause for any crime will not defeat a Franks/malicious
prosecution-type claim. See, e.g., Johnson v. Knorr, 477 F.3d 75, 83–84 (3d Cir.
2007) (holding the any-crime rule does not apply to claims of malicious
prosecution).
The recent decisions related to the question presented here, however, do not
help Montoya. The District Court’s reliance on Williams – which cabined the anycrime rule to warrantless arrests when evaluating malicious prosecution claims in
the Eleventh Circuit – only reinforces application of this rule 21 years ago in 2000
was at best unsettled. 965 F.3d at 1162 (11th Cir. 2020). There, the Eleventh Circuit,
acknowledged the relationship between the any-crime rule and malicious
prosecutions had been largely unresolved until it undertook a thorough analysis of
the matter in 2020. Id. at 1159. Williams looked to Whiteley v. Warden, 401 U.S.
560 (1971), and noted in the warrant-based arrest context, the critical question has
always been whether “the judicial officer issuing such a warrant [was] supplied with
sufficient information to support an independent judgment that probable cause exists
for the warrant.” Williams, 965 F.3d at 1162 (quoting Whiteley, 401 U.S. at 564).
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Under this standard, the Eleventh Circuit continued, “an otherwise insufficient
affidavit cannot be rehabilitated [with] information possessed by the [officer] when
he sought the warrant but not disclosed to the issuing magistrate.” Williams, 965
F.3d at 1162 (quoting Whiteley, 401 U.S. at 564). This analysis, however, does not
speak to the presence of facts in an arrest warrant that support a finding of probable
cause for another crime, as was the case here. Plaintiff has not challenged the facts
in the Affidavit related to his after-the-fact conduct which ultimately supported his
eventual guilty plea to accessory liability. To the extent Williams has any persuasive
value in determining the state of the law in 2000, it stands for the proposition that an
affiant must include all facts that supported the finding of probable cause in the arrest
affidavit, not that an affidavit stripped of some facts, cannot be sufficient to state the
existence of probable cause for another criminal act.
Likewise, the District Court’s pointing to this Court’s decision in Miller v.
Spies, 339 F. App’x 862 (10th Cir. 2009) (unpublished), at best, stands for the
proposition a 42 U.S.C. § 1983 plaintiff can pursue a claim against various law
enforcement officials and prosecutors under the umbrella of a malicious prosecution
theory where subsequent prosecution was based on an arrest lacking probable cause.
Id. at 866-67. Neither Williams nor Miller could have given Schneider notice that
his conduct violated clearly established law at the time of the conduct in question
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since they dealt with events in 2014 and 2001, respectively. See Wesby, 138 S. Ct.
at 589 (“To be clearly established, a legal principle must have a sufficiently clear
foundation in then-existing precedent”) (emphasis added). In fact, as recently as
2016, 16 years after the underlying events here, this Court still held that courts could
look to facts outside the four corners of an arrest warrant when evaluating the
existence of probable cause. See Goad v. Town of Meeker, 654 F. App'x 916, 92224 (10th Cir. 2016) (unpublished).
The above only serves to demonstrate no case from the Supreme Court, this
Court or even a collection of appellate decisions from the majority of the other
federal courts, found it was “beyond debate” that probable cause for any crime would
not save a warrant that did not withstand scrutiny under Franks. More specifically,
no case established the validity of an arrest warrant would not be judged by standards
applicable to warrantless arrests. The Fifth Circuit’s analysis of this very issue in
Arizmendi reinforces the murkiness of the state of the law on this question.
Arizmendi evaluated whether “an officer who knowingly or recklessly included false
statements on a warrant affidavit can be held liable for false arrest despite having
had probable cause to arrest the plaintiff without a warrant for a different offense not
identified in the affidavit, an argument with great force.”

The Fifth Circuit

confirmed while Devenpeck now clearly applies best to circumstances involving
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warrantless arrests, at the time of the alleged use of misstated material facts in an
arrest affidavit at issue in Arizmendi in 2013, courts had “not yet explained this
common ground between warrantless and warrant-based arrests—let alone
established that these principles do not mandate further protection for an officer who
arrests someone based on a Franks-violating warrant, then later points to probable
cause to have effected a warrantless arrest for another offense.” Id. at 904.
As a result, even assuming Schneider should have known the warrant for
Plaintiff’s arrest was invalid under Franks, the Fourth Amendment jurisprudence
was not sufficiently developed by 2000 such that a reasonable officer would have
understood the any crime rule, let alone other standards applicable to warrantless
arrests, would not have protected the validity of Montoya’s arrest. As a result, this
Court should reverse the District Court’s finding related to Schneider and grant his
qualified immunity on Montoya’s Franks claim.
B.

WHETHER THE TRIAL COURT ERRED BY FAILING
TO DISMISS CLAIM MONTOYA’S CONSPIRACY
CLAIM.

Reference to Decision Under Review (10th Cir. R. 28.2(C)(2)): The Order
on Motions to Dismiss,” dated March 4, 2021, is included as an attachment to this
Brief and included in the Appendix (Rec. Vol. 5, Doc. 138)
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Standard of Review (Fed. R. App. P. 28(a)(9)(B)): This Court reviews the
District Court's denial of a motion to dismiss based on qualified immunity de novo
applying the same standards as the District Court. Brown, 662 F.3d at 1162.
“[W]hen a defendant advances a qualified immunity defense, this trigger[s] a wellsettled twofold burden that the plaintiff must bear. That burden requires the plaintiff
to show that: (1) the defendant violated a constitutional right and (2) the
constitutional right was clearly established.” Clark, 675 F. App’x at 805.
A civil rights conspiracy claim is brought (Seventh Claim for Relief), based
upon the same conduct involving the alleged false arrest in 2000, coerced confession,
and inclusion of false statements in the 2000 affidavit and application for an arrest
warrant in the underlying criminal case [Rec. Vol. 1, Doc. 96, ¶31 ¶276]. Plaintiff
fails to state a claim for a conspiracy to violate civil rights under 42 U.S.C. §§ 1983
(Plaintiff’s Seventh Claim for Relief). Previously, in Plaintiff’s original and First
Amended Complaint, Plaintiff pled a conspiracy claim in the Fourth Claim for Relief
(citing to 42 U.S.C. §§ 1985 and 1986) and Fifth Claim for Relief (citing to 42 U.S.C.
§§ 1983, 1985, 1986). The District Court dismissed the conspiracy claims by Order
dated March 9, 2017. [Rec. Vol. 1, Doc. 60].
To succeed on a claim of conspiracy to violate civil rights under a 42 U.S.C.
§ 1985(3), a plaintiff must establish (1) a conspiracy; (2) to deprive the plaintiff of
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equal protection or equal privileges and immunities; (3) an act in furtherance of the
conspiracy; and (4) an injury or deprivation resulting therefrom. Tilton v.
Richardson, 6 F.3d 683, 686 (10th Cir. 1993). The requirements for properly
pleading a conspiracy claim are described in Wilson v. City of Lafayette,
2008WL4197742 *10 (D. Colo. September 8, 2008):
The Tenth Circuit developed more demanding requirements for
pleading section 1983 conspiracy claims several years prior to Bell
Atlantic, and there is every indication that Bell Atlantic did not disturb
these requirements. See Raiser v. Kono, 245 F. App'x 732, 736–37 (10th
Cir.2007); Dillard–Crowe v. Aurora Loan Servs. LLC, Nos. 07–CV–
01987–WDM–CBS, 07–CV–02293–WDM–CBS, 2008 WL 3201226,
at *8–9 (D.Colo. Aug. 5, 2008). Conclusory allegations without factual
support are inadequate as a matter of law. Clulow v. Oklahoma, 700
F.2d 1291, 1303 (10th Cir.1983). For example, a plaintiff cannot state
simply that a conspiracy exists or that certain parties “conspired.” See
Wilson v. Kurtz, No. 07–CV–00625–WDM–MJW, 2008 WL 501438,
at *8 (D.Colo. Feb.20, 2008) (unpublished) (citing Aniniba v. City of
Aurora, 994 F.Supp. 1293, 1298 [D. Colo. 1998] ). The standard as
articulated elsewhere holds that “[p]leadings must specifically present
facts tending to show agreement and concerted action.” Hunt v. Bennett,
17 F.3d 1263, 1268 (10th Cir.1 994) (citing Sooner Prods. Co. v.
McBride, 708 F.2d 510, 512 [10th Cir. 1983] ); see also Tonkovich, 159
F.3d at 533. The Tenth Circuit's discussion regarding pleadings in
general also offers relevant guidance in this context. See Robbins v.
Oklahoma, 519 F.3d 1242, 1250 (10th Cir.2008) (requiring plaintiffs to
“make clear exactly who is alleged to have done what to whom ...”).
Therefore, in order to give a defendant proper notice of a conspiracy
claim, a plaintiff is well-advised to include, at a minimum, some
indication as to who conspired, what they conspired about, where they
conspired, when they conspired, and how they conspired.
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To establish the existence of a conspiracy, a plaintiff seeking redress must
show that there was a “single plan, the essential nature and general scope of which
[was] known to each person who is to be held responsible for its consequences.”
McMillan v. Wiley, 813 F. Supp. 1238 (D. Colo. 2011) citing Snell v. Tunnell, 920
F.2d 673, 701-702 (10th Cir.1990). Conclusory allegations of a conspiracy are
insufficient to state a valid § 1983 claim. See Sutton v. Leeuwen, 2016WL 1357743
*7 (D. Colo. April 5, 2016) citing Durre v. Dempsey, 869 F.2d 543, 545 (10th Cir.
1989) (district court properly dismissed conspiracy claim where plaintiff failed to
allege specific facts showing agreement and concerted action among defendants);
see also Merrit v. Hawk, 153 F.Supp.2d 1216 1225 (D. Colo. 2001). Claims for a
conspiracy under must be pled with specificity. O’Connor v. St. John’s College, 290
Fed.Appx. 137, 141 (10th Cir. 2008); see also Alvarez-Cortez v. Vallario, 2013 WL
248459, *5 (D. Colo. 2013) (“using the words “conspire” and “conspiracy” do
nothing more than provide a “[t]hreadbare recital[ ] of the elements of a cause of
action,” which is insufficient to survive a motion to dismiss after Iqbal. 129 S.Ct. at
1949.
The District Court’s substantive analysis of the Plaintiff’s conspiracy claim
consists of the following two paragraphs:
The Second Amended Complaint alleges that “Defendants Vigil,
Martinez, Priest and Schneider, with other investigative, supervisory,
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and command personnel, together and under the color of law, reached
an understanding, engaged in a course of conduct, acted in concert and
otherwise conspired among and between themselves to deprive [Mr.
Montoya] of his Constitutional rights, and did deprive him of said
rights.” Second Am. Compl. ¶ 275. Both the Second Amended
Complaint and the interrogation video illustrate how Officers Vigil,
Martinez, and Priest worked together. See id. ¶¶ 43-89. The single plan
alleged is that:
[T]he defendants acted in concert to . . . to subject
[Mr. Montoya] to the coercive custodial interrogation,
acted in concert to fabricate evidence by providing [Mr.
Montoya] with the ‘facts of the crime’ and then coercing
and intimidating him to adopt those facts as his own
statements, and using that false and fabricated information
to obtain an arrest warrant and justify detention of him.
Resp. to Officers’ Mot. to Dismiss at 24; see also id. at 20 (arguing
“[d]uring the entire interrogation, in which all three detectives
participated, the detectives were acting in concert to achieve a single
end—coercion of a ‘confession’ from [Mr. Montoya] with no concern
as to whether or not the statements he made were accurate.”).
While cooperating does not necessarily equate to conspiring, Mr.
Montoya alleges Defendant Officers did not just jointly interrogate him,
they used improper tactics to coerce him and then falsified an affidavit
in support of the warrant for his arrest. The allegations—that
Defendant Officers ignored the obvious falsity of his statements and
that each advanced the clear common goal—nudge Mr. Montoya’s
claim “across the line from conceivable to plausible.” Twombly, 550
U.S. at 570. A more substantial showing will, however, be necessary
as the case proceeds.
[See Order, at 44-45].
The District Court’s analysis and conclusion are both fundamentally flawed.
No question exists Detectives Vigil, Martinez, and Priest participated in the
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interrogation of Montoya. However, as the District Court recognized but did not
follow, this Court has repeatedly held such interrelated conduct is insufficient to
establish a conspiracy to violate someone’s constitutional rights. See, e.g., Frasier,
992 F.3d at 1024-25; Tonkovich v. Kansas Bd. of Regents, 159 F.3d 504, 533 (10th
Cir. 1998); Hunt v. Bennett, 17 F.3d 1263, 1266 (10th Cir. 1994); Snell v. Tunnell,
920 F.2d 673, 702 (10th Cir. 1990). Moreover, this Court has consistently held a
plaintiff must plead non-conclusory facts to support a viable conspiracy claim. The
vigor of this Court’s analysis must be underscored in light of the Supreme Court
requiring non-conclusory facts must be pled generally in all cases. See Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 556-57, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007).
The District Court entirely fails to analyze the lack of any non-conclusory
facts establishing the conspiracy included Detective Schneider. No question exists
Detective Schneider is the one who submitted the Affidavit for arrest. And because
the Plaintiff’s coerced confession claim has been dismissed, absent a conspiracy
including Detective Schneider there cannot be any underlying constitutional
violation. No non-conclusory facts establish Detective Schneider was present at the
interrogation or viewed the interrogation itself prior to the submission of his
Affidavit. Instead, Detective Schneider marshalled the available evidence against
Mr. Montoya into the Affidavit—including the results of the interrogation conducted
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by his fellow Detectives—to submit to the state court to support probable cause. The
fact the interrogation and the Affidavit submission occurred in sequence is both
undisputed and unremarkable.

However, nothing in the Second Amended

Complaint provides any non-conclusory allegation establishing these separate
activities were somehow part of a conspiracy to violate Plaintiff’s constitutional
rights. Officers assisting each other in a criminal investigation does not establish a
conspiracy. Frasier, 992 F.3d at 1025.
Also notably absent from the District Court’s analysis is any discussion of the
agreement requirement for a conspiracy.

Review of Plaintiff’s allegations

demonstrates there are no non-conclusory allegations of any conspiratorial
agreement. As cited by the District Court above, Plaintiff sets forth the actions of
the different individual Defendants and then uses conclusory language to suggest a
conspiracy occurred. However, more actual allegations of an agreement between
and amongst the conspirators is needed to establish a viable conspiracy claim under
this Court’s precedent. Frasier, 992 F.3d at 1024-25. A careful reading of the
Plaintiff’s Complaint does not include an allegation of a single plan known to each
member of the conspiracy, namely Defendants Vigil, Martinez, and Priest or any
other conspirator. Rather, the allegations are that “Defendants Vigil, Martinez and
Priest, acting individually and in concert, fabricated evidence,” [Rec. Vol. 1, Doc.
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96, ¶ 266] and “reached an understanding, engaged in a course of conduct, acted in
concert and otherwise conspired among and between themselves to deprive
Lawrence of his Constitutional rights” [Rec. Vol. 1, Doc. 96, ¶ 275].

Plaintiff’s

Complaint does nothing more than use the catchwords of “conspiracy” and
“conspire,” which is insufficient to establish the necessary specificity to support a
conspiracy claim. Iqbal. 129 S.Ct. at 1949.
This Court’s decision in Brooks v. Gaenzle, 614 F.3d 1213, 1227-1228 (10th
Cir. 2010), is instructive. There, this Court upheld the dismissal of a conspiracy
claim alleging deprivation of the plaintiff’s constitutional rights, stating:
However, despite these and other differences in pleading actions under
§ 1983 and § 1985, we have generally held a federal conspiracy action
brought under either of these statutes requires at least a combination of
two or more persons acting in concert and an allegation of a meeting of
the minds, an agreement among the defendants, or a general
conspiratorial objective. See Salehpoor v. Shahinpoor, 358 F.3d 782,
785, 789 (10th Cir.2004) (regarding § 1985 action); Abercrombie v.
City of Catoosa, 896 F.2d 1228, 1229, 1231 (10th Cir.1990) (regarding
§ 1985 action); Snell v. Tunnell, 920 F.2d 673, 702 (10th Cir.1990)
(regarding § 1983 action). In addition, while we have said allegations
of a conspiracy may form the basis of a § 1983 claim, we have also held
“a plaintiff must allege specific facts showing an agreement and
concerted action amongst the defendants” because “‘[c]onclusory
allegations of conspiracy are insufficient to state a valid § 1983 claim.’
” Tonkovich v. Kan. Bd. of Regents, 159 F.3d 504, 533 (10th Cir.1998)
(quoting Hunt v. Bennett, 17 F.3d 1263, 1266 (10th Cir.1994)).
A similar result was reached in Wolters v. Hunter, Civil Action No. 07–cv–02290–
WYD–CBS, 2009 WL 524987 (D. Colo. March 2, 2009), where the plaintiff’s
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complaint failed to state a claim Defendants conspired to violate his constitutional
right to due process. This District Court held “[Plaintiff] has not alleged an
understanding, an agreement, or concerted action necessary to establish the
Defendants' participation in a conspiracy. The Court found that plaintiff did not
particularize the date or time of the alleged conspiracy, the objective of the
conspiracy, or the Defendants' specific conduct in the conspiracy. See Scott v. Hern,
216 F.3d 897, 908 (10th Cir.2000) (upholding dismissal of an amended complaint
that failed to provide factual averments as to the nature of the alleged conspiracy or
the defendant's role in the alleged activities).”
Here, only the very broadest of conclusory allegations are included in
Plaintiff’s Second Amended Complaint and no allegations are made of a specific
agreement(s) or discussion(s) to support the existence of the purported conspiracy.
The District Court’s contrary conclusion was erroneous.
Finally, the District Court failed to address the Defendants’ entitlement to
qualified immunity from Plaintiff’s conspiracy claim. Defendants asserted the
qualified immunity defense to all of Plaintiff’s claims including the Plaintiff’s
conspiracy claim. [Rec. Vol. 2, Doc. 97, at 45 & 50; Doc. 124, at 9]. However, the
District Court only addressed the merits of the Plaintiff’s conspiracy claim. The
District Court failed to analyze whether the law was clearly established in 2000 that
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the type of conspiracy alleged by the Plaintiff was clearly established for qualified
immunity purposes. Initially, the absence of any clearly established Franks claim
here should also foreclose Plaintiff’s conspiracy claim. Further, however, the nature
of the Plaintiff’s allegations against these Defendants were not found to be
unconstitutional in any decision by the Supreme Court, this Court or in the
overwhelming weight of authority existent in 2000 meaning qualified immunity
cannot be legitimately overcome.
C.

WHETHER THE TRIAL COURT BY FAILING TO FIND
PLAINTIFF’S CLAIMS FOR DAMAGES ARE BARRED
BY HECK V. HUMPHREY.

Reference to Decision Under Review (10th Cir. R. 28.2(C)(2)): The Order
on Motions to Dismiss,” dated March 4, 2021, is included as an attachment to this
Brief and included in the Appendix (Rec. Vol. 5, Doc. 138)
Standard of Review (Fed. R. App. P. 28(a)(9)(B)): An appellate court
reviews a district court's denial of a motion to dismiss pursuant to Fed.R.Civ.P.
12(b)(6) de novo, to include a review of claims sought to be dismissed under the
rationale in Heck v. Humphrey. Teigen v. Renfrow, 511 F.3d 1072, 1078 (10th Cir.
2007); Pearson v. Weischedel, 349 Fed.Appx. 343, 346-47 (10th Cir. 2009).
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1.

JURISDICTIONAL ISSUE.

Defendants recognize the request for dismissal under Heck is not
independently immediately appealable. Defendants request this Court exercise
pendent appellate jurisdiction to decide the applicability of the Heck doctrine.
Where an otherwise nonappealable decision is “inextricably intertwined” with the
appealable decision or where review of the nonappealable decision is “necessary to
ensure meaningful review” of the appealable one, pendent jurisdiction may be
appropriate. Armijo v. Wagon Mound Public Schs., 159 F.3d 1253, 1264 (10th Cir.
1998) (quoting Moore v. City of Wynnewood, 57 F.3d 924, 30 (10th Cir. 1995). “We
have further interpreted ‘inextricably intertwined’ to include only situations where
‘the pendent claim is coterminous with, or subsumed in, the claim before the court
on interlocutory appeal, that is, where the appellate resolution of the collateral appeal
necessarily resolves the pendent claim as well.” Moore, 57 F.3d at 930 (emphasis
in original); Foote v. Spiegel, 118 F.3d 1416, 1423 (10th Cir. 1997).
Here, resolution of the Heck issue is inextricably intertwined with the
appealable decision as it would fully resolve the appeal as to all claims. Should the
Court determine Heck to be applicable to the remaining 42 U.S.C. § 1983 claims,
such would result in all claims being barred and would obviate the need to resolve
the qualified immunity issues outlined above. In addition, Plaintiff has alleged that
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“had the Defendants not coerced him into making false incriminating statements, []
there would have been no basis for arrest or prosecution.” [Rec. Vol. 1, Doc. 96, ¶
184]. Essentially, Plaintiff argues but for the coerced confession there would have
been no probable cause for his arrest and subsequent conviction.

Plaintiff’s

allegation of a lack of probable cause is relevant to both the qualified immunity
analysis (in terms of whether a constitutional violation has been plausibly alleged)
and the Heck analysis (as evidence that Plaintiff is directly challenging the validity
of the conviction). Given that the two issues are coterminous, Appellants request
this Court accept pendent appellate jurisdiction of the Heck issue appeal.
2.

HOLDING IN HECK.

In Heck, the petitioner was convicted of voluntary manslaughter in the killing
of his wife and was serving a fifteen-year prison sentence. 512 U.S. at 479. While
an appeal to his conviction was pending, he instituted a claim for damages pursuant
to 42 U.S.C. § 1983 against a number of defendants who were law enforcement
professionals involved with his prosecution, trial, and incarceration. Id. Somewhat
similar to the allegations here, the plaintiff alleged the officers “had engaged in an
‘unlawful, unreasonable, and arbitrary investigation’ leading to [his] arrest;
‘knowingly destroyed’ evidence ‘which was exculpatory in nature and could have
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proved [petitioner’s] innocence’; and caused ‘an illegal and unlawful voice
identification procedure to be used at petitioner’s trial.” Id.
The district court dismissed the action as it directly implicated the legality of
his confinement and his avenues of recourse with the state had not been exhausted.
Id. While on appeal to the Seventh Circuit, the Indiana Supreme Court upheld the
conviction. Id. However, the Seventh Circuit upheld the dismissal and he filed a
petition for writ of certiorari, which was granted. Id. at 480.
The Supreme Court held when a plaintiff “seeks damages in a § 1983 suit, the
district court must consider whether a judgment in favor of the plaintiff would
necessarily imply the invalidity of his conviction or sentence; if it would, the
complaint must be dismissed unless the plaintiff can demonstrate that the conviction
or sentence has already been invalidated.” Id. at 487. The Court stated the
underlying criminal proceeding must have terminated in favor of the accused, which
favorable termination avoids parallel litigation of the issues of probable cause and
guilt. Id. at 484. The Court then set forth what would constitute a favorable
termination of the criminal proceeding, stating that the conviction or sentence must:
(1) be reversed on direct appeal; (2) expunged by executive order; (3) declared
invalid by a state tribunal authorized to make such a determination; or (4) be called
into question by a federal court’s issuance of a writ of habeas corpus. Id. at 487. “A
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claim for damages bearing that relationship to a conviction or sentence that has not
been so invalidated is not cognizable under § 1983. Id. (emphasis in original).
3.

HECK BARS THE REMAINING CLAIMS AGAINST THESE
DEFENDANTS.

Plaintiff’s claims all allege the actions of the Defendant Officers led to his
unlawful arrest and subsequent wrongful conviction and incarceration. Given that
Plaintiff did not receive a favorable termination of his criminal case as already
determined by this Court, and a finding in Plaintiff’s favor on each of his § 1983
claims would improperly imply the invalidity of his convictions, all claims for relief
against these Defendants are barred by Heck.
As a threshold matter, in this case, this Court already held Plaintiff’s
underlying criminal case did not result in a favorable termination. Montoya, 898
F.3d at 1068 (holding that “[l]ooking at all the circumstances, the [plea agreement]
in this case did not resolve the question of guilt in Montoya’s favor.”) This decision
is now the law of the case. It is not alleged – nor could it be – that Plaintiff’s
conviction on the accessory charge has been reversed on appeal, expunged by
executive order, declared invalid by a state tribunal, or called into question by a
federal court writ of habeas corpus.
Relying on a footnote in this Court’s prior Opinion, the District Court
reasoned this Court determined a favorable decision on the remaining claims would
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not invalidate the conviction as the conviction has been dismissed. [Rec. Vol. 5,
Doc. 138, p. 50]. Plaintiff made a similar argument in the briefing before the District
Court. However, both the District Court and Plaintiff relied on this Court’s decision
which addressed allegations in a pleading no longer the operative Complaint. At
this stage, based on the Second Amended Complaint, the operative conviction is the
accessory charge – a charge which resulted in a plea agreement which has not been
invalidated or set aside. As noted by this Court, “[t]he starting point for the
application of Heck then is the existence of an underlying conviction or sentence that
is tied to the conduct alleged in the § 1983 action. In other words, a § 1983 action
implicates Heck only as it relates to the conviction that it would be directly
invalidating.” Butler v. Compton, 482 F.3d 1277, 1279 (10th Cir. 2007).
The District Court erred in finding the remaining claims “cannot be
characterized as a collateral attack on his accessory conviction, as he does not
challenge any aspect of his accessory conviction, plea negotiations and agreement,
nor sentence.” [Rec. Vol. 5, Doc. 138, p. 51]. While it is true the Plaintiff does not
challenge his plea agreement or sentence from the plea agreement, he is undoubtedly
challenging the validity of his conviction. Plaintiff’s claims of substantive due
process and conspiracy are directly tied to his allegations in the Second Amended
Complaint – that being that he was falsely coerced into admitting the facts that
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support the accessory charge. It is axiomatic any finding there was no probable
cause for the arrest would invalidate both the original conviction and the subsequent
plea agreement which led to another conviction. 13 In terms of the confession,
Plaintiff alleges the coerced statements were the “sole basis” for the criminal charges
lodged against him and “directly resulted in his unjust criminal conviction” in
violation of his substantive due process rights under the Fourteenth Amendment.
[Rec. Vol. 1, Doc. 96, ¶¶ 113, 117-120, 123-125, 130-131, 135-136, 140-141, 184,
188, 243, 247, 253, 256, 260, 263, 268, 270, and 275]. If there was any finding
Defendants violated Plaintiff’s due process rights by way of coercing a false
confession, given the allegation the statements made during the interrogation were
the sole basis for the criminal charges and subsequent convictions, such would
undoubtedly call into the question the validity of the conviction including the one
Plaintiff pled guilty.
The District Court’s reliance on Butler to foreclose the Heck defense is further
misplaced. While it is true this Court rejected the application of Heck in Butler, it

13

Plaintiff does not allege there was a lack of probable cause for the accessory
to murder charge, and in fact, it is undisputed he admitted to being an accessory
during the non-suppressed portion of the interrogation. It is further undisputed he
subsequently pled guilty to that charge. Probable cause therefore existed for his
arrest, and it is no consequence Plaintiff was not originally charged with accessory
to murder as discussed in Section III and VI.A.2 above.
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was for reasons that do not exist here. In Butler, the plaintiff alleged a violation of
his Fourth Amendment rights stemming from a series of burglary charges. Butler,
482 F.3d at 1278. The defendant sought dismissal under Heck, but the plaintiff
argued the charges he pled guilty to were an unrelated and separate incident from
the incident that formed the basis of his § 1983 claims in which the charges had been
dismissed. Id. This Court agreed, holding plaintiff’s “conviction on unrelated
charges may not form the basis for the application of Heck where there is no
challenge to that conviction in [plaintiff’s] § 1983 action.” Id. at 1281. (Emphasis
added). Here, Plaintiff’s conviction to the accessory charge stems from the same
incident as the original murder charge, and is based on the same alleged coerced
confession as this Court has already specifically concluded. Montoya, 898 F.3d at
1066-68.

In reviewing this argument, the District Court disagreed and held

Plaintiff’s conviction was not related to the wrongful conduct of Defendants as
alleged in his claims, but was instead the result of a plea agreement. [Rec. Vol. 5,
Doc. 138, p. 52]. However, the plea agreement was merely the mechanism through
which the conviction was secured, and under Heck, it has no meaningful distinction
from a conviction by a jury. More importantly, it is the alleged false confession –
which forms the basis for the underlying Franks claim – which formed the basis for
not only the original murder charge but also the predicate facts supporting the
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accessory charge conviction. The facts supporting both charges, as well as the
alleged wrongful conduct by Defendants, are one in the same.
The District Court further denied relief under Heck finding the favorabletermination requirement did not apply since Plaintiff no longer has a habeas corpus
remedy given he had already served his full sentence at the time of the accessory
conviction. [Rec. Vol. 5, Doc. 138, pp. 50-51]. As an initial matter, this argument
was not raised at any point by Plaintiff in the briefing before the District Court.
Plaintiff’s Response to Motion to Dismiss filed by Defendants Vigil, Martinez, and
Priest at no time argued that Heck is inapplicable since Plaintiff has no available
habeas remedy. [Rec. Vol. 4, Doc. 107]. Regardless, the District Court’s reliance
on Cohen v. Longshore, 621 F.3d 1311 (10th Cir. 2010), on the habeas issue is
misplaced. This Court recognized the issue of whether a plaintiff who is no longer
incarcerated is barred under Heck from asserting § 1983 claims is an “unsettled one.”
Cohen, 621 F.3d at 1316 (citing Muhammad v. Close, 540 U.S. 749, 752 n. 2 (2004)).
Given the plaintiff had previously sought habeas relief, this Court further held “that
a petitioner who has no available remedy in habeas, through no lack of diligence on
his part, is not barred by Heck from pursuing a § 1983 claim.” Id. at 1317. Here,
there is no record Plaintiff sought habeas relief during his fourteen-year
incarceration – relief that could have been sought but for Plaintiff’s lack of diligence.
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See Carbajal v. Hotsenpiller, 524 Fed. Appx. 425 (10th Cir. 2013) (upholding
district court’s dismissal under Heck even though plaintiff was not in custody since
plaintiff did not investigate defects of investigation until ten years after date of
incarceration). Further, while Plaintiff eventually sought relief through Rule 35(c)
in state court, such was not undertaken until well into his sentence. Given the
rationale in Heck, Plaintiff should not be permitted to recover damages for years
spent in prison which could have been mitigated had he diligently pursued his
available remedies.
Based on this Court’s earlier decision, because Plaintiff did not achieve any
favorable termination of his criminal convictions, his claims against Defendants are
precluded by Heck as a matter of law. See Montoya, 898 F.3d at 1068. See also
Baldwin v. O'Connor, 466 F. App'x 717, 717-718 (10th Cir. 2012); Walker v. Teller
County, 2006 WL 3533068 at *2 (Dec. 7, 2006); Slaughter v. Rutledge, No. 1:17cv-1463-JBM-JEH, 2018 U.S. Dist. LEXIS 33290 at * 10-11(C.D. Ill. Mar. 1, 2018);
Ventris v. Kansas, No. 11-3013-SAC, 2011 U.S. Dist. LEXIS 107706 at *5-6 (D.
Kan. Sep. 22, 2011); Eikenberry v. Seward Cty., No. 17-3150-SAC, 2017 U.S. Dist.
LEXIS 208146 *3 (D. Kan. Dec. 19, 2017).
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VII. STATEMENT OF COUNSEL AS TO ORAL ARGUMENT
Given the novel nature of Plaintiff’s claims and the importance of this Court
understanding the Defendants’ perspective on the qualified immunity and Heck
issues raised on appeal, Defendants/Appellants request oral argument.
VIII. CONCLUSION
Defendants/Appellants respectfully request the District Court’s Order be
reversed and judgment be entered as to the Defendants/Appellants on the grounds of
qualified immunity and Heck , and for all other and further relief as this Court deems
just and appropriate.
Respectfully submitted,
LASATER & MARTIN, P.C.
By: /s/ Peter H. Doherty
Peter H. Doherty
8822 S. Ridgeline Blvd., Suite 405
Highlands Ranch, CO 80129
Telephone: 303-730-3900
Facsimile: 303-730-3939
E-mail: Peter@LasaterandMartin.com
Attorneys for Jonathan Priest, in his
individual capacity

.

SGR, LLC
By: /s/ Eric M. Ziporin
Eric M. Ziporin
3900 E. Mexico Ave., Ste. 700
Denver, Colorado 80210
50

.

Telephone: (303) 320-0509
Facsimile: (303) 320E-mail: eziporin@sgrllc.com
Attorneys for Michael Martinez, in his
individual capacity
HALL & EVANS, LLC
By: /s/ Andrew D. Ringel
.
Andrew D. Ringel
Matthew J. Hegarty
1001 17th Street
Suite 300
Denver, CO 80202
303-628-3300
303-860-2869 (fax)
Email: gunnc@HallEvans.com
Attorneys for Defendant Martin E. Vigil, in
his individual capacity
BERG HILL GREENLEAF
RUSCITTI LLP
By: /s/ Josh Adam Marks
.
Josh Adam Marks
David James Goldfarb
1712 Pearl Street
Boulder, CO 80302
Email: jam@bhgrlaw.com
Email: djg@bhgrlaw.com
Attorneys for Defendant R.D. Schneider,
in his individual capacity

51

Certificate of Compliance
Section 1. Word count
As required by Fed. R. App. P. 32(a)(7)(c), I certify that this brief is
proportionally spaced and contains 12
words.
Complete one of the following:
[x] I relied on my word processor to obtain the count and it is Word Version
2106.
[ ] I counted five characters per word, counting all characters including
citations and numerals.
I certify that the information on this form is true and correct to the best of my
knowledge and belief formed upon a reasonable inquiry.
Date: July 26, 2021.
By: /s/ Peter H. Doherty
Peter H. Doherty

52

.

CERTIFICATE OF SERVICE
I hereby certify that on July 26, 2021, I electronically filed the foregoing
APPELLANTS’ OPENING BRIEF using the court’s CM/ECF system which will
send notification of such filing to the following, and will further hand delivered
seven (7) hard copies to the court within five (5) business days following notification
from the clerk pursuant to 10th Cir. R. 31.5.
David Fisher, Esq.
Jane Fisher-Byrialsen, Esq.
Fisher & Byrialsen, PLLC
4600 S. Syracuse Street, 9th Floor
Denver, CO 80237
David@FBLaw.org
Jane@FBLaw.org
kaitlin@FBLaw.org
Attorneys for Plaintiff/Appellee
Lawrence Rubin Montoya

Andrew D. Ringel, Esq.
Matthew J. Hegarty, Esq.
Hall & Evans, LLC
1001 17th Street, Suite 300
Denver, CO 80202
ringela@HallEvans.com
hegartym@hallevans.com

Wendy Shea, Esq.
Conor Farley, Esq.
Assistant City Attorneys
Denver City Attorney’s Office
Litigation Section
201 W. Colfax Avenue, Dept. 1108
Denver, CO 80202
wendy.shea@denvergov.org
writer.mott@denvergov.org
cristina.helm@denvergov.org
Attorneys for Defendant Denver
and Official Capacity Claims

Eric M. Ziporin, Esq.
Senter Goldfarb & Rice, LLC
3900 E. Mexico Ave, Suite 700
Denver, Colorado 80210
eziporin@sgrllc.com
ckramer@sgrllc.com
Attorneys for Defendant/Appellant
Michael Martinez in his individual
capacity

Attorneys for Defendant/Appellant
Martin E. Vigil, in his individual
capacity

53

