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JURISDICTIONAL STATEMENT 
 

On November 14, 2016, Plaintiffs Deisy Jaimes, Enrique Jaimes and Gloria Jaimes filed 

suit in the Circuit Court of Cook County against Cook County Sheriff Thomas J. Dart, Cook 

County, and the Cook County Department of Corrections stemming from an incident in which 

Cook County Correctional Officer Erika Aguirre shot and maimed Plaintiffs. Plaintiffs then 

moved to voluntarily dismiss that action, and the court granted Plaintiffs’ motion on November 

29, 2016.  

On November 15, 2017, Plaintiffs re-filed suit in the United States District Court for the 

Northern District of Illinois against Defendants Cook County, Sheriff Dart, various Cook County 

Sheriff’s Office (CCSO) employees, and the Estate of Erika Aguirre. R.1. Plaintiffs asserted 

federal constitutional claims under 42 U.S.C. § 1983 and state claims under Illinois law.  

In the operative complaint, Plaintiffs asserted federal claims under Section 1983 against 

Defendants Aguirre and the CCSO employees for excessive force, unreasonable seizure, and 

failure to intervene and Monell claims against Sheriff Dart in his official capacity. Plaintiffs also 

asserted state law claims against Sheriff Dart and CCSO employees for negligent hiring, training, 

and supervising; willful and wanton conduct in hiring, including breach of duty for authorizing 

service weapons and for failure to terminate; and loss of consortium. R.32-1. 

All Defendants moved for summary judgment. R.187, 189. On May 3, 2021, the district 

court granted Defendants’ motion on all federal claims and dismissed Plaintiffs’ state law claims 

without prejudice. R.237. Plaintiffs filed a timely notice of appeal on May 20, 2021. R.238. 

The Court of Appeals’ jurisdiction to review the district court’s order granting 

Defendants’ motion for summary judgment on all federal claims and dismissing Plaintiffs’ state 

law claims is based upon 28 U.S.C. §1291 and Federal Rules of Appellate Procedure 3 and 4.  
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ISSUES PRESENTED 
 
 Whether the district court erred by granting summary judgment on Plaintiffs’ Due 

Process claims when Plaintiffs’ evidence and the inferences that can reasonably be drawn from it 

would permit a jury to find that the Sheriff’s firearms mandate for correctional officers served no 

legitimate purpose; that it created or increased the danger of unstable correctional officers 

engaging in lethal domestic violence; that it proximately caused Plaintiffs’ injuries; and that it 

evinced deliberate indifference to a known risk of serious harm.  

 Whether the district court abused its discretion in declining to exercise supplemental 

jurisdiction over Plaintiffs’ state law claims when Plaintiffs were barred from bringing their 

claims in state court and the district court had already invested substantial judicial resources in 

the case.  

STATEMENT OF THE CASE 
 

Plaintiffs Deisy, Enrique, and Gloria Jaimes brought claims under 42 U.S.C. § 1983 and 

state law against Cook County Sheriff Dart in his official capacity after being shot by Cook 

County Correctional Officer Erika Aguirre. As is relevant to this appeal, Plaintiffs contend that 

the Sheriff subjected them to an unconscionable danger by arming the deeply troubled Aguirre 

pursuant to a senseless policy requiring all correctional officers (COs) to keep a gun in their 

homes as a condition of employment, even though they are prohibited from possessing a gun on 

the job. This firearms mandate is highly unusual—if not unique—in the corrections world 

because of the industry-wide recognition that COs’ strenuous work environment leaves them at a 

heightened risk for committing domestic violence—a risk which should be minimized, not made 

lethal by mandating firearms in the home. Compounding this needless danger, the Sheriff takes 

no meaningful measures to assess COs’ ongoing psychological fitness, even when a CO has 
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begun displaying violent, disturbing behavior at work, as was true of CO Aguirre. Plaintiffs 

contend, and the record supports, that the Sheriff, through his firearms mandate, created the 

danger that led to their injuries and failed to take reasonable steps to mitigate that danger, 

thereby depriving them of their due process right to bodily integrity.  

Defendants moved for summary judgment, and the district court granted their motion. 

Regarding Plaintiffs’ “state-created danger” theory, the district court concluded that “CCSO’s 

firearms policy may be negligent or even grossly negligent” but does not demonstrate deliberate 

indifference to the dangers the policy creates, defeating liability. S.A. at 29–30. The district court 

then relinquished jurisdiction over Plaintiffs’ supplemental state law claims on the mistaken 

assumption that Plaintiffs could refile those claims in state court. Id. at 30. Plaintiffs appealed.  

The following facts are taken from Plaintiffs’ Statement of Facts (R.198), which 

Plaintiffs hereby incorporate in full, along with Plaintiffs’ response to Defendants’ Statement of 

Facts (R.197).  

I. THE SHOOTING OF PLAINTIFFS DEISY AND ENRIQUE JAIMES BY 
COOK COUNTY CORRECTIONAL OFFICER ERIKA AGUIRRE  

 
As a condition of her employment, Cook County Correctional Officer Erika Aguirre was 

required to own a semi-automatic handgun and was deputized by the Sheriff’s Office to carry it 

while not at work, though she was barred from carrying any firearm while at work. R.198 ¶¶ 1–2, 

18–19. Aguirre’s mandated possession of this firearm, which she did not need for her job, would 

ultimately lead to tragedy.   

By 2015, Aguirre’s personal life and work life were both in crisis. She had lived with her 

on-again/off-again fiancée, Deisy Jaimes for four years, but the relationship had become volatile. 

Id. ¶¶ 21–24. Aguirre had threatened to kill Deisy and had claimed she could get away with it 

because of her CO status. Id. ¶ 23. Deisy eventually returned to her family home in an attempt to 
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extricate herself from the relationship. Id. ¶¶ 24, 63. Meanwhile, at work, Aguirre had become 

increasingly violent, hostile, and paranoid with detainees and fellow staff, as the Jail itself 

documented. Id. ¶¶ 26–31, 37–40, 42–45, 49–61. 

Aguirre nevertheless was permitted to keep her County-mandated gun, and on November 

15, 2015, she travelled to the Jaimes family home with it. Id. ¶ 63–64 She broke in and shot 27-

year-old Deisy and Deisy’s 52-year-old father, Enrique Jaimes, multiple times. Id. ¶64. She 

narrowly missed shooting Deisy’s younger sister. Id. Aguirre then shot and killed herself. Id. 

Against the odds, Deisy and Enrique survived, but Deisy now suffers from disabling 

brain damage, vision loss, permanent disfigurement to her face, and paralysis that limits her 

ability to use her left side. Id. ¶ 67. Enrique is confined to a wheelchair for the rest of his life. Id. 

¶ 68. Both Deisy and Enrique need substantial daily assistance, the burden of which falls on their 

family, including on Deisy’s mother Gloria, who was herself severely traumatized by the 

shootings. Id. ¶ 68. The profound impact of the shootings on the entire Jaimes family cannot be 

overstated, and the cost of Deisy and Enrique’s medical care for the rest of their lives will be 

astronomical. Id. ¶¶64–68. 

II. SHERIFF DART’S POLICY OF NEEDLESSLY ARMING COOK COUNTY 
CORRECTIONAL OFFICERS AT HOME 

 
 There is only one reason Aguirre possessed the gun that she used to attack the Jaimes 

family: Sheriff Dart required her to buy it and keep it as a condition of her employment at the 

Jail. R.198 ¶¶ 1, 18, 64. She owned no other gun, never attempted to buy one before the CCSO 

gave her the necessary paperwork and money to make the purchase,1 and Defendants have 

 
1 In addition to providing funds, the Sheriff specifies the allowable makes and 

models of weapons and executes the paperwork needed for issuance of a FOID card that 
permits the gun and ammunition purchase. R.198 ¶¶ 1, 18. The Sheriff also expands the 
FOID privileges by authorizing concealed carry (which the FOID cards prohibit (see R.198 ¶ 
20; see also R.194-70 Aguirre’s FOID card)) via a Sheriff’s ID, even though he could issue 

Case: 21-1958      Document: 18            Filed: 09/30/2021      Pages: 67



5 
 

proffered no evidence that Aguirre would otherwise have had access to a gun on the night she 

maimed Plaintiffs and killed herself. Id. ¶¶ 1, 19. 

 Like approximately 3,800 other COs working in Cook County Jail, the position to which 

Aguirre was assigned had no connection to possessing a gun. R.198 ¶¶ 3, 17, 72. The job 

includes tasks like booking prisoners, escorting them within the jail, and supervising distribution 

of meals. Id. For good reason, guns are prohibited in jails, including Cook County Jail. Id. ¶ 2. 

Guns, of course, are dangerous by design, and mayhem could result if a prisoner got ahold of 

one. Id. If a CO is armed when they show up for their shift, they must surrender their gun in an 

armory before entering the Jail. Id. 

Sheriff Dart knows from experience about the dangers created by his firearms mandate. 

Before the Jaimes shootings, multiple COs had used their County-mandated guns to shoot their 

domestic partners, themselves, or both: in 2010, CO Alexander Rojo shot and killed his wife and 

himself; in 2014, CO Javier Acevedo shot and killed himself and his wife; and in 2015, CO 

Walter Fernandez attempted suicide by shooting himself—all before Aguirre’s attack on 

Plaintiffs. Id. ¶¶ 83, 66–68. 

 As corrections experts explain, there is no legal requirement or legitimate justification for 

the Sheriff’s policy. Id. ¶¶ 72–73. “CCSO’s policy requiring correctional officers to purchase 

and maintain weapons when they have no official on- or off-duty use for those weapons is a 

significant deviation from accepted national correctional practices. There is no management or 

correctional practices justification for this policy.” R.195-35 at 5.2 

 
IDs that prohibit concealed carry. R.198 ¶ 19. The FOID card and the concealed carry 
authority allowed Aguirre to transport her gun to the Jaimes home on the night of the 
shooting. 

2 COs should not be confused with Sheriff’s Police. Sheriff’s Police have police 
powers, patrol as members of law enforcement, are always “on duty” to respond to crimes in 
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III. THE WELL-DOCUMENTED PSYCHOLOGICAL STRAIN OF BEING A 
CORRECTIONAL OFFICER 
 

 On the other side of the scale, the Sheriff knowingly creates a substantial danger by 

arming COs. R.198 ¶ 73. Not only are there known risks in arming employees generally, but 

there are widely known risks specific to COs and their families. Id. ¶¶ 74–77, 80. Numerous 

studies have found that COs suffer elevated levels of stress that lead to domestic violence and 

suicide. Id. ¶¶ 74, 76–77; see also R.195-49 at 6. Incidents of anxiety and depression are 

widespread throughout corrections and are a common concern for correctional administrators. 

R.198 ¶¶ 76, 80 The exposure to rampant violence and the psychological impact of the constant 

vigilance required for the job mean that COs report suffering from post-traumatic stress disorder 

at a much higher rate than the general population and other groups. In fact, while 27% of COs 

report suffering symptoms of PTSD, only 14% of combat veterans report the same. Id. ¶ 76. 

 Studies consistently demonstrate that work stressors place COs at highly increased risk of 

suicide that is not only far above the national average but also higher than for other law 

enforcement positions. Id. ¶ 77. Arming COs is the key factor. Studies show 38% of intentional 

correctional officer fatalities were the result of self-inflicted gunshot wounds, and 94% of all 

police officer gun suicides involved use of a service weapon.  Id. ¶ 78. 

 It is also well-established that COs’ families are in the zone of danger. The elevated 

levels of stress COs experience lead to self-destructive behaviors and tension between domestic 

partners. Id. ¶ 74. Adding a firearm to the mix increases the likelihood of suicide and domestic 

partner violence. Id. ¶ 79. And the risk of gun violence is heightened by domestic relationship 

stresses and work problems that female COs suffer more often than their male counterparts. Id. 

 
their presence, and do not work inside the jail. R.198 ¶ 7. COs cannot become Sheriff’s 
police without passing a promotional exam, which Aguirre failed. Id. ¶¶ 7, 59. 
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¶¶ 4, 75. All of these facts are well-known to trained corrections professionals and, by inference, 

to Sheriff Dart. Id. ¶ 80. 

IV. THE SHERIFF’S FAILURE TO TAKE MINIMUM REQUIRED MEASURES 
TO ADDRESS THE DANGERS HE CREATES BY ARMING THOUSANDS 
OF CORRECTIONAL OFFICERS 

 
 Accepted practices for law enforcement agencies to address the danger created by arming 

their employees include monitoring employees’ psychological fitness to carry a weapon. R.198 ¶ 

81. For example, an initial mental health evaluation at the time a CO is first authorized to carry 

and an annual reevaluation thereafter are crucial. Id. The CCSO does require COs to requalify 

with respect to firearms annually, but it only requires a demonstration of technical skills at a 

shooting range; it does not evaluate the COs’ psychological status. Id. ¶ 82. “This is a departure 

from accepted practices in corrections, as it ignores the known, serious risks that officers will 

misuse their weapons due to mental health issues.” R.195-35 at 6; R.198 ¶ 82. Similarly, the 

Sheriff fails to require COs to disclose when they seek psychological treatment, a practice that is 

“a conscious disregard of the known risks that officers may have mental health issues rendering 

them unfit for duty.” R.195-35 at 6–7; R.198 ¶ 32. 

An additional industry-standard practice when arming officers is to have an “early 

warning” intervention system that flags officers who are at risk for committing violence against 

themselves or others. R.198 ¶¶ 84–85. The system “should be designed to identify trends or 

patterns of behavior that warrant further investigation.” R.195-35 at 6; R.198 ¶¶ 84–85.  

Cook County Jail has an early warning system for identifying hyper-violent COs, but that 

system does not come close to meeting the industry-standard procedures that would make it 

effective. R.198 ¶¶ 9, 12. Industry standards require that management meet with flagged COs to 

conduct a meaningful, thorough interview that includes: 
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• questions about the particular circumstances that resulted in the officer being flagged for 

the early intervention program; 

• questions about stressors at work, at home, and in the officer’s personal life, and about the 

mental health of the officer;  

• an inquiry into bizarre behavior, unstable behavior, and changes in behavior that are 

indicative of mental health issues; and 

• a formal mental health screening designed to determine whether an officer is at risk for 

suicide or violence. 

 
R.195-49 at 8; see also R.198 ¶ 84. Sheriff Dart’s system, however, calls for asking no questions 

of the flagged employees; COs are simply reminded of the Jail’s policies and the existence of a 

voluntary employee assistance program. R.198 ¶ 47. 

  In June 2015, several months before Aguirre’s attack on Deisy and her family, Aguirre 

was flagged by CCSO’s early warning system based on her behavior at work. R.198 ¶ 45. She 

had been involved in increasingly frequent uses of force, had been filing complaints against her 

supervisors, accusing them of bullying her, and she had received a disciplinary write-up for 

hostility toward a supervisor. R.198 ¶¶ 28–31, 35–44. At that time, Aguirre was brought before 

Commander Bratlien, who conducted the early warning “interview” that was standard at the Jail. 

R.198 ¶ 47. All Bratlien did was remind Aguirre that the Jail has policies about the use of force 

and that the voluntary assistance program existed. Id. The entire encounter lasted no more than 

two minutes. Id. Bratlien wrote on a form that Aguirre “expressed no concerns,” which is the 

phrase he was trained to and does write after every perfunctory early warning meeting. Id. The 

encounter was per CCSO policy and his training. Id. ¶¶ 47–48. 

 Corrections experts have concluded that Sheriff Dart’s early warning system fell 

woefully below acceptable minimum standards. R.198 ¶¶ 84–85. In fact, the system appears 

designed to shield CCSO from information that would reveal a CO’s unfitness. R.195-49 at 8 
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(“[T]he investigation is constituted . . . to actually avoid becoming aware of information that 

indicates the need to take action.”).  

This willfully blind system bears a direct causal relationship to the shooting. Had the 

Sheriff implemented minimum industry standards, his policy would have required the Jail’s 

management to investigate the stressors in Aguirre’s work and home life, and she would have 

been relieved of her weapon (or at least had her concealed-carry status cancelled) until the 

stressors were resolved and she could be found fit for duty. R.198 ¶¶ 85–86; see also R.195-35 at 

9 (“[A]lthough the Sheriff’s Office had the early intervention program in place, it appears to be 

more window dressing than a genuine effort to screen officers for potential problems.”)  

V. THE RED FLAGS THE SHERIFF’S OFFICE IGNORED IN THE LEAD UP 
TO CO AGUIRRE’S ATTACK ON THE JAIMES FAMILY 

 
The Receiving, Classification, and Diagnostic Center (“RCDC”), where Aguirre started 

working in 2014, was considered a particularly high-stress environment within the Jail. R.198 ¶¶ 

33–34. Three days into her assignment, Aguirre participated in a brawl involving 13 officers and 

three inmates. Id. ¶ 37. 

And in the first six months of 2015, Aguirre was involved in escalating uses of force against 

detainees on four separate occasions, which was enough to trigger the early warning system. Id. 

¶¶ 39–44.  

At the same time, Aguirre was also exhibiting increasingly bizarre behavior toward her 

co-workers and supervisors. She repeatedly and falsely accused supervisors of bullying and 

harassing her and stated that she believed they would physically harm her. Id. ¶¶ 25, 27, 30, 38, 

50, 52. These incidents included: 
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• In 2014, Aguirre claimed that she felt targeted by her then-supervisor, Defendant Phillips, 

to the point of being bullied and emotionally drained. She took sick time because of her 

fear of retaliation by Phillips. Id. ¶ 27. 

• In September 2014, Aguirre was tasked by Defendant Phillips to pick up a breakfast tray. 

She became hostile and hung up on Phillips. Id. ¶ 28. She was then loud and irate in front 

of inmates and other officers after she was asked to step into Phillips’s office, yelling that 

she would not go in without a union representative. She filed a formal grievance against 

Phillips after the incident, claiming Phillips was unprofessional and aggressive towards 

her. Id. ¶ 30. 

• By early 2015, Aguirre filed as many as 30 grievances claiming her supervisors were 

discriminating against her based on her race. Id. ¶ 38. 

• In April 2015, Aguirre filed another complaint against a superior, reporting that she felt 

disrespected, humiliated, and threatened. Id. ¶ 42.  

• In September 2015, Aguirre got into an argument with another correctional officer, CO 

Angela Johnson, yelling at her “not to be a trick,” calling her a “snitch”, and threatening to 

“knock her ass out,” all in front of other officers and detainees. When Aguirre was called 

into her then-supervisor Defendant Peterson’s office after the fight, she again claimed that 

she would not go into an office without a union representative. Aguirre filed a formal 

complaint against Johnson and Peterson, claiming she feared physical harm and retaliation. 

Id. ¶¶ 49–50.  

• In the days leading up to November 15, 2015, Aguirre claimed to be so sick with fear of 

retaliation and harm that she left work early multiple times. Id. 60–61. 

Corrections experts examined Aguirre’s history of uses of force, fights, complaints, and 

grievances, and concluded that it demonstrated a disturbing pattern of behavior that required a 

fitness for duty examination. Id. ¶ 86. Even Defendants’ expert concluded that Aguirre’s 

perception of being bullied by her supervisors was not reality-based. Id. 

Had the Sheriff mandated industry-standard investigation protocols, CCSO would have 

discovered additional stressors and concerning behaviors in Aguirre’s home life that needed to 

be addressed. Id. ¶ 12. Aguirre was in a tumultuous relationship with Deisy Jaimes and had 
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threatened to kill her. Id. ¶¶ 21–24. Aguirre was in counseling and had turned to using 

“psychics” to deal with work problems. Id. ¶ 31. She felt the Jail made her “sick” and was “so 

overwhelmed by the stress” that she thought she “was going to stroke out.” Id. ¶ 61. She said she 

had “had enough” of being bullied by supervisors and “was going to snap.” Id. In the days before 

the shooting, Aguirre learned she had failed the Sheriff’s Police exam, and she also learned that 

Deisy was in a new relationship. Id. ¶ 59; R.197 ¶¶ 19–21.   

 The Sheriff’s systems also fell below minimum standards in that they do not require COs 

to report when they undergo mental health treatment, do not include a psychological review with 

the annual weapons re-qualification, and conduct no inquiry into life stressors when the early 

warning system flags a CO. R.198 ¶¶ 32, 41, 47–48. Industry-standard early warning systems 

require such an investigation and the suspension of authorization to carry a weapon until the 

investigation is complete. Id. ¶¶ 84, 86.  

 An industry-standard system would have made all the difference in Aguirre’s case. As 

corrections experts have concluded, her misuse of her firearm was entirely preventable. Id. ¶ 87; 

see also R.195-35 at 10 (“[H]ad Aguirre’s prior incidents been properly investigated and taken 

seriously by the system, Aguirre would have not been authorized to carry.”); R.195-49 at 9 

(Aguirre’s behavior “called for further observation, intervention, and an official determination of 

whether Officer Aguirre was fit to carry a weapon.”). 

SUMMARY OF THE ARGUMENT 
 
 The district court erred by granting summary judgment to Sheriff Dart on Plaintiffs’ Due 

Process claims, which rely on a “state-created danger” theory of liability. The district court’s 

decision was erroneous because a reasonable jury could find that (1) the Sheriff’s mandate that 

correctional officers own firearms despite being barred from carrying them at work created or 
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increased the danger of lethal domestic violence being inflicted by unstable correctional officers; 

(2) the mandate, combined with the Sheriff’s failure to take steps to mitigate the danger it 

created, proximately caused Plaintiffs’ injuries; and (3) the mandate, because it was both 

dangerous and unjustified, was arbitrary in the constitutional sense, i.e., conscience shocking.  

 Additionally, the district court abused its discretion by choosing not to retain jurisdiction 

over Plaintiffs’ state law claims based on the mistaken assumption that Plaintiffs could refile 

their claims in state court. Plaintiffs are actually barred from refiling, making this federal case 

their only hope for redress. Additionally, the district court has invested substantial resources in 

this case already, which puts it the best position to consider Plaintiffs’ state law claims. Under 

these circumstances, the district court should have retained supplemental jurisdiction. 

ARGUMENT 
 

I. STANDARD OF REVIEW 
 

A district court’s grant of summary judgment is reviewed de novo. Mulvania v. Sheriff of 

Rock Island Cty., 850 F.3d 849, 853 (7th Cir. 2017). The evidence is construed in the nonmoving 

party’s favor, granting all reasonable inferences. Id. Summary judgment is unwarranted when a 

reasonable jury could find for the nonmoving party. Anderer v. Jones, 385 F.3d 1043, 1064 (7th 

Cir. 2004). 

A district court’s relinquishment of supplemental jurisdiction is reviewed for abuse of 

discretion. Capeheart v. Terrell, 695 F.3d 681, 686 (7th Cir. 2012). 
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II. THE SHERIFF’S FIREARMS MANDATE CREATED A NEEDLESS 
DANGER THAT DEPRIVED PLAINTIFFS OF THEIR DUE PROCESS 
RIGHT TO BODILY INTEGRITY

A.  Monell’s Requirements for County Liability Are Satisfied.

Plaintiffs seek to hold Cook County and the Sheriff’s Office liable for violating the 

Constitution, meaning Plaintiffs must satisfy the requirements of Monell v. Department of Social 

Services, 436 U.S. 658 (1978), as well as the substantive requirements of the state-created danger 

theory. See First Midwest Bank Guardian of Est. of LaPorta v. City of Chicago, 988 F.3d 978, 

990 (7th Cir. 2021) (“Monell and DeShaney are not competing frameworks for liability.”). The 

County can be liable under Section 1983 only when its policies are the “moving force” behind a 

constitutional violation. Gable v. City of Chicago, 296 F.3d 531, 537 (7th Cir. 2002) Plaintiffs 

“must show that: (1) [they] suffered a deprivation of a federal right; (2) as a result of either an 

express municipal policy, widespread custom, or deliberate act of a decision-maker with final 

policy-making authority for the [CCSO]; which (3) was the proximate cause of [their] injury.” 

Ovadal v. City of Madison, Wisconsin, 416 F.3d 531, 535 (7th Cir. 2005). 

The first element is satisfied in this case because Plaintiffs are suing for the deprivation 

of their due process right to bodily integrity. See White v. Rochford, 592 F.2d 381, 383 (7th Cir. 

1979) (“Although it would be impossible to catalogue and to describe precisely each ‘liberty’ 

interest protected by the Due Process Clause, it can hardly be doubted that chief among them is 

the right to some degree of bodily integrity.”). The second is satisfied because Sheriff’s firearms 

mandate is an official policy and because assessments of COs’ fitness to continue in their jobs 

are made by a final policymaker. R.198 ¶¶ 13–14. On the third element, causation, Plaintiffs’ 

arguments below on proximate cause in the state-created danger context also address this Monell 

requirement. 
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B. A Reasonable Jury Could Conclude that Plaintiffs’ Evidence Supports
Liability Under a State-Created Danger Theory of Due Process Violation.

The Sheriff’s firearms mandate for COs created danger without providing any 

corresponding benefit, and the state-created danger theory is all about unjustified risk. As this 

Court has put it: “State actors who needlessly create risks of harm violate the due process clause 

by depriving persons of life, liberty, or property without process.” Paine v. Cason, 678 F.3d 500, 

510 (7th Cir. 2012). Simply increasing a risk of harm is also enough if the other requirements are 

met. Id.  

The state-created danger theory is often traced to the Supreme Court’s decision in 

DeShaney v. Winnebago County Department of Social Services, 489 U.S. 189, 190 (1989) 

(finding no liability where the state “played no part in the[] creation” of the danger plaintiff 

faced), but this Court recognized it earlier. See, e.g, White, 592 F.2d at 384 (holding in 1979 that 

police officers who arrested a driver but abandoned his minor passengers alone on the Chicago 

Skyway could be liable for due process violations because they “left helpless minor children 

subject to inclement weather and great physical danger without any apparent justification”). 

Under this theory, the government itself can be directly liable when its policies create or increase 

danger without sufficient justification. Ross v. United States, 910 F.2d 1422, 1431 (7th Cir. 

1990). 

The circumstances under which the government or its employees can be liable for 

creating danger are, as they should be, quite narrow. It is not enough to show that governmental 

action harmed someone; the “Constitution . . . does not purport to supplant traditional tort law.” 

Est. of Her v. Hoeppner, 939 F.3d 872, 877 (7th Cir. 2019). Instead, the government must also 

have been deliberately indifferent to an obvious risk, meaning its action “shocks the conscience” 

and thus is “arbitrary in the constitutional sense.” Id. at 876. To determine whether a case fits in 
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that narrow lane, this Court has articulated three elements: 1) danger caused or increased by the 

government; 2) proximate causation of the plaintiff’s injury; 3) deliberate indifference to the risk 

of harm. Id. 

In practice, the cases in which this Court has found the state-created danger theory 

applicable involve disturbing scenarios where reckless governmental actions, though taken 

without actual intent to cause harm, have horrifying consequences. Potential liability has been 

found when a police department revealed the identity of a man who had reported a co-worker’s 

workplace theft to the police, leading to the informant’s grotesque murder in a papermill. Monfils 

v. Taylor, 165 F.3d 511, 513–515, 522 (7th Cir. 1998). Potential liability also was found when a

police officer arrested a driver and left an intoxicated passenger to take the wheel, leading to a 

head-on collision that killed a person in the other vehicle. Reed v. Gardner, 986 F.2d 1122, 1123, 

1127 (7th Cir. 1993). Similarly, police officers could be liable for taking a woman in 

psychological distress into custody at an airport and then releasing her from a police station in a 

dangerous neighborhood, where she was sexually assaulted and then jumped or was thrown from 

a window. Paine v. Cason, 678 F.3d 500, 503–506, 511 (7th Cir. 2012). And in the policy 

context, this Court found potential liability for a county when it allegedly instituted and enforced 

a policy allowing only authorized rescuers to save drowning victims, forcing other professional 

rescuers to stand by and watch a boy drown before authorized rescuers arrived. Ross, 910 F.2d at 

1424–25, 1431. 

Plaintiffs’ case involves just as arbitrary, dangerous, and tragedy-inducing a 

governmental action as was at issue in Monfils, Reed, Paine, and Ross. As detailed below in the 

context of the three established elements, the dangers of the Sheriff’s firearms mandate are 

obvious and well-known in the corrections profession; the County does not take generally 
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accepted, reasonable steps to mitigate the risk it is creating; and the firearms mandate serves no 

legitimate purpose. The inevitable result is senseless, heartbreaking tragedy. 

1. Requiring correctional officers to be armed in their personal lives created 
or increased danger for the domestic relations of those officers. 

 
Ample evidence shows that the Sheriff’s firearms mandate for COs created or increased 

the risk that Deisy Jaimes and her family would become victims of gun violence at the hands of 

CO Erika Aguirre. Simply having a firearm in the home increases the risk of suicide and 

domestic violence. R.198 ¶ 79. Additionally, it is well-established that COs are at increased risk 

for serious mental health issues. Id. ¶¶ 74–78. They work in high-stress environments where 

“violence is routine.” Id. ¶ 76. They must remain in a “constant state of vigilance,” contributing 

to feelings of isolation and depression. Id. Women correctional officers experience especially 

high levels of work-related stress due to harassment and discrimination. Id. ¶ 75. As a result, 

COs’ rate of mental disturbance is greater than for police officers. Id. ¶¶ 76–77. In fact, COs 

report symptoms of PTSD at more than double the rate of combat veterans. Id. ¶ 76. The risk of 

domestic violence is also heightened. Id. ¶¶ 74, 79. These realities are not secret, and “[a]ny 

properly trained supervisor, manager, and executive would have been aware of these substantial 

and serious risks.” R.195-49 at 6.  

Statistics aside, Sheriff Dart knows the danger of his firearms mandate firsthand. In 2010, 

Cook County CO Alexander Rojo’s killed his wife and himself with his CCSO-mandated gun. 

R.198 ¶ 83. In 2014, Cook County CO Javier Acevedo did the same. Id. 

Moreover, CCSO’s records and corrections experts’ opinions establish that the Sheriff’s 

firearms mandate is in stark opposition to industry practice. Id. ¶¶ 4–5, 72. Stunningly, 

Defendants presented no evidence of any other jail or prison having a firearms policy for COs 

that is akin to the Sheriff’s policy of flooding COs’ homes with firearms.  
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The Sheriff also has failed to take steps that would “ameliorate the incremental risk” of 

his senseless firearms mandate. See Archie v. City of Racine, 847 F.2d 1211, 1223 (7th Cir. 

1988) (government’s creation of a risk triggers an obligation to mitigate it). CCSO does not 

monitor the mental health of its COs, see R.198 ¶ 12, nor does it remove the firearms or suspend 

COs’ carry authority when they exhibit concerning behavior like Erika Aguirre’s before her 

attack on the Jaimes family, id. ¶¶ 84–85.  

2. The Sheriff’s firearms mandate and failure to mitigate its risks 
proximately caused Plaintiffs’ catastrophic injuries. 

 
A reasonable jury could find that the Sheriff’s reckless firearms mandate proximately 

caused Plaintiffs’ injuries. “To satisfy the proximate-cause requirement, the state-created danger 

must entail a foreseeable type of risk to a foreseeable class of persons.” First Midwest Bank, 988 

F.3d at 988–89. The Sheriff’s firearms mandate forces guns into COs’ homes and creates a 

foreseeable, well-documented risk of gun violence for COs and their domestic relations. R.198 

¶¶ 73–77, 80. Evidence in the record would support finding that Aguirre never owned a gun or 

expressed interest in owning a gun before the Sheriff required it; that COs are well-known to 

experience high levels of stress and mental strain, increasing the risk of domestic violence; and 

that the Sheriff knew of Cook County COs who had previously used their mandated guns in 

domestic shootings. R.198 ¶¶ 1, 19, 83. A jury could also find that CCSO knew Aguirre had 

begun acting in an explosive, violent, and paranoid manner in the months leading up to her attack 

on her longtime domestic partner, who was squarely in the zone of danger. R.198 ¶¶ 28–31, 35–

44, 74. Additionally, Plaintiffs’ causation argument is bolstered by expert testimony that “that 

CCSO’s policies, practices, and customs caused the unnecessary shooting of Plaintiffs.” R.195-

35 at 11–12. See Gayton v. McCoy, 593 F.3d 610, at 619 (7th Cir. 2010) (“[W]hether the cause 
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put forth by a qualified expert actually proximately caused the injury at issue is a question for the 

jury.”).  

The district court expressed doubts about whether the proximate cause requirement could 

be satisfied in this case, S.A. at 23–24, but summary judgment would not be proper on this 

record. “Proximate cause is a question to be decided by a jury” unless the plaintiff offers “no 

evidence” in support. Gayton, 593 F.3d at 624. The district court’s doubts stemmed from a case 

where the governmental action and the injury were too attenuated for the injury to be 

foreseeable. S.A. at 23–24, citing Buchanan-Moore v. Cty. of Milwaukee, 570 F.3d 824, 828 (7th 

Cir. 2009). But Buchanan-Moore and similar cases are inapposite here, where the Sheriff’s 

firearms mandate was in effect every day Aguirre worked at the Jail and Aguirre had been acting 

in an alarming fashion at work shortly before the shootings. 

Although foreseeability is a necessary component of proximate cause, importantly, the 

harm need not be certain to occur to be foreseeable. Drunk drivers do not always end up in 

deadly crashes as occurred in Reed v. Gardner, and distressed women in unfamiliar high-crime 

neighborhoods are not always brutally attacked as happened in Paine v. Cason. Those cases 

show that foreseeability is established when the potential for tragic consequences is obvious.  

The Sheriff’s firearms mandate, because it was instituted on such a broad scale, made 

tragedies like the one visited upon the Jaimes family more than foreseeable. Put another way, 

when the government pointlessly arms thousands of its employees in their homes, places those 

employees in a stressful and violent workplace day after day, and fails to intervene meaningfully 

when they show they are cracking under the pressure, tragedy is sure to follow.  
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3. The Sheriff’s firearms mandate is arbitrary in the constitutional sense. 
 

Given that the vast majority of CCSO’s correctional officers have no work need for a 

firearm and are prohibited from carrying one while on the job, the Sheriff’s firearms mandate is 

undoubtedly arbitrary in the colloquial sense. Arming COs at home is so pointless that 

Defendants identified no other jail or prison that has the same practice. Even the jail from which 

their own expert hails supplies firearms when needed for training, showing that personal 

ownership is unnecessary. R.198 ¶ 4.  

The Sheriff’s firearms mandate is also “arbitrary in the constitutional sense.” A 

governmental action is arbitrary in the constitutional sense when it evinces deliberate 

indifference to a known, serious risk and policymakers fail “to avert the risk though it could 

easily have been averted.” Slade v. Bd. of Sch. Directors of City of Milwaukee, 702 F.3d 1027, 

1029 (7th Cir. 2012).  

The evidence in this case shows that the Sheriff requires all COs—even COs like Erika 

Aguirre who are prohibited from carrying a gun while on duty and who do not meet the 

standards for the Sheriff’s police—to keep a firearm in their homes. R.198 ¶¶ 2–3, 7, 59. The 

Sheriff then sends these COs into a work environment that is unpleasant by design to do a job 

that is known to cause even higher levels of stress than being a combat soldier. Id. ¶¶ 34, 76. Yet 

he chooses not to inquire into the mental health of his COs, let alone require them to get 

treatment, even when they display bizarre and violent workplace behavior and are flagged by the 

Jail’s early warning system, as Aguirre was. Id. ¶¶ 25, 27, 30, 38, 45–46, 50, 52. A jury could 

even find this warning system itself to be evidence of deliberate indifference because, through it, 

CCSO intentionally avoids any inquiry into the mental health factors that can render COs unfit to 

possess a gun. R.195-49 at 8; see Ho v. Donovan, 569 F.3d 677, 680 (7th Cir. 2009) (“Conscious 
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avoidance of information is a form of knowledge.”) And the actual instances of Cook County 

COs using their county-mandated firearms to commit acts of domestic violence prior to the 

Jaimes shootings also support a finding of deliberate indifference. Id. ¶ 83.  

In short, a reasonable jury could make findings based on this record that amount to 

quintessential deliberate indifference. As in Ross, “[w]hile no one suggests that the county 

desired to see people die . . . its alleged policy demonstrates a disregard for the value of the lives 

lost because of its enactment.” 910 F.2d at 1431.  

The district court pointed to other evidence as showing the Sheriff was not deliberately 

indifferent, but in doing so the court usurped the role of the jury by weighing evidence. See 

Payne v. Pauley, 337 F.3d 767, 771 (7th Cir. 2003) (“[W]e have warned before of falling for the 

trap of weighing conflicting evidence during a summary judgment proceeding.”). The district 

court concluded that an initial background check and personality test, pre-service training 

discussing coping skills and domestic violence, annual firearms proficiency training, and the 

provision of voluntary mental health resources foreclosed a finding of deliberate indifference. 

S.A. at 26–28. But a reasonable jury could find instead that this same evidence further highlights 

the Sheriff’s indifference because none of those steps could identify or treat an armed CO who 

had become dangerously unstable like Aguirre, unless such a CO affirmatively requested 

treatment herself.  

Seemingly, the district court erroneously believes that, as a matter of law, the Sheriff 

cannot be deliberately indifferent to the dangers of his firearms mandate if he has nodded in 

some way to the fact that firearms are dangerous. The court relied on Jackson v. Indian Prairie 

Sch. Dist. 204, 653 F.3d 647 (7th Cir. 2011), a case where a teacher injured by a special needs 

student sued the school district under a state-created danger theory, but that reliance was 
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misplaced. In Jackson, the undisputed evidence showed that the school had been trying to weigh 

the best interests of the student against the far-from-established risk that he would harm a 

teacher, precluding a finding of recklessness. Id. at 656. In this case, by contrast, no evidence 

shows that the Sheriff was trying to balance valid competing interests with his firearms mandate. 

The district court also relied on Ross v. United States to support its grant of summary 

judgment. S.A. at 28–29. The court called the differences between the policy in Ross (that 

permitted only authorized rescuers to attempt to save drowning victims) and the Sheriff’s 

firearms mandate “telling” because the policy in Ross clearly contemplated that some people 

might drown in the name of protecting unauthorized rescuers. S.A. at 29, citing 910 F.2d at 1431. 

But the real difference between these two policies is that a reasonable jury could find the 

Sheriff’s firearms mandate is not designed to protect anyone at all; it just causes demonstrated, 

lethal harm with no upside, making it even more egregious than the policy in Ross.  

The Sheriff’s proffered reasons for his firearms mandate also would not prevent a jury 

from finding that the policy evinces deliberate indifference to a known, unjustified risk of serious 

harm to people like Plaintiffs. The Sheriff had many obvious and simple options to avoid the 

danger to COs and their families that were consistent with the Jail’s purported needs. The annual 

required firearms training could be undertaken with government-owned firearms, as is done 

elsewhere. R.198 ¶ 4. Similarly, for the small number of CO positions outside of the Jail that 

may require a firearm, standard practice is to issue a department firearm for the length of the 

shift. Id. ¶¶ 5, 72. Thus, a jury could find that both of the Sheriff’s institutional needs could be 

easily met without requiring thousands of COs to keep firearms in their homes. Alternatively, 

having chosen to mandate firearms in the home, the Sheriff had available procedures to reduce 

the risk of the danger he created. He could have included mental health screenings as part of the 
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annual firearms recertification process. Id. ¶¶ 82. Or he could have required a mental health 

screening when the early warning system was triggered. Id. ¶¶ 84–85. The failure to take these 

straightforward, industry-standard steps in the face of well-known risks would allow a 

reasonable jury to find the Sheriff was deliberately indifferent to the danger his firearms mandate 

created.   

The district court correctly concluded that “a reasonable jury could find that it was 

obvious or actually known to CCSO that its correctional officers could misuse firearms to harm 

individuals like Plaintiffs.” S.A. at 26. But a reasonable jury could also find that the Sheriff’s 

firearms mandate was unjustified by any legitimate purpose and that the Sheriff did not mitigate 

the dangers he knew he had created with his policy. While courts are understandably loathe to 

interfere with executive policymaking, when the facts a reasonable jury could find support the 

conclusion that a policy is deliberately indifferent to a known, serious risk of harm, that policy 

must not be shielded from scrutiny. 

III. THE DISTRICT COURT ABUSED ITS DISCRETION BY RELIQUISHING 
JURISDICTION OVER PLAINTIFFS’ STATE LAW CLAIMS 

 
After granting Defendants’ motion for summary judgment, the district court declined to 

exercise supplemental jurisdiction and dismissed Plaintiffs’ state law claims without prejudice. 

S.A. at 30. As explained below, that decision was an abuse of discretion. 

 When federal claims are dismissed before trial, the general rule provides that district 

courts should relinquish jurisdiction over any supplemental state-law claims. Sharp Elecs. Corp. 

v. Metro. Life Ins. Co., 578 F.3d 505, 514 (7th Cir. 2009) (citing Wright v. Assoc. Ins. Cos. Inc., 

29 F.3d 1244, 1251 (7th Cir. 1994)). But this Court recognizes three exceptions to the general 

rule, any of which permit a district court to retain supplemental jurisdiction: (1) “when the statute 

of limitations has run on the pendent claim, precluding the filing of a separate suit in state court”; 
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(2) “when substantial judicial resources have already been committed, so that sending the case to 

another court will cause a substantial duplication of effort”; or (3) “when it is absolutely clear 

how the pendent claims can be decided.” Wright, 29 F.3d at 1251. This Court also instructs 

district courts to consider and weigh the factors of “judicial economy, convenience, fairness, and 

comity” in deciding whether to exercise jurisdiction over state-law claims. Id. 

The state law claims in this case meet at least the first two exceptions this Court has 

recognized, and the balance of the factors outlined in Wright point to retaining Plaintiffs’ state-

law claims. The district court thus abused its discretion in declining to exercise supplemental 

jurisdiction. 

First, the statute of limitations has run on Plaintiffs’ state law claims. Ordinarily, the 

Illinois “one-refiling rule” would have permitted Plaintiffs to re-file their lawsuit within a year 

after the district court’s dismissal. See 735 ILCS 5/13-217, see also Carr v. Tillery, 591 F.3d 

909, 914 (7th Cir. 2010) (discussing the one-refiling rule). But Plaintiffs were barred from 

refiling because they had already utilized the “one-refiling rule” when they initially (with prior 

counsel) filed in state court, voluntarily dismissed that suit, and subsequently re-filed in federal 

court. See Timberlake v. Illini Hosp., 175 Ill.2d 159 (1997) (holding that section 13–217 barred 

refiling by plaintiff who had already voluntarily dismissed action in state court and had action 

dismissed for lack of pendent jurisdiction in federal court).3 As a result, the district court should 

have retained jurisdiction. O’Brien v. Continental Illinois Nat'l Bank & Trust, 593 F.2d 54, 65 

(7th Cir. 1979). In O’Brien, a change in the Illinois statute of limitations prevented the plaintiff 

 
3 At the motion to dismiss stage, the parties raised in their briefs, and the district 

court’s order denying the motion reflected, that Plaintiffs had already availed themselves of 
the “one-refiling rule.” See R.147 at 3–6 (District Court Order on Defendants’ Motion to 
DismissR.82-2 (State Court Order of Voluntary Dismissal).  
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from bringing his state claims in state court, and so this Court held that the district court should 

retain jurisdiction over those claims even after dismissing the federal claims. 593 F.2d at 64–65.  

The same result is called for in this case. Principles of fairness dictate that the district 

court should have retained jurisdiction. O’Brien, 593 F.2d at 65 (considering whether a plaintiff 

who has acted in good faith and with diligence should be penalized by the “by the passage of the 

time required to dispose of the federal claim”). The district court’s failure to consider the statute 

of limitations was an abuse of discretion. See Miller v. Herman, 600 F.3d 726, 738 (7th Cir. 

2010) (remanding dismissal of Miller’s state law claims for district court to determine whether to 

exercise supplemental jurisdiction and noting that Miller’s inability to seek relief in state court 

was an issue that might bear on the district court’s decision); see also Giardiello v. Balboa 

Insurance Co., 837 F.2d 1566, 1571 (11th Cir. 1988) (“Whether the state claims might now be 

barred by the state statute of limitations is an important concern.”); Joiner v. Diamond M 

Drilling Co., 677 F.2d 1035, 1043 (5th Cir. 1982) (recognizing a federal court may retain and 

adjudicate state-law claims when “a dismissal might deprive the parties of any forum”).  

Second, this case meets the exception for retaining state-law claims when substantial 

judicial resources have already been expended. Although the district court relinquished 

supplemental jurisdiction because it had not yet “expended significant effort on the merits of the 

state law claims,” S.A. at 30, there was already substantial federal judicial investment in this 

case. The district court oversaw four years of discovery, ruled on a motion to dismiss and 

numerous discovery disputes, analyzed a voluminous record when the proceedings reached 

summary judgment, and reviewed substantial summary judgment briefing, including Daubert 

briefs and additional briefs addressing the effect of this Court’s intervening decision in First 

Midwest Bank Guardian of Est. of LaPorta v. City of Chicago, 988 F.3d 978 (7th Cir. 2021).  
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While the district court has not considered the merits of Plaintiffs’ state law claims, the 

court’s familiarity with the record puts it in the best position to do so, meaning judicial economy 

would be served by the district court’s retention of jurisdiction. See Duckworth v. Franzen, 780 

F.2d 645, 656 (7th Cir. 1985) (“[T]he almost complete factual overlap between the main and 

pendent claims in the present case makes this a natural case for the retention.”), abrogated on 

other grounds. The district court’s relinquishment of supplemental jurisdiction on this basis was 

therefore improper. See, e.g., Montano v. City of Chicago, 375 F.3d 593, 602 (7th Cir. 2004) 

(district court abused its discretion by declining supplemental jurisdiction after discovery had 

closed); Catzin v. Thank You & Good Luck Corp., 899 F.3d 77, 86 (2d Cir. 2018) (district court 

abused its discretion by declining supplemental jurisdiction nearly two years into the 

proceedings). This Court should remand this case for the district court to consider Plaintiffs’ 

state law claims in the first instance. 

If, however, the Court affirms the dismissal of Plaintiffs’ state law claims, it should do so 

in a way that ensures Plaintiffs will still have their day in court. This Circuit and others have long 

endorsed dismissals designed to achieve such ends. In Duckworth, the Court instructed the 

district court to dismiss the supplemental state claims on condition that the defendant waive the 

statute of limitations in state court and stipulate to the admissibility of evidence from the federal 

action. 780 F.2d 657; see Edwards v. Okaloosa Cty., 5 F.3d 1431, 1435 n.3 (11th Cir. 1993) 

(“When considering dismissal of pendent claims after a state statute of limitations has run, 

district courts commonly require the defendants to file a waiver of the statute of limitations 

defense as a condition of dismissal.”). If the Court affirms, Plaintiffs ask that it do so with similar 

instructions to the district court. 
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CONCLUSION 
 
 For the reasons given above, this Court should reverse the district court’s grant of 

summary judgment and remand the case for further proceedings. 

 
 

 Respectfully submitted, 

/s/ Julia Rickert_______________            
Attorney for Plaintiffs-Appellants  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS  

EASTERN DIVISION 
 

DEISY JAIMES, et al.,    ) 
       )  
  Plaintiffs,    ) Case No. 17 C 8291 
 v.      )    
       ) Judge Jorge L. Alonso 
COOK COUNTY, et al.,    )     

   )    
  Defendants.    )                                                                                                                                                         
 

MEMORANDUM OPINION AND ORDER 

 In this civil rights case, Plaintiffs Deisy Jaimes, Enrique Jaimes, and Gloria Jaimes assert 

claims under 42 U.S.C. § 1983 and Illinois law against Cook County Sheriff Thomas Dart, a 

number of current and former Cook County Sheriff employees, and the Cook County Public 

Administrator, acting as special representative of the estate of Erika Aguirre. The claims stem from 

an incident in November 2015, when Aguirre broke into the Jaimes’ home and shot Deisy and 

Enrique before turning the gun on herself and taking her own life. Defendants now move for 

summary judgment on all of Plaintiffs’ claims. Defendants have also filed a Daubert motion to bar 

opinions offered by Plaintiffs’ experts Roger Cowan and Richard Bard. For the reasons that follow, 

the Court grants Defendants’ motion for summary judgment [187] and denies as moot Defendants’ 

Daubert motion [208].  

BACKGROUND 

The following facts are undisputed unless otherwise noted.1 

 
1 Local Rule 56.1 outlines the requirements for introducing facts that parties would like considered on a 
motion for summary judgment. Where one party supports a fact with admissible evidence and the other 
party fails to controvert the fact with citation to admissible evidence, the Court deems the fact admitted. 
See Curtis v. Costco Wholesale Corp., 807 F.3d 215, 218-19 (7th Cir. 2015); Ammons v. Aramark Uniform 
Servs., Inc., 368 F.3d 809, 817-18 (7th Cir. 2004). This does not, however, absolve the party putting forth 
the fact of the duty to support the fact with admissible evidence. See Keeton v. Morningstar, Inc., 667 F.3d 
877, 880 (7th Cir. 2012). Additionally, a responding party cannot create disputes of fact by relying upon 
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Plaintiff Deisy Jaimes and Defendant Erika Aguirre, a correctional officer for the Cook 

County Sheriff’s Office (“CCSO”), began dating in 2011. (Pl.’s LR 56.1 Resp. ¶¶ 8, 26, ECF No. 

197; Defs.’ LR 56.1 Resp. ¶ 21, ECF No. 212.) The two eventually moved in together and got 

engaged. (ECF No. 212 at ¶ 21.) By 2013, however, their relationship had frayed. (Id. at ¶ 22.) For 

example, during one incident in the summer of 2014, Aguirre locked Deisy out of their home, 

threatened to kill Deisy, and claimed she would get away with it because she was a Cook County 

correctional officer. (Id. at ¶ 23.) On October 19, 2015, Aguirre and Deisy broke up. Deisy moved 

out of their home and stopped speaking to Aguirre. (Id. at ¶ 24.) On November 13, 2015, Aguirre 

texted Deisy asking Deisy to forgive her and take her back, but Deisy responded “no.” (ECF No. 

197 at ¶ 19.) 

On November 15, 2015, Aguirre worked her regular shift at the Cook County jail, which 

ended at 10 p.m. (ECF No. 212 at ¶ 62.) After her shift, around 10:30 p.m., Aguirre exchanged 

text messages with her sister, Alicia Aguirre, about how Deisy was seen in public with another 

woman. (ECF No. 197 at ¶ 20.) Around this time or soon thereafter, Aguirre drove to the Jaimes’ 

home in Bridgeview, Illinois, where Deisy lived with her parents, Plaintiffs Enrique and Gloria 

Jaimes, her sister, Marina Jaimes, and her brother, Jason Jaimes. (ECF No. 212 at ¶ 63; ECF No. 

197 at ¶ 12.) Dressed in all black (including a black ski mask), Aguirre entered the Jaimes’ home 

by breaking through a basement window. (Id. at ¶¶ 13-15.) Deisy’s sister Marina heard the sound 

of glass breaking and went to the basement to investigate. As Marina walked down the stairs, 

 
legal arguments, conclusions, or suppositions because these are not facts. See Judson Atkinson Candies, 
Inc. v. Latini-Hohberger Dhimantec, 529 F.3d 371, 382 (7th Cir. 2008). The Court does not consider any 
facts that parties failed to include in their statements of fact because to do so would be rob the other party 
of the opportunity to show that the fact is disputed. 
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Aguirre immediately began shooting at her, and Marina fled from the basement. (Id. at ¶¶ 15, 18.) 

Aguirre then found Deisy in her basement bedroom and fired six shots at her, hitting Deisy in her 

left eye, head, shoulder, arms, and leg. (Id. at ¶ 16; ECF No. 212 at ¶ 64.) At that point, Enrique 

began coming down the basement stairs, and Aguirre turned and fired shots, hitting him in his head 

and torso. (ECF No. 212 at ¶ 64.) Aguirre then fatally shot herself. (Id. at ¶ 64.) Deisy and Enrique 

survived the shooting but suffered catastrophic injuries. (Id. at ¶¶ 65-67.)  

When authorities arrived at the Jaimes’ home, they found Aguirre’s body in the kitchen. 

(Id. at ¶ 23.) She had a wallet containing various forms of identification, including her CCSO 

badge and her Firearm Owner Identification (“FOID”) card. (ECF No. 197 at ¶ 43.) Authorities 

also found Aguirre’s 9mm Glock 19 semi-automatic handgun near her body. (Id. at ¶ 25.)  

Aguirre purchased the gun she used in the shooting in January 2011, pursuant to an official 

CCSO policy that requires all its correctional officers to purchase a firearm. (Id. at ¶ 44; ECF No. 

212 at ¶¶ 1, 19.) Prior to January 2011, Aguirre had never owned a gun nor expressed interest in 

owning a gun. (ECF No. 212 at ¶ 19.) Although Aguirre personally purchased and owned her 

firearm, the CCSO provides correctional officers like Aguirre with funds that can be used to buy, 

among other things, their service weapons. (ECF No. 197 at ¶ 44; ECF No. 212 at ¶ 1.) By virtue 

of her CCSO credentials, Aguirre had the authority to carry her weapon while off duty, although 

she was not required to do so, per the CCSO firearms policy. (ECF No. 212 at ¶ 20.) In other 

words, as a CCSO correctional officer, Aguirre was exempted from having to separately obtain a 

concealed carry license to carry her firearm in public. (Id.) 

Erika Aguirre worked as a correctional officer for the Cook County Sheriff’s Office 

(“CCSO”) from December 2010 until her death in November 2015. (ECF No. 197 at ¶¶ 8, 26.) At 

the time of the shooting, Aguirre was assigned to the jail’s “Receiving, Trust and Classification 
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Division” (“RCDC”), a post which did not require her to carry a firearm. (Id. at ¶ 18.) Generally 

speaking, a CCSO correctional officer’s typical duties include processing inmates, escorting them 

within the jail, and supervising distribution of meals to the cells. (Id. at ¶ 3.) Although CCSO 

correctional officers are deemed “peace officers” under Illinois law, correctional officers are not 

police officers; they do not have police powers, do not patrol as members of law enforcement, and 

are not considered “on duty” to respond to crimes in their presence even when technically off duty. 

(Id. at ¶ 7.) The CCSO does have its own police force, which is a separate entity within the CCSO. 

To become a CCSO police officer, a correctional officer must pass a promotional exam. Unlike 

correctional officers, CCSO police do have police powers, are considered “on duty” to respond to 

crimes even when technically off duty, and do not work inside the jail. (Id.) 

While the CCSO requires its correctional officers to purchase a firearm, correctional 

officers are prohibited from bringing weapons into the Cook County jail. (Id. at ¶ 2.) Although 

there are some posts filled by correctional officers that require carrying a firearm, there is no 

evidence that Aguirre was ever assigned to such a post during her years as a correctional officer. 

(Id. at ¶ 18.) The CCSO offers at least two justifications for its policy of requiring its correctional 

officers to purchase firearms: (1) a correctional officer may be assigned to a post that requires a 

firearm,2 and (2) under Illinois law, correctional officers must meet certain firearm qualification 

and training requirements, including 40 hours of firearms training each year. Although some other 

corrections facilities permit their correctional officers to borrow firearms or use department-issued 

firearms to complete the requisite firearm training, the CCSO requires each of its correctional 

officer to own a firearm instead. (Id. at ¶¶ 4-5.) Additionally, at least some CCSO correctional 

 
2 The CCSO employs approximately 3,000 correctional officers. (ECF No. 212 at ¶ 72.) Neither party states 
how many or what percentage of positions filled by correctional officers requires carrying a firearm, though 
Plaintiffs characterize it as a limited number of positions. (Id. at ¶ 5.) 
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officers have testified that they believe the firearm requirement was in place so that correctional 

officers could adequately protect themselves from former detainees or gang members they may 

encounter while off duty outside the jail. (Id. at ¶ 6.)  

The CCSO firearms policy raises certain issues relevant to the instant motion, including 

what dangers were posed by the policy, what dangers were known or obvious, and what the CCSO 

did, if anything, to address these dangers. In relevant part, Plaintiffs offer expert testimony of 

corrections experts who opine that it is well-known in the field that correctional officers deal with 

elevated levels of stress that can, among other things, increase tension in their domestic 

relationships. (ECF No. 212 at ¶ 74.)3 Plaintiffs experts also cite two incidents prior to the 

November 2015 shooting that involved a CCSO correctional officer shooting a spouse while off 

duty. (Id. at ¶ 83.) Plaintiffs also offer the testimony of a psychology expert, who explains that 

having a firearm in the home increases the likelihood of domestic violence and of homicide. (Id. 

at ¶ 79.) 

 The CCSO requires its correctional officers to undergo initial firearms qualification and 

then annual requalification. These processes include training on the use, care, and storage of 

firearms but did not include any “psychological components” aimed at assessing whether the 

correctional officer was mentally fit to carry a firearm. (Id. at ¶ 82; ECF No. 197 at ¶ 38.) However, 

as recruits, all correctional officers attend 16 weeks of pre-service that covers a variety of topics, 

including use of firearms as well as mental health topics like coping skills and domestic violence. 

(ECF No. 197 at ¶ 33.) Additionally, the CCSO’s hiring process includes, among other things, a 

“personality exam” that includes several psychological tests, as well as background checks of an 

 
3 Again, Defendants have moved to bar opinions offered by Plaintiffs’ corrections experts, Roger Cowan 
and Richard Bard. For purposes of deciding the motion for summary judgment, the Court assumes the 
opinions offered by Cowan and Bard that are relevant to the issues raised by the parties are admissible. 
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applicant’s job history and criminal history. (Id. at ¶ 30.) Also, after hiring correctional officers, 

the CCSO conducts routine background checks of its correctional officers’ criminal history, 

driving abstract, and FOID records. (Id. at ¶ 47.) 

Additionally, there are three CCSO programs relevant to the issues raised by the parties. 

First, the CCSO operates a “Peer Support Program” that is a network of volunteer CCSO 

employees who provide confidential support and assistance to CCSO employees experiencing 

personal and professional crises. (Id. at ¶ 62.) Second, the CCSO operates an “Employee 

Assistance Program,” which also provides confidential counseling services by staff who are 

professionally certified in various fields, including psychology and social work. (Id. at ¶ 65.) 

Although participation in both programs is voluntary, correctional officers are given information 

about the programs and can be referred to the programs by other CCSO employees or concerned 

family members. (Id. at ¶¶ 61-67.)  

Finally, the CCSO also operates an “Early Warning System.” (Id. at ¶ 52; ECF No. 212 at 

¶¶ 8-10.)4 Following an investigation by the U.S. Department of Justice into conditions at the Cook 

County jail, the CCSO entered into a consent order that prompted the CCSO to implement the 

Early Warning System. (ECF No. 212 at ¶¶ 8-9.) The purpose of the Early Warning System was 

to ensure employees complied with the CCSO’s use of force directives by establishing a system 

that identified CCSO employees involved in a higher than usual number of use of force incidents 

at the Cook County jail and, when appropriate, provide assistance or intervention to such 

employees. (Id. at ¶ 10.) Per the policy, when a correctional officer is involved in a certain number 

of use of force incidents, the correctional officer is flagged, supervisors review the correctional 

officer’s conduct, and a supervisor meets with the flagged officer and, among other things, tells 

 
4 The CCSO’s official name for this policy is the “Use of Force Alert and Early Intervention” policy. 
Plaintiffs refer to the policy as the CCSO’s “Early Warning System,” and the Court adopts that label. 
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the officer about the Employee Assistance Program. (Id. at ¶¶ 11-12.) Under the policy, supervisors 

were not specifically directed to ask questions about the flagged officer’s personal lives or 

circumstances that could be creating mental distress. (Id.) In June 2015, Aguirre was flagged by 

the Early Warning System. CCSO supervisors reviewed the underlying incidents where Aguirre 

used force on Cook County jail inmates and found none of the incidents to be excessive. (ECF No. 

197 at ¶ 59.) Pursuant to the Early Warning System policy, a CCSO supervisor met with Aguirre 

after she was flagged; the supervisor provided information about the Employee Assistance 

Program but did not ask any questions about stressors Aguirre may have been facing at work or in 

her personal life. (Id. at ¶ 60; 212 at ¶¶ 45-48.) 

LEGAL STANDARD 

 “The Court shall grant summary judgment if the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law.”  Fed. R. 

Civ. P. 56(a); Wackett v. City of Beaver Dam, 642 F.3d 578, 581 (7th Cir. 2011).  A genuine dispute 

of material fact exists if “the evidence is such that a reasonable jury could return a verdict for the 

nonmoving party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  Summary judgment 

is appropriate when the non-moving party “fails to make a showing sufficient to establish the 

existence of an element essential to the party’s case and on which that party will bear the burden 

of proof at trial.” Celotex v. Catrett, 477 U.S. 317, 322 (1986). “The mere existence of a scintilla 

of evidence in support of the [nonmoving party’s] position will be insufficient; there must be 

evidence on which the jury could reasonably find for the nonmoving party.” Stephens v. Erickson, 

569 F.3d 779, 786 (7th Cir. 2009). The Court construes all facts and draws all reasonable inferences 

in favor of the nonmoving party. Chaib v. Geo Grp., Inc., 819 F.3d 337, 341 (7th Cir. 2016). The 

Court may not weigh conflicting evidence or make credibility determinations, but the party 
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opposing summary judgment must point to competent evidence that would be admissible at trial 

to demonstrate a genuine dispute of material fact. Omnicare, Inc. v. UnitedHealth Grp., Inc., 629 

F.3d 697, 705 (7th Cir. 2011); Gunville v. Walker, 583 F.3d 979, 985 (7th Cir. 2009). The court 

will enter summary judgment against a party who does not “come forward with evidence that 

would reasonably permit the finder of fact to find in [its] favor on a material question.”  Modrowski 

v. Pigatto, 712 F.3d 1166, 1167 (7th Cir. 2013). “Summary judgment is the proverbial ‘put up or 

shut up’ moment in a lawsuit, when a party must show what evidence it has that would convince 

a trier of fact to accept its version of events.” Beardsall v. CVS Pharmacy, Inc., 953 F.3d 969, 973 

(7th Cir. 2020).  

DISCUSSION 

 In their Second Amended Complaint, Plaintiffs assert the following claims: a § 1983 

excessive force claim against Aguirre and the CCSO supervisor defendants5 in their individual 

capacities (Count I); a § 1983 unreasonable seizure claim against Aguirre and the CCSO supervisor 

defendants in their individual capacities (Count II); a § 1983 failure-to-intervene claim against the 

CCSO supervisor defendants in their individual capacities (Count III); three § 1983 Monell claims 

against Cook County Sheriff Tom Dart in his official capacity6 (Counts IV-VI); a state law 

negligent hiring, training, and supervising claim against Sheriff Dart in his official capacity (Count 

VII); three state law claims alleging willful and wanton conduct against Sheriff Dart in his official 

 
5 The Court refers to Defendants George Turner, Jeff Johnsen, Jaime Phillips, and Juanita Peterson 
collectively as the “CCSO supervisor defendants.” The Court also refers to Defendant Cook County Public 
Administrator, acting as special representative for Aguirre’s estate, simply as Aguirre. 
 
6 Claims brought against Sheriff Dart in his official capacity are really claims against Cook County. See 
Bridges v. Dart, 950 F.3d 476, 478 (7th Cir. 2020) (citing Kentucky v. Graham, 473 U.S. 159, 166, 105 S. 
Ct. 3099, 3105 (1985)). In discussing Plaintiffs’ Monell claims, the Court sometimes refers to Defendant 
Sheriff Dart as the CCSO. 
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capacity (Counts VIII-X); and a state law claim for loss of consortium against Sheriff Dart in his 

official capacity (Count XI). Defendants move for summary judgment on all claims.  

I. Section 1983 Claims  

 A. Individual-Capacity Claims 

 “Section 1983 creates a ‘species of tort liability’ for the ‘deprivation of any rights, 

privileges, or immunities secured by the Constitution.’” Manuel v. City of Joliet, Ill., 137 S. Ct. 

911, 916 (2017) (quoting Imbler v. Pachtman, 424 U.S. 409, 417, 96 S. Ct. 984, 988 (1976)). More 

specifically, Section 1983 states, in relevant part: 

Every person who, under color of any statute, ordinance, regulation, custom, or 
usage, of any State . . . subjects, or causes to be subjected, any citizen of the United 
States or other person within the jurisdiction thereof to the deprivation of any rights, 
privileges, or immunities secured by the Constitution and laws, shall be liable to 
the party injured in an action at law . . . . 
 

42 U.S.C. § 1983. As the language suggests, to prevail on a § 1983 claim, Plaintiffs must prove 

(1) that they were deprived of a right secured by the Constitution, and (2) that “the deprivation was 

visited upon [them] by a person or persons acting under color of state law.” Buchanan-Moore v. 

County of Milwaukee, 570 F.3d 824, 827 (7th Cir. 2009). 

 Again, Plaintiffs bring § 1983 claims against Aguirre and the CCSO supervisor defendants 

in their individual capacities. In responding to the motion for summary judgment, Plaintiffs argue 

that when Aguirre broke into their home and shot them, she violated their right to be free from 

excessive force guaranteed by the Fourth Amendment and their due-process liberty interest in 

bodily integrity guaranteed by the Fourteenth Amendment. (See Pl.’s Corrected Resp. at 13, ECF 

No. 204.) Plaintiffs argue the CCSO supervisor defendants are also liable for these constitutional 

violations under § 1983 because they ignored Aguirre’s troublesome behavior before the shooting 

and failed to intervene to stop Aguirre from acting. (Id. at 32-38.) Defendants argue, however, that 
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these claims must fail because there is insufficient evidence for a reasonable jury to find that 

Aguirre was acting under “color of law” when she committed the shooting. Defendants offer 

additional, alternative arguments as to why Plaintiffs’ supervisory and failure-to-intervene claims 

must fail as well. The Court first addresses the “color of law” issue and then turns to Plaintiffs’ 

claims against the CCSO supervisor defendants. 

  1.  Color of Law  

 In the § 1983 context, “[a]n action is not ‘under color of state law’ merely because it is 

performed by a public employee or officer; the action must be ‘related in some way to the 

performance of the duties of the state office.’” First Midwest Bank Guardian of Est. of LaPorta v. 

City of Chicago, 988 F.3d 978, 986 (7th Cir. 2021) (quoting Barnes v. City of Centralia, Illinois, 

943 F.3d 826, 831 (7th Cir. 2019)); see also Luce v. Town of Campbell, 872 F.3d 512, 514 (7th 

Cir. 2017) (“A public employee’s acts occur under color of state law when they relate to official 

duties.”) The Seventh Circuit has explained that “action is taken under color of state law when it 

involves the misuse of power, possessed by virtue of state law and made possible only because the 

wrongdoer is clothed with the authority of state law.” Wilson v. Price, 624 F.3d 389, 392 (7th Cir. 

2010) (citations and quotations omitted). “Because under ‘color’ of law means under ‘pretense’ of 

law, any acts of officers in the ambit of their personal pursuits are plainly excluded.” Plaats v. 

Barthelemy, 641 F. App’x 624, 627 (7th Cir. 2016). In other words, “Section 1983 does not cover 

disputes between private citizens, even if one happens to be an officer.” Id.  

 Here, summary judgment is appropriate because no jury could find Aguirre was acting 

under color of law. It is undisputed that, while off-duty and dressed in a black (including a black 

ski mask), Aguirre forcibly broke into the Jaimes’ home through a basement window, and without 

saying a word, opened fire on everyone she encountered. (ECF No. 197 at ¶¶ 13-15.) There is no 
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evidence showing that Aguirre’s conduct was in any way related to the performance of her official 

duties. As a correctional officer, Aguirre’s duties included processing and supervising inmates at 

the Cook County jail; Aguirre was not required to carry a firearm to perform her duties. (ECF No. 

212 at ¶¶ 3, 18.) Moreover, there is no evidence that her actions constitute a “misuse” of authority 

she had by virtue of her position. Although Aguirre was considered a “peace officer” under Illinois 

law, it is undisputed Aguirre was not a police officer. She did not exercise police powers, and she 

was not considered to be “on duty” to respond to crimes even when she was technically off duty. 

(Id. at ¶¶ 7, 18.) Put differently, Plaintiffs point to no evidence showing that, on the night of 

November 15, 2015, Aguirre had any authority greater than an average citizen to enter a private 

home or use her firearm such that her actions could constitute a misuse of her authority. Further, 

there is no evidence showing Aguirre tried (or actually did) invoke her position as a correctional 

officer at any point on the night of November 15, 2015. In short, Aguirre acted as a private citizen, 

not a Cook County correctional officer.   

 Plaintiffs highlight certain facts—or reasonable inferences drawn from certain facts—that 

they argue preclude summary judgment on this issue, including (1) that Aguirre used her service 

weapon to commit the shooting; (2) that Aguirre “relied on the concealed carry authority” she had 

as a correctional officer to transport her firearm to the Jaimes’ home; (3) that Aguirre had her 

CCSO badge and identification on her at the time of the shooting; and (4) that, in the summer of 

2014, Aguirre threatened to kill Deisy and said she would get away with it because she was a 

correctional officer. (ECF No. 204 at 16-21.) Plaintiffs argue that a reasonable jury could rely on 

these facts and inferences drawn therefrom to find Aguirre was acting under color of law. 

 The Court disagrees. Regarding Aguirre’s use of her service weapon in the shooting, it is 

undisputed that Aguirre personally owned the firearm and that she purchased it using her FOID 
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card. (ECF No. 197 at ¶¶ 39-40, 44.) While her employment at the CCSO may have required her 

to buy the firearm, (ECF No. 212 at ¶ 19), it was not through the authority of her position that she 

was able to obtain it. And the fact that a defendant uses her service weapon to injure a plaintiff is 

not enough, on its own, to render her acts “under the color of law.” See Gibson v. City of Chicago, 

910 F.2d 1510, 1519 (7th Cir. 1990) (finding defendant did not act under color of law even though 

he used his service weapon in fatal shooting); see also Byrne v. City of Chicago, 447 F. Supp. 3d 

707, 711 (N.D. Ill. 2019) (finding defendant did not act under color of law even where plaintiff 

was shot with defendant’s “CPD-issued service weapon”). 

 Similarly, the fact that Aguirre had concealed carry privileges would not permit a jury to 

find she acted under the color of law. While neither party points to evidence bearing directly on 

how Aguirre actually brought her firearm into the Jaimes’ home on November 15, 2015, the parties 

agree Aguirre had the ability to concealed carry by virtue of the fact that she was a correctional 

officer, (ECF No. 212 at ¶ 20), so a jury could reasonably infer Aguirre lawfully transported her 

firearm to the Jaimes’ home because of her concealed carry privileges. However, this inference is 

immaterial because, again, Aguirre’s criminal actions at the Jaimes’ home were in no way related 

to the performance of her official duties nor could her actions even be characterized as a misuse 

of authority. The fact that Aguirre could have lawfully transported the gun to the Jaimes’ home 

cannot blanket all of Aguirre’s subsequent conduct in the color of law. See e.g., Estate of Sims ex 

rel. Sims v. Cty. Of Bureau, 506 F.3d 509, 516 (7th Cir. 2007) (finding defendant sheriff was not 

acting under color of law when he confronted decedent at her home and allegedly induced her fatal 

heart attack even though sheriff was on duty and had initially gone to decedent’s home to pursue 

lawful investigation).  
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 Likewise, the fact that Aguirre was found with her wallet containing her CCSO badge and 

identification is immaterial. Plaintiffs argue a jury could find Aguirre “brought her badge with her 

to the shooting as an invocation of her authority,” but again, there is no evidence Aguirre displayed 

her CCSO badge or tried to invoke her position at any time during the break-in and shooting. (ECF 

No. 197 at ¶¶ 13-15.) Compare Wilson, 624 F.3d at 394 (finding defendant alderman did not act 

under color of law where he did not wear “any indicia of his position,” invoke his office, or 

“identify himself as an alderman at any point during the confrontation”) with Pickrel v. City of 

Springfield, Ill., 45 F.3d 1115, 1118 (7th Cir. 1995) (finding defendant, who was off-duty police 

officer working as private security guard, could have acted under color of law where he was 

wearing police uniform and badge and had his police squad car parked nearby). For the same 

reason, Aguirre’s threatening comments in the summer of 2014 (more than a year before the 

shooting) are immaterial because, again, there is no evidence that Aguirre actually attempted to 

invoke or rely on her position on the night of November 15, 2015. Plaintiffs contend that the fact 

that Aguirre made these comments and brought her CCSO badge with her evidence an intention 

to invoke her authority as a Cook County correctional officer, even if she never actually did so. 

They argue this is enough to at least get the question to a jury. Plaintiffs’ argument fails to persuade 

because Seventh Circuit precedent teaches that a court looks at what a defendant actually did, not 

what the defendant could have done or may have thought about doing. See e.g., Plaats, 641 F. 

App’x at 627 (looking at “officer’s actions” surrounding assault at issue to determine whether 

conduct was under color of law and relying on facts that defendant officer wore street clothes and 

hoodie, spoke only to call plaintiff’s name, and did not identify himself but rather kept himself 

anonymous). And again, there is no evidence showing that Aguirre’s position gave her any 

authority to enter a private home or use her firearm, so her criminal acts of breaking into the 
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Jaimes’ home and shooting Deisy and Enrique cannot be viewed as misuse of any authority she 

had by virtue of her position. In other words, even if she intended to display her badge or invoke 

her authority as a correctional officer, she had no authority to actually invoke. See Wilson, 624 

F.3d at 393; Vanderlinde v. Brochman, 792 F. Supp. 52, 55 (N.D. Ill. 1992) (finding two defendant 

firefighters who flashed their badges, proclaimed they were “the law in Oak Lawn,” and beat up 

two individuals did not act under color of law because, as firefighters, they had no authority to act 

under the circumstances).7  

 Based on the foregoing, no reasonable jury could conclude that Aguirre was acting under 

color of state law. Aguirre was acting as a private citizen, and so she cannot be held individually 

liable under § 1983. Accordingly, the Court grants summary judgment in favor of Aguirre on 

Counts I and II. 

  2. Supervisory and Failure-to-Intervene Claims 

 Defendants argue that Plaintiffs’ claims against the CCSO supervisor defendants are 

necessarily doomed because Aguirre did not act under color of law. (ECF No. 189 at 7; ECF No. 

214 at 6-7.) Plaintiffs fail to address this argument in their response (perhaps because they agree) 

and appear to defend their supervisory and failure-to-intervene claims only with the underlying 

assumption that Aguirre acted under color of law. (ECF No. 204 at 32-38.) The Court finds 

 
7 In a footnote, Plaintiffs suggest that a jury could infer that correctional officers like Aguirre had authority 
to use firearms while off duty for self-defense, based on the CCSO’s policies of arming correctional officers 
and testimony from some correctional officers that their understanding of why the CCSO required them to 
purchase a firearm was to protect themselves outside the jail. (ECF No. 204 at 16 n.7.) Plaintiffs argue that 
this inference also supports a finding that Aguirre acted under color of law. The Court disagrees because, 
again, Plaintiffs make no argument nor point to any evidence suggesting that a CCSO correctional officer’s 
right to self-defense is more expansive than or different from an ordinary citizen’s right to self-defense, 
especially where the citizen has a concealed carry license. See 720 ILCS 5/7-1(a). So, the Court fails to see 
how this right to self-defense amounts to a “power . . . made possible only because the [correctional officer] 
is clothed with the authority of state law.” Barnes, 943 F.3d at 831. 
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Plaintiffs’ supervisory and failure-to-intervene claims ultimately fail because Plaintiffs do not 

point to evidence sufficient to prevail on these claims in light of the Court’s finding on the color 

of law issue. 

 Again, Plaintiffs make clear that they bring their § 1983 individual capacity claims on a 

theory that Defendants’ actions violated their rights under the Fourth and Fourteenth Amendments. 

(See id. at 13.) More specifically, Plaintiffs argue Defendants’ actions violated their right to be 

free from excessive force guaranteed by the Fourth Amendment and their due-process liberty 

interest in bodily integrity guaranteed by the Fourteenth Amendment. See Weinmann v. McClone, 

787 F.3d 444, 448 (7th Cir. 2015) (noting Fourth Amendment, which prohibits unreasonable 

seizures, provides an individual the right not to be seized through excessive force by a state actor); 

see also Alexander v. DeAngelo, 329 F.3d 912, 916 (7th Cir. 2003) (noting individual’s liberty 

interest in bodily integrity guaranteed by Fourteenth Amendment’s Due Process Clause is 

infringed by a “serious battery” committed by state actor). Importantly though, the Fourth and 

Fourteenth Amendments only restrain government action; they do not impose an obligation on a 

government actor to prevent acts of violence committed by a private individual. See Pepper v. Vill. 

of Oak Park, 430 F.3d 805, 809 (7th Cir. 2005) (“The protections of the Fourth Amendment apply 

only to governmental action and are ‘wholly inapplicable to a search or seizure, even an 

unreasonable one, effected by a private individual not acting as an agent of the Government or 

with the participation or knowledge of any governmental official.’”) (quoting United States v. 

Jacobsen, 466 U.S. 109, 113-14, 104 S. Ct. 1652, 1656 (1984)); see also LaPorta, 988 F.3d at 

987-88 (“Nothing in the language of the Due Process Clause itself requires the State to protect the 

life, liberty, and property of its citizens against invasion by private actors.”) (quoting DeShaney v. 

Winnebago Cty. Dep’t of Soc. Servs., 489 U.S. 189, 195, 109 S. ct. 998, 1003 (1989)).  
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 It follows then that, because Aguirre was acting as a private individual when she shot 

Plaintiffs, the failure of her CCSO supervisors to prevent the shooting cannot amount to a 

constitutional violation. Plaintiffs do not argue—nor do they put forth evidence showing—that any 

of the CCSO supervisor defendants participated in the shooting or had knowledge of the shooting 

such that their conduct could amount to a Fourth Amendment violation. Pepper, 430 F.3d at 809. 

And while there are two limited exceptions to the general rule that a state actor has no duty under 

the Fourteenth Amendment to protect against private acts of violence, Plaintiffs do not argue nor 

put forth evidence showing that the CCSO supervisor defendants’ conduct can fit into either 

exception. See LaPorta, 988 F.3d at 988-89 (discussing exceptions recognized in DeShaney).  

 In essence, Plaintiffs argue that the CCSO supervisor defendants “were on notice that 

Aguirre presented substantial risks of violence” but failed to take any action. (ECF No. 204 at 32.) 

In support, Plaintiffs offer evidence of two verbal altercations Aguirre got into with certain CCSO 

supervisors and a fellow correctional officer and a number of on-duty incidents where Aguirre 

used force to subdue Cook County jail detainees (none of which was deemed to be excessive uses 

of force). Plaintiffs argue that, based on these events, the CCSO supervisor defendants should have 

investigated Aguirre’s fitness for duty or reported concerns to others at the CCSO and, if they had 

done so, Aguirre’s firearm could have been taken away either while an investigation took place or 

upon a finding that Aguirre was unfit for duty. (ECF No. 204 at 32-38.) In essence, Plaintiffs argue 

the CCSO supervisor defendants were deliberately indifferent in turning a blind eye to warning 

signs that Aguirre could act out violently and did nothing to adequately investigate or take her 

firearm away from her. But again, the CCSO supervisor defendants’ inaction in the face of the 

possibility that Aguirre may commit violence in her private life cannot amount to a violation of 

the Fourth Amendment or Fourteenth Amendment. See Pepper, 430 F.3d at 810 (“Under any 

Case: 1:17-cv-08291 Document #: 237 Filed: 05/03/21 Page 16 of 31 PageID #:5661

S.A.00016

Case: 21-1958      Document: 18            Filed: 09/30/2021      Pages: 67



17 
 

theory, to be liable under § 1983, the individual defendant must have caused or participated in the 

constitutional deprivation.”) (quotations omitted) (emphasis added). 

 The Seventh Circuit’s recent decision in LaPorta, which was decided after the parties 

completed briefing in this case, supports the Court’s finding here. Based on the assumption that 

Aguirre acted under color of law, the parties discuss the viability of Plaintiffs’ supervisory and 

failure-to-intervene claims under familiar analytical frameworks. (ECF No. 189 at 7-10; ECF No. 

204 at 32-38.) For Plaintiffs’ supervisory claims, the parties agree that Plaintiffs must prove each 

supervisor knew about the conduct at issue and facilitated it, approved it, condoned it, or turned a 

blind eye for fear of what the supervisor might see. See Chavez v. Illinois State Police, 251 F.3d 

612, 651 (7th Cir. 2001). For Plaintiffs’ failure-to-intervene claims, the parties agree that Plaintiff 

must prove that each supervisor had reason to know that a constitutional violation was being 

committed by a law enforcement official and that the supervisor had a realistic opportunity to 

intervene to prevent the harm from occurring. Yang v. Hardin, 37 F.3d 282, 285 (7th Cir. 1994). 

However, what LaPorta makes clear is that, even assuming the Plaintiffs presented sufficient 

evidence to satisfy these frameworks, Plaintiffs still fail to show the requisite constitutional 

violation to prevail on a § 1983 claim.  

 In LaPorta, the plaintiff was shot by an off-duty Chicago police officer, and the parties 

agreed that the police officer was not acting under color of law at the time of the shooting. 988 

F.3d at 987. Plaintiff brought a § 1983 Monell claim against the City of Chicago and argued that 

the City had a number of policies that caused the off-duty police officer to shoot the plaintiff, 

thereby violating the plaintiff’s Fourteenth Amendment right. Id. at 983. In overturning a jury 

verdict for the plaintiff, the Seventh Circuit explained that the plaintiff’s claim failed as a matter 

of law because the plaintiff failed to show a constitutional violation; the Seventh Circuit said the 
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City could not have violated plaintiff’s Fourteenth Amendment right because it had no duty to 

protect the plaintiff from a private act of violence. Id. at 987-92 (citing DeShaney for contours of 

Fourteenth Amendment right). Importantly, the Seventh Circuit rejected the plaintiff’s argument 

that they had proven a constitutional violation through the Monell framework, i.e., that because 

they proved the City’s policies caused the shooting, the City violated plaintiff’s Fourteenth 

Amendment rights. The Seventh Circuit explained that plaintiff’s argument, and the case law 

supporting it, “reflect a basic misunderstanding of the relationship between Monell and DeShaney” 

because the two “are not competing frameworks for liability.” Id. at 990. While DeShaney 

“addressed the substance of the constitutional right to due process,” Monell did not; rather, Monell 

“addressed the issue of who can be sued under [§ 1983].” Id. The Seventh Circuit concluded that 

“because [plaintiff] was not deprived of his right to due process [because the City had no 

constitutional duty to stop a private act of violence], the City cannot be held liable for his injuries 

under § 1983—and that is so even if the requirements of Monell are established.” Id. at 991. 

 Although LaPorta addressed only Monell claims, the logic extends with equal force to 

supervisory and failure-to-intervene claims. Like Monell, the analytical frameworks laid out in 

cases like Chavez (for supervisory claims) and Yang (for failure-to-intervene claims) address who 

can be sued under § 1983 and not the substance of a constitutional right. As discussed above, 

Plaintiffs fail to show that the CCSO supervisor defendants’ conduct can amount to a constitutional 

violation, so the Plaintiffs’ proffered evidence relating to supervisory and failure-to-intervene 

liability is insufficient to escape summary judgment.8 Accordingly, the Court grants summary 

judgment in favor of the CCSO supervisor defendants on Counts I, II, and III.  

 
8 Although Plaintiffs do not explicitly make the argument, they cite the Seventh Circuit’s decision in Gibson 
in discussing supervisory liability. (ECF No. 204 at 32.) It is true that Gibson reversed a grant of summary 
judgment on a supervisory claim (and a Monell claim) even where it found that a defendant officer did not 
act under color of law. 910 F.2d at 1523. However, in LaPorta, the Seventh Circuit clarified that its decision 
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 Finally, Defendants point out that Plaintiffs appear to sue the CCSO supervisor defendants 

in their official capacities, and Defendants argue any official capacity claims against the CCSO 

supervisor defendants should be dismissed as redundant. (See ECF No. 189 at 14; see also 2d Am. 

Compl. at ¶¶ 20, 22, 25, Ex. 1, ECF No. 32.) Plaintiffs fail to respond to this argument, and in 

doing so, waive any official capacity claims against the CCSO supervisor defendants. See Nichols 

v. Mich. City Plant Planning Dep’t, 755 F.3d 594, 600 (7th Cir. 2014). Waiver aside, the Court 

agrees with Defendants; alleging an official capacity claim against a defendant is merely another 

way of alleging the claim against the entity for which the official is an agent. Kentucky v. Graham, 

473 U.S. 159, 165-66, 105 S. Ct. 3099 (1985). Because Plaintiffs name Sheriff Dart as a defendant 

in his official capacity, any official capacity claims against the CCSO supervisor defendants are 

redundant and thus dismissed. See e.g., Reed v. Illinois, 798 F. App’x 932, 934 n.1 (7th Cir. 2020); 

see also Cruz v. Dart, No. 11 C 00630, 2012 WL 5512275, at *7 (N.D. Ill. Nov. 13, 2012).  

 B. Monell Claims 

 The Court now turns to Plaintiffs’ Monell claims against Defendant Sheriff Dart. The 

governing legal principles are well established. Because § 1983 does not permit respondeat 

superior liability, a local governing body like the CCSO can only be held liable when it has a 

policy that causes a constitutional violation. Monell v. Dept. of Soc. Servs. of City of N.Y., 436 U.S. 

658, 691, 98 S. Ct. 2018, 2036 (1978); see also Thomas v. Cook Cnty. Sheriff’s Dep’t, 604 F.3d 

293, 303 (7th Cir. 2009). To prevail on a so-called Monell claim, a plaintiff must prove that the 

 
in Gibson was attributable to the “unusual procedural posture” of the case, which necessitated that it review 
the plaintiff’s Monell and supervisory claims under a Rule 12(b)(6) standard. 988 F.3d at 991-92. The 
Seventh Circuit reversed in Gibson because it had found the plaintiff had alleged enough facts to show a 
Fourteenth Amendment violation under DeShaney’s “state-created dangers” exception. Id. Reading 
LaPorta and Gibson together, the Court can only conclude that judgment on the supervisory claim in Gibson 
was reversed for the same reason. See Gibson, 910 F.2d at 1523 (stating that supervisory claim “stands on 
similar ground to the municipal liability claim”). 
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constitutional violation was caused by: (1) an official policy adopted and promulgated by its 

officers; (2) a governmental practice or custom that, although not officially authorized, is 

widespread and well-settled; or (3) an official with policy-making authority. Thomas, 604 F.3d at 

303. Where the policy at issue does not directly violate a plaintiff’s rights but causes another to do 

so, a plaintiff must demonstrate the governing body’s action was taken with “deliberate 

indifference.” LaPorta, 988 F.3d at 987; see also Gable v. City of Chicago, 296 F.3d 531, 537 (7th 

Cir. 2002). Additionally, a Monell plaintiff must show that the government entity’s action was the 

“moving force” behind the constitutional violation; put differently, the plaintiff must show a 

“direct causal link” between the challenged municipal action and the constitutional violation. 988 

F.3d at 987. 

 Plaintiffs argue there is sufficient evidence to support a Monell claim against Defendant 

Sheriff Dart based on three separate CCSO policies or practices: (1) the CCSO’s policy of 

requiring all its correctional officers to purchase and own a firearm; (2) the CCSO’s practice of 

failing to maintain a proper early warning system to flag problematic correctional officers like 

Aguirre; and (3) the failure of an alleged CCSO policymaker, Defendant Director George Turner, 

to order Aguirre to undergo a fitness for duty exam and to suspend her right to carry her firearm. 

(ECF No. 204 at 23-31.)  

 LaPorta—which again, was decided after the parties completed briefing—makes clear 

Plaintiffs’ latter two Monell claims fail as a matter of law. Like the supervisory and failure-to-

intervene claims, Plaintiffs’ Monell claims based on the CCSO’s failure to maintain a proper early 

warning system and on a CCSO policymaker’s failure to investigate and suspend Aguirre’s firearm 

privileges depend on a finding that Aguirre was acting under color of law at the time of the shooting 

because, again, Defendants’ failure to prevent private acts of violence cannot amount to a 
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constitutional violation. So even assuming the latter two claims meet Monell’s policy 

requirements, they still must fail. See LaPorta, 988 F.3d at 983 (finding Monell claims based on 

policies of failing to have an “early warning system” to identify problematic officers, of failing to 

adequately investigate and discipline officers who engage in misconduct, and of perpetuating a 

“code of silence” failed as a matter of law); see also King ex rel. King v. E. St. Louis Sch. Dist. 

189, 496 F.3d 812, 817 (7th Cir. 2007) (“It is well established that there can be no municipal 

liability based on [a] policy under Monell if the policy did not result in a violation of [the 

plaintiff’s] constitutional rights”).9 Notably, the Court gave the parties a chance to address LaPorta 

after they had finished briefing Defendants’ motion for summary judgment, and Plaintiffs admit 

the viability of their latter two Monell claims depend on a finding that Aguirre acted under color 

of law. (See generally Defs.’ Mot. to Cite Add’l Auth., ECF No. 230; see also Pl.’s Resp. to Defs.’ 

Mot. of Add’l Auth. at 7-8, ECF No. 236.) 

 That leaves Plaintiffs’ first Monell claim. Plaintiffs argue the CCSO’s policy of requiring 

every correctional officer to purchase a firearm amounts to a “state-created danger” that caused 

Plaintiffs’ injuries, thereby violating their Fourteenth Amendment rights. Plaintiffs are correct that 

a state-created danger substantive due process claim can survive the Court’s finding that Aguirre 

did not act under color of law. See LaPorta, 988 F.3d at 991. As mentioned above, in DeShaney, 

the Supreme Court held that the Due Process Clause did not require a government entity like the 

CCSO to protect “the life, liberty, and property of its citizens against invasion by private actors.” 

 
9 Plaintiffs’ Second Amended Complaint also includes Monell claims based on the CCSO’s alleged policies 
and practices of maintaining a “code of silence” (Count VI) and of failing to investigate and discipline 
CCSO correctional officer misconduct (Count IV). (See 2d Am. Compl. at ¶¶ 158-160, 164-166.) 
Defendants moved for summary judgment on these counts, and Plaintiffs did not defend these Monell 
claims but instead argued the three policies or practices identified above could support a Monell claim. 
Defendants correctly point out Plaintiffs’ failure to respond to Defendants’ arguments amounts to waiver. 
See Nichols, 755 F.3d 594. Waiver aside though, these Monell claims fail because they also depend on a 
finding that Aguirre acted under color of law. 
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489 U.S. at 195-96 (stating the Due Process Clause’s “purpose was to protect the people from the 

State, not to ensure that the State protected them from each other”). However, courts have read 

DeShaney to specifically carve out two situations where the state can violate an individual’s 

substantive due process rights, one of which is where the state affirmatively creates a danger that 

injures the individual. See DeShaney, 489 U.S. at 201 (“While the State may have been aware of 

the dangers that [plaintiff] faced in the free world, it played no part in their creation, nor did it do 

anything to render him any more vulnerable to them.”); see also LaPorta, 988 F.3d at 988 (citing 

this language from DeShaney as providing basis for the so-called “state-created danger” 

exception); Buchanan-Moore v. Cty. of Milwaukee, 570 F.3d 824, 827 (7th Cir. 2009). 

 In order to prevail on a substantive due process claim under a state-created danger theory, 

Plaintiffs must show: (1) that the CCSO, by its affirmative acts, created or increased a danger that 

Plaintiffs faced; (2) that the CCSO’s failure to protect Plaintiffs from the danger was the proximate 

cause of their injuries; and (3) that the CCSO’s conduct “shocks the conscience.” King ex rel. King 

v. E. St. Louis Sch. Dist. 189, 496 F.3d 812, 819 (7th Cir. 2007); Est. of Her v. Hoeppner, 939 F.3d 

872, 876 (7th Cir. 2019) (setting forth same test); but see Weiland v. Loomis, 938 F.3d 917, 920-

21 (7th Cir. 2019) (criticizing three-part test as allowing for liability broader than that permitted 

by DeShaney). Importantly, “[t]he state-created danger exception is a narrow one,” and the 

Seventh Circuit has stressed liability under a state-created danger theory has only been found under 

“rare and often egregious” circumstances. Doe v. Vill. of Arlington Heights, 782 F.3d 911, 917 

(7th Cir. 2015). Ultimately, Plaintiffs fail to put forth sufficient evidence needed to prove the 

CCSO’s policy amounts to the sort of egregious conduct that can form the basis of a state-created 

danger claim. 
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 As a threshold issue, Defendants’ point out that Plaintiffs raise their state-created danger 

theory for the first time in their response to Defendants’ motion for summary judgment. It is true 

that Plaintiffs’ Second Amended Complaint does not formally lay out this theory as a separate 

count alleging a Monell claim. However, Defendants do not show that Plaintiffs are seeking to 

alter facts alleged in the Second Amended Complaint to support this new legal theory, nor do 

Defendants argue they have suffered any prejudice. So, Defendants fail to show why the Court 

should not consider the merits of Plaintiffs’ claim. See Chessie Logistics Co. v. Krinos Holdings, 

Inc., 867 F.3d 852, 859-60 (7th Cir. 2017).  

 That being said, the briefing gives relatively short shrift to discussing the sufficiency of the 

evidence to support Plaintiffs’ state-created danger claim. Notably, in arguing that a jury could 

find in their favor, Plaintiffs do not substantively address whether there is evidence to satisfy 

Monell’s requirements, discussed above, nor do they address whether there is evidence to satisfy 

the state-created danger causation requirement, and there is reason to doubt whether Plaintiffs can 

prove some of these elements. For example, again, a state-created danger claim requires a plaintiff 

show the danger was the proximate cause of the injury, and the Seventh Circuit has clarified this 

requires a plaintiff show the danger at issue was “limited in both time and scope.” Buchanan-

Moore, 570 F.3d at 828 (quoting Reed v. Gardner, 986 F.2d 1122, 1127 (7th Cir. 1993)). Here, as 

Plaintiffs present their claim, the danger of arming CCSO correctional officers appears 

impermissibly indefinite; indeed, Aguirre had a firearm for nearly five years before she injured 

Plaintiffs. See id. (rejecting state-created danger claim where defendants released a mentally-ill 

man from custody who, days later, fatally shot plaintiffs’ family member because danger was 

“indefinite” and “existed without temporal boundaries”); cf. Martinez v. State of Cal., 444 U.S. 

277, 285, 100 S. Ct. 553, 559 (1980) (finding that parolee who murdered plaintiff five months after 
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being paroled was “too remote” to provide a § 1983 cause of action against parole officer). But the 

Court does not base its decision on these unaddressed issues. The parties do discuss, albeit in a 

somewhat cursory fashion, the first and third elements of a state-created danger claim, i.e., whether 

the CCSO policy created or increased a danger to Plaintiffs and whether the CCSO’s conduct 

“shocks the conscience.”  

 Regarding the first element, again, Plaintiffs argue the CCSO’s policy of arming its 

correctional officers created or increased a danger that correctional officers would misuse their 

firearms to harm individuals like Plaintiffs. In support of their argument, Plaintiffs point to the 

testimony of Richard Bard, a corrections expert, who opines that it is well-known that correctional 

officers deal with elevated levels of stress that impacts their mental health and that can increase 

tension in their domestic relationships. (ECF No. 212 at ¶ 74.) Plaintiffs also offer the testimony 

of Dr. Pearson, a psychology expert, who explains that research shows having a firearm in the 

home increases the likelihood of domestic violence and of homicide of a family member. (Id. at ¶ 

79.)10 Further, Plaintiffs also offer evidence showing the CCSO firearms policy was the only 

reason Aguirre possessed a firearm. (Id. at ¶ 19 (citing evidence that Aguirre had never owned a 

gun nor expressed interest in owning a gun prior to obtaining one pursuant the CCSO policy.) Even 

assuming this evidence is sufficient to find that the CCSO policy here created or increased a 

danger, Plaintiffs’ claim still must fail because the evidence does not permit a jury to find that the 

 
10 In making their argument, Plaintiffs also point to evidence from their experts discussing a known, 
elevated risk of suicide that correctional officers face due to work stressors. (See ECF No. 212 at ¶¶ 75-78, 
80.) This evidence is ultimately irrelevant because Plaintiffs are seeking to recover for the injuries Aguirre 
inflicted upon them, not for the injuries she inflicted upon herself (nor can Plaintiffs recover damages for 
Aguirre’s suicide). Plaintiffs point to no evidence linking suicide to domestic violence in such a way that 
would permit a fact finder to conclude that a correctional officer’s elevated risk of suicide means that the 
correctional officer is also more likely to commit acts of domestic violence. Further, the Court notes that 
Dr. Pearson’s testimony is the only evidence linking possession of a firearm to an increased chance of 
domestic violence.   
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CCSO’s conduct here “shocks the conscience.” Jackson v. Indian Prairie Sch. Dist. 204, 653 F.3d 

647, 654 (7th Cir. 2011) 

 Turning to the third element, although what shocks the conscience “lacks precise 

measurement,” only conduct falling towards the more culpable end of the tort law spectrum of 

liability can qualify. King, 496 F.3d at 818-19; see also Jackson, 653 F.3d at 654-55. Negligence 

or even gross negligence is not enough; rather, a plaintiff must show “a culpable state of mind 

equivalent to deliberate indifference . . . [elsewhere described as] criminal recklessness.” Est. of 

Her, 939 F.3d at 876; see also Slade v. Bd. of Sch. Directors of City of Milwaukee, 702 F.3d 1027, 

1032 (7th Cir. 2012) (describing relevant standard as “recklessness” and noting open question as 

to whether the relevant standard is one of criminal recklessness or civil recklessness). Where, as 

here, “the circumstances permit public officials the opportunity for reasoned deliberation in their 

decisions,” their conduct shocks the conscience when it demonstrates a deliberate indifference or 

recklessness to the rights of the plaintiff. King, 496 F.3d at 819. In other words, a public entity’s 

policy can shock the conscience where it poses a serious risk that is obvious or actually known to 

the public entity, and where the public entity fails “to avert the risk though it could easily have 

been averted.” Slade, 702 F.3d at 1032. “Only the most egregious official conduct will satisfy this 

stringent inquiry.” Jackson, 653 F.3d at 654.  

 In their response brief, Plaintiffs fail to discuss substantively how the evidence in the record 

supports a finding that the CCSO acted with the requisite culpability. Nevertheless, Plaintiffs 

highlight certain evidence in their LR 56.1 statement of additional facts that is relevant to this 

issue. In addition to the known risks facing correctional officers discussed above, Plaintiffs offer 

the testimony of another corrections expert, Roger Cowan, who testifies that prior to Aguirre 

shooting Plaintiffs, there were two other incidents where a correctional officer shot a spouse while 
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off duty. (ECF No. 212 at ¶ 83.)11 Based on this evidence, a reasonable jury could find that it was 

obvious or actually known to the CCSO that its correctional officers could misuse firearms to harm 

individuals like Plaintiffs. Regarding whether the CCSO failed to take steps to avert this danger, 

Plaintiffs note that the firearms qualification and annual requalification for CCSO correctional 

officers did not include any “psychological components” aimed at ensuring correctional officers 

are mentally fit to possess their firearms. Plaintiffs also note that, when a correctional officer was 

flagged by CCSO’s “Early Warning System,” supervisors were required to speak to the flagged 

officer but were not directed to ask the officer about mental health or sources of stress. Based on 

these facts, Plaintiffs’ expert Cowan opines that the CCSO did not take certain basic steps to 

minimize the risks posed by its policy of arming its officers. (Id. at ¶ 82.) 

 Defendants raise other evidence in their LR 56.1 statement of facts showing that, even 

assuming the danger posed by arming correctional officers was known or obvious, the CCSO took 

several steps to address or minimize the risk that correctional officers would misuse their firearms. 

For instance, all CCSO correctional officer attend 16 weeks of pre-service training as recruits that 

covers many topics, including proper use of firearms as well as mental health topics like coping 

skills and domestic violence. (ECF No. 197 at ¶ 33.) CCSO correctional officers are also required 

to train on the use, care, and storage of their firearm and requalify annually in the use of their 

firearm. (Id. at ¶ 38.) Additionally, the CCSO’s hiring process includes, among other things, 

 
11 Cowan actually mentions five shooting incidents involving correctional officers, but only two incidents 
involve a domestic violence shooting like the one at issue here. As for the other incidents, one involved a 
correctional officer shooting a stranger, and the other two involved a correctional officer committing or 
attempting to commit suicide (one of which occurred in 2019, well after the events giving rise to the instant 
suit). Defendants point out that neither domestic shooting involved the use of a service weapon, though 
Plaintiffs described the weapons used as “CCJ-required weapons.” Plaintiffs do not explain what this means 
nor do they provide surrounding details of these incidents. 
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conducting a personality exam,12 a polygraph exam, interviews with previous employers, and 

background checks of the applicant’s criminal history and job history. (Id. at ¶ 30.) The CCSO 

also conducts routine background checks of its correctional officers’ criminal history, driving 

abstract, and FOID records. (Id. at ¶ 47.) Further, as a matter of policy, the CCSO requires its 

correctional officers to comply with all laws, ordinances, and regulations, and the CCSO also 

requires its officers to notify CCSO entities if they are arrested, indicted, or convicted of a felony 

or misdemeanor. (Id. at ¶¶ 49-50.)  

 Specifically relating to mental health, the CCSO operates a “Peer Support Program” and 

an “Employee Assistance Program.”  (Id. at ¶¶ 61-67.) The Peer Support Program is a network of 

volunteer members of the CCSO who provide confidential support and assistance to CCSO 

employees experiencing personal or professional crises. (Id. at ¶ 62.) The Peer Support Program 

offers a variety of services, and although participation is voluntary, a coworker or family member 

can refer a correctional officer to the Peer Support Program, who will then contact the correctional 

officer. Although the Peer Support Program is confidential for any CCSO employee who chooses 

to participate, the volunteer members are obligated to disclose information under certain 

circumstances, including when an employee threatens to harm another person. (Id. at ¶ 64.) The 

Employee Assistance Program provides confidential counseling services by staff who are 

professionally certified in psychology, social work, or other human services fields. (Id. at ¶ 65.) 

The Employee Assistance Program is intended to provide counseling for correctional officers 

dealing with certain issues, including marital or family problems, separation and divorce, family 

 
12 Defendants appear to characterize the personality exam as a “psychiatric examination,” but Plaintiffs 
object to this characterization. Plaintiffs do not attempt to explain what a psychiatric examination is or what 
it would entail, but the records offered in support of this fact reflect a third-party company conducted a 
“personality evaluation” of Aguirre, which included several psychological tests, and that the third-party 
highly recommended Aguirre be hired by the CCSO. 
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violence, general stress, or grief. Correctional officers can refer themselves to the Employee 

Assistance Program or be referred by a supervisor under certain circumstances. (Id.at ¶ 66.) 

Correctional officers are periodically given information about the Peer Support Program and 

Employee Assistance Program. (Id. at ¶¶ 61, 67.) 

 In light of measures the CCSO takes in its hiring process, firearms training, and programs 

aimed at addressing the mental health of its correctional officers, no reasonable jury could find 

that the CCSO was deliberately indifferent to the danger that its correctional officers would misuse 

their weapons to commit acts of domestic violence. At bottom, Plaintiffs offers evidence and 

expert testimony showing that the the CCSO could have had different policies and procedures or 

more procedures in place to better minimize the danger its firearms policy created, but even though 

the Court must view the evidence in a light most favorable to Plaintiffs, it is not free to ignore the 

evidence put forward by Defendants of the steps the CCSO took to prevent or minimize the danger 

posed by its policy. Jackson, 653 F.3d at 654-66 (granting summary judgment on third element of 

state-created danger claim after analyzing facts both supporting and weighing against a finding 

that defendant’s conduct shocked the conscience). It is true that the CCSO likely could have done 

more to prevent its correctional officers from misusing their weapons while off duty, but again, 

showing that the CCSO policy was negligent—or even grossly negligent—is not enough. Id. 

(finding that “although the defendants’ actions may well have been short-sighted, flawed, 

negligent, and tortious, they do not satisfy the standard for finding a constitutional violation”).  

 In support of their state-created danger claim, Plaintiffs rely heavily on Ross v. United 

States, 910 F.2d 1422, 1431 (7th Cir. 1990), and the differences between Ross and this case are 

telling. In Ross, the plaintiff brought a state-created danger claim against Lake County after her 

12-year-old son drown in Lake Michigan. Id. at 1425-29. Plaintiff alleged that the county had an 
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official policy of prohibiting unauthorized people from attempting to rescue someone who was in 

danger of drowning. The rationale behind the policy was to prevent would-be rescuers from also 

drowning and to delegate the duty of rescuing swimmers to one authorized entity, a nearby 

municipal fire department.  Id. at 1429. Shortly after plaintiff’s son fell into Lake Michigan and 

began drowning, the county’s deputy sheriff prevented a number of people, including lifeguards, 

firefighters, and private scuba-divers, from attempting to rescue the boy, pursuant to the county’s 

policy. Id. at 1424-25. In reversing dismissal of the plaintiff state-created danger claim based on 

the county’s policy, the Seventh Circuit found that the defendant’s “policy not only tolerated a risk 

that someone might drown but actually contemplated that some persons would die for the sake of 

preventing harm to private rescuers.” Id. at 1431. Here, the evidence does not show that the 

CCSO’s firearms policy contemplated or tolerated the risk that some correctional officers would 

misuse their firearms to commit acts of domestic violence. To the contrary, the evidence shows 

the CCSO took various steps to prevent that risk from occurring. As such, no reasonable jury could 

find that the CCSO’s policy was so egregious as to fit into the “narrow” state-created danger 

exception and amount to a constitutional violation. Est. of Her, 939 F.3d at 876.  

 Finally, in support of their claim, Plaintiffs also argue that the rationales behind the 

CCSO’s policy of arming its correctional officers do not justify the danger posed by the policy. 

Plaintiffs argue that the CCSO could meet its needs through a less dangerous policy, such as 

providing department-owned firearms for its correctional officers to use when needed instead of 

requiring every correctional officer to personally possess a firearm. (ECF No. 204 at 24-25.) 

Again, the relevant question here is whether the CCSO acted recklessly or with deliberate 

indifference, not whether their policy was sufficiently wise. See Slade, 702 F.3d at 1031 (rejecting 

plaintiffs’ state-created danger claim based on student drowning on school field trip and noting 
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defendant school district could have had different policies or allocated more resources to ensure 

student safety but that “federal courts are not in a position to second-guess such judgments”).  

Simply put, “the existence or possibility of other better policies which might have been used does 

not necessarily mean that the [CCSO] was being deliberately indifferent” or reckless. See Butera 

v. Cottey, 285 F.3d 601, 608-09 (7th Cir. 2002) (quoting Frake v. City of Chicago, 210 F.3d 779, 

782 (7th Cir. 2000)) (affirming summary judgment and finding plaintiff failed to show defendant 

sheriff acted with deliberate indifference); see Pulera v. Sarzant, 966 F.3d 540, 551 (7th Cir. 2020) 

(citing Frake and affirming summary judgment on Monell claim against county defendant). In 

light of the alternatives presented by Plaintiffs, the CCSO’s firearms policy may be negligent or 

even grossly negligent, but Plaintiffs fail to show it shocks the conscience. Accordingly, the Court 

grants summary judgment in favor of Defendant Sheriff Dart on all of Plaintiffs’ Monell claims. 

II. State Law Claims 

 Defendants also move for summary judgment on Plaintiffs’ remaining state law claims 

against Sheriff Dart (Count VII for negligent hiring, training, and supervising; Count VIII-X for 

willful and wanton conduct; and Count XI for loss of consortium) or, in the alternative, move to 

dismiss the state law claims pursuant to 28 U.S.C. § 1367(c)(3). Because the Court has resolved 

all federal claims before it and has not yet expended significant effort on the merits of the state 

law claims, the Court exercises its discretion and dismisses without prejudice Counts VII through 

XI. See Burritt v. Ditlefsen, 807 F.3d 239, 252 (7th Cir. 2015) (“The general rule, when the federal 

claims fall out before trial, is that the [district court] should relinquish jurisdiction over any 

supplemental . . . state law claims in order to minimize federal judicial intrusion into matters of 

purely state law.” (quoting Carr v. CIGNA Secs., Inc., 95 F.3d 544, 546 (7th Cir. 1996)).  
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CONCLUSION 

 For the foregoing reasons, the Court grants Defendants’ motion for summary judgment 

[187] and denies as moot Defendants’ Daubert motion [208]. 

 

SO ORDERED.      ENTERED: May 3, 2021 

  
 
 
   ______________________   
 HON. JORGE ALONSO 
 United States District Judge  
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