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REASONS WHY ORAL ARGUMENT SHOULD BE HEARD 

 Plaintiffs-Appellants Courthouse News Service; MTM Acquisition, Inc., 

d/b/a Portland Press Herald, d/b/a Maine Sunday Telegram, d/b/a Kennebec 

Journal, d/b/a Morning Sentinel; and SJ Acquisition, Inc. d/b/a Sun Journal 

(collectively, the “Media”) respectfully submit that oral argument will aid in the 

resolution of important issues of first impression in this Circuit, including: (1) 

whether the First Amendment right of access recognized by the Supreme Court 

and this Circuit, Press-Enterprise Co. v. Superior Court, 478 U.S. 1 (1986) 

(“Press-Enterprise II”); Globe Newspaper Co. v. Pokaski, 868 F.2d 497 (1st Cir. 

1989), extends to civil complaints when received by a court for filing; and (2) the 

applicable level of scrutiny for testing policies that deny access until after 

complaints are processed and accepted by clerks, which has taken days and weeks.  
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STATEMENT OF JURISDICTION 

 This action arises under the First and Fourteenth Amendments to the U.S. 

Constitution and the Civil Rights Act, 42 U.S.C. § 1983. The district court had 

subject matter jurisdiction pursuant to 28 U.S.C. §§ 1331 (federal question), 1343 

(civil rights), and 2201 (declaratory relief). 

 The district court’s judgment of dismissal disposing of all parties’ claims 

was entered July 16, 2021.  Addendum (“Add”) 42.  The Notice of Appeal was 

timely filed August 12, 2021.  Record Appendix (“R.A.”) 427.  This Court has 

jurisdiction under 28 U.S.C. § 1291. 
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1.  Where the Media sued to prohibit Defendants-Appellees (“Defendants”) 

from continuing to deny the press and public access to new complaints until after 

clerical review, docketing and processing – which took “several days to two 

weeks” when the First Amended Complaint (“FAC”) was filed, R.A. 133, ¶ 45 – 

did the district court err in granting Defendants’ Rule 12(b)(6) motion to dismiss 

on the ground the Media had not alleged a plausible claim for violation of the First 

Amendment right of “contemporaneous” and “timely” access to new complaints 

recognized in cases such as Courthouse News Serv. v. Schaefer, 2 F.4th 318 (4th 

Cir. 2021); Courthouse News Serv. v. Planet, 614 F. App’x 912 (9th Cir. 2015) 

(“Planet II”) (reversing 12(b)(6) dismissal); and Courthouse News Serv. v. Gabel, 

2021 WL 5416650, *10 (D. Vt. Nov. 19, 2021) (denying motion to dismiss)? 

(A)  Did the district court err in not deciding whether the right of 

contemporaneous access attaches on receipt of complaints by a court for filing – 

as numerous courts have held – but instead holding “there is no right of 

instantaneous access upon the court’s receipt of new civil complaints,” Add. 39 

(emphasis in original), where the FAC alleged denials of access for days and 

weeks, and Defendants acknowledged ongoing delays of at least one business day 

despite speeding up processing after the FAC was filed? 
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 (B)  Did the district court err in refusing to credit or draw reasonable 

inferences from the allegations of how long access was denied because the FAC 

contained no allegations of how long access was denied after a revised rule took 

effect 20 days after the FAC was filed? 

(C)  Did the district court err in finding – on the basis of evidence submitted 

on Defendants’ Rule 12(b)(1) motion and the Media’s motion for a preliminary 

injunction, and without converting the Rule 12(b)(6) motion into one for summary 

judgment – that denying access under the revised rule to more than one-quarter of 

complaints for at least one business day after the Media filed suit meant, as a 

matter of law, Defendants had not violated the right of “contemporaneous access 

to new complaints,” Add. 40 n.26, where a more successful effort to speed up 

processing after the media filed suit did not prevent a practice of denying access 

until after processing from being found to violate the right of “contemporaneous” 

access, which means “‘the same day on which the complaint is filed, insofar as is 

practicable,’” Courthouse News Serv. v. Schaefer, 440 F. Supp. 3d 532, 559 (E.D. 

Va. 2020), aff’d, 2 F.4th 318 (4th Cir. 2021),1 and where the FAC alleged facts 

showing access on the same day to all non-confidential complaints is practicable 

under the e-filing system used in Maine? 

                                                 
1 Throughout this brief, all emphases are added, and citations to quotations within 

quotations are omitted, unless otherwise noted.  
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2.  Did the district court err in finding a rule barring access to complaints 

until after processing is subject to intermediate time, place and manner scrutiny 

rather than the “rigorous” scrutiny articulated in Press-Enterprise II, which was 

used to decide if policies barring access until after processing deny the right of 

timely access in cases such as Courthouse News Serv. v. Planet, 947 F.3d 581, 

595-96 & n.9 (9th Cir. 2020) (“Planet III”) (rejecting time, place and manner), 

Gabel, 2021 WL 5416650 at *13, and Courthouse News Serv. v. New Mexico 

Admin. Office of Courts, 2021 WL 4710644, *41 (D.N.M. Oct. 8 2021) (same), 

and which this Circuit applied in access cases such as Pokaski and In re 

Providence Journal Co., 293 F.3d 1, 10-11 (1st Cir. 2002)? 

3.  Did the district court err in finding Defendants passed the time, place 

and manner test where this Circuit has reversed dismissal on “the pleadings” 

under this “fact-sensitive” test, Asociacion de Educacion Privada de Puerto Rico 

v. Echevarria-Vargas, 385 F.3d 81, 86-87 (1st Cir. 2004), and the pleadings do 

not meet that test here, where denying access to all complaints until reviewed for 

formalities like bar numbers is not narrowly tailored to serve a significant interest?  

4.  Did the district court err in dividing the Media’s claim into facial and as-

applied challenges then rejecting both on the pleadings, where the distinction does 

“not [go to] what must be pleaded,” Citizens United v. Federal Election Comm’n, 

558 U.S. 310, 331 (2010), and the FAC stated a plausible claim for both? 
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STATEMENT OF THE CASE 

 Journalists have long had the ability – in Maine and elsewhere – to review 

and report on non-confidential civil complaints the day they are submitted to court 

clerks, regardless of whether clerks have docketed or processed them.  See R.A. 

129, ¶ 32.  With the advent of e-filing, that began to change.  Although most 

federal district courts and many state courts continued to allow access upon filing, 

Courthouse News Serv. v. Planet, 750 F.3d 776, 780-81 (9th Cir. 2014) (“Planet 

I”), some state courts began to delay access until after clerks review, process and 

enter the complaints.  See, e.g., R.A. 132, ¶¶ 41-42; Gabel, 2021 WL 5416650 at 

*3.  This is an elaborate process.  R.A. 292-93, 327, ¶ 8; New Mexico Admin. 

Office of Courts, 2021 WL 4710644 at *5-7.  Complaints sit in a non-accessible 

electronic queue until a clerk finds time to start and complete this work, which 

results in access being denied for days or weeks after complaints are submitted for 

filing.  R.A. 122-23, ¶¶ 4-5; 128-31, ¶¶ 29-38; 133, ¶ 45. 

 Where this has occurred, media plaintiffs – led by Courthouse News – have 

successfully sued for declaratory and/or injunctive relief restoring timely access to 

newly filed complaints.  Schaefer, 2 F.4th at 325-29; Planet III, 947 F.3d at 589-

98; Gabel, 2021 WL 5416650 at *9-18; New Mexico Admin. Office of Courts, 

2021 WL 4710644 at *37; Courthouse News Serv. v. Tingling, 2016 WL 8505086 

(Order) & 8739010 (Transcript) (copy at R.A. 45-100) (S.D.N.Y. Dec 16, 2016); 
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Courthouse News Serv. v. Jackson, 2009 WL 2163609 (S.D. Tex. July 20, 2009). 

 Defendants in these cases often move to dismiss.  However, until this case, 

only one court had found the media failed to state a plausible First Amendment 

claim for denial of the “‘right of timely access,’” and it was quickly reversed.  

Planet II, 614 F. App’x at 914-15.  The Media ask this Court to do the same. 

A. Defendants Denied Access To Complaints For Days And Weeks 

 

In August 2020, Maine’s Supreme Judicial Court (“SJC”) enacted the 

“Maine Rules of Electronic Court Systems” (“RECS”) to govern e-filing in state 

courts.  R.A. 166, ¶ 4.  In December 2020, RECS 4(A) was amended to enact a 

statewide policy of denying public access to new complaints “until three business 

days after the court clerk has accepted the submissions of both the case initiating 

documents and proof of service of process of those documents on at least one 

defendant.”  R.A. 128, ¶ 29.  Rule 4 prevented the press and public from viewing 

new complaints “for days, and in some cases weeks.”  R.A. 122, ¶ 3. 

On February 3, 2021, three media entities whose reporters regularly cover 

Maine courts sued under 42 U.S.C. § 1983, asserting that Rule 4 violates the First 

Amendment right of access to court records.  R.A. 8.  Plaintiffs are Courthouse 

News, a national news organization that reports on civil litigation in state and 

federal courts throughout the country; MTM Acquisition, which publishes the 
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Portland Press Herald, Maine Sunday Telegram, Kennebec Journal and Morning 

Sentinel; and SJ Acquisition, which publishes the Sun Journal.  R.A. 10, ¶¶ 8-10. 

The Media alleged that the press and the public historically had access to 

new complaints when they were submitted to Maine courthouses, and that e-filing 

poses no practical impediment against providing similarly contemporaneous 

access, as illustrated by the many courts elsewhere that provide it.  R.A. 15, ¶¶ 29-

30.  Indeed, the Media alleged that e-filing automates basic intake tasks that clerks 

previously performed manually, which makes it easier, not more difficult, for 

courts to provide timely access to the public.  Id. 

The Media’s complaint named as Defendants the Maine officials 

responsible for implementing the rules on electronic filing and access to court 

records: James Glessner, in his official capacity as State Court Administrator; and 

Peter Schleck, in his official capacity as Clerk of the Penobscot County Superior 

Court, the first court to impose mandatory electronic filing.  R.A. 11, ¶¶ 12-17. 

With their complaint, the Media filed a motion for a preliminary injunction 

to enjoin Defendants from enforcing Rule 4’s denial of access to new complaints 

and related records for at least three business days, and often more.  R.A. 20. 

On February 19, 2021, Bangor Publishing Company, which publishes the 

Bangor Daily News, moved to intervene as a plaintiff, and filed a proposed 

complaint also asserting a violation of its First Amendment rights.  R.A. 105.   
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B. After The Media Sued, Rule 4(A) Was Revised, But Access To 

Complaints Continued To Be Denied For Up To Two Weeks 

 

In response to the Media’s complaint and motion, the state revised RECS 2 

and 4 on February 22.  R.A 129, ¶ 33.  As revised, Rule 4(A) no longer requires 

clerks to deny access until three business days after service.  Instead, it requires 

clerks to withhold access until a clerk’s “acceptance” and “entry” of the document 

into an “electronic case file.”  R.A. 129-30, ¶¶ 34-35.  

From January 1 to February 24, 2021, some 20 civil complaints were filed 

in Penobscot County Superior Court, but Courthouse News’ reporter was allowed 

to review only eight of them, and “all of those after a delay of several days to two 

weeks.”  R.A. 133, ¶ 45.  Consequently, the Media on February 25 filed their 

FAC, challenging Rule 4 as amended December 14 and revised February 22.    

As revised in February, Rule 4(A) provides that “[u]nless prohibited by law 

or by court order, a court record in a civil case is accessible by the public upon 

entry into the electronic case file.” Add. 4.  However, the RECS also require that 

“entry” of a document submitted for e-filing cannot occur until “acceptance,” 

which comes “after a court clerk has determined that the submission complies 

with M.R. Civ. P. 5(f) and Rule 34 of these rules.”  R.A. 248.  

These rules contain a number of ministerial requirements.  Maine R. Civ. P. 

5(f) requires complaints to be (1) signed and contain an attorney’s bar number, 

and (2) accompanied by a filing fee and summary sheet.  RECS Rule 34 requires 
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electronic documents to (3) be in the form of a PDF, (4) electronically converted 

to PDF rather than scanned, (5) not exceed 50 megabytes, with documents over 50 

megabytes “broken down and submitted as separate files that do not exceed 50 

megabytes each,” (6) be accompanied by descriptions of each part with “[a]ll 

documents ... submitted individually as separate files with the same submission,” 

(7) include in the “‘Filing Description’ field a description that clearly identifies 

each document,” (8) include a “detailed caption title, filing description in the EFS, 

and .pdf file title” that are “substantially identical,” and (9) be self-contained and 

not contain live links to external papers or websites.  R.A. 292-93. 

Nearly two months after the Media filed their FAC, Defendant Glessner 

submitted a sworn declaration conceding that revised Rule 4, as effective March 

15, contains additional, unwritten ministerial requirements for which clerks must 

review new complaints before permitting public access.  These are: (10) “whether 

the correct document security type has been selected,” (11) “whether the correct 

case type has been selected (which determines the filing fee charged),” (12) 

whether “the correct filing type has been selected,” (13) “whether the document is 

legible,” (14) “whether the document is a duplicate of one which has already been 

entered,” (16) “whether the document has been filed in the correct court,” and 
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(17) whether “the correct parties have been identified.”  R.A. 327, ¶ 8.2 

The RECS treat “entry” of a record into the electronic case file as distinct 

from – and subsequent to – its filing.  Under Rule 35(B), the “file date” of a 

complaint is “the date it is submitted.”  R.A. 294-95.  That date is the critical case-

initiating event.  “For a document electronically submitted, the file date will apply 

for purposes of meeting the statute of limitations or any other filing deadlines, 

even if the document is accepted by the clerk on a later date ….” Id.  Per Rule 

35(E), if the ministerial requirements listed above are not met, the complaint is 

still timely so long as the filer fixes any mistakes within four days.  R.A. 296.  

The revised Rule 4 does not provide any time frame within which clerks 

must undertake the 17-point process to review, accept and enter a complaint.   

R.A. 130, ¶ 36.  The period during which access to new complaints is withheld 

therefore includes not only the time necessary to complete this “processing,” but 

also the time complaints sit in the system waiting for a clerk to begin this process, 

on their own schedule.  See R.A. 130-31, ¶¶ 35-39 

                                                 
2 The information was disclosed in the Second Declaration of Defendant Glessner, 

filed April 13 in opposition to the Media’s second preliminary injunction motion.  

Accordingly, it was not available to the Media when the FAC was filed February 

25.  But the Court may consider it a judicial admission for purposes of this appeal, 

see, e.g., Purgess v. Sharrock, 33 F.3d 134, 144 (2d Cir. 1994), or take judicial 

notice of it under Fed. R. Evid. 201(b)(2).  Either way, the Court may consider 

these additional, unwritten review tasks in determining whether the Media’s 

challenge to revised Rule 4(A) states a plausible claim for relief.   
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When the Media filed the FAC, public and press review of new complaints 

was being denied for days or weeks under the no-access-before processing policy 

in Rule 4.  As the FAC alleged, this delay was confirmed by an email from 

Defendants’ courts:  “[U]nder the electronic filing system as it exists today, filers 

of electronic documents automatically receive a message from the e-filing system 

stating that they should expect the clerk’s office to take up to ‘24 business hours,’ 

which presumably means three business days, ‘for clerk office processing’ of an 

e-filed document.”  Id., ¶ 36.  The FAC included a computer screenshot of such a 

notice recently generated by the e-filing system in Penobscot County Superior 

Court.  Id.  The FAC noted that a three-business-day delay would translate to a 

six-day delay for complaints filed on a Friday before a long weekend.  Id., ¶ 38.  

C. Defendants Moved To Dismiss The FAC, Promising Faster Access  

 

On March 1, Defendants moved to dismiss the FAC pursuant to Fed. R. 

Civ. P. 12(b)(1) & (6).  R.A. 150.  Defendants argued (1) the Media’s challenge to 

the December 2020 version of Rule 4 was moot in light of the February revision; 

(2) their challenge to Rule 4 as revised in February 2021 was “not ripe for 

adjudication” because it would not become effective until March 15, and thus the 

Media did not know the extent of delays resulting from it; and (3) the FAC failed 

to state a First Amendment claim upon which relief could be granted.  
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With their motion, Defendants submitted the Declaration of Defendant 

Glessner, which asserted that “the SJC expects that, except in extraordinary 

circumstances,” the clerk’s “ministerial” review process “will be completed within 

four business hours.”  R.A. 166-68, ¶¶ 12, 15.  Glessner also asserted the “24 

business hour” notification email quoted in the FAC was “outdated,” presumably 

in light of the new, uncodified four-business-hour “expectation.”  Id., ¶ 15.3 

Also on March 1, the SJC issued a temporary directive providing that 

“paper versions of any pleading entered into the pilot program of the Odyssey 

case management system at the Penobscot Judicial Center or the Business and 

Consumer Docket that are not designated as nonpublic may be produced and 

provided at no charge upon demand to any member of the public.”  R.A. 177.  

Under this temporary directive, the press and public could obtain newly “entered” 

complaints – i.e., those for which the 17-part processing had been completed – 

notwithstanding the continued applicability of the December 2020 version of Rule 

4 and its prohibition on access until three days after return of service.  The 

temporary directive expired at midnight on March 14, 2021.  Id. 

 

                                                 
3 Defendants filed this Glessner Declaration in support of their 12(b)(1) motion.  

They did not expressly ask the court to consider this declaration in support of their 

12(b)(6) motion.  Nor could it.  But, as explained below, it appears the court did. 
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D. Despite The Promise Of Faster Access, Evidence On The Media’s 

Injunction Motion Showed Ongoing Delays Of One To Three Weeks  

 

In light of the temporary directive, the Media withdrew their initial motion 

on March 4.  On March 17, they filed a Second Motion for a Preliminary 

Injunction to enjoin Defendants from enforcing the revised Rule 4 to the extent it 

required clerks to bar the public and press from seeing new complaints until after 

they are processed and entered into the system.  R.A. 185.  In support, the Media 

submitted declarations from Courthouse News’ journalists showing that the 

Penobscot County clerk’s office had taken more than 24 hours to “enter” some 

complaints, notwithstanding the SJC’s stated four-business-hour “expectation,”  

and nine cases filed between February 19 and March 10 were all still unavailable 

on March 11, up to “20 days” after filing.  R.A. 190; 230, ¶ 9; 246, ¶¶ 4-5.  

Defendants’ opposition leaned heavily on the SJC’s speculation that revised 

Rule 4 would delay access only a maximum of four business hours.  R.A. 305. 

Defendants did not dispute the Media’s evidence that the period between 

submission and “entry” had taken much longer than four business hours over the 

previous weeks.  In a Second Declaration, however, Defendant Glessner claimed 

“[t]he SJC . . . did not, until March 15, 2021, expect clerks to review and enter 

cases within four business hours” on the theory that the December 2020 version of 

Rule 4 remained in effect and “continued to limit public access to newly-filed 

complaints until three business days after the clerk received proof of service of 
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process,” R.A. 326, ¶ 4, even though the temporary directive had lifted the ban on 

access until after service.  That may be why his original declaration drew no such 

distinction in asserting the SJC “expects” the same “ministerial process” of 

processing, approving and entering a new complaint “will be completed within 

four business hours,” R.A. 168, ¶ 12, an expectation that proved unfounded.   

After the Media filed the FAC, the warning to allow 24 business hours for 

processing was removed from the “Submitted Filing Notification” emails.  R.A. 

362, ¶ 7.  They now say the filing has been submitted to the clerk’s office.  Id. 

E. At The Hearing, The Court Invited Evidence Of Post-FAC Delays 

 

On June 9, the pending motions were argued.  In response to the court’s 

question asking if the Media alleged Rule 4 was unconstitutional “as applied,” 

counsel said it was “more” of a facial challenge because Rule 4(A) denied access 

until after processing without satisfying constitutional scrutiny, but could also be 

“as applied.”  R.A. 372-73.  The court ordered the Media to file a notice of an as-

applied challenge and any further evidence of delays by June 14.  See R.A. 417.  

On that day, the Media filed a notice of an “as applied” challenge and 

submitted evidence showing revised Rule 4 continued to result “in delays in 

access to a substantial percentage of newly filed complaints until after the date of 

filing.”  R.A. 417-18.  From March 15 to June 8, some 27 percent of new 

complaints were withheld at least one day.  R.A. 420, ¶ 6.  In a Third Declaration, 
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Defendant Glessner asserted all but one of the delayed complaints “were available 

to the public … in less than four business hours, consistent with the expectation of 

the [SJC].”  R.A. 424, ¶ 6.  But as his Second Declaration had acknowledged, 

Maine’s e-filing courts had begun “divert[ing] greater clerk resources to the entry 

of new cases.”  R.A. 326, ¶ 5.  As the Media noted, this was hardly the first time 

state clerks had sped up processing after a lawsuit was filed.  R.A. 348-49, ¶¶ 2-4.   

F. The Court Dismissed The FAC, Which Was Filed In February, For Not 

Alleging Delays In Access After Revised Rule 4 Took Effect March 15 

 

  On July 16, the court issued its “Order on Defendants’ Motion to Dismiss 

and Plaintiffs’ Second Motion for Preliminary Injunction.”  Add. 1.  It denied 

Defendant’s motion under Rule 12(b)(1) on ripeness grounds because “Plaintiffs 

allege that they are being deprived of their First Amendment rights and injured by 

the March RECS provisions that delay press access to complaints until after entry 

by the clerk.  Assuming this to be true, this creates a direct and immediate 

dilemma for the parties and hardship to the Plaintiffs ….”  Id. at 14-15.4   

But the court did not “assum[e]” the delays alleged in the FAC “to be true” 

in ruling on Defendants’ motion under Rule 12(b)(6).  Rather than draw a 

reasonable inference from the facts alleged that new complaints would continue to 

be withheld for processing for several days – including when and if clerks stopped 

                                                 
4 It did not address mootness because the Media had agreed their challenge to the 

December 2020 version of Rule 4 was mooted by the February revisions.  Add. 9. 
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speeding up processing after the motions were decided – the court treated as true 

Defendant Glessner’s contrary declaration testimony that the email cited in the 

FAC evincing the delay was “outdated, sent under the pre-March 15 abrogated 

version of the RECS, and does not reflect how clerks are proceeding under the 

current RECS since the March 15, 2021 amendment.”  Id. at 17 n.15.   

While the court found the press and public have a First Amendment “right 

of timely access to newly filed civil complaints,” id. at 39, it held the FAC alleged 

no actionable denial of that right because it alleged no “instance where access was 

delayed after March 15,” id. at 40, a full 20 days after the FAC was filed.5  The 

court thus characterized the Media’s claim as turning on whether there is a “right 

of instantaneous access upon the court’s receipt of new civil complaints” and 

“conclude[d], as a matter of law,” there is not.  Id. at 39 (emphasis in original).   

Defendants’ “expectation” that processing would generally be done in a 

“four-business-hour” window, Add. 8, also appeared to influence the court’s 

conclusion that the case was only about “the timing, not the denial,” of access.  Id. 

                                                 
5 This was why the court rejected, on a 12(b)(6) motion, the Media’s “as applied” 

claim.  Add. 40.  With respect to their facial challenge, the court declined to draw 

the inference from Rule 4’s failure to set forth any time limit on processing that 

clerks could take as long they wanted, as reflected in the long delays alleged in the 

FAC.  Instead, the court drew the opposite inference from Rule 4’s silence:  

“Because the Plaintiffs have alleged nothing more than an indeterminate delay 

between the receipt of a complaint and the time it becomes accessible to the 

public, the Plaintiffs fail to state a claim.”  Id. 
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at 33.  For that reason, the court applied “time-place-manner analysis,” a “more 

relaxed form of scrutiny,” id. at 35-36, than the “‘rigorous’” review courts 

typically “apply to [a] limitation on access.”  Planet III, 947 F.3d at 596. 

 The court then found revised Rule 4 passed the time, place or manner test as 

a matter of law.  The court held that Rule 4(A) is content-neutral and “appears on 

the record before me” to be “narrowly tailored to serve the interest of the state 

court” in “ensuring compliance with court rules, minimizing the risk of harm to 

those involved in court proceedings, and protecting privacy.”  Add. 36.  Left 

unsaid was how reviewing complaints for harmful content was content-neutral, or 

how any interest asserted by Defendants was properly before the court under Rule 

12(b)(6).  That record was limited to the FAC and revised RECS, which said 

clerks were not to review complaints for harmful or private content – under Rule 

12, filers are solely responsible for redacting private content – or anything other 

than compliance with the “ministerial” filing formalities in Maine R. Civ. P. 5(f) 

and RECS 34, such as signatures and bar numbers.  R.A. 248-50.  And the court 

never addressed the apparent contradiction at the core of its ruling: how the delays 

in access alleged in the FAC – “[a]ssuming [them] to be true” – were sufficient to 

establish constitutional injury under Rule 12(b)(1), Add. 14-15, but were not 

sufficient to establish a plausible claim of constitutional injury under 12(b)(6).   
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ARGUMENTSUMMARY OF THE  

 The filing of a complaint is the opening bell in a new lawsuit.  Through the 

complaint, the public – usually via the press – learns the power of the judiciary 

has been invoked, by whom, and to what end.  Because the “fact of filing a 

complaint, whatever its veracity, is a significant matter of record,” Bernstein v. 

Bernstein Litowitz Berger & Grossman LLP, 814 F.3d 132, 140 (2d Cir. 2016), 

and given “the immediate consequences precipitated by filing a complaint,” 

Schaefer, 2 F.4th at 327, every court to consider the question has found the public 

and press have a First Amendment right of “contemporaneous access to newly 

filed civil complaints,” id., which “attaches at the moment of filing, i.e., when the 

complaint is received by the court.”  Planet III, 947 F.3d at 588. 

 Consequently, policies that deny access until after complaints are docketed 

and processed have been repeatedly held to violate the “right of timely access,” 

especially where, as here, they result in “meaningful delays in access.”  Id. at 585, 

597; Schaefer, 2 F.4th at 328 (“‘contemporaneous’” means access “‘the same day 

on which the complaint is filed, insofar as is practicable’”). 

 In this case, the Media challenge a policy that, as Defendants’ clerks 

admitted in emails to filers, denied access to complaints at least three court days 

for processing, and the facts alleged show the delays were meaningful – ongoing, 

pervasive and often longer than three days.  Maine later changed its emails to 
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filers so they no longer say how long access will be denied, but still denies access 

until after processing.  While Defendants “expect[]” complaints to be available 

“within four business hours,” Add. 5, access was routinely denied three days to 

three weeks.  Even after clerks sped up processing, 27 percent of complaints were 

held at least one day.  The Media also alleged facts showing access the day of 

filing is practicable; indeed, it is the actual practice in most federal and many state 

trial courts around the country. 

 These circumstances mirror Schaefer, which held that denying access until 

after processing violated the First Amendment, despite “improved access” after 

suit was filed so that 88-92 percent were available “the day of filing.”  2 F.4th at 

322-23.  Yet the district court here dismissed on the theory that the Media sought 

a “right of instantaneous access” beyond the “right of ‘contemporaneous access’” 

in Schaefer.  Add. 28, 39 (emphasis in original).  In erroneously deciding the issue 

on the pleadings, the court authorized Defendants to deny access for as long as 

they want – until clerks have time to process complaints under a rule setting no 

time limit – for no significant reason.  In so ruling, the court exceeded the scope of 

Rule 12(b)(6);6 misread Schaefer, Planet III and Pokaski, among other precedent; 

                                                 
6 See Planet I, 750 F.3d at 788 (“there is no question that CNS … alleged a 

cognizable injury cause by the [clerk’s] denial of timely access to newly filed 

complaints”); Planet II, 614 Fed. App’x at 914-15 (reversing Rule 12(b)(6) 

dismissal on remand from Planet I and reassigning case to new judge). 
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applied the wrong level of scrutiny and misapplied the scrutiny it used.   

 Reversal is thus required.  And something more than a mere remand is 

warranted.  Although “every circuit to consider the issue has uniformly 

concluded” that “the First Amendment right of access to information reaches civil 

judicial proceedings and records,” including complaints, Planet III, 947 F.3d at 

590 & n.3, “the exact contours of this First Amendment right are still being 

defined,” and this Circuit has yet to address them in this context.  Add. 18, 22-24.  

Accordingly, “timely guidance is appropriate” because “[q]uestions regarding the 

proper interpretation of [this right] are sure to arise on remand.”  Carparts Distrib. 

Ctr., Inc. v.  Auto Wholesaler’s Ass’n, 37 F.3d 12, 15 (1st Cir. 1994).   

 Given the importance of the constitutional issues at stake – and their 

implications for other cases involving the right of access – this Court should “take 

this opportunity to resolve … [t]he existence of the First Amendment right,” 

Hartford Courant Co. v. Pellegrino, 380 F.3d 83, 90-91 (2d Cir. 2004), and re-

affirm the principle that “even a one to two day delay impermissibly burdens the 

First Amendment.”  Pokaski, 868 F.2d at 507.  Specifically, the Court should hold 

that the access right attaches when complaints are received for filing and a denial 

of “timely” access must survive the “rigorous” scrutiny, Planet III, 947 F.3d at 

596, required by the Supreme Court and this Circuit’s precedent.   
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I. 

THIS COURT REVIEWS DE NOVO WHETHER THE FACTS ALLEGED 

SHOW A PLAUSIBLE DENIAL OF THE RIGHT OF TIMELY ACCESS 

 None of the district court’s errors can be shielded from reversal by the 

standard of review.  This Court “review[s] the dismissal of a complaint under Rule 

12(b)(6) de novo.” Ocasio-Hernández v. Fortuño-Burset, 640 F.3d 1, 7 (1st Cir. 

2011).  It also “review[s] constitutional access claims de novo.”  In re Boston 

Herald, Inc., 321 F.3d 174, 182 (1st Cir. 2003).  

 On a 12(b)(6) motion, a district court must “‘accept as true all well-pleaded 

facts alleged in the complaint and draw all reasonable inferences therefrom in the 

pleader’s favor.’” Rodríguez-Reyes v. Molina-Rodríguez, 711 F.3d 49, 52-53 (1st 

Cir. 2013).  It “‘may augment these facts and inferences with data points gleaned 

from documents incorporated by reference into the complaint, matters of public 

record, and facts susceptible to judicial notice.”’ Id. at 53.  

 To survive a 12(b)(6) motion, plaintiffs need only state a “plausible” claim 

for relief.  That requires a complaint to “contain enough factual material ‘to raise a 

right to relief above the speculative level on the assumption that all the allegations 

in the complaint are true.’”  Ocasio-Hernández, 640 F.3d at 12.  Dismissal is only 

appropriate “if the complaint fails to set forth ‘“factual allegations, either direct or 

inferential, respecting each material element necessary to sustain recovery.”’” 

Gagliardi v. Sullivan, 513 F.3d 301, 305 (1st Cir. 2008).  A plaintiff “need not 
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plead facts sufficient to establish a prima facie case.”  Rodríguez-Reyes, 711 F.3d 

at 54.  The relevant question is whether the plausibility standard is met in light of 

the “cumulative” effect of the facts alleged as a whole, viewed in the light most 

favorable to the plaintiff.  Ocasio-Hernández, 640 F.3d at 14, 19. 

 As the Media will show, the district court failed to follow these rules.  

II. 
 

THE RIGHT OF ACCESS TO COMPLAINTS ATTACHES ON RECEIPT; 

POLICIES THAT RESULT IN ONGOING AND PERVASIVE DELAYS 

PAST THAT POINT MUST SURVIVE CONSTITUTIONAL SCRUTINY 

 

 “[T]he Supreme Court originally recognized the First Amendment right of 

access in the context of criminal trials,” Planet I, 750 F.3d at 786, in a quartet of 

cases7 culminating in Press-Enterprise II.8  Although the Supreme Court and this 

Circuit have not addressed whether this right applies to civil proceedings and 

records, “the federal courts of appeals widely agree that it does,” as “every circuit 

to consider the issue has uniformly concluded that the right applies to both civil 

                                                 
7 The earlier cases were Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 

(1980); Globe Newspaper Co. v. Superior Court, 457 U.S. 596 (1982); and Press-

Enterprise Co. v. Superior Court, 464 U.S. 501 (1984) (“Press-Enterprise I”). 

8 In a fifth case, the Supreme Court unanimously held Puerto Rico was bound by 

Press-Enterprise II, despite some differences in how preliminary hearings were 

conducted there, because the test for access “does not look to the particular 

practice of any one jurisdiction, but instead ‘to the experience in that type or kind 

of hearing throughout the United States.’”  El Vocero de Puerto Rico v. Puerto 

Rico, 508 U.S. 147, 150 (1993) (per curiam) (quoting Rivera-Puig v. Garcia-

Rosario, 983 F.2d 311, 323 (1st Cir. 1992)) (emphasis in original). 

Case: 21-1624     Document: 00117819729     Page: 35      Date Filed: 12/08/2021      Entry ID: 6464579



23 
 

 

and criminal proceedings.” Planet III, 947 F.3d at 590 (citing Dhiab v. Trump, 

852 F.3d 1087, 1099 (D.C. Cir. 2017)) (Rogers, J. concurring in part) (collecting 

cases).  Similarly, “each federal court to reach this question ha[s] found that the 

First Amendment applies” to “newly-filed civil complaints.”  Schaefer, 440 F. 

Supp. 3d at 555.  This includes the Second, Fourth and Ninth Circuits, Bernstein, 

814 F.3d at 141; Schaefer, 2 F.4th at 326-27; Planet III, 947 F.3d at 591, and 

district courts in three others.  New Mexico Admin. Office of Courts, 2021 WL 

4710644 at *38; Courthouse News Serv. v. Brown, 2018 WL 318485, *4 (N.D. Ill. 

Jan. 8, 2018), rev’d on other grounds, 908 F.3d 1063 (7th Cir. 2018);9 Courthouse 

                                                 
9 The Seventh Circuit reversed because it thought the district court should have 

abstained under “the principles of Younger” v. Harris, 401 U.S. 37 (1971), and 

“its extensions in O’Shea [v. Littleton, 414 U.S. 488 (1974)] and Rizzo [v. Goode, 

423 U.S. 362 (1976)],” Brown, 908 F.3d at 1071-73, even though “[t]he Seventh 

Circuit acknowledged that the facts … did not fit perfectly within the … 

abstention doctrines.”  Courthouse News Serv. v. Gilmer, 2021 WL 2438914, *6 

(E.D. Mo. June 15, 2021).  Brown did not cite, and cannot be squared with, the 

Supreme Court’s recent reversal of abstention, which held “Younger extends” 

only to “three ‘exceptional circumstances’” that do not exist here.  Sprint 

Commc’ns, Inc. v. Jacobs, 571 U.S. 69, 71 (2013).  Brown has thus been rejected 

by the Fourth and Ninth Circuits, Schaefer, 2 F.4th at 324-25 & n.2; Planet III, 

947 F.3d at 591 n.4, and district courts.  See, e.g., Gabel, 2021 WL 5416650 at 

*11-13; New Mexico Admin. Office of Courts, 2021 WL 4710644 at *36.  It has 

been followed only in Gilmer, which is on appeal.   

The district court did not abstain “because the Defendants did not raise 

abstention,” but found “the reasoning” of Brown and Gilmer “somewhat 

persuasive.”  Add. 16 n.14.  However, it did not mention Sprint, nor that “Brown 

and Gilmer remain outliers,” Gabel, 2021 WL 5416650 at *11, nor Rivera-Puig, 

in which this Court rejected Younger abstention where the media challenged a 

restriction on access in state court.  983 F.2d at 319-20. 
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News Serv. v. Jackson, 2010 WL 11546125 (S.D. Tex. March 2, 2010); accord 

Gabel, 2021 WL 5416650 at *10; Tingling, 2016 WL 8739010. 

Where a First Amendment right of access exists, a necessary corollary 

concerns the “Scope of the Right,” Schaefer, 440 F. Supp. 3d at 559 (heading) – 

i.e., “when access is required.”  Schaefer, 2 F.4th at 327.  Answering this question 

is essential because the First Amendment is implicated once the right attaches.  

Withholding access from that point does not invariably violate the First 

Amendment, but it does require a justification sufficient to satisfy constitutional 

scrutiny.  Planet III, 947 F.3d at 596-600 (finding clerk’s “‘no-access-before-

process’ policy” failed constitutional scrutiny, but replacement policy passed the 

same scrutiny because clerk had no reasonable alternative to terminating access 90 

minutes before filing ended during severe “statewide budget crisis”). 

Federal courts have consistently held the right of access “‘“attaches when 

the complaint is filed” in a traditional sense – when it is in the court’s 

possession[,]’” Gabel, 2021 WL 5416650 at *13 (quoting New Mexico Admin. 

Office of Courts, 2021 WL 4710644 at *39) (quoting Planet III, 947 F.3d at 585), 

and that this right is one of “‘timely’” and “‘contemporaneous’” access.  Id. at *13 

(quoting Planet III, 947 F.3d at 585) and *14 (quoting Schaefer, 2 F.4th at 328); 

New Mexico Office of Courts, 2021 WL 4710644 at *38; Jackson, 2010 WL 

11546125 at *1 (“Plaintiff has a right of timely access under the First Amendment 

Case: 21-1624     Document: 00117819729     Page: 37      Date Filed: 12/08/2021      Entry ID: 6464579



25 
 

 

to … newly-filed petitions”); see Bernstein v. Bernstein Litowitz Berger & 

Grossmann LLP, 2016 WL 1071107, *7-8 (S.D.N.Y. Mar. 18, 2016) (rejecting 

argument that right of access did not attach to complaint where case settled 

immediately after filing), aff’d, 814 F.3d 132 (2d Cir. 2016). 

Here, the district court correctly found a “First Amendment right of public 

access to civil complaints.”  Add. 33.  But it failed to answer the “related[]” 

question of “at what point in time that right attaches,” Planet III, 947 F.3d at 590, 

despite acknowledging the Media’s “claims hinge on their allegations that the 

constitutional right to access newly filed civil complaints attaches upon receipt … 

and before the clerk processes and enters the complaints in the electronic case 

file.”  Add. 38-39.10  Instead, the court framed the question as whether there is a 

right of “instantaneous access” in the abstract, without considering the delays 

alleged in the FAC.  Id. at 39.  That was error.  Planet II, 614 F. App’x at 914 

(reversing dismissal where “district court erred by evaluating the question of 

same-day access as a purely legal question divorced from the legal framework … 

and from the allegations in CNS’s complaint”); see Schaefer, 2 F.4th at 327-28 

(“contemporaneous access” requires access the day of filing unless not 

practicable, which is not the same as requiring “perfect or instantaneous access”).  

                                                 
10 Defendants argued “there is no First Amendment right of access to civil 

complaints upon receipt under the … ‘experience and logic’ test.” Add. 16. 
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A. The Court Below Correctly Found A Right Of Access To Complaints 

The district court recognized that “‘[c]ourts must apply the Press-

Enterprise II standards to a particular class of documents or proceedings [to] 

determine whether the right [of access] attaches to that class.’”  Add. 30 (quoting 

In re Boston Herald, 321 F.3d 174, 184 (1st Cir. 2003)).  Under the Press-

Enterprise II test, “courts should consider two complementary considerations: 

‘whether [they] have historically been open to the press and general public’ (the 

‘experience’ prong), and ‘whether public access plays a significant positive role in 

the functioning of the particular process in question’ (the ‘logic’ prong).” U.S. v. 

Kravetz, 706 F.3d 47, 53-54 (1st Cir. 2013) (quoting 478 U.S. at 8-9). 

 As the district court also recognized, federal courts have widely held that 

civil proceedings in general, and non-confidential civil complaints in particular, 

easily pass this test.  Add. 24-30 (citing cases). 

 With respect to complaints, there is an undisputed long history of access to 

newly filed complaints, as the district court found.  Add. 30-31; Schaefer, 2 F.4th 

at 326 (“‘no dispute that, historically, courts have openly provided the press and 

general public with access to civil complaints’”); Bernstein, 814 F.3d at 141 

(“experience” prong of Press-Enterprise II test supports First Amendment right of 

access because “[c]omplaints have historically been publicly accessible by default, 

even when they contain arguably sensitive information”); New Mexico Admin. 
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Office of Courts, 2021 WL 4710644 at *38 (“Courthouse News has shown that 

access to newly filed non-confidential civil complaints ‘ha[s] historically been 

open to the press and general public’ under the first prong of Press-Enterprise II’s 

experience and logic test”). 

 It is also clear that complaints satisfy the “logic” prong of the Press-

Enterprise II test, which distinguishes between “governmental processes [that] 

operate best under public scrutiny” and those that “would be totally frustrated if 

conducted openly.”  478 U.S. at 8-9.  As the court below found, access to 

complaints “plays a significant positive role” because, without it, “‘the public 

often would not have a “full understanding” of the proceedings and therefore 

would not always be in a position to serve as an effective check on the system.’”  

Add. 32-33 (quoting Pokaski, 868 F.2d at 502).  “Public access to complaints 

allows the public to understand the activity of the … courts, enhances the court 

system’s accountability and legitimacy, and informs the public of matters of 

public concern.  Conversely, a sealed complaint leaves the public unaware that a 

claim has been leveled and that state power has been invoked – and public 

resources spent – in an effort to resolve [a previously private] dispute.”  Bernstein, 

814 F.3d at 141.  Access to complaints is essential for “informed public discussion 

of ongoing civil proceedings” because “the public cannot discuss the content of … 

complaints about which it has no information.”  Planet I, 750 F.3d at 787-88. 
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B. The Court Incorrectly Failed To Find The Right Attaches On Receipt 

 

While the court correctly found a First Amendment “right of timely access 

to newly filed civil complaints,” it erred in not answering the related question of 

whether the right “attaches upon receipt of the complaints and before the clerk 

processes and enters the complaints into the electronic case file.”  Add. 38-39.  

Instead, it answered a different question, finding “as a matter of law” there is “no 

right of instantaneous access upon … receipt.”  Id. at 39 (emphasis in original).11 

The court thus moved directly from finding the access right exists to 

“Deciding and Applying the Appropriate Level of Scrutiny.”  Id. at 33.  But that 

second issue can only be properly analyzed after determining when the right 

attaches.  When a right of contemporaneous access attaches on receipt, 

“withhold[ing] access to complaints that should otherwise be made public in a 

timely manner” for anything more than an “‘inconsequential delay[,]’” New 

Mexico Admin. Office of Courts, 2021 WL 4710644 at *40 (quoting Schaefer, 2 

F.4th at 328), is a denial of the right that must satisfy Press-Enterprise II scrutiny.  

Id. at *41 (“The right at issue is not a right of access, but a right of timely 

access.”); Planet III, 947 F.3d at 594-96; Gabel, 2021 WL 5416650 at *14. 

                                                 
11 The Court appears to be saying there that is “no right of instantaneous access” 

even if the right attaches on receipt, not holding the right of timely access does not 

attach on receipt.  If the court intended the latter, it erred for the reasons below. 
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The ways in which the court below erred are illustrated by Planet.  As in 

this case, the district court there dismissed the action for failure to state a claim by 

bypassing the allegations in the complaint and jumping directly to the conclusion, 

“as a matter of law, that the First Amendment right of access does not mandate 

same-day access to civil complaints.”  Planet II, 614 F. App’x at 914.  The Ninth 

Circuit reversed because the district court “failed to determine whether the delays 

alleged in CNS’s complaint, which must be taken as true at this stage of the 

proceeding, implicated” the “constitutional right of access.”  Id. at 915.  

On remand before a different judge, the defendant argued – as do 

Defendants here, Add. 16 – that the access right attaches only “after a complaint 

has been sufficiently ‘processed.’”  Courthouse News Serv. v. Planet, 2016 WL 

4157210, *12 (C.D. Cal. May 26, 2016).  The district court rejected that argument.  

It found the “right of timely access to newly filed complaints” arises “when a 

complaint is received by a court, rather than after it is ‘processed.’”  Id. at *13.  

Applying this right to delays caused by defendant’s “Process-Before-Access 

System,” it held that policy failed Press-Enterprise II scrutiny.  Id. at *13-17. 

Affirming on these points, the Ninth Circuit recognized that courts “must 

determine whether the qualified First Amendment right of access applies to the 

type of judicial record here – newly filed non-confidential civil complaints – and 

relatedly, at what point in time that right attaches.”  Planet III, 947 F.3d at 590. 
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Agreeing that “the right to timely access attaches at the moment of filing, i.e., 

when the complaint is received by the court,” id. at 588, 594, it measured delays 

from receipt and found defendant’s policy of delaying access until after staff 

completed processing failed to satisfy constitutional scrutiny.  Id. at 596-98.12 

Courts addressing this issue follow Planet III’s lead.  Gabel, 2021 WL 

5416650 at **13-14 (right of access “attaches when a complaint is electronically 

filed” – i.e., “‘when it is in the court’s possession’” (citing Planet III, 947 F.3d at 

585) – and “‘must be immediate and contemporaneous’” (quoting Lugosch v. 

Pyramid Co., 435 F.3d 110, 127 (2d Cir. 2006) (further quotation omitted) and 

citing Schaefer, 2 F.4th at 328); New Mexico Admin. Office of Courts, 2021 WL 

4710644 at *39 (“agree[ing] with the Ninth Circuit that the right of access 

attaches when the complaint is filed – which … is when the complaint is 

‘submitted’ by the filer,” and “require[s] contemporaneous access”) (citing Planet 

III, 947 F.3d at 585-86 and Schaefer, 2 F.4th at 329); Schaefer, 440 F. Supp. 3d at 

559 (“When the First Amendment applies to the public’s right of access to a 

particular court document or procedure, the public and press generally have a 

                                                 
12 On remand, the district court amended the judgment to reflect “what the Planet 

III … mandate directed,” R.A. 374, by declaring that the “qualified right of timely 

access attaches when new complaints are received by a court, rather than after 

they are ‘processed’ – i.e., rather than after the performance of administrative 

tasks that follow the court’s receipt of a new complaint,” and “regardless of 

whether courts use paper filing or e-filing systems.” Courthouse News Serv. v. 

Planet, 2021 WL 1605216, *1 (C.D. Cal. Jan. 26, 2021). 
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‘contemporaneous right of access.’”). 

This uniformity is not surprising.  As the Media’s FAC alleged, see R.A. 

129, ¶ 32, and as the evidence in these cases “demonstrat[ed],” there is “a long 

history of courts making complaints available to the media and the public soon 

after they are received.”  Planet, 2016 WL 4157210 at *12; Schaefer, 440 F. 

Supp. 3d at 538.  The logic is equally clear given “the immediate consequences 

precipitated by filing a complaint, consequences that the public must promptly 

understand if it is to help ‘improve the quality of [the judicial] system by 

subjecting it to the cleansing effects of exposure and public accountability.’”  

Schaefer, 2 F.4th at 327 (quoting Nebraska Press Ass’n v. Stuart, 427 U.S. 539, 

587 (1976) (Brennan, J., concurring)).  “[T]iming is a critical element of a story’s 

newsworthiness,” Planet, 2016 WL 4157210 at *13, as “‘old’ news is not worthy 

of, and does not receive, much public attention.”  Planet III, 947 F.3d at 594.  It 

thus “would make little sense to restrict the media’s ability to monitor until after 

court personnel have had an opportunity to delay providing access to the requested 

complaints.”  Planet, 2016 WL 4157210 at *13; Gabel, 2021 WL 5416650 at *9. 

It also “would be nonsensical for a qualified right of access to arise only 

after a complaint has been ‘processed’” – as Defendants advocated below – 

because it “would run contrary to the text of and purpose underlying various rules 

of court … requir[ing] that complaints be ‘deemed filed on the date [they are] 
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received by the court clerk … every time a complaint is not processed the day it is 

received.”  Planet, 2016 WL 4157210 at *13; accord, e.g., Add. 4 n.3.13  

That conclusion accords with this Circuit’s observation that “[m]otions and 

objections … typically become ... available for public inspection ... at the moment 

they are filed in the clerk’s office.”  Providence Journal Co., 293 F.3d at 11 

(discussing filings in District of Rhode Island).  While the right of timely access 

may not mandate instantaneous or “immediate, pre-processing access” per se, 

Planet III, 947 F.3d at 594, it does require that a denial of contemporaneous and 

timely access from that point must satisfy constitutional scrutiny.  Id.  The 

Media’s FAC alleged a plausible claim that Defendants fail that test. 

                                                 
13  “Generally, a complaint is filed, as will allow an action to be deemed 

commenced for statute of limitations purposes, when the document is given to the 

clerk with the intention that it be filed.” 54 C.J.S. § 318 (2021); accord, e.g., In re 

Cole, 347 B.R. 70, 74 (E.D. Tenn. 2006) (“defin[ing] ‘[f]iling with the court’ as 

‘[d]elivery of legal document to clerk of court or other proper officer with intent it 

be filed with court.”) (quoting Black’s Law Dictionary 628 (6th ed. 1990)); 

Robinson v. Doe, 272 F.3d 921, 922-23 (7th Cir. 2001) (“complaint is ‘filed’ … 

when the court clerk receives the complaint, not when it is formally filed in 

compliance with all applicable rules involving filing fees and the like”) (Posner, 

J.); Stone Street Capital, Inc. v. McDonald’s Corp., 300 F. Supp. 2d 345, 347-49 

(D. Md. 2003) (complaint filed “where the clerk is in physical custody of the 

pleading, but delays full acceptance for filing and processing”); see also 

DesRoches v. U.S. Postal Serv., 631 F. Supp. 1375, 1382 (D.N.H. 1986) 

(complaint filed as of date stamped; “[t]o otherwise rule would unfairly penalize 

punctual plaintiffs for unavoidable delays in processing complaints”). 
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III. 

A DENIAL OF TIMELY ACCESS MUST PASS PRESS-ENTERPRISE II 

SCRUTINY, WHICH THE COURT DID NOT APPLY, AND THE TEST IT 

APPLIED WAS NOT AND COULD NOT BE MET ON THE PLEADINGS 

 

As the district court found, “there is a First Amendment qualified right of 

timely access to newly filed civil complaints,” Add. 39, and, as it should have 

found, this right attaches “upon the court’s receipt of new civil complaints.”  Id. 

That, and the delays alleged in the FAC, precluded dismissal.  Gabel, 2021 WL 

541650 at *10 (“Because Plaintiffs have identified a First Amendment right [of] 

access to newly filed complaints, Defendants’ motion to dismiss … under Rule 

12(b)(6) for failure to state a plausible claim for relief must be DENIED.”). 

A rule denying the “right of timely access” after a “complaint is received by 

the court” may be constitutional, but only if it satisfies Press-Enterprise II 

scrutiny.  Planet III, 947 F.3d at 588, 595.  The court below declined to apply that 

scrutiny.  Instead, it applied a lower level of scrutiny – “time, place, and manner” 

review – because it thought only a “‘complete’” denial of access warrants higher 

scrutiny.  Add. 34-36.  That was error.  As this Court recognized in Pokaski, “even 

a one to two day delay” receives “heightened scrutiny.”  868 F.3d at 505-07.  The 

district court then found Rule 4(A) passed time, place and manner review.  That 

was also “error” on Defendants’ “Rule 12(b)(6) motion” because the issue is “a 

fact-sensitive one.”  Asociacion de Educacion Privada, 385 F.3d at 86-87.   
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A. Denying Timely Access Must Meet Rigorous Scrutiny, Not Intermediate 

The decision below suggests three levels of scrutiny to a limitation on 

access: (1) no scrutiny if the rule results in “‘incidental delays to access,’” Add. 37 

(quoting Planet III, 947 F.3d at 585), (2) intermediate scrutiny if the rule 

“‘resemble[s] “time, place, and manner” restrictions,”’ id. at 34 (quoting Globe 

Newspaper Co., 457 U.S. at 607 n.17), and (3) Press-Enterprise II scrutiny, but 

only if the rule is a complete “denial of access, either by full closure of 

courtrooms … or by sealing of judicial records.”  Id. at 33 n.22. 

The district court applied intermediate scrutiny because it thought Rule 

4(A) “most resemble[s] time, place, and manner restrictions.”  Id. at 36.  This 

legal error stemmed in part from overlooking key passages in this Court’s decision 

in Pokaski, and failing to appreciate the meaning of Planet III. 

1. Heightened Scrutiny Is Not Limited To Total Bans On Access 

 

Contrary to the district court’s analysis, Planet III does not hold that 

“‘incidental delays in access’” are per se constitutional, or an “‘overnight delay in 

access to complaints filed during the last ninety minutes of the court’s public 

hours’” is incidental.  Add. 37-38.  Rather, Planet III recognized “incidental 

delays” must satisfy constitutional scrutiny.  947 F.3d at 585 (“Some reasonable 

restrictions resembling time, place and manner regulations that result in incidental 

delays in access are constitutionally permitted where they are content neutral, 
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narrowly tailored, and necessary to preserve … the fair and orderly administration 

of justice.”).14  Any other “restriction on access” – including an “overnight delay 

in access to complaints filed during the last ninety minutes of the court’s public 

hours,” which is not incidental – must survive “‘rigorous”’ Press-Enterprise II 

scrutiny.  Id. at 595-99 (quoting Leigh v. Salazar, 677 F.3d 892, 900 (9th Cir. 

2012)).  That is true even where the press “did not show [it] was denied access,” 

Leigh, 677 F.3d at 900, as the “relevant question is not whether the [rule] 

prohibited [the press] from observing … altogether,” but “whether the 

viewing restrictions were unconstitutional.”  Id. (emphasis in original). 

Likewise, Pokaski does not hold intermediate time, place and manner 

analysis applies absent either “‘a blanket prohibition on the disclosure of records’” 

or a “content-based” restriction.  Add. 34-35.  To conclude otherwise, the court 

below overlooked Pokaski’s emphatic statement that “even a one to two day delay 

impermissibly burdens the First Amendment,” for which it cited Associated Press 

v. U.S. Dist. Court, 705 F.2d 1143, 1147 (9th Cir. 1983), a case applying 

heightened scrutiny to delays of “48 hours.”  Pokaski, 868 F.2d at 507. 

The district court’s conclusion that, “as a matter of law, … there is no right 

of instantaneous access,” Add. 39, thus rests on a straw man that elides two 

                                                 
14 The “fair and orderly administration of justice” is an umbrella term the Ninth 

Circuit used to describe several different interests asserted by the clerk to justify 

his delay-causing policies. Planet III, 947 F.3d at 596-97, 599.  
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essential issues: when the right attaches and “‘the importance of immediate access 

where a right of access is found.’”  Gabel, 2021 WL 5416650 at *9 (quoting 

Logosch, 435 F.3d at 126).15  That is why defendants in this and other cases argue 

the right does not attach until after processing; they hope to shield delays from 

scrutiny by deciding for themselves when the constitutional clock begins to tick.   

Put another way, there may be “no right of instantaneous access” per se, 

but when the right attaches “a presumption of access arises.”  Planet III, 947 F.3d 

at 594-96.  While that presumption may be overcome, Defendants can only do so 

if they show the interests asserted “would be impaired by immediate access.”  Id. 

at 596; see id. at 592 (“once documents have been filed in judicial proceedings, a 

presumption arises that the public has the right to know the information they 

contain”); Courthouse News Serv. v. Yamasaki, 950 F.3d 640 (9th Cir. 2020) 

(vacating, in light of Planet III, holding in Courthouse News Serv . v. Yamasaki, 

312 F. Supp. 3d 844, 868 (C.D. Cal. 2018), that “timely access is provided” as a 

                                                 
15 The ruling that the Media could not state a claim absent a right of instantaneous 

access also failed to treat as true, and draw reasonable inferences from, the FAC’s 

allegations that Rule 4 denies access for days and weeks, R.A. 130-33, ¶¶ 36-45, 

not just because of the time it takes to process but because of the time a complaint 

sits waiting to be processed.  As Section IV explains, the court discounted these 

delays based on Defendant Glessner’s testimony, not properly considered on a 

12(b)(6) motion, that they were vestiges of the prior rule, and shorter delays after 

March 15 (when Defendants diverted more resources to processing) confirmed 

their “expectation” that the new rule would only delay access four business hours.  

Add. 8, 40 & nn.26-27.  The failure to accept “as true” the “delays alleged in [the 

Media’s] complaint” warrants reversal.  Planet II, 614 F. App’x at 914-15. 

Case: 21-1624     Document: 00117819729     Page: 49      Date Filed: 12/08/2021      Entry ID: 6464579



37 
 

 

matter of law “when complaints are released the calendar day after they’re 

submitted” and delay need not survive any scrutiny until the following day). 

2. “Even A One Or Two Day Delay” Is A Denial Of Timely Access 

 

Mistakenly believing Press-Enterprise II scrutiny only applies to “denials 

of the right of access” that are “‘complete,’” Add. 33-34 (quoting Press-

Enterprise II, 478 U.S. at 14-15), the district court held that revised Rule 4 need 

only meet the “more flexible” time, place and manner review.  Id. at 36.  But the 

conclusion that disclosure after “a ‘minimal delay’ in access” does not cause harm 

akin to a complete denial of access reflects “a basic misapprehension and 

undervaluation of the core first amendment value at stake.”  In re Charlotte 

Observer, 882 F.2d 850, 856 (4th Cir. 1989).  Indeed, such a view “‘unduly 

minimizes, if it does not entirely overlook, the value of ‘openness’ itself, a value 

which is threatened whenever immediate access … is denied, whatever provision 

is made for later public disclosure.’”  Jackson, 2009 WL 2163609 at *4 (quoting 

Charlotte Observer, 882 F.3d at 856, in rejecting argument that “‘slight delay’ in 

availability is a reasonable time, place, or manner restriction”).16  

                                                 
16 The district court quoted Press-Enterprise I in a way to make it appear the 

Supreme Court approved delayed disclosure “‘within a reasonable time.’”  Add. 

37.  It did no such thing; rather, Press-Enterprise I said that where closure is 

supported by a “compelling interest” – i.e., it survives the highest level of scrutiny 

– then “[w]hen limited closure is ordered, the constitutional values sought to be 

protected by holding proceedings may be satisfied by making a transcript of the 

closed proceedings available within a reasonable time.”  464 U.S. at 512. 
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The conclusion that a “24 to 72 hour delay in access is effectively an access 

denial” subject to Press-Enterprise II scrutiny, id., is supported by Pokaski, the 

Associated Press case it cited with approval, and Planet III, among other cases. 

As shown above, Pokaski did not hold that only “‘a blanket prohibition on 

the disclosure of records’ … triggers ‘heightened scrutiny,’” Add. 34-35 & n.24 

(quoting Pokaski, 868 F.2d at 505 & 507).  Nor did it “suggest[]” that such 

scrutiny would apply to delays of 48 hours in access “only” if it “was considered a 

content-based restriction.” Id.  Rather, Posaski recognized a restriction that 

“delays access to news” – “even a one to two day delay” – warrants heightened 

scrutiny because “delay burdens the First Amendment.”  868 F.2d at 507. 

Any doubt was removed by Pokaski’s citation to Associated Press on 

delays of “48 hours.”  969 F.2d at 507 (citing 705 F.2d at 1147).  As Associated 

Press held, “[i]t is irrelevant that some of these pretrial documents might only be 

under seal for, at a minimum, 48 hours.  The effect of the order is a total restraint 

on the public’s first amendment right of access even though the restraint is limited 

in time.”  705 F.2d at 1147.  That is because the “newsworthiness of a particular 

story is often fleeting.  To delay or postpone disclosure undermines the benefit of 

public scrutiny and may have the same result as complete suppression.’”  Gabel, 

2021 WL 5416650 at *14 (quoting Lugosch, 435 F.3d at 127). 
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 “‘The peculiar value of news is in the spreading of it while it is fresh.’”  

Planet III, 947 F.3d at 585 (quoting Int’l News Serv. v. Associated Press, 248 U.S. 

215, 235 (1918)17); Nebraska Press Ass’n v. Stuart, 423 U.S. 1327, 1329 (1975) 

(Blackmun, J., in chambers) (“each passing day may constitute a separate and 

cognizable infringement of the First Amendment” because “[t]he suppressed 

information grows older” and “[o]ther events crowd upon it”).  If that was true 50 

to 100 years ago, it is truer still in today’s digital age, where “the drive for ‘fresh’ 

news has only become more intense” as “newsfeeds and media platforms update 

the news by the minute or even the second.”  Planet III, 947 F.3d at 585.  

It follows that in light of the values the right seeks to protect, “a necessary 

corollary of the right to access is a right to timely access” because the media’s 

“reporting on complaints must be timely to be newsworthy and to allow for ample 

and meaningful public discussion regarding the functioning of our nation’s court 

system.”  Id. at 594.  While that does not “demand[] immediate, pre-processing 

access” per se, id., it does mean that denying access until after processing is only 

constitutional if it survives Press-Enterprise II scrutiny:  

To survive Press-Enterprise II’s two-prong balancing test, Ventura 

County must demonstrate first that there is a “substantial probability” 

that its interest in the fair and orderly administration of justice would 

be impaired by immediate access, and second, that no reasonable 

alternative exists to “adequately protect” that government interest. 

                                                 

17 Abrogated on other grounds by Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938).  
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Id. at 596 (quoting 478 U.S. at 14).  Planet III applied this same scrutiny to 

denials of timely access by both defendant’s original policy, which denied access 

until after processing, and a replacement policy, which denied access to 

complaints received the last 90 minutes until the next court day.  Id. at 595-99.   

 Like the court below, the concurrence in Planet III argued that time, place 

and manner scrutiny should apply.  947 F.3d at 600 (Smith, J., concurring).  But 

while the “policies resemble time, place, and manner restrictions,” Planet III 

noted that time, place and manner analysis has been limited “to speech in public 

forums,” and “the courthouse is decidedly not a traditional or designated public 

forum for expression.”  947 F.3d at 595-96 & n.9.  Contrary to the court below, 

Planet III noted that “the third prong of the time, place and manner test, whether 

the regulations ‘leave open ample alternative channels for communication of the 

information,’ is inapplicable in this context” because “there is only one way CNS 

can access the new complaints: the court clerk’s office.”  Id. 595 n.9. 

 In reaching this conclusion, Planet III cited Globe Newspaper Co., 457 U.S. 

at 607 n.17, which in turn cited Richmond Newspapers in noting that “limitations 

on the right of access that resemble ‘time, place, and manner’ restrictions … 

would not be subjected to … strict scrutiny.”  The examples given in Richmond 

Newspapers did not involve the time of access, however, but the manner – 

“reasonable restrictions imposed upon courtroom behavior in the interests of 
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decorum,” 448 U.S. at 598 n.23 (Brennan, J., concurring), and “reasonable 

restrictions on general access” where “courtrooms have limited capacity,” 

including “preferential seating for media representatives.”  Id. at 581 n.18.  

 Richmond Newspapers went on to say “‘[t]he question in [any] particular 

case is whether … control is exerted so as not to deny or unwarrantedly abridge 

… opportunities for the communication of thought and the discussion of public 

questions.”  Id.  As the Ninth Circuit recognized, restrictions that deny timely 

access do unwarrantedly abridge opportunities for the communication of thought 

and the discussion of public questions.  Planet III, 947 F.3d at 588, 602 (“‘CNS 

cannot report on complaints the Ventura County Superior Court withholds’”); 

Planet I, 750 F.3d at 788 (“the public cannot discuss the content of … complaints 

about which it has no information.”); cf. U.S. v. Hastings, 695 F.2d 1278, 1282 &  

n.11 (11th Cir. 1983) (allowing press to attend criminal trial, but not photograph 

or televise it, was reasonable time, place and manner restriction because it did not 

“‘deny or unwarrantedly abridge’” what could be seen and communicated).18 

 

                                                 
18 The district court reached a contrary conclusion on the theory that the revised 

Rule 4 allows access “as soon as [complaints] are entered in the case file.”  Add. 

37.  But as explained in Section IV, that misses the point – complaints are only 

entered after they sit waiting to be, and are, processed and accepted, which the 

FAC alleged takes at least several days.  That delay awaiting “the ministerial 

review and entry process,” id., is an unwarranted abridgement of the opportunity 

to communicate about the complaints while they await processing.   
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3. Denial Of Timely Access Must Survive Press-Enterprise II Scrutiny 

 

For these reasons, virtually every court to address the issue, other than the 

court below, has recognized that “delay … [is] effectively a denial of any right to 

contemporaneous access.”  Lugosch, 435 F.3d at 126; see, e.g., Planet III, 947 

F.3d at 595; New Mexico Admin. Office of Courts, 2021 WL 4710644 at *41 

(“The right at issue is not a right of access, but a right of timely access.”); 

Jackson, 2009 WL 2163609 at *4 (delaying access until after processing 

“effectively an access denial”); Gabel, 2021 WL 5416650 at *14 (“when a 

governmental entity contends that the ‘limited denial of access’ is insubstantial, it 

‘begs the question of whether there was a sufficient factual basis for denying 

access at all’”); Brown, 2018 WL 318485 at *5 (“conclud[ing] that a policy of 

delaying access to e-filed complaints until after they are officially accepted or 

rejected or otherwise processed by the Clerk violates the First Amendment right of 

timely access to those complaints, unless the Clerk can demonstrate that the policy 

is narrowly tailored and necessary to preserve higher values”); Tingling, 2016 WL 

8739010 (R.A. 93-94). 

As these cases illustrate, courts apply Press-Enterprise II scrutiny to the 

denial of access until after processing.  The only outlier – at least among courts 

that were not reversed on this ground19 – is Schaefer, where the district court 

                                                 
19 Yamasaki applied time, place or manner analysis, but, as noted, was reversed. 
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found heightened scrutiny should apply, and found the delays failed to meet it, but 

also applied time, place and manner analysis (and held the delays also failed it), 

because the court thought Planet III had applied it.  440 F. Supp. 3d at 559 (citing 

Planet III, 947 F.3d at 595-96).  In affirming, the Fourth Circuit may also have 

misread Planet III’s discussion of the “more relaxed” time, place and manner 

review as indicating the Ninth Circuit had applied it.  Schaefer, 2 F.4th at 329 

(citing and quoting Planet III on the time, place and manner standard).20 

B. Defendants Did Not Pass The “Fact-Intensive” Test The Court Applied  

 

Aware that Planet III applied Press-Enterprise II scrutiny – not time, place 

and manner review – Defendants sought in vain to meet that test, arguing the 

revised Rule 4 “is ‘essential to preserve higher values and is narrowly tailored to 

serve those interests.’”  R.A. 162 (quoting Press-Enterprise II, 478 U.S. at 13-14).  

Neither they nor the Media briefed time, place and manner review. 

Nevertheless, the district court applied time, place and manner analysis.  As 

shown above, that was an error of law.  And even if it was the correct standard to 

use here, the court misapplied it, especially on the limited record properly before 

                                                 

20 What may have confused the Schaefer courts was that Planet III said it was 

applying “‘rigorous,’ but not strict scrutiny.”  440 F. Supp. 3d at 560 (quoting 947 

F.3d at 596).  However, Planet III was describing (and applying) “the Press-

Enterprise II ‘balancing test,’” 947 F.3d at 596, not, as the Schaefer courts 

thought, “intermediate time, place, and manner review.”  440 F. Supp. 3d at 560.  
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it on a 12(b)(6) motion. 21  

To begin with, the district court did not acknowledge “that even in a time, 

place or manner case the burden is on the government to justify the restriction.”  

Thayer v. City of Worcester, 755 F.3d 60, 72 n.4 (1st Cir. 2014);22 McCutcheon v. 

Federal Election Com’n, 572 U.S. 185, 210 (2014) (“‘[w]hen the Government 

restricts speech, the Government bears the burden of proving the constitutionality 

of its actions’”).  Intermediate time, place and manner scrutiny is not a toothless 

paper tiger satisfied by conclusory assertions; “both standards of review” – Press-

                                                 
21 Defendants also could not survive Press-Enterprise II scrutiny at this stage.  

When access is denied until after processing, Defendants “must demonstrate first 

that there is a ‘substantial probability’ that [their] interest in the fair and orderly 

administration of justice would be impaired by immediate access, and second, that 

no reasonable alternatives exist to ‘adequately protect’ that government interest.” 

Planet III, 947 F.3d at 596.  “[A] court cannot rubber-stamp an access restriction 

simply because the government says it is necessary.” Leigh, 677 F.3d at 900.  

Defendants “ha[ve] the burden to demonstrate why more access is not better than 

less,” Pokaski, 868 F.2d at 505, which they did not and cannot show. 

As the FAC alleges, reasonable alternatives do exist; states using the same e-filing 

system provide access prior to processing through what the vendor calls a “‘Press-

Review Queue,’” R.A. 147, ¶ 41, which can be used by anyone who registers.  

The district court was required to treat these well-pleaded facts as true.  While 

Defendants may attempt to show on remand why this alternative will not work for 

them, for Rule 12(b)(6) purposes the purported need to deny access until after 

processing for “efficient administration,” Add. 40, “is no justification at all.” 

Providence Journal, 293 F.3d at 12; Planet III, 947 F.3d at 597 (“The record 

shows that [the clerk’s] no-access-before process policy bears no real relationship 

to the [clerk’s] legitimate administrative concerns”). 

22 Vacated and remanded on other grounds, 576 U.S. 1048 (2015) (for further 

consideration in light of Reed v. Town of Gilbert, 576 U.S. 155 (2015)). 
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Enterprise II and intermediate scrutiny – “require Defendants to come forward 

with evidence, not mere argument, to show that the delays are narrowly tailored to 

some higher governmental interest.”  Schaefer, 440 F. Supp. 3d at 560; see 

Asociacion de Educacion Privada, 385 F.3d at 87 (“Where the challenged 

regulation is indirect and content-neutral, the question of whether the incidental 

burdens on speech … trigger a First Amendment claim is a fact-sensitive one.”). 

This Circuit has thus held it is not appropriate to grant a motion to dismiss 

where, like here, dismissal rests on finding defendant passed the “time, place or 

manner” test “on the basis of the pleadings, and without hearing evidence.”  

Asociacion de Eudacaion Privada, 385 F.3d at 84, 86 (“the grant of the Rule 

12(b)(6) motion was error”).  Proving the point, on remand the district court found 

the same restrictions did violate plaintiff’s First Amendment rights, “holding that 

neither provision was narrowly tailored to further Puerto Rico’s legitimate state 

interest,” which this Court affirmed in part.  Asociacion de Educacion Privada de 

Puerto Rico v. Garcia-Padilla, 490 F.3d 1, 4 (1st Cir. 2007).   

The ruling below also illustrates why a dismissal on this ground is error. 

To establish that “‘restrictions on the time, place, or manner of protected 

speech’” are reasonable, Defendants must carry their burden of showing “‘the 

restrictions are justified [1] without reference to the content of the regulated 

speech, [2] that they are narrowly tailored to [3] serve a significant governmental 
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interest, and [4] that they leave open ample alternative channels for 

communication of the information.’”  Asociacion de Educacion Privada, 385 F.3d 

at 85 n.3 (quoting Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) 

(further quotation omitted).  On this record, Defendants did not pass this test.  

1. The Court Found The Ban On Pre-Processing Access Is Content-

Neutral, Then Held It Is Supported By Concerns Over Content, 

Which The Revised Rules Say Are Not To Be Considered In Processing 

 

At oral argument, the district court asked if the RECS as revised in March 

addressed the content of speech, and Media counsel said “nothing about the rules 

… is content based.”  R.A. 377.  That was because the rules themselves not only 

say nothing about clerks reviewing complaints for content someone may consider 

harmful or private, they expressly say clerks should not do so.  The March 2021 

Advisory Notes provide that processing complaints before “‘acceptance … 

“involv[es] only a review for compliance with filing requirements,” and “it is the 

responsibility of the filing party to ensure that … nonpublic … information [is] 

redacted before submission.”  R.A. 248-51.  The district court thus found “the 

March RECS are content neutral.”  Add. 35. 

But this finding overlooks that defense counsel argued that the interests 

served by the revised RECS include “minimiz[ing] the harm to individuals and 

entities involved in court proceedings” and protecting any “legitimate expectation 

of privacy.”  R.A. 393.  And it overlooks that the court found the interests served 
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by revised Rule 4 include “minimizing the risk of harm to those involved in court 

proceedings, and protecting privacy in court records.”  Add. 36.    

There are two fundamental flaws in this analysis.  First, setting aside 

whether review for private information alone may be content-based, reviewing to 

determine if a complaint should not be accepted because it contains disfavored 

speech – such as content a clerk believes would create a “public scandal” or 

further a “private vendetta,” R.A. 393 – clearly is.  See, e.g., Matthews v. Town of 

Needham, 764 F.2d 58, 61 (1st Cir. 1985) (restriction “is not content-neutral 

[when] it permits certain types of speech but prohibits others”). 

More fundamentally, Defendants’ purported interest in denying access until 

after processing to minimize harm and protect privacy is not supported by their 

own rules.  The only part of the revised RECS even hinting that denying access 

until after processing and review was intended to protect these interests – the 

definition in Rule 2 of “Acceptance” as used in Rule 4(A) to include “approval by 

a court clerk” – was deleted in March, when a provision was added limiting 

clerks to checking only for compliance with Maine R. Civ. P. 5(f) (filing 

requirements such as signatures and attorney bar numbers) and RECS 34 

(formatting requirements), R.A. 248, not compliance with Rule 12 (requiring e-
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filers to redact private information).23 

Consequently, the record properly before the court – the RECS – 

contradicts, rather than supports, the court’s conclusion that revised Rule 4(A) 

furthers interests in minimizing harm and protecting privacy.   

2. The Interest Rule 4 Now Says It Serves – To Allow Time For Clerks’ 

“Ministerial” Review Of Filing Formalities – Is Not Significant 

 

As for the remaining interest identified by the court – “ensuring compliance 

with court rules,” Add. 36 – the March revision limited the clerk’s task to ensuring 

compliance with the filing and formatting requirements in R. Civ. P. 5(f) and 

RECS 34.  Id. at 4-5 n.4.  The ruling below does not attempt to explain how such 

an interest could be “significant.”  Id.  Defendants may have a general “interest in 

the fair and orderly administration of justice,’” id. at 28 (quoting Planet III, 947 

F.3d at 585), but “Defendants offer no evidence that staff review of signatures, 

filing fees, and filing codes” – or formatting – “is necessary to protect the orderly 

administration of justice.”  Gabel, 2021 WL 5416650 at *15 (citing Planet III, 947 

                                                 
23 The preamble to the original rules asserts these interests were “weighed” in 

adopting in August, and amending in December, the overall RECS.  R.A. 252.   

But these interests are protected by provisions other than Rule 4(A)’s denial of 

access prior to processing.  The provisions addressing those interests include Rule 

4(B)-(C) (listing confidential records that are “Not Accessible by the Public” or 

have “Limitations on Accessibility”), 4(E) (listing disfavored content considered 

“nonpublic”), 10 (procedures for sealing or impounding) and 12 (making it the 

filing party’s responsibility to redact nonpublic content).  R.A. 264-86.  Under the 

March revisions, clerks are not to check for compliance with any of this. 
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F.3d at 597).  Nor could they on a 12(b)(6) motion to dismiss. 

Even if “the Government’s asserted interests are important in the abstract,” 

that alone is not enough.  Turner Broadcasting Sys. v. F.C.C., 512 U.S. 662, 664 

(1994).  Defendants must also show the restrictions “will in fact advance those 

interests,” such as by showing “the recited harms are real, not merely conjectural, 

and that the regulation will in fact alleviate these harms in a direct and material 

way.”  Id.  “The time, place, and manner test” thus “require[s] the government to 

present evidence” to “establish” both the “real harm” the restriction was intended 

to redress and “that the restriction … in fact alleviated the harm to a material 

degree.”  Pan An. v. Municipality of San Juan, Puerto Rico, 2018 WL 6503215, 

*15 n.26 (D.P.R. Dec. 10, 2018) (citing Turner); Rideout v. Gardner, 838 F.3d 65, 

72 (1st Cir. 2016) (finding restriction “facially unconstitutional even applying 

only intermediate scrutiny,” even though the state’s interest was “unquestionably 

‘compelling in the abstract,’” because “intermediate scrutiny is not satisfied by the 

assertion of abstract interests” that “fail to ‘respond[] precisely to the substantive 

problem which legitimately concerns’ the State”). 

Defendants did not and could not present such evidence, especially at the 

pleading stage.  See, e.g., Schaefer, 2 F.4th at 329 (under time, place and manner 

analysis, defendant clerks “failed to offer facts establishing that any of th[eir] 

explanations did actually cause the delays”); Planet III, 947 F.3d at 597 (finding 
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no evidence that access before processing “would impair [defendant’s] interest in 

[the] orderly administration” because there was no evidence that denying access 

until after processing addressed defendant’s asserted “concerns about privacy and 

confidentiality, accounting protocols, quality control and accuracy, efficient court 

administration, or the ‘integrity’ of court records”). 

3. A Rule Denying Access To All Complaints Until They Are Reviewed 

For Rare Errors In Filing Formalities Is Not Narrowly Tailored 

 

The ruling that revised Rule 4(A) is “narrowly drawn to achieve the state 

court’s significant interest in the orderly administration of justice,” Add. 37, is 

flawed for a related reason.  It rests on the conclusion that the review, which must 

be done before Rule 4 allows access, “appears on its face to be a cursory review, 

no more extensive than what traditionally occurs when a litigant walks up to the 

clerk’s office window with a paper complaint.”  Id. at 36-37.  That ignores the 

FAC’s allegations that, with paper filings, this process took a matter of moments 

and copies of complaints were available before or soon after, whereas the Rule 

4(A) process often takes days because complaints sit in a non-accessible queue 

waiting to be reviewed.  R.A. 144-48, ¶¶ 32-45; Gabel, 2021 WL 5416650 at *15 

(“Although Defendants claim this review can be performed in approximately 

twenty minutes, it often takes several days to complete.  Because it requires 

human intervention, the amount of time involved varies from day to day .…  

There is, moreover, no guarantee when public access will be provided.”).   
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 “[B]y demanding a close fit between ends and means, the tailoring 

requirement prevents the government from too readily ‘sacrific[ing] speech for 

efficiency.’”  Rideout, 838 F.3d at 74 (quoting McCullen v. Coakley, 573 U.S. 

464, 486 (2014)) (courts must guard against “attempt[s] to suppress speech … for 

mere convenience” as well as for its content).  “For a content-neutral time, place, 

or manner regulation to be narrowly tailored, it must not ‘burden substantially 

more speech than is necessary to further the government’s legitimate interests.’”  

McCullen, 573 U.S. at 486 (quoting Ward, 491 U.S. at 799). 

Nothing in the FAC or RECS purports to explain how withholding access to 

all new complaints until after clerks find time to review and enter them in order to 

address the “minute fraction of the total complaints filed” that may not comply 

with R. Civ. P. 5(f) or RECS 34 – or even may contain nonpublic content an filer 

failed to redact – does not burden substantially more speech than necessary to 

further Defendant’s interests in the administration of justice.  Gabel, 2021 WL 

5416650 at *15.  The Vermont court followed the Southern District of New York 

in finding a “‘policy of refusing to provide the public and press access to newly 

filed complaints until after they are reviewed and logged,’” in order “‘to prevent a 

narrow category of errant pleadings,’” was not “‘narrowly tailored.’”  Id. (quoting 

Tingling, 2016 WL 8739010).  This Court should do the same.   
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4. Complaints Can Only Be Obtained From The Court, So Rule 4  

Does Not Leave Open Alternative Channels For Communication 

 

The district court found Rule 4 “leave[s] open ample alternative channels 

for communication,” Add. 37, but did not address Planet III’s conclusion that 

denying access until after processing can never meet this test because “there is 

only one way [the press] can access the new complaints: the court clerk’s office.”  

947 F.3d at 596 n.9.  Instead, it cited the concurrence in Planet III, Add. 37, which 

the majority rejected, 947 F.3d at 596 n.9, and which misread precedent.24    

The district court’s conclusion that revised Rule 4 passes this test because 

“[c]ommunication is abridged only during the ministerial review and entry 

process,” Add. 37, failed to credit the FAC’s allegations that this process often 

takes days.  It also overlooked that “the public cannot discuss the content of … 

complaints about which it has no information” because the press “cannot report on 

complaints the … [c]ourt withholds” for processing.  Planet I, 750 F.3d at 788.25  

                                                 
24 The case the concurrence cited (Richmond Newspapers) did not even address 

ample alternative channels for communication, let alone say this issue “boils down 

to whether the delay ‘den[ies] or unwarrantedly abridge[s] the opportunities for 

the communication of thought and the discussion of public questions.’”  Planet 

III, 947 F.3d at 605-06 (Smith, J., concurring) (quoting 448 U.S. at 581 n.18). 

25 Contrary to the district court’s alternative holding, Add. 37 n.25, the state’s 

temporary directive was not an alternative channel of communication because it 

only allows access to paper copies of complaints after they have been “‘entered’” 

into the system, id. at 6 n.7 – i.e., processed.  
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IV. 

THE COURT ERRED IN DISMISSING THE FAC FOR FAILING TO 

MEET THE FACIAL AND AS-APPLIED TESTS, WHICH DO NOT GO 

TO “WHAT MUST BE PLEADED,” AND IN ANY EVENT WERE MET 

 

 In briefing the 12(b)(6) motion, the parties drew no distinction between a 

“facial” and “as-applied” challenge to Rule 4(A).  That is not surprising.  Such a 

“battle over labels is not fruitful. … [A] challenge [may] ha[ve] both ‘as-applied’ 

and “facial’ characteristics.  There is no obvious sense in which one 

predominates.”  Project Veritas Action Fund v. Rollins, 982 F.3d 813, 826 (1st 

Cir. 2020).  The Supreme Court has admonished that “the distinction between 

facial and as-applied challenges is not so well defined that it has some automatic 

effect or that it must always control the pleadings and disposition in every case 

involving a constitutional challenge.”  Citizens United v. Federal Election 

Comm’n, 558 U.S. 310, 331 (2010).  As it explained, “[t]he distinction … goes to 

the breadth of the remedy …, not what must be pleaded in a complaint.”  Id. 

 Just so, no court hearing a challenge to policies denying access to new 

complaints until after processing has even considered whether the challenge was 

“facial” or “as-applied,” except one that decided it did not matter.  Courthouse 

News Serv. v. Yamasaki, 2018 WL 3862905, *5 (C.D. Cal. Aug. 13, 2018) (legal 

“framework is unaffected by … whether CNS has brought a facial or as-applied 

challenge”), vacated on other grounds, 950 F.3d 640 (9th Cir. 2020). 
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 Nevertheless, the court below divided the Media’s claim in two, then found 

each half deficient.  This divide-and-conquer strategy should be reversed.  “The 

label is not what matters.”  John Doe No. 1 v. Reed, 561 U.S. 186, 194 (2010).  

“The important point is that plaintiffs’ claim and the relief that would follow – an 

injunction barring” Defendants from denying access until after processing – does 

not “reach beyond the particular circumstances of these plaintiffs” and thus need 

not “satisfy [the] standards for a facial challenge.”  Id.  That is because the Media 

seek contemporaneous access to the very complaints Rule 4 allows Defendants to 

withhold until after processing.  Project Veritas, 982 F.3d at 826.

 Even if their claim could be treated as two, the court erred in thinking the 

Media failed to allege a plausible facial claim that revised Rule 4 is “overbroad by 

showing ‘a substantial number of [its] applications are unconstitutional’” when 

“judged in relation” to where Rule 4 is “‘plainly legitimate.’”  Add. 39.  As of the 

FAC’s filing on February 25, fewer than half of all complaints filed in 2021 were 

publicly available, and “all of those after a delay of several days to two weeks.”  

R.A. 133, ¶ 45.  Much of that delay was not due to the ban on access until after 

service; rather, clerks notified filers to “allow up to 24 business hours” – three 

business and up to six calendar days – just “for processing.”  R.A. 130, ¶ 36.   

 The ruling erroneously disregarded these facts.  The vice in both versions of 

Rule 4 is its ban on all access until after processing coupled with – contrary to the 
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decision below – its “silence” as to how quickly that must occur.  Add. 39.  It 

imposes a condition precedent to access but gives clerks unbridled discretion to 

decide when to satisfy the condition.  Rule 4 is thus “facially invalid because it 

does not prescribe adequate standards” to govern when clerks must process 

complaints.  Forsyth Cty. v. Nationalist Movement, 505 U.S. 123, 130 (1992).   

The ruling also failed to draw the reasonable inference that such delays will 

continue.  No complaint filed between February 19 and March 10 in Penobscot 

County was available on March 11, including one with a return of service filed 

March 2, further evincing the problem is processing.  R.A. 246, ¶ 4.  After revised 

Rule 4 became effective and Defendants sped up processing, R.A. 326-27, ¶ 5, 

some 27 percent of complaints were withheld at least one day.  R.A. 420, ¶ 6.  

Under Defendants’ four-business-hour expectation, at least half (all filed in the 

afternoon before court closes at 4) could be held at least a day.26   

                                                 
26 In rejecting the Media’s claim because it found no right of instantaneous access, 

the district court drew the opposite inference, implicitly accepting Defendant’s 

argument that delays alleged in the FAC were “outdated” and did “not reflect how 

clerks are proceeding” under revised Rule 4.  Add. 17 n.15.  That notion was based 

on a declaration that the state “expects” complaints to be available within “a few 

business hours” under the revised rule, R.A. 159, which Defendants said should be 

accepted “[a]t face value” because “the record supports … a presumption that 

[this] projection is accurate.”  R.A. 332 & n.3.  As shown above, the record does 

not support that presumption.  In accepting it, the court treated the Rule 12(b)(6) 

motion as one for summary judgment under Rule 56, but without the requisite 

notice where plaintiffs “controverted the[] accuracy” of the evidence and had no 

opportunity for discovery.  Whiting v. Maiolini, 921 F.2d 5, 6 (1st Cir. 1990). 
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Because the vice of denying access until clerks find time to process, with no 

standard to govern when that occurs, is present with every complaint, this Court 

should “have no trouble concluding that the … [processing] requirement is 

overbroad.”  Americans for Prosperity Found. v. Bonta, 141 S. Ct. 2373, 2387 

(2021).  As the Supreme Court held two weeks before the ruling below, “[t]he 

lack of tailoring to the State’s … goals is categorical – present in every case – as 

is the weakness of the State’s interest in administrative convenience.”  Id. 

The district court’s rejection of an as-applied challenge is similarly flawed.  

It refused to credit the delays alleged because they pre-date when revised Rule 4 

took effect and faulted the FAC, which was filed in February, for “fail[ing] to 

allege a single instance where access was delayed after March 15.”  Add. 40.  And 

it said the post-FAC evidence that 27 percent of complaints were withheld at least 

a day showed revised Rule 4 “balance[ed]” access against Defendants asserted 

“privacy concerns and … interests in orderly and efficient administration” in a 

manner sufficient to provide “contemporaneous” access.  Id. at 40 & nn.26-27. 

The court thus mistakenly drew inferences unfavorable to the Media on a 

motion that required it to draw all reasonable inferences in their favor.  The 

inferences the district court should have drawn are illustrated by Schaefer, where 

after the lawsuit was filed the defendant “Clerks significantly improved access.”  

2 F.4th at 322.  Before the lawsuit, “many complaints were not accessible within 
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one court day of filing,” while after “substantially all (almost 90% of complaints)” 

were available “the day of filing.”  Id. at 329.  But that did not save defendants’ 

practice of denying access until after processing and docketing from being 

declared unconstitutional, even where “Plaintiff is no longer experiencing 

unconstitutional delays.”  Schaefer, 440 F. Supp. 3d at 560-61.  That is because 

the proper inference was that defendants “are capable of attaining constitutionally 

adequate access without impairing their interests in the orderly administration of 

their office and … preventing public disclosure of confidential information.”  Id. 

at 561.  The Fourth Circuit affirmed, finding defendants failed the time, place and 

manner test, 2 F.4th at 328-29, which meant their policy “burden[ed] substantially 

more speech than is necessary.”  McGuire v. Reilly, 260 F.3d 36, 48 (1st Cir. 

2001) (discussing time, place and manner test). 

That is not to say post-March 15 access here is “contemporaneous,” as the 

court below thought.  Add. 40 n.26.  Schaefer defined “‘contemporaneous’” as 

“‘at the same time,’” 440 F. Supp. 3d at 559 (quoting Black’s Law Dictionary 

(11th ed. 2019)), which in this context means “on the same day of filing, insofar 

as practicable and if not practicable, within one court day.”  Id. (emphasis 

omitted).  Post-lawsuit same-day access of 90% met this standard, but 73% here 

does not.  Id.; Planet III, 947 F.3d at 587, 599 (scanning policy, which defendant 

said provided same-day access to more than 90% of complaints but denied access 
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to complaints filed the last 90 minutes until the next day, held constitutional only 

because a subsequent policy, which provided “‘near perfect’ same-day access,” 

was not reasonably available – i.e., not practicable – earlier due to a “statewide 

budget crisis”); Gabel, 2021 WL 5416650 at *14 (“the focus must be on whether 

any delay is appropriate because any restriction on the First Amendment right of 

access must have ‘sufficient justification’”) (emphasis in original); Jackson, 2009 

WL 2163609 at *4-5 (“24 to 72 hour delay” violated right to “same-day access”).  

Even if Defendants’ faster processing after this action was filed did 

temporarily provide contemporaneous access – which, as shown, it did not – 

absent a “formal policy” requiring clerks to process and enter complaints in a 

timely fashion, “there is no … assurance that Defendants will not revert back to 

unconstitutional practices.”  Schaefer, 440 F. Supp. 3d at 550-52 & 62. 27  The 

solution is not to require Defendants to process faster, or not to process at all, but 

simply a ruling that they cannot deny access “‘until after’” complaints “‘are 

“processed.”’”  Planet III, 947 F.3d at 588; Gabel, 2021 WL 5416650 at *18. 

                                                 
27 The post-March 15 delays occurred with motions pending, after Defendants had 

“diverted greater clerk resources” to processing.  R.A. 326, ¶ 5.  If the dismissal 

stands, nothing prevents the longer delays alleged in the FAC from reoccuring.  

Schaefer, 2 F.4th at 323-24 & n.1.  That is what happened after the dismissal in 

Yamasaki – see 2019 WL 328111, *16 (AOB) (citing Req. for Jud. Notice) – 

before it was reversed.  Once the pressure of litigation is off, longer delays can 

result from the “mere relaxation of effort by court personnel and piling up of 

newly filed [complaints].” Courthouse News Serv. v. Jackson, 2009 WL 4927549, 

*1 (S.D. Tex. Dec. 18, 2009) (denying motion to dismiss on mootness grounds). 
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CONCLUSION 

 At the least, the ruling below must be reversed. The 12(b)(6) record simply 

does not support the conclusion that the Media failed to state a plausible claim for 

violation of its First Amendment right of timely access to newly filed complaints.   

 But reversal alone will lead to unnecessarily protracted litigation that 

“‘affect[s] not only the parties, but … also [has] a significant adverse impact on 

the public interest.’” Hartford Courant, 380 F.3d at 90-91.  To avoid further delay 

that will harm not only the Media but “anyone else who has tried to access a 

complaint,” Planet I, 750 F.3d at 788, and consume party and judicial resources, 

this Court should confirm that there is a First Amendment right of timely access to 

civil complaints; that this right attaches when a complaint is received for filing; 

and that no-access-before-process policies that deny contemporaneous access by  

delaying access to new complaints for a day or more must satisfy the rigorous 

constitutional scrutiny required by Press-Enterprise II and Circuit precedent.   
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UNITED STATES DISTRICT COURT 

DISTRICT OF MAINE 

 

COURTHOUSE NEWS SERVICE,  

et al., 

 

                             Plaintiffs, 
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Docket No. 1:21-cv-00040-NT 

ORDER ON DEFENDANTS’ MOTION TO DISMISS AND  

PLAINTIFFS’ SECOND MOTION FOR PRELIMINARY INJUNCTION 

 Plaintiffs Courthouse News Service, MTM Acquisition, Inc., and SJ 

Acquisition, Inc. (“Courthouse News Plaintiffs”) and Plaintiff-Intervenor Bangor 

Publishing Company (collectively, “Plaintiffs”) filed complaints (ECF Nos. 14–15) 

seeking declaratory and injunctive relief that would allow them access to civil 

complaints the moment they are received by Maine’s state courts. Along with their 

respective complaints, the Plaintiffs filed motions seeking a preliminary injunction 

(ECF Nos. 23, 25). The Defendants, the State Court Administrator for the State of 

Maine Judicial Branch and the Clerk of the Penobscot County Superior Court, 

(“Defendants”) oppose the motions for injunctive relief (ECF No. 30) and have moved 

to dismiss the Plaintiffs’ complaints (ECF Nos. 16, 22). For the reasons set forth 
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below, I grant the Defendants’ motions to dismiss and deny as moot the Plaintiffs’ 

motions for preliminary injunction. 

BACKGROUND 

I. The Maine Courts’ Implementation of Electronic Filing Rules and the 

Courthouse News Plaintiffs’ First Challenge to the Rules 

In 2020, the Maine Supreme Judicial Court (“SJC”) initiated a pilot e-filing 

project for the Maine state court system in Penobscot County Superior Court, in the 

Bangor District Court, and for the Business and Consumer Docket. Decl. of James T. 

Glessner (“Glessner Decl.”) ¶¶ 5–6 (ECF No. 16-1). In conjunction with the e-filing 

pilot project, the SJC adopted the Maine Rules of Electronic Court System (“RECS”), 

which have been amended several times since their adoption in August of 2020. 

Glessner Decl. ¶¶ 4, 8. According to their preamble, the RECS “are intended to 

facilitate public access to and use of the courts in the electronic environment, while 

providing maximum reasonable public access to court records and minimizing the 

risk of harm to individuals and entities involved in court proceedings.” RECS 

Preamble (ECF No. 23-2). In developing the RECS, the SJC “carefully considered and 

weighed the importance of both public access and protection of privacy in court 

records in the context of an electronic case management and filing system.” RECS 

Preamble.  

In mid-December 2020, the SJC amended Rule 4(A)(1) of the RECS (the 

“December RECS”) to provide that no civil court record would be accessible to the 

public until three business days after the court clerk had accepted both the case-

initiating documents and proof of service of process on at least one defendant. Compl. 
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¶ 4 (ECF No. 1); Glessner Decl. ¶ 8; RECS Rule 4(A)(1). On February 3, 2021, the 

Courthouse News Plaintiffs filed suit alleging that the December version of Rule 

4(A)(1) denied them access to newly filed civil complaints at the Penobscot County 

Superior Court. Compl. ¶¶ 5, 29.  The Courthouse News Plaintiffs alleged that the 

adoption of electronic filing substantially delayed their access to newly filed 

complaints, in some instances by several weeks from the date of filing, so they asked 

me to declare that they had a “First Amendment right of access to civil complaints 

and other civil judicial records” that “attaches upon receipt of such records by the 

court” and that RECS Rule 4 violated their “right of contemporaneous access to court 

records.” Compl. ¶ 29, Prayer for Relief. They also asked me to enjoin the Defendants 

from “continuing their policy of denying immediate access to civil complaints and 

associated court records.” Compl. Prayer for Relief. 

With their Complaint, the Courthouse News Plaintiffs also moved for a 

preliminary injunction, seeking to enjoin the Defendants from enforcing the 

December version of Rule 4 and requiring that the Defendants make civil litigation 

records available immediately upon receipt. Pls.’ Mot. for Prelim. Inj. 20 (ECF No. 

3).1 

II. The Maine Courts’ Revision of the Electronic Filing Rules 

 On February 22, 2021, about three weeks after the Courthouse News Plaintiffs 

initiated this action, the SJC amended the RECS, effective March 15, 2021 (“March 

 
1  On March 8, 2021, I granted Bangor Publishing Company’s motion to intervene and join the 

Courthouse News Plaintiffs’ motion for preliminary injunction. Order (ECF No. 21). 
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RECS”).2 Pls.’ First Am. Compl. ¶ 5 (ECF No. 14); Intervenor-Pl.’s First Am. Compl. 

¶ 5 (ECF No. 15). The March RECS did away with the provision prohibiting public 

access to a new civil complaint until after service on a defendant and replaced it with 

the following language: “Unless prohibited by law or by court order, a court record in 

a civil case is accessible by the public upon entry into the electronic case file.” RECS 

Rule 4(A)(1). Under the March RECS, the following e-filing procedure is followed. 

First, a party submits a document for filing on the electronic filing system (“EFS”).3 

Next the court clerk performs a ministerial check on the document for compliance 

with certain filing rules and enters the document into the electronic case file.4 When 

 
2  Although the parties have submitted many copies of the Maine Rules of Electronic Court 

System (“RECS”) as exhibits to their filings, none appear to be the full version of the March RECS 

now in effect. See Pls.’ Second Mot. for Prelim. Inj., Ex. 1 (Mar. 15, 2021 RECS amendments) (ECF No. 

23-1) & Ex. 2 (December RECS) (ECF No. 23-2); Pls.’ Opp’n to Mot. to Dismiss First Am. Compl. Ex. 1 

(Mar. 15, 2021 RECS amendments) (ECF No. 24-1) & Ex. 2 (December RECS) (ECF No. 24-2); Pl. 

Bangor Publishing Co.’s Opp’n to Mot. to Dismiss First Am. Compl. Ex. 1 (Mar. 15, 2021 RECS 

amendments) (ECF No. 28-1) & Ex. 2 (December RECS) (ECF No. 28-2). However, because the March 

RECS are referenced in the complaints and the parties’ briefing and are a matter of public record, I 

take judicial notice of them. March RECS, available at https://www.courts.maine.gov/rules/ 

text/mrecs_2021-03-15.pdf (last visited July 15, 2021). See Haley v. City of Boston, 657 F.3d 39, 46 (1st 

Cir. 2011) (noting courts may “augment” the factual allegations pleaded in the complaint “with data 

points gleaned from documents incorporated by reference into the complaint, matters of public record, 

and facts susceptible to judicial notice”). 

3  “For a document that is electronically submitted . . .  Monday through Friday, the ‘file date’ 

will be the day it is submitted. If a document is submitted on a Saturday, Sunday, or legal holiday, the 

file date will be the next business day. For any questions of timeliness, the time and date registered 

by the EFS will be determinative. For a document electronically submitted, the file date will apply for 

purposes of meeting the statute of limitations or any other filing deadlines, even if the document is 

accepted by the clerk on a later date, except as provided in subdivision (D) of this rule.” RECS Rule 

35(B). 

4  “Entry of a document submitted for electronic filing occurs after a court clerk has determined 

that the submission complies with M.R. Civ. P. 5(f) and Rule 34 of these rules. Once the document is 

entered, that electronic filing becomes part of the electronic case file.” RECS Rule 2(A)(1).  

The March 2021 Advisory Note to RECS Rule 2 states: 

Before entering a document into the system, a court clerk must ensure that the 

document is in proper electronic format, that it has been signed, that it is accompanied 

by any legally required elements, including but not limited to a filing fee, appeal fee, 
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the document is entered into the electronic case file, it is considered “accepted”5 by 

the court as an electronic filing that can be accessed by the public.6 

 Because the March RECS have only been in effect for about four months, there 

is not much of a track record about how long it will take the court clerks to enter 

complaints into the electronic case file, thereby making them available to the public. 

The Defendants claim that the process is “ministerial” and essentially “the equivalent 

of the examination of paper submissions that occurs in other Maine courts.” Glessner 

Decl. ¶ 12. The SJC expects that, “except in extraordinary circumstances,” the clerk’s 

office review will be completed within four business hours. Glessner Decl. ¶ 12.  

III. The Plaintiffs’ Amended Complaints and the Pending Motions  

After the RECS were amended in February and before they went into effect on 

March 15, 2021, the Plaintiffs filed amended complaints (the “Amended 

Complaints”). Pls.’ First Am. Compl. (ECF No. 14); Intervenor-Pl.’s First Am. 

Compl. (ECF No. 15). The Plaintiffs seek the same relief that they did in their original 

complaints—declarations that (1) there is a First Amendment right of access to civil 

 
registry recording fee, or summary sheet, and that, if the document is filed by an 

attorney, the document lists the attorney’s Maine Bar Registration Number. If the 

document does not comply with those requirements, it shall not be entered into the 

electronic filing system. See Rules 34 and 39, and M.R. Civ. P. 5(f). As indicated in 

Rule 35(D)(1), the clerk’s review for entry or rejection is purely ministerial. 

5  “ ‘Accept’ or ‘Acceptance’ in the context of electronic filing indicates entry of an electronic 

document submitted to the electronic filing system.” RECS Rule 2(A)(1). The March 2021 Advisory 

Note to RECS Rule 2 states: “Rule 2(A)(1) is amended to explain that the term used to signify the 

process that occurs when a document submitted to a court becomes part of the court’s electronic case 

management system—‘acceptance’—is a process involving only a review for compliance with filing 

requirements.” 

6  “Timing of access to court records accessible under these rules is determined by date of 

acceptance as defined in Rule (2)(A)(1). Court records become accessible upon acceptance unless 

otherwise provided in these rules.” RECS Rule 3(D).  
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complaints and other civil judicial records that attaches upon receipt of such records 

by the court and (2) the March RECS violate the Plaintiffs’ First Amendment right of 

contemporaneous access to court records, and a permanent injunction prohibiting the 

“Defendants from continuing their policy of denying immediate access to civil 

complaints and associated court records.”  Pls.’ First Am. Compl. Prayer for Relief; 

Intervenor-Pl.’s First Am. Compl. Prayer for Relief.  

On March 4, 2021, the Courthouse News Plaintiffs withdrew their first motion 

for preliminary injunction because the SJC had issued a temporary order allowing 

court clerks to provide paper copies of newly filed complaints to those requesting 

access. Pls.’ Notice of Withdrawal of Mot. for Prelim. Inj. and Notice of New Judicial 

Branch Standing Order 1 (ECF No. 18), Ex. A (ECF No. 18-1).7 

The Defendants moved to dismiss the Amended Complaints on the grounds 

that (1) the challenge to the abrogated December version of Rule 4(A)(1) is moot, and 

(2) the challenge to the March version of Rule 4(A)(1) is not ripe for adjudication and 

fails as a matter of law. Mot. to Dismiss First Am. Compl. (“Defs.’ Mot. to Dismiss”) 

2, 6–9 (ECF No. 16); Mot. to Dismiss Intervenor- Pl.’s Bangor Publishing Company’s 

First Am. Compl. 1 (ECF No. 22).8 

 
7  I note that this order has since been updated and continues to be effective “until further order 

of the court.” The temporary standing order of the Maine Supreme Judicial Court (“SJC”) provides 

that “[n]otwithstanding the [RECS] or any other rule of court, paper versions of any pleading entered 

into the pilot program of the Odyssey case management system at the Penobscot Judicial Center or 

the Business and Consumer Docket that are not designated as non-public may be produced and 

provided at no charge upon demand to any member of the public.” See Me. SJC Temporary Standing 

Order, dated Mar. 12, 2021, available at https://www.courts.maine.gov/rules/text/mrecs_order_2021-

03-12.pdf (last visited July 15, 2021). 

8  The Defendants’ motion to dismiss Bangor Publishing Company’s First Amended Complaint 

relies on “the same reasons identified” in its motion to dismiss the Courthouse News Plaintiffs’ First 

Amended Complaint. Mot. to Dismiss Intervenor Bangor Publishing Company’s First Am. Compl. 1 
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On March 17, 2021, two days after the amended March RECS took effect, the 

Plaintiffs again moved for a preliminary injunction seeking to enjoin the Defendants 

“from enforcing so much of the [March RECS] as deny press and public access to 

electronically filed court records until after the ‘entry’ of the records into the 

electronic case file.” Pls.’ Second Mot. for Prelim. Inj. (“Pls.’ PI Mot.”) 20 (ECF No. 

23); see Pl. Bangor Publishing Company’s Second Mot. for Injunctive Relief 2 (ECF 

No. 25) (“identical” request for injunctive relief).9 They request that I “requir[e] 

Defendants to make records relating to new civil actions available to the public upon 

their receipt.” Pls.’ PI Mot. 20.   

On June 9, 2021, I held oral argument (ECF No. 36) on both the Plaintiffs’ 

motion for preliminary injunction and the Defendants’ motion to dismiss. Because 

counsel for Courthouse News indicated at oral argument that the challenge was 

primarily a facial challenge to the existing RECS, following the argument, I directed 

the Plaintiffs to notify the Court as to whether they were still pursuing an as-applied 

challenge, and, if so, to supplement the record with evidence relating to the existence 

and duration of any access delays to newly filed complaints. Order (ECF No. 37). The 

Defendants were given an opportunity to respond with evidence of their own.   

On June 14, 2021, the Courthouse News Plaintiffs filed their notice clarifying 

that—in addition to their facial challenge—they also “are pursuing an as-applied 

 
(ECF No. 22). I thus refer to both motions collectively as the Defendants’ motion and cite solely to the 

motion to dismiss the Courthouse News Plaintiffs’ amended complaint (ECF No. 16).  

9  Because Bangor Publishing Company’s motion for injunctive relief (ECF No. 25) mirrors the 

Courthouse News Plaintiffs’ motion, I refer to both motions collectively as the Plaintiffs’ motion and 

cite solely to the Courthouse News Plaintiffs’ Second Motion for Preliminary Injunction (ECF No. 23).  
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challenge to the RECS.” Notice of As-Applied Challenge Pursuant to Order Dated 

June 9, 2021 (“Pls.’ Notice”) (ECF No. 38). In support of their contention that the 

current March RECS policy has resulted in delays in access, the Plaintiffs filed a 

declaration stating that, out of twenty-six complaints filed since the March RECS 

went into effect, six were not available to the public until the day after the filing and 

one was not available until two days after filing. Third Decl. of Adam Angione ¶ 6 

(ECF No. 38-1). 

The Defendants’ responsive declaration indicated that the complaints in all but 

one of the cases cited by the Plaintiffs were available to the public online and in-

person within the SJC’s four-business-hour expectation, and the six next-day-

available complaints were all filed either outside of the court’s business hours or 

within the last hour. Third Decl. of James T. Glessner in Supp. of Defs.’ Opp’n to 

Mots. for Prelim. Inj. (“Third Glessner Decl.”) ¶ 6(a)–(f) (ECF No. 40). The one 

complaint that was not available until two days later was transferred to the 

Penobscot County Superior Court after originally being filed in paper in another 

county’s court, and the clerk’s office manually entered all docket entries from that 

case file into the electronic system. Third Glessner Decl. ¶ 7. The paper complaint in 

that case had been made publicly available in the originating court months earlier. 

Third Glessner Decl. ¶ 7. 

DISCUSSION 

 Before me are the Defendants’ motions to dismiss the Amended Complaints 

and the Plaintiffs’ motions for a preliminary injunction. I begin with the Defendants’ 
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motions to dismiss because, if they are successful, the Plaintiffs’ motions for 

injunctive relief necessarily fail.   

I. The Defendants’ Motions to Dismiss 

The Defendants assert that this action should be dismissed under Rule 12(b)(1) 

of the Federal Rules of Civil Procedure because the Plaintiffs’ claims under the 

December RECS are moot and the Plaintiffs’ claims under the March RECS are not 

ripe. Defs.’ Mot. to Dismiss 2, 6–9. The Defendants also argue that the Amended 

Complaints fail to state a claim under Rule 12(b)(6). Defs.’ Mot. to Dismiss 10–14. 

The Plaintiffs acknowledge in their opposition that their original claims under the 

December RECS are no longer viable. Pls.’ Opp’n to Mot. to Dismiss First Am. Compl. 

(“Pls.’ Opp’n”) 7 (ECF No. 24); Pl. Bangor Publishing Company’s Opp’n to Mot. to 

Dismiss First Am. Compl. 7–8 (ECF No. 28).10 Therefore, my analysis focuses on 

whether the constitutional challenge to the March RECS is ripe for adjudication and, 

if so, whether the Plaintiffs have sufficiently stated a claim for relief.  

A. Rule 12(b)(1) Ripeness 

 The Defendants argue that the Plaintiffs’ challenge to the March RECS is not 

ripe for adjudication because the Plaintiffs can only speculate about the potential 

delay that might occur. Without information about any actual delays, the Defendants 

say it is impossible to assess the March RECS’ burden on First Amendment rights. 

Defs.’ Mot. to Dismiss 9. The Plaintiffs admit that the magnitude of post-March 15 

 
10  The Plaintiffs’ oppositions to the Defendants’ motion to dismiss are nearly identical, so I refer 

to both responses collectively as the Plaintiffs’ opposition and cite solely to the Courthouse News 

Plaintiffs’ opposition (ECF No. 24).  

Case 1:21-cv-00040-NT   Document 42   Filed 07/16/21   Page 9 of 41    PageID #: 919

Add. 9

Case: 21-1624     Document: 00117819729     Page: 85      Date Filed: 12/08/2021      Entry ID: 6464579



10 

delay is “undefined,” see Defs.’ Mot. to Dismiss 8 (quoting First Am. Compl. ¶ 39), but 

they respond that their claim is ripe because the amended rule is currently in effect 

and operates to delay access to the news, and because the Plaintiffs’ request for access 

on receipt has been denied, Pls.’ Opp’n 8, 10. They further argue that the Defendants’ 

previous practice of long delays in processing documents and their refusal to employ 

alternatives that would provide contemporaneous access, such as “press review 

queue” software, show that the controversy is sufficiently definite for judicial review. 

Pls.’ Opp’n 8–10. 

1. Legal Standards  

 District courts have an obligation to ensure that they have jurisdiction over a 

case before proceeding to the merits. Olsen v. Hamilton, 330 F. Supp. 3d 545, 551 (D. 

Me. 2018) (citing Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 88–89 (1998)). A 

motion to dismiss under Rule 12(b)(1) challenges a court’s subject-matter 

jurisdiction.11 Article III of the Constitution restricts the jurisdiction of federal courts 

to “Cases” and “Controversies,” U.S. Const. art. III, § 2, and “[t]hat limitation . . . is 

fundamental to the federal judiciary’s role within our constitutional separation of 

powers.” Reddy v. Foster, 845 F.3d 493, 499 (1st Cir. 2017) (citing Spokeo, Inc. v. 

Robins, 136 S. Ct. 1540, 1547 (2016)).  

 
11  Establishing subject-matter jurisdiction is the plaintiff’s burden, Reddy v. Foster, 845 F.3d 

493, 500–01 (1st Cir. 2017), but I treat all well-pleaded facts as true and draw all reasonable inferences 

in the Plaintiffs’ favor. Portland Pipe Line Corp. v. City of South Portland, 164 F. Supp. 3d 157, 174 

(D. Me. 2016); see also Lyman v. Baker, 954 F.3d 351, 359 (1st Cir. 2020) (noting that same basic 

principles apply for analyses under both Rules 12(b)(1) and 12(b)(6)).  
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 One strand of Article III’s justiciability requirement is ripeness. Reddy, 845 

F.3d at 499. “Whereas standing asks ‘who’ may bring a claim, ripeness concerns 

‘when’ a claim may be brought.” Nulankeyutmonen Nkihtaqmikon v. Impson, 503 

F.3d 18, 32 (1st Cir. 2007). The “ripeness doctrine seeks to prevent the adjudication 

of claims relating to ‘contingent future events that may not occur as anticipated, or 

indeed may not occur at all.’ ” Reddy, 845 F.3d at 500 (quoting Texas v. United States, 

523 U.S. 296, 300 (1998)). As the Supreme Court has said: 

[I]t is fair to say that [the] basic rationale [of the ripeness doctrine] is to 

prevent the courts, through avoidance of premature adjudication, from 

entangling themselves in abstract disagreements over administrative 

policies, and also to protect the agencies from judicial interference until 

an administrative decision has been formalized and its effects felt in a 

concrete way by the challenging parties.  

Abbott Lab’ys v. Gardner, 387 U.S. 136, 148–49 (1967) (footnote omitted), abrogated 

on other grounds by Califano v. Sanders, 430 U.S. 99 (1977).  

 There are two branches to the ripeness test: “[1] the fitness of the issues for 

judicial decision and [2] the hardship to the parties of withholding court 

consideration.” Id. at 149. The fitness prong “typically involves subsidiary queries 

concerning finality, definiteness, and the extent to which resolution of the challenge 

depends upon facts that may not yet be sufficiently developed.” Ernst & Young v. 

Depositors Econ. Prot. Corp., 45 F.3d 530, 535 (1st Cir. 1995). The inquiry contains 

“both jurisdictional and prudential components.” Reddy, 845 F.3d at 501 (quoting 

Roman Catholic Bishop of Springfield v. City of Springfield, 724 F.3d 78, 89 (1st Cir. 

2013)).  
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 The jurisdictional component of the fitness prong concerns timing—“whether 

there is a sufficiently live case or controversy, at the time of the proceedings, to create 

jurisdiction in the federal courts.” Roman Catholic Bishop, 724 F.3d at 89. The key 

question of this component is “ ‘whether the claim involves uncertain and contingent 

events that may not occur as anticipated or may not occur at all,’ thus rendering any 

opinion [the court] might offer advisory.” Algonquin Gas Transmission, LLC. v. 

Weymouth, 919 F.3d 54, 62 (1st Cir. 2019) (quoting Ernst & Young, 45 F.3d at 536); 

see Mangual v. Rotger-Sabat, 317 F.3d 45, 59 (1st Cir. 2003) (“The constitutional 

inquiry, grounded in the prohibition against advisory opinions, is one of timing.”).  

 The prudential component of the fitness prong concerns judicial restraint—

“whether resolution of the dispute should be postponed in the name of ‘judicial 

restraint from unnecessary decision of constitutional issues’; if elements of the case 

are uncertain, delay may see the dissipation of the legal dispute without need for 

decision.” Mangual, 317 F.3d at 59 (internal citation omitted) (quoting Reg’l Rail 

Reorganization Act Cases, 419 U.S. 102, 138 (1974)). On the other hand, if the case 

“turn[s] on legal issues not likely to be significantly affected by further factual 

development,” the court may find the case fit for review even if events “have not yet 

fully unfolded.” Ernst & Young, 45 F.3d at 536. 

 Turning to the hardship prong of the ripeness analysis, which is “wholly 

prudential,” the court must ask “whether the challenged action creates a direct and 

immediate dilemma for the parties.” Roman Catholic Bishop, 724 F.3d at 90 (internal 

quotations omitted). “Generally, a mere possibility of future injury, unless it is the 
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cause of some present detriment, does not constitute hardship.” Id. (quoting Sindicato 

Puertorriqueño de Trabajadores v. Fortuño, 699 F.3d 1, 9 (1st Cir. 2012)). 

 Both the fitness and hardship prongs ordinarily must be satisfied for a claim 

to be ripe. Id. at 89. It is the burden of the party seeking jurisdiction to prove ripeness. 

Labor Rels. Div. of Constr. Indus. of Mass., Inc. v. Healey, 844 F.3d 318, 326 (1st Cir. 

2016). “Whether a challenge is facial or as-applied can bear on whether it is ripe.” 

Project Veritas Action Fund v. Rollins, 982 F.3d 813, 826 (1st Cir. 2020).  A facial 

challenge “implicating First Amendment values[ ] customarily works a relaxation of 

the ripeness criteria.” El Dia, Inc. v. Hernandez Colon, 963 F.2d 488, 495–96 (1st Cir. 

1992).  “First Amendment rights of free expression and association are particularly 

apt to be found ripe for immediate protection[ ] because of the fear of irretrievable 

loss.” 13B Charles Alan Wright, Arthur R. Miller & Edward H. Cooper, Federal 

Practice and Procedure § 3532.3 (3d ed. 2008).  

2. Application 

 The Plaintiffs here are challenging the RECS both facially and as they have 

been applied to the Plaintiffs’ efforts to access civil complaints in state court. See Pls.’ 

Notice 1. I look first to whether the facial challenge is ripe and then consider the as-

applied challenge.  

a. Facial Challenge to the RECS 

 In assessing whether the Plaintiffs have met their burden under the fitness 

prong of the ripeness inquiry, I consider the timing-based questions of finality, 

definiteness, and the extent to which resolution depends on yet-to-be-developed facts 

to the Plaintiffs’ facial challenge. At the time the Defendants filed their Motion to 
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Dismiss, on March 1, 2021, the amended version of RECS Rule 4(A)(1)—removing the 

requirement that the clerk’s office receive proof of service on one defendant before 

making a complaint available to the public—had been announced but had not yet 

taken effect. But now, the March RECS have been in effect since March 15, 2021, and 

because they are being applied they are sufficiently final and definite for ripeness 

purposes.12 Further, because this is a facial challenge, it is not dependent on facts 

that are yet to be developed.  

 Although the prudential component of the fitness prong sometimes calls for 

judicial restraint where postponing resolution prevents the Court from unnecessarily 

deciding constitutional issues, here I find the facial challenge to the March RECS to 

be fit for my review. See Project Veritas, 982 F.3d at 829 (“A facial constitutional 

challenge presents only a legal issue—the quintessentially ‘fit’ issue for present 

judicial resolution.”).  

 I also find that the Plaintiffs’ claim satisfies the standard under the hardship 

prong of the ripeness inquiry. Because their claim implicates free speech, the ripeness 

requirements are relaxed. The Plaintiffs allege that they are being deprived of their 

First Amendment rights and injured by the March RECS provisions that delay press 

access to complaints until after entry by the clerk. Assuming this to be true, this 

creates a direct and immediate dilemma for the parties and hardship to the Plaintiffs 

 
12  I am mindful of the fact that the RECS are part of a pilot project and subject to further 

development and amendment, but the Plaintiffs are bringing a facial challenge to the March RECS, 

which are in effect and being used in court operations today, so the Plaintiffs’ facial challenge satisfies 

finality and definiteness. 
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looms. For these reasons, I conclude that the Plaintiffs’ facial challenge to the March 

RECS is ripe for my review. 

b. As-Applied Challenge  

 The Plaintiffs also bring an as-applied challenge to the March RECS. See Pls.’ 

Notice 1–2 (“Plaintiffs allege that the implementation of the current RECS policy by 

the Defendants has resulted, as a factual matter, in delays in access to a substantial 

percentage of newly-filed complaints until after the date of filing.”). The Defendants 

argue in their motion to dismiss, which was filed before the revised March RECS 

became effective, that the Plaintiffs’ claim is not ripe because “it is impossible to know 

for sure” the magnitude of any alleged delay until the RECS have been implemented. 

Defs.’ Mot. to Dismiss 8.  

 Ripeness is “peculiarly a question of timing,” and a case can become ripe for 

adjudication over the course of the case even if it is initially premature. See Reg’l Rail 

Reorganization, 419 U.S. at 140. While there are instances where “adjudication might 

be postponed until a better factual record might be available,” Project Veritas, 982 

F.3d at 828 (internal quotations omitted), here the Plaintiffs and the Defendants have 

documented the access delays during the three months since the March RECS went 

into effect.13 Applying the fitness and hardship inquiries to this aspect of the 

 
13  Following oral argument on the pending motions, the Courthouse News Service Plaintiffs 

provided some evidence of post-March 15 delays. Third Decl. of Adam Angione (“Third Angione 

Decl.”) (ECF No. 38-1); Third Decl. of James T. Glessner in Supp. of Defs.’ Opp’n to Mots. for Prelim. 

Inj. (“Third Glessner Decl.”) (ECF No. 40). I have considered this factual record in the ripeness 

analysis. See Groden v. N&D Transp. Co., 866 F.3d 22, 24 (1st Cir. 2017) (“When considering motions 

to dismiss for lack of subject-matter jurisdiction pursuant to Federal Rule of Civil Procedure 12(b)(1), 

the court may consider materials outside the pleadings.”) 
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Plaintiffs’ claim, I find that the as-applied challenge is also ripe for judicial review.14 

B. Rule 12(b)(6) Failure to State to a Claim 

 The Plaintiffs allege that they have a First Amendment right of access to civil 

complaints that attaches upon the court’s receipt of the complaint and that the March 

RECS violate that constitutional right by delaying access until after the court enters 

and accepts the complaint. The Defendants argue that the Plaintiffs fail to state a 

claim because “a ‘no-access-before-process’ rule is not prohibited by the First 

Amendment.” Defs.’ Mot. to Dismiss 10. The Defendants contend that there is no First 

Amendment right to access civil complaints upon receipt under the applicable 

“experience and logic” test. Defs.’ Mot. to Dismiss 11–12. They argue that there is no 

allegation that the March RECS “will result in any more than a negligible delay in 

access to newly filed nonconfidential civil court records.”  Defs.’ Mot. to Dismiss 10 

 
14  I have considered the question of abstention, even though the Defendants did not ask me to do 

so. Courthouse News Service has brought a number of similar challenges in courts across the country, 

and most, but not all, courts have declined to abstain, even when abstention was requested by the 

defendants. There are two exceptions. The Seventh Circuit in Courthouse News Service v. Brown, 

reversed a district court’s preliminary injunction prohibiting a state court clerk from enforcing a policy 

of withholding newly filed civil complaints until after processing, concluding that the lower court 

should have abstained. 908 F.3d 1063, 1065–66 (7th Cir. 2018). The Seventh Circuit noted that the 

“principle of comity takes on special force when federal courts are asked to decide how state courts 

should conduct their business.” Id. at 1074. Like here, the state courts in Brown were in the process 

of transitioning to electronic filing, and the Seventh Circuit recognized the propriety of the federal 

courts “step[ping] back” while the state courts worked through the “implementation challenges and 

resource limitations” associated with the transition. See id. Similarly, in Courthouse News Service v. 

Gilmer, a district court abstained because it did “not wish to dictate to, oversee, or otherwise insert 

itself into the operations and administration of its co-equal Missouri state courts” and noted that it 

was “very strange, indeed” for the federal district court “to impose on a state court a practice which is 

not currently employed by the Supreme Court of the United States.” Case No. 4:21CV286 HEA, 2021 

WL 2438914, at *9 (E.D. Mo. June 15, 2021). I find the reasoning of these courts somewhat persuasive. 

But because the Defendants did not raise abstention and affirmatively indicated at oral argument that 

they had considered and decided not to seek abstention, and because “federal courts have a ‘virtually 

unflagging obligation . . . to exercise the jurisdiction given them,’ ” Pustell v. Lynn Pub. Schs., 18 F.3d 

50, 53 (1st Cir. 1994) (quoting Colo. River Water Cons. Dist. v. United States, 424 U.S. 800, 817 (1994)), 

I find it an appropriate exercise of federal jurisdiction to hear the Plaintiffs’ claims.  
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(citing Pls.’ First Am. Compl. ¶ 39). The Plaintiffs respond that the March RECS 

delay access until after clerk processing and that the March RECS cannot withstand 

heightened scrutiny because the Defendants have not shown a valid and narrowly 

tailored governmental interest for the delay.15 

1. Legal Standards  

a. Rule 12(b)(6) 

 A motion to dismiss under Rule 12(b)(6) tests the “legal sufficiency” of a 

complaint. Me. Educ. Ass’n Benefits Tr. v. Cioppa, 842 F. Supp. 2d 373, 376 (D. Me. 

2012) (internal quotations omitted). The general rules of pleading require “a short 

and plain statement of the claim showing that the pleader is entitled to relief.” Fed. 

R. Civ. P. 8(a)(2). That “short and plain statement” need only “give the defendant fair 

notice of what the claim is and the grounds upon which it rests.” Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 555 (2007) (internal quotations and alterations omitted).  

 To determine whether a complaint states a claim, courts in the First Circuit 

follow a two-step analysis. First, the court must “isolate and ignore statements in the 

complaint that simply offer legal labels and conclusions or merely rehash cause-of-

 
15  The Plaintiffs also point out that electronic filers receive emails after filing stating that they 

should “allow up to 24 business hours”—three business days—“for clerk office processing.” Pls.’ Opp’n 

11. In reply, the Defendants explain that that email message is outdated, sent under the pre-March 

15 abrogated version of the RECS, and does not reflect how clerks are proceeding under the current 

RECS since the March 15, 2021 amendment. Defs.’ Reply. This exchange highlights a timing 

complication presented by the parties’ motions. The Plaintiffs’ First Amended Complaint and some of 

the briefing connected to the motion to dismiss and preliminary injunction were filed under the 

December RECS; by the time briefing was completed and the motions came under advisement, the 

new March RECS had gone into effect. Both parties agree that the Plaintiffs’ claims relating to the 

December RECS are now moot, but vestiges of those abrogated rules and the court’s practices under 

them still linger in the documents before me and muddy the arguments and analyses being advanced 

by the parties.       
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action elements.” Carrero-Ojeda v. Autoridad de Energía Eléctrica, 755 F.3d 711, 717 

(1st Cir. 2014) (internal quotations omitted). Then, taking all well-pleaded facts as 

true and “drawing all reasonable inferences in plaintiff’s favor,” the court must 

determine whether the complaint “plausibly narrate[s] a claim for relief.” Id. (internal 

quotations omitted). “Plausible” means “more than merely possible” but does not 

require all facts necessary to establish a prima facie case. Id. at 717–18 (internal 

quotations omitted). Distinguishing sufficient from insufficient pleadings is a 

“context-specific task.” Ashcroft v. Iqbal, 556 U.S. 662, 679 (2009). Dismissal for 

failure to state a claim is appropriate where the complaint fails to set forth “factual 

allegations, either direct or inferential, respecting each material element necessary 

to sustain recovery under some actionable legal theory.” Gagliardi v. Sullivan, 513 

F.3d 301, 305 (1st Cir. 2008) (internal quotations omitted).  

b. First Amendment Right of Access 

Whether the Plaintiffs have stated a claim depends on whether there is a First 

Amendment right for the public and the press16 to access a civil complaint 

immediately upon the court’s receipt of the document. Although the public has “a 

qualified First Amendment right of access to certain judicial proceedings and 

documents,” In re Bos. Herald, Inc., 321 F.3d 174, 182 (1st Cir. 2003), the exact 

contours of this First Amendment right are still being defined. Neither the Supreme 

 
16  “The First Amendment generally grants the press no right to information . . . superior to that 

of the general public.” Nixon v. Warner Commc’ns, Inc., 435 U.S. 589, 609 (1978).  

Case 1:21-cv-00040-NT   Document 42   Filed 07/16/21   Page 18 of 41    PageID #: 928

Add. 18

Case: 21-1624     Document: 00117819729     Page: 94      Date Filed: 12/08/2021      Entry ID: 6464579



19 

Court nor the First Circuit has yet addressed whether there exists a right of public 

access to civil complaints, so background on this developing body of law is helpful. 

i. Development of the First Amendment Right of 

Access by the Supreme and Appellate Courts 

The First Amendment, which applies to the states through the Fourteenth 

Amendment, prohibits any law “abridging the freedom of speech, or of the press.” U.S. 

Const. amend. I. In the seminal case of Richmond Newspapers, Inc. v. Virginia, the 

Supreme Court recognized that the right of the public to attend criminal trials is 

implicit in the First Amendment. 448 U.S. 555, 580 (1980). In Richmond Newspapers, 

the state court had excluded the press and public from the courtroom during a murder 

trial, and newspaper reporters challenged the closure. Id. at 560–62. In finding that 

the public has a presumptive right of access to criminal trials under the First 

Amendment, the Supreme Court looked to history and reviewed the role that public 

participation in criminal trials has played in the integrity of the judicial process. See 

id. at 569–73.  

In Globe Newspaper Co. v. Superior Court for Norfolk County, the Supreme 

Court again held that the public and press have a presumptive right to access 

criminal proceedings, this time striking down as a violation of the First Amendment 

a Massachusetts law that provided for exclusion of the public from sex offense trials 

involving minor victims. 457 U.S. 596, 598, 602  (1982). Again, the Court focused on 

the historical openness of criminal trials and the importance of public scrutiny of 

criminal trials to “the functioning of the judicial process and the government as a 

whole.” Id. at 605–06. The Court instructed that the right of access is not absolute 

Case 1:21-cv-00040-NT   Document 42   Filed 07/16/21   Page 19 of 41    PageID #: 929

Add. 19

Case: 21-1624     Document: 00117819729     Page: 95      Date Filed: 12/08/2021      Entry ID: 6464579



20 

but that it can be denied only if “the denial is necessitated by a compelling 

governmental interest, and is narrowly tailored to serve that interest.” Id. at 606–07.  

This two-part inquiry, which has come to be known as the “experience and 

logic” test, was endorsed as the appropriate framework for analyzing First 

Amendment claims over access to judicial proceedings in Press-Enterprise Co. v. 

Superior Court of California, Riverside County, 464 U.S. 501 (1984) (“Press-

Enterprise I”). There, the Supreme Court held that the right of access extended to 

pretrial voir dire proceedings in a case involving the rape and murder of a teenage 

girl. See generally id. The Court noted that jury selection was historically open and 

that openness “enhances both the basic fairness of the criminal trial and the 

appearance of fairness so essential to public confidence in the system.” Id. at 505–08. 

After concluding that a constitutional right of access to voir dire proceedings existed, 

the Court examined whether the presumption of openness was rebutted “by an 

overriding interest based on findings that closure is essential to preserve higher 

values and is narrowly tailored to serve that interest.” Id. at 508–10. While 

recognizing the privacy interests of prospective jurors and the defendant’s Sixth 

Amendment right to a fair trial, the Supreme Court ultimately concluded that closing 

the courtroom for nearly six weeks of jury selection and denying the media’s request 

for a transcript, went too far. Id. at 510–11. Because the trial judge failed to consider 

alternatives to closure and denied the request for a transcript without considering 

redaction of sensitive information or preserving the anonymity of jurors, the Supreme 

Court vacated and remanded the case. Id. at 513. The Supreme Court later used the 
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experience-and-logic analysis in Press-Enterprise Co. v. Superior Court of California 

for Riverside County, to conclude that the qualified First Amendment right of access 

to criminal proceedings also applied to the transcript of a preliminary hearing in a 

state criminal prosecution. See generally 478 U.S. 1 (1986) (“Press-Enterprise II”). 

In the wake of these Supreme Court cases, the First Circuit has used the 

experience-and-logic framework, which has come to be known as the Press-Enterprise 

test, to analyze whether the public has a First Amendment right of access to specific 

judicial proceedings. But “[t]he full scope of the constitutional right of access is not 

settled in the law.” In re Boston Herald, 321 F.3d at 182. Using a case-by-case process, 

id., the First Circuit has found a qualified First Amendment right to: 

• Access pretrial bail hearings and the documents filed in connection with the 

bail determination in a criminal case. In re Globe Newspaper Co., 729 F.2d 47, 

59 (1st Cir. 1984) (recognizing right but holding that defendant’s right to a fair 

trial and privacy outweighed the public’s right of access). 

• Access the records of completed criminal cases that ended without conviction. 

Globe Newspaper Co. v. Pokaski, 868 F.2d 497, 510–11 (1st Cir. 1989) (noting 

that right applies to records in cases ending in acquittal, dismissal, nolle 

prosequi, or a finding of no probable cause, but does not extend to records in 

cases where grand jury opts not to indict).  

• Access legal memoranda that are filed with motions in criminal cases on which 

the court is meant to rely in determining the parties’ substantive rights. In re 

Providence J. Co., 293 F.3d 1, 12–13, 16 (1st Cir. 2002) (holding that court’s 

“blanket nonfiling policy”—a practice of not placing memoranda submitted 

with motions in publicly available case file—violated First Amendment). 

Conversely, the First Circuit has found no First Amendment right to: 

• Access pretrial subpoenas and related documents filed under seal during 

pretrial proceedings in a criminal case. United States v. Kravetz, 706 F.3d 47, 

56 (1st Cir. 2013). 
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• Access financial documents submitted in a criminal case to demonstrate the 

defendant’s eligibility for Criminal Justice Act funds. In re Boston Herald, 321 

F.3d at 189. 

The First Circuit has never held that a qualified right of access attaches to just-filed 

civil complaints, and it has expressed some reluctance about doing so. See El Dia, 963 

F.2d at 495 (“[W]e seriously question whether Richmond Newspapers and its progeny 

carry positive implications favoring rights of access outside the criminal justice 

system.”).  To date, it has only addressed the issue of public access to civil proceedings 

and documents a handful of times.  

 In Anderson v. Cryovac, Inc., the First Circuit applied the Press-Enterprise  test 

to a civil tort action where an intervenor newspaper sought discovery materials that 

were submitted to the district court under protective orders in connection with 

motions to compel the production of documents and a motion to quash a deposition 

subpoena. See generally 805 F.2d 1 (1st Cir. 1986). Noting that courts in other 

jurisdictions had recognized a public right of access to civil trials and some pretrial 

civil proceedings, the First Circuit determined that it “need not decide” whether it 

agreed “with those courts extending a right of public access to documents considered 

in rulings on dispositive pretrial motions” or “whether there is a public right of access 

to civil trials in general” because neither of those questions was before the court.  Id. 

at 11. Instead, the First Circuit stated: “We think it is clear and hold that there is no 

right of public access to documents considered in civil discovery motions.” Id. Because 

“discovery proceedings are fundamentally different from proceedings to which the 

courts have recognized a public right of access,” the First Circuit held that “[h]istory 

and logic” led to the conclusion “that there is no presumptive first amendment public 
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right of access to documents submitted to a court in connection with discovery 

motions.” Id. at 11, 13. 

 In another civil case, Siedle v. Putnam Investments, Inc., the First Circuit was 

initially presented with the question of whether the press “had an independent right 

of access to judicial materials, secured by the First Amendment.” 147 F.3d 7, 9 n.4 

(1st Cir. 1998). But because the New York Times (the intervenor that had advanced 

the argument) had voluntarily withdrawn from the litigation, the First Circuit 

bypassed “this nettlesome constitutional issue” and instead analyzed whether the 

common-law presumption of access attached to the documents in question. Id.17 

In In re Providence Journal Co., a newspaper filed mandamus petitions 

seeking access to materials submitted in connection with the criminal trial of the 

mayor of Providence. 293 F.3d at 5–6. The First Circuit held that the district court’s 

longstanding practice of not filing legal memoranda submitted in connection with 

motions in the publicly accessible case file violated the First Amendment. Id. at 12–

13. In a footnote, the First Circuit stated:  

Although the Supreme Court has not established whether the 

constitutional right of access attaches to civil cases in general, the 

common-law right of access extends to judicial records in civil 

proceedings. As said, that right encompasses legal memoranda. Because 

 
17  The Supreme Court recognized a common-law presumption of public access to judicial records 

in Nixon v. Warner Communications. See 435 U.S. at 597–99. There, the Court acknowledged that “the 

courts of this country recognize a general right to inspect and copy public records and documents, 

including judicial records and documents.” Id. at 597 (footnote omitted). The First Circuit has 

explained that this public-access “privilege extends . . . to ‘materials on which a court relies in 

determining the litigants’ substantive rights,’ ” but “[t]hose documents which play no role in the 

adjudication process, . . . such as those used only in discovery, lie beyond reach.” FTC v. Standard Fin. 

Mgmt. Corp., 830 F.2d 404, 408 (1st Cir. 1987) (quoting Anderson v. Cryovac, Inc., 805 F.2d 1, 13 (1st 

Cir. 1986)). The Plaintiffs here challenge the RECS on First Amendment grounds only and have not 

alleged a violation of any common-law right of access, so I need not address this issue further. 
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none of the respondent’s rationales for rendering legal memoranda 

presumptively nonpublic rise to the level of a compelling reason 

sufficient to justify the nondisclosure of those documents, our 

invalidation of the District of Rhode Island’s blanket nonfiling policy vis-

à-vis legal memoranda applies in civil as well as criminal proceedings. 

Id. at 13 n.5 (internal citation omitted). While not entirely clear, this footnote 

suggests that the First Circuit relied on the common-law right of access in 

recognizing, in dicta, a right to access memoranda filed in civil cases. See id.  

Other than this limited precedent, I am without Supreme Court and First 

Circuit directive on whether a qualified right of access under the First Amendment 

extends to civil complaints. There are, however, many circuits that have concluded 

that the constitutional right of access applies to civil proceedings. See, e.g., N.Y.C.L. 

Union v. N.Y.C. Transit Auth., 684 F.3d 286, 298 (2d Cir. 2012) (“[T]he First 

Amendment guarantees a qualified right of access not only to criminal but also to 

civil trials and to their related proceedings and records.”); Republic of Phil. v. 

Westinghouse Elec. Corp., 949 F.2d 653, 659 (3d Cir. 1991) (“[T]he First Amendment 

. . . protects the public’s right of access to the records of civil proceedings.”); Rushford 

v. New Yorker Mag., Inc., 846 F.2d 249, 253 (4th Cir. 1988) (recognizing First 

Amendment right to access documents submitted with summary judgment 

motion); Brown & Williamson Tobacco Corp. v. F.T.C., 710 F.2d 1165, 1178 (6th Cir. 

1983) (“The Supreme Court’s analysis of the justifications for access to the criminal 

courtroom apply as well to the civil trial.”); In re Cont’l Ill. Sec. Litig., 732 F.2d 1302, 

1308 (7th Cir. 1984) (“[W]e agree with the Sixth Circuit that the policy reasons for 

granting public access to criminal proceedings apply to civil cases as well.”).  
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ii. Courthouse News Service Cases 

 The parties discuss several additional cases recently brought by Courthouse 

News Service in other jurisdictions that address the issue of access to civil 

proceedings, which are also instructive.  

 In Courthouse News Service v. Planet, the plaintiff sought same-day access to 

newly filed civil complaints in a California county court. 947 F.3d 581, 587 (9th Cir. 

2020) (“Planet III”). The case involved paper filings, and the court provided the press 

access by placing new complaints in a media bin in the clerk’s office. Id. at 586. Before 

a complaint made it to the media bin, however, court staff undertook a seven-step 

processing procedure18 followed by a supervisor quality control review, which often 

took several days to complete. Id. The court’s process resulted in “significant delays”; 

more than half of the complaints took two or more court days to reach the media bin 

(and some never did). Id. at 586–87. After Courthouse News Service sued, the state 

court began scanning new civil complaints before the review-and-process procedure 

so that they were available to view on public computer terminals at the clerk’s office 

between 8:00 a.m. and 3:00 p.m. Id. at 387. Complaints filed after 3:00 p.m. were 

made available to the public the next day.  Id.  

 
18  The process involved the court staff member: (1) confirming that the complaint was filed in the 

correct court, contained all necessary documents, and was accompanied by the appropriate filing fee 

or waiver; (2) entering information into the court’s case management system to create a new case; (3) 

entering all accompaniments, such as filing fee checks, and generating a receipt; (4) issuing any 

required summons; (5) stamping the documents as filed; (6) generating labels from the case 

management system and placing those, along with the filing date, courtroom assignment, and case 

destruction stamp, on the physical case file; and (7) placing the documents in the case file. Courthouse 

News Serv. v. Planet, 947 F.3d 581, 586 (9th Cir. 2020) (“Planet III”). 
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 On appeal, the Ninth Circuit applied Press-Enterprise II and held that the 

press enjoys “a qualified right of timely access to newly filed civil nonconfidential 

complaints that attaches when the complaint is filed.” Id. at 585. But it went on to 

hold that “this right does not entitle the press to immediate access to those 

complaints.” Id. The majority opinion determined that “[s]ome reasonable restrictions 

resembling time, place, and manner regulations that result in incidental delays in 

access are constitutionally permitted where they are content-neutral, narrowly 

tailored and necessary to preserve the court’s important interest in the fair and 

orderly administration of justice.” Id. The Ninth Circuit applied a balancing test, 

requiring the county clerk to “demonstrate first that there is a ‘substantial 

probability’ that its interest in the fair and orderly administration of justice would be 

impaired by immediate access, and second, that no reasonable alternatives exist to 

‘adequately protect’ that government interest.” Id. at 596 (quoting Press-Enterprise 

II, 478 U.S. at 14). The Ninth Circuit found that the state court’s former no-access-

before-process policy did not pass constitutional muster but that the scanning policy 

was constitutional, because the state court “demonstrated that the overnight delay 

in access to complaints filed during the last ninety minutes of the court’s public hours 

was no greater than essential to manage necessary court operations under the 

circumstances existing at the time.” Id. at 598–600. 

 The concurring judge in Planet III reasoned that limitations on the right of 

access (as opposed to outright denials of access) should be subjected to the time, place, 

and manner standard, which permits government regulations that are not content- 
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based to survive if “ ‘they are narrowly tailored to serve a significant governmental 

interest, and . . . they leave open ample alternative channels for communication of 

the information.’ ” Id. at 600–01 (Smith, J., concurring) (quoting Ward v. Rock Against 

Racism, 491 U.S. 781, 791 (1989)). The concurring judge ultimately reached the same 

conclusion as the majority for slightly different reasons: the no-access-before-process 

policy violated the First Amendment right of access (because it did not “reasonably 

regulate public access to civil complaints”), but the scanning policy did not violate the 

First Amendment (because it was content-neutral, narrowly tailored to serve a 

significant governmental interest, and the “minor delays” left open ample alternative 

channels for communication where reporters were still able to access complaints “in 

a timely enough manner to report on newsworthy issues”). Id. at 604–06. 

  In Courthouse News Service v. Schaefer, Courthouse News Service alleged 

delays caused by clerk’s office intake procedures in two Virginia county courts over a 

seven-month period. No. 20-1290, --- F.4th ----, 2021 WL 2583389, at *1 (4th Cir. June 

24, 2021). Following a four-day bench trial, the district court made detailed findings 

of fact about the percentages of newly filed civil complaints that were made available 

the same day, the day after, and two or more days after the day of filing. Id. at *1; see 

Courthouse News Serv. v. Schaefer, 440 F. Supp. 3d 532, 546–50 (E.D. Va. 2020).19 

For example, in one month, a state court only made 19% of civil complaints available 

the same day as filing; in another month in a different court, 41.5% of the complaints 

 
19  The Schaefer case appears to have involved delays in access to both e-filed and paper-filed 

complaints. See Courthouse News Serv. v. Schaefer, 440 F. Supp. 3d 532, 539–40 (E.D. Va. 2020). 
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were not available until two or more court days after filing. Schaefer, 2021 WL 

2583389, at *1. Based on these facts, the district court determined that the state court 

had violated the public’s qualified First Amendment right of “contemporaneous” 

access to newly filed civil complaints. Schaefer, 440 F. Supp. 3d at 558–60. The court 

entered a declaratory judgment to that effect but denied Courthouse News Service’s 

motion for injunctive relief. Id. at 561–63. 

 On appeal, the Fourth Circuit affirmed. Applying Press-Enterprise, the Fourth 

Circuit held that because the experience and logic prongs were satisfied, there was a 

qualified First Amendment right of access to newly filed civil complaints. Schaefer, 

2021 WL 2583389, at *4, *6. Turning to whether the clerk’s office had violated the 

public’s First Amendment right of access, the Fourth Circuit first addressed the level 

of scrutiny to be applied. After noting that strict scrutiny ordinarily applies to an 

asserted infringement of a First Amendment right of access, the court explained: 

But the Supreme Court has instructed that “limitations on the right of 

access that resemble ‘time, place, and manner’ restrictions on protected 

speech will not be subjected to such strict scrutiny.” Globe Newspaper 

Co., 457 U.S. at 607 n.17. The Clerks’ practices do indeed resemble time, 

place, and manner restrictions, so we apply more relaxed 

scrutiny. See Planet III, 947 F.3d at 595. In the context of this case, this 

requires that delays in access be “content-neutral, narrowly tailored and 

necessary to preserve the court’s important interest in the fair and 

orderly administration of justice.” Id. at 585.  

2021 WL 2583389, at *7. The Fourth Circuit held that “[t]his flexible standard does 

not require perfect or instantaneous access. Rather, it provides courts with some 

leeway where same-day access would be impracticable, and fully exempts 

Case 1:21-cv-00040-NT   Document 42   Filed 07/16/21   Page 28 of 41    PageID #: 938

Add. 28

Case: 21-1624     Document: 00117819729     Page: 104      Date Filed: 12/08/2021      Entry ID: 6464579



29 

inconsequential delays and those caused by extraordinary circumstances.” Id.20 This 

flexibility, according to the Fourth Circuit, “accords with precedent in recognizing 

that the Constitution does not require the impossible.” Id. The court then upheld the 

district court’s “grant of a careful, nuanced declaratory judgment” that the state court 

defendants had violated the First Amendment right to “contemporaneous” public 

access, which was based on the district court’s post-trial finding “that it was both 

possible and practicable to provide same-day access to most newly filed civil 

complaints.” Id. at *7–8. 

 In Courthouse News Service v. Tingling, the district court granted Courthouse 

News Service’s motion for a preliminary injunction. 16 Civ. 8742 (ER), 2016 WL 

8505086, at *1 (S.D.N.Y. Dec. 16, 2016). Under Second Circuit law, complaints are 

judicial records that are subject to a presumption of public access under the First 

Amendment. Tingling Prelim. Inj. Hr’g Tr. (“Tingling Tr.”) 49:1–9 (ECF No. 23-5) 

(citing Bernstein v. Bernstein Litowitz Berger & Grossmann LLP, 814 F.3d 132 (2d 

Cir. 2016)). In Tingling, Courthouse News Service maintained that one out of three 

cases filed each day were withheld from the public and that often the delay was 

greater than one day. Tingling Tr. 3:1–3. Applying strict scrutiny, the court concluded 

that the state court defendant “failed to meet its burden of demonstrating that its 

policy of refusing to provide the public and press access to newly filed complaints 

 
20  The Fourth Circuit approved of the district court’s application of this more relaxed scrutiny in 

its holding that “contemporaneous” in the First Amendment right of access context means “ ‘the same 

day on which the complaint is filed, insofar as is practicable; and when not practicable, on the next 

court date’—excepting inconsequential deviations and extraordinary circumstances which may, 

without violating the constitution, delay access.” Schaefer, 2021 WL 2583389, at *7 (quoting Schaefer, 

440 F. Supp. 3d at 562). 

Case 1:21-cv-00040-NT   Document 42   Filed 07/16/21   Page 29 of 41    PageID #: 939

Add. 29

Case: 21-1624     Document: 00117819729     Page: 105      Date Filed: 12/08/2021      Entry ID: 6464579



30 

until after they are reviewed and logged is either essential to preserve higher values 

or is narrowly tailored to serve that interest.” Tingling Tr. 52:18–23. 

 Finally, in Courthouse News Service v. Jackson, the district court granted 

Courthouse News Service’s motion for a preliminary injunction after finding that 

delays in access to newly filed civil complaints ranged from 24–72 business hours 

(three to nine days) after filing. Civil Action No. H-09-1844, 2009 WL 2163609, at *1–

2 (S.D. Tex. July 20, 2009). There, the defendants admitted that Courthouse News 

Service had a right of access to new civil complaints but argued that the access delay 

was a reasonable time, place, or manner restriction. Id. at *2. The court disagreed 

and found that the 24-to-72-business-hour delay “is effectively an access denial and 

is, therefore, unconstitutional.” Id. at *4. The court concluded that Courthouse News 

Service was likely to prevail on the merits because the state court defendants failed 

to demonstrate that the delay in access “is narrowly tailored to serve [an overriding] 

interest and that no less restrictive means of achieving that interest exists.” Id. 

2. Application 

a. Whether there is a First Amendment Qualified Right 

of Access to Civil Complaints  

Press-Enterprise II provides the test for determining whether a First 

Amendment right of access exists in this context. See In re Bos. Herald, 321 F.3d at 

184 (“[C]ourts must apply the Press-Enterprise II standards to a particular class of 

documents or proceedings and determine whether the right attaches to that class.”). 

Under the Press-Enterprise test, I consider “ ‘whether [civil complaints] have 

historically been open to the press and general public’ (the ‘experience’ prong), 
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and ‘whether public access plays a significant positive role in the functioning of the 

particular process in question’ (the ‘logic’ prong).” See Kravetz, 706 F.3d at 53–54 

(quoting Press-Enterprise II, 478 U.S. at 8–9).  

i. Experience  

Under the experience prong of Press-Enterprise II, I “look at whether materials 

like these . . . documents have been open to the public in the past, ‘because a tradition 

of accessibility implies the favorable judgment of experience.’ ” In re Boston Herald, 

321 F.3d at 182 (quoting Press-Enterprise II, 478 U.S. at 8).  

Other courts have found that “[c]omplaints have historically been publicly 

accessible by default.” Bernstein, 814 F.3d at 141; see Schaefer, 2021 WL 2583389, at 

*5 (“[T]he experience prong supports a First Amendment right of access to civil 

complaints.”); Planet III, 947 F.3d at 591 (“[A]lthough ‘the First Amendment does not 

explicitly mention a right of access to court proceedings and documents, the courts of 

this country recognize a general right to inspect and copy public records and 

documents, including judicial records and documents,’ and . . . this right extends to 

civil complaints.”) (quoting Courthouse News Serv. v. Brown, 908 F.3d 1063, 1068–70 

(7th Cir. 2018)).  

Prior to the RECS, nonconfidential civil complaints filed on paper in Maine 

state courts were made available to the public and the press. See Pls.’ First Am. 

Compl. ¶ 32; Second Decl. of James T. Glessner in Supp. of Defs.’ Opp’n to Mots. for 

Prelim. Inj. ¶ 10 (ECF No. 30-1); cf. Schaefer, 440 F. Supp. 3d at 538 (“Plaintiff, and 

other members of the press and public, have historically enjoyed a tradition of court 

clerks making most newly-filed civil complaints publicly available on the day that 
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they are filed.”).21 The experience prong of the Press-Enterprise test supports a 

finding of a public right of access to civil complaints.   

ii. Logic 

Under the logic prong of the test, I consider “whether public access plays a 

significant positive role in the functioning of the particular process in question.” 

Press-Enterprise II, 478 U.S. at 8. “Courts have long recognized that public 

monitoring of the judicial system fosters the important values of quality, honesty and 

respect for our legal system.” Kravetz, 706 F.3d at 52 (quoting In re Providence J., 

293 F.3d at 9). Although Kravetz was a criminal case and the First Circuit has yet to 

recognize a right of access to civil judicial documents, the same values are involved, 

perhaps to a slightly diminished degree, in civil cases. “[W]ithout access to documents 

the public often would not have a ‘full understanding’ of the proceeding and therefore 

would not always be in a position to serve as an effective check on the system.” 

Pokaski, 868 F.2d at 502 (citing In re Globe Newspaper, 729 F.2d at 52). In a civil 

case, the complaint provides the subject matter of a filed lawsuit and sets the 

framework for all subsequent court action. Allowing access to these initiating  records 

 
21  There are special rules that provide for confidentiality in certain actions, such as matters in 

the court’s family division. See Me. R. Civ. P. 102 (clerk shall seal “[i]f a party alleges in an affidavit 

or a pleading under oath that the health, safety or liberty of a party or minor child would be jeopardized 

by disclosure of identifying information appearing in any document filed with the court”); id. (“A party 

filing an action for parentage by assisted reproduction or gestational carrier agreement may request 

an order sealing the records from the public to protect the privacy of the child and the parties.”); see 

also Me. R. Civ. P. 80M(a) (“Medical malpractice screening panel proceedings shall be confidential.”); 

Me. R. Civ. P. 91(b); (in proceedings for waiver of payment of fees or costs, accompanying financial 

affidavit “shall be kept separate from the other papers in the case and kept confidential . . . [and] shall 

not be available for public inspection, except by order of the court.”). These confidentiality provisions 

are not at issue here because the Plaintiffs allege that it is the delayed access to “non-confidential, 

electronically filed civil complaints” that violates the First Amendment. Pls.’ First Am. Compl. ¶ 50. 
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allows the public to understand the litigation and puts the public in a position where 

it can evaluate the quality and honesty of the judiciary. Such access therefore plays 

a significant positive role in the court system. Under the experience and logic test, I 

conclude that there is a qualified First Amendment right of public access to civil 

complaints.  

b. Deciding and Applying the Appropriate Level of 

Scrutiny 

 The Plaintiffs assert that “[t]he Defendants’ policy of denying access to 

complaints and other judicial records until after clerk office processing is the sort of 

‘blanket prohibition on the disclosure of records’ that ‘implicates the First 

Amendment.’ ” Pls.’ Opp’n 13 (quoting Pokaski, 868 F.2d at 505–06). But the March 

RECS rules are not blanket prohibitions on the disclosure of records. To the contrary, 

the March RECS were created to provide rather than prohibit access to electronically 

filed court records. The Plaintiffs’ challenge concerns the timing, not the denial, of 

public access.22   

 The distinction makes a difference. Strict scrutiny has been applied to denials 

of the right of access to judicial records or proceedings. See Globe Newspaper Co., 457 

U.S. at 606–07 (holding that “to deny the right of access in order to inhibit the 

 
22  Most cases finding First Amendment access violations involved denial of access, either by full 

closure of courtrooms during court proceedings or by sealing of judicial records. See generally 

Richmond Newspapers, Inc. v. Virginia 448 U.S. 555 (1980) (closed criminal trial), Globe Newspaper 

Co. v. Super. Ct., 457 U.S. 596 (1982) (same); Press-Enterprise Co. v. Sup. Ct., 464 U.S. 501 (1984) 

(closed voir dire proceedings before criminal trial and refusal to release transcript), Press-Enterprise 

Co. v. Sup. Ct., 478 U.S. 1 (1986) (closed preliminary criminal hearing and sealed transcript); In re 

Globe Newspaper Co., 729 F.2d 47 (1st Cir. 1984) (closed criminal bail proceedings); Globe Newspaper 

Co. v. Pokaski, 868 F.2d 497 (1st Cir. 1989) (sealed court records of criminal cases not ending in 

conviction); In re Providence J. Co., 293 F.3d 1 (1st Cir. 2002) (“blanket” policy of not placing legal 

memoranda in publicly accessible case file). 
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disclosure of sensitive information” the state court must show “that the denial is 

necessitated by a compelling governmental interest, and is narrowly tailored to serve 

that interest”) (courtroom closed to public for “entire” sex-offense trial  involving 

minors); Press-Enterprise II, 478 U.S. at 14–15 (“complete closure” of preliminary 

hearing on murder complaint and transcript of proceedings sealed); Press-Enterprise 

I, 464 U.S. at 509–10, 513 (closure of courtroom to public for six weeks of voir dire 

and “total suppression of the transcript”); Richmond Newspapers, 448 U.S. at 580–81 

(courtroom closed to public during murder trial). But “limitations on the right of 

access that resemble ‘time, place, and manner’ restrictions on protected speech would 

not be subjected to such strict scrutiny.” Globe Newspaper Co., 457 U.S. at 607 n.17  

(emphasis added) (internal citation omitted); see also Richmond Newspapers, 448 

U.S. at 581 n.18 (“Just as a government may impose reasonable time, place, and 

manner restrictions upon the use of its streets in the interest of such objectives as the 

free flow of traffic, so may a trial judge, in the interest of the fair administration of 

justice, impose reasonable limitations on access to a trial” (internal citation 

omitted)).23  

 The First Circuit has also noted the distinction. In Pokaski, the First Circuit 

held that “a blanket prohibition on the disclosure of records” in a court case 

“implicates” First Amendment rights and triggers “heightened scrutiny.” Pokaski, 

 
23  The Supreme Court recognized the importance of conducting trials “in a quiet and orderly 

setting” and noted that, because “courtrooms have limited capacity, there may be occasions when not 

every person who wishes to attend can be accommodated,” in which case “reasonable restrictions on 

general access are traditionally imposed.” Richmond Newspapers, 448 U.S. at 581 n.18.  
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868 F.2d at 505. But the First Circuit was analyzing a Massachusetts statute that 

automatically sealed criminal cases that ended without a conviction. It did not 

squarely address the timing of access to court records. In fact, quite the opposite. The 

Pokaski court explained that the challenged statute was “not a time, place, or manner 

restriction, which need only be reasonable to survive First Amendment scrutiny” 

because the harm the statute aimed to prevent—the intrusion into criminal 

defendants’ privacy interests—“flow[ed] directly from the content of the information 

sought.” Id. In other words, the First Circuit suggested that where a statute amounts 

to a reasonable time, place, or manner distinction, heightened scrutiny would not 

apply. It was only because the law in Pokaski was considered a content-based 

restriction that heightened scrutiny applied.24  

 To fall under a time-place-manner analysis, the challenged limitation must be 

a content-neutral restriction. Here, the March RECS apply to all new civil complaints 

without regard to their content. The parties agree that the March RECS are content 

neutral. Oral Argument Hr’g Tr. 15:10–12 (ECF No. 39) (counsel for the Plaintiffs 

conceding that “[t]here is nothing about the rules that is content based” and that 

 
24  To be sure, the parties in Pokaski disputed whether the statute at issue permanently foreclosed 

public access altogether because it included a mechanism for later obtaining access to sealed records. 

868 F.2d at 505. The court did not resolve the dispute because it concluded that the challenged 

provision did not pass constitutional scrutiny even if the court records could be obtained later. Id. In 

reaching this conclusion, it noted that automatically sealing records and forcing access-seekers to 

initiate a legal action “places on the public the burden of overcoming inertia,” that in most cases the 

information would not be made available for “far longer than 48 hours,” and that the statute imposes 

an economic burden on the press to the extent its reporters would need to obtain counsel to argue for 

disclosure. Id. at 507. None of those considerations are relevant to this case where complaints 

automatically become publicly available upon their entry in the electronic case file.    
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“they apply to all complaints in a blanket fashion”), 38:10–13 (Defendants’ counsel 

agreeing that “[t]his is not a content-based rule.”). 

 Because I conclude that the content-neutral March RECS most resemble time, 

place, and manner restrictions on the public right of access to newly filed civil 

complaints, I apply the more relaxed form of scrutiny. Under this intermediate 

standard, a restriction is constitutional if it is “narrowly tailored to serve a significant 

governmental interest” and “leave[s] open ample alternative channels for 

communication of the information.” March v. Mills, 867 F.3d 46, 54 (1st Cir. 2017). 

 Applying this more flexible standard of scrutiny, it appears on the record before 

me that the March RECS are narrowly tailored to serve the interest of the state court 

in “the fair and orderly administration of justice.” See Planet III, 947 F.3d at 596. As 

the state court implements its new electronic case management and filing system, 

these interests include ensuring compliance with court rules, minimizing the risk of 

harm to those involved in court proceedings, and protecting privacy in court records. 

The March RECS are narrowly tailored to these interests because they expressly 

provide for public access to civil complaints as soon as they are entered in the case 

file. Here, the March RECS outline the ministerial compliance review to be followed: 

ensure that the document is in proper electronic format, has been signed, lists the 

attorney’s Maine bar number, and is accompanied by any legally required elements, 

such as a filing fee, registry recording fee, or summary sheet. See RECS Rule 2 March 

2021 advisory note. This appears on its face to be a cursory review, no more extensive 

than what traditionally occurs when a litigant walks up to the clerk’s office window 
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with a paper complaint to file. I find that the March RECS are narrowly drawn to 

achieve the state courts’ significant interest in the orderly administration of justice. 

 Moreover, the March RECS leave open ample alternative channels for 

communication. They do not “deny or unwarrantedly abridge the opportunities for 

the communication of thought,” see Planet III, 947 F.3d at 605–06 (Smith, J., 

concurring), because they expressly give the public and press access to newly filed 

complaints as soon as they are entered in the case file. Communication is abridged 

only during the ministerial review and entry process, and I have already determined 

that that process is warranted to protect the court’s interests. See id. at 585 (“[C]ourts 

undeniably have an important administrative function that requires orderly 

processing of new filings, and this results in incidental delays to access by the press 

and public.”); see also Press-Enterprise I, 464 U.S. at 512 (“[T]he constitutional values 

sought to be protected by holding open proceedings may be satisfied later by making 

a transcript of the closed proceedings available within a reasonable time.”).25  

 The Plaintiffs’ position is that anything short of immediate, on-receipt access 

violates their First Amendment rights. I disagree and so do most courts. The Ninth 

Circuit held that, although “a necessary corollary of the right to access is a right to  

timely access,” that right does not entitle the press to “immediate, pre-processing 

access to newly filed complaints.” Planet III, 947 F.3d at 594. As the Planet III court 

observed: 

 
25  In addition, another alternative channel for obtaining information about newly filed civil 

complaints is currently available because the SJC’s March 12, 2021 temporary standing order requires 

court clerks to give the public and the press paper copies of these complaints upon request at no charge. 
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Even in this era of electronic filing systems, instantaneous public access 

to court filings, especially complaints, could impair the orderly filing and 

processing of cases with which clerk’s offices are charged. After all, 

litigants are not uploading their complaints to the internet; they are 

filing them with a court, making them subject to judicial administration. 

The First Amendment does not require courts, public entities with 

limited resources, to set aside their judicial operational needs to satisfy 

the immediate demands of the press. 

Id. at 596; see id. at 599–600 (determining that “overnight delay in access to 

complaints filed during the last ninety minutes of the court’s public hours” did not 

violate the First Amendment).   

 Likewise, in Schaefer, the Fourth Circuit determined that time-place-manner 

scrutiny “does not require perfect or instantaneous access.” 2021 WL 2583389, at *7. 

The Fourth Circuit did not require immediate access. Id. Instead it held that “the 

public and press generally have a contemporaneous right of access to court documents 

and proceedings when the right applies.” Id. (internal quotation marks omitted). And 

“contemporaneous” means only “the same day on which the complaint is filed” when 

practicable, “and when not practicable, on the next court date.” Id. (quoting Schaefer, 

440 F. Supp. 3d at 562). The Fourth Circuit also recognized an exception to this 

“flexible standard” where “inconsequential deviations and extraordinary 

circumstances . . . may, without violating the constitution, delay access.” Id. The 

Schaefer court thus held that the First Amendment right of access requires that 

courts “make newly filed civil complaints available as expeditiously as possible.” Id. 

at *8. 

 The Plaintiffs’ claims hinge on their allegations that the constitutional right to 

access newly filed civil complaints attaches upon receipt of the complaints and before 
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the clerk processes and enters the complaints into the electronic case file. Pls.’ First 

Am. Compl. ¶¶ 2, 50; Intervenor-Pl.’s First Am. Compl. ¶¶ 2, 42. Under the Plaintiffs’ 

theory, any delay between receipt and filing in the electronic case file infringes on 

their First Amendment rights. However, I conclude, as a matter of law, that although 

there is a First Amendment qualified right of timely access to newly filed civil 

complaints, there is no right of instantaneous access upon the court’s receipt of new 

civil complaints.  

 As to the Plaintiffs’ facial challenge, the March RECS are content neutral and 

are silent as to the amount of time that will elapse between receipt and entry into the 

publicly accessible electronic case file. That silence does not, however, as the 

Plaintiffs contend, make the March RECS unconstitutional on their face. To succeed 

in their facial attack, the Plaintiffs would have to establish (1) that “no set of 

circumstances exists” under which the March RECS would be valid, or (2) that the 

March RECS are overbroad by showing that “a substantial number of [their] 

applications are unconstitutional, judged in relation to the [March RECS]’s plainly 

legitimate sweep.” See United States v. Stevens, 559 U.S. 460, 472–73 (2010) (internal 

quotations omitted). The Plaintiffs’ pleadings fall short of these standards. First, they 

have not shown that no set of circumstances exists under which the March RECS 

would be valid. Under the March RECS, public access becomes available when the 

clerk enters the document in the electronic case file, and there are many ways that 

the March RECS could provide timely, “contemporaneous” access to newly filed 
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complaints such that they do not offend the First Amendment.26 Second, the Plaintiffs 

fail to establish that the March RECS lack any plainly legitimate sweep. To the 

contrary, the state court’s new rules are designed to support and promote public 

access, while balancing privacy concerns and the court’s interests in orderly and 

efficient administration. Because the Plaintiffs have alleged nothing more than an 

indeterminate delay between the receipt of a complaint and the time it becomes 

accessible to the public, the Plaintiffs fail to state a claim upon which relief can be 

granted.  

 As to their as-applied challenge, the Amended Complaints assert that there 

have been delays in access, but the allegations all refer back to the period before the 

March RECS went into effect. The Amended Complaints fail to allege a single 

instance where access was delayed after March 15, 2021.27 Taking all the Plaintiffs’ 

 
26  As the parties’ own evidentiary submissions show, the March RECS are presently being 

applied in a manner that has not violated the Plaintiffs’ contemporaneous right of access. After oral 

argument on their motion for preliminary injunction, the Courthouse News Service Plaintiffs provided 

their evidence of post-March 15 delays. Third Angione Decl. Nineteen new civil complaints were 

available on the same day that they were received by the court. Third Angione Decl. ¶ 6. Six complaints 

were not available to the public until the day after filing and one was not available until two days after 

filing. Third Angione Decl. ¶ 6. But the Defendants’ response explains that the six next-day-available 

complaints were all filed either after the close of the court’s business hours or within the last hour, 

and they were made publicly available within three court business hours. Third Glessner Decl. ¶ 6. 

And the one complaint that took two days to be made available through the court’s electronic system 

was not a newly filed complaint, and it had been publicly available in paper form in the originating 

court months earlier.  Third Glessner Decl. ¶ 7. These instances show that, under the March RECS, 

the Plaintiffs are receiving timely, contemporaneous access to new complaints. 

27  As noted in footnote 26, the parties submitted evidence in June of the extent of access delays 

after March 15, 2021. Because these facts were not alleged in their Amended Complaint nor presented 

on the Defendants’ motion to dismiss, I do not consider them in my analysis under Rule 12(b)(6). See 

Foley v. Wells Fargo Bank, N A., 772 F.3d 63, 72 (1st Cir. 2014) (“[C]ourts [reviewing a Rule 12(b)(6) 

motion] usually consider only the complaint, documents attached to it, and documents expressly 

incorporated into it”). Even if I were to consider this evidence, the asserted delays do not violate the 

Plaintiffs’ right of contemporaneous access to court records. 
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well-pleaded facts as true, and drawing all reasonable inferences in their favor, I 

conclude that the Amended Complaints fail to state a claim for an as-applied 

challenge.  

 Because the Amended Complaints fail to state a claim upon which relief may 

be granted, the Defendant’s Motion to Dismiss is granted.  

II. The Plaintiffs’ Motion for Preliminary Injunction 

Having determined that the Amended Complaints must be dismissed under 

Rule 12(b)(6), the Plaintiffs’ motions for preliminary injunction also must fail. 

CONCLUSION 

 For the reasons stated above, the Court GRANTS the Defendants’ motions to 

dismiss and DENIES as moot the Plaintiffs’ motions for a preliminary injunction.  

 

SO ORDERED. 

       /s/ Nancy Torresen                                         

      United States District Judge 

Dated this 16th day of July, 2021. 
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 UNITED STATES DISTRICT COURT 
 
 DISTRICT OF MAINE 
 
 
 
COURTHOUSE NEWS SERVICE, et al.,  ) 
  Plaintiffs    ) 
       )   
v.       ) CIVIL NO. 1:21-cv-00040-NT 
       )   
JAMES T. GLESSNER, et al.,     ) 
  Defendants    ) 
   

    
 
 JUDGMENT OF DISMISSAL 

 

In accordance with the Order on Defendants’ Motion to Dismiss and 

Plaintiffs’ Second Motion for Preliminary Injunction, issued on July 16, 2021 by 

U.S. District Judge Nancy Torresen, the Plaintiffs’ First Amended Complaint and 

the Intervenor Plaintiff’s First Amended are Complaint are Dismissed. 

JUDGMENT OF DISMISSAL is hereby entered. 

 

Christa K. Berry 
Clerk of Court 

 
 
       By: /s/ Melody Dalphonse  
        Melody Dalphonse 

      Deputy Clerk 
 
Dated: July 16, 2021 
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Adopted and effective August 21, 2020 
Includes amendments effective March 15, 2021 

 
STATE OF MAINE 

SUPREME JUDICIAL COURT 
 

MAINE RULES OF ELECTRONIC COURT SYSTEMS 
 

PREAMBLE 

These Rules of Electronic Court Systems are intended to facilitate public 
access to and use of the courts in the electronic environment, while providing 
maximum reasonable public access to court records and minimizing the risk of 
harm to individuals and entities involved in court proceedings.  In developing 
these rules, the Maine Judicial Branch has carefully considered and weighed the 
importance of both public access and protection of privacy in court records in 
the context of an electronic case management and filing system. 

 

RULE 1.  SCOPE AND PRINCIPLES 

  (A) Scope.  These rules define the scope of access to court records 
electronically stored by the Maine Judicial Branch and govern electronic filing 
and service of documents.  Filers of documents that are conventionally filed into 
a court that uses the EFS must comply with these rules.  They shall be construed 
to secure simplicity and fairness in administration and the elimination of 
unjustifiable expense and delay.  

   (1) These rules apply to:  

 (a) Parties, persons, and entities filing or requesting 
access to electronic court records; and  

(b) All court staff and other persons conducting business 
on behalf of the court, including justices, judges, and 
magistrates, responding to requests for electronic court 
records. 
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(2) These rules do not apply to county probate courts or paper 
records and paper filings in existence on or made before the date these 
rules are implemented in the courthouse where the record is located. 

(B) Principles.  Public access to court records is restricted in certain 
instances by law.  When public access to court records is not controlled by law, 
these rules will control public access, and every judge, justice, and magistrate 
applying these rules shall consider the principles listed below in doing so: 

(1) Public access to records can inform and educate the public 
about the workings of government, support accountability, and advance 
public safety; 

(2) Persons who use the courts have a legitimate expectation of 
privacy.  Providing access to personal details in court records can put the 
parties at risk and create a disincentive to use the courts; 

(3) The public can be informed of court activity without having 
access to all of the personal details in a court record; and  

(4) When digital information or data are made accessible by the 
public remotely, neither the Maine Judicial Branch nor any other entity 
or person has the practical ability to control its dissemination or use.  

Advisory Note  December 2020 

Rule 1 is amended to clarify that the scope of these rules includes 
conventional filers in a court or region that has implemented EFS. 

 

RULE 2.  DEFINITIONS 

(A) As used in these rules, unless the context otherwise indicates, the 
following terms have the following meanings: 

 (1) Accept  or Acceptance  in the context of electronic filing 
indicates entry of an electronic document submitted to the electronic 
filing system.  Entry of a document submitted for electronic filing  occurs 
after a court clerk has determined that the submission complies with M.R. 
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Civ. P. 5(f) and Rule 34 of these rules.  Once the document is entered, that 
electronic filing becomes part of the electronic case file.  

 (2) Accessible by the public  means that a court record is open 
to inspection by any member of the public and may be reproduced as 
permitted by these rules.  Under these rules, some court records may be 
accessible by the public only at a courthouse, and other court records 
may be accessible by the public both remotely and at a courthouse.  

Accessible by the public  does not mean that the court will search for 
records when the requester does not have information sufficient to 
identify the specific court records sought.  

 (3) Accessible by the public only at a courthouse  means that a 
court record may be inspected by any member of the public only at a 
public access computer.  Juvenile case records that are accessible by the 
public only at a courthouse cannot be copied electronically nor may hard 
copies be provided by the court clerk.  All other court records that are 
accessible by the public only at a courthouse cannot be copied 
electronically, but hard copies may be provided by the court clerk.  A fee 
may be charged for copies. 

 (4)  Accessible by the public remotely  means that a court 
record may be inspected or reproduced by any member of the public 
through an internet-based case management system accessible through 
a standard browser.  Court records that are accessible by the public 
remotely are also accessible by the public at a courthouse. 

 (5) Aggregate data  means summary information extracted, 
assembled, or derived from compiled data.  Aggregate data  eliminates 
any case- or party-identifying information such as docket numbers, 
names, personally identifying information, and addresses. 

 (6) Bulk data  means an electronic collection of data composed 
of information from multiple records, whose primary relationship to each 
other is their shared origin from single or multiple databases.  Bulk data  
is different from multiple records. 

 (7) By law  means by federal or state law or regulation, court 
rule, including these rules, or administrative order. 
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 (8) Case management system  or CMS  means an electronic 
document repository maintained, administered, and managed by the 
Maine Judicial Branch to track information and manage cases. 

 (9) Child protection matter  means any child protection matter 
filed under Title 22 of the Maine Revised Statutes. 

 (10) Civil case  means any case that is not a criminal case subject 
to Rule 5, a juvenile case subject to Rule 6, or a family matter, child 
protection matter, or protection order case subject to Rule 7. 

 (11) Clerical error  means information in the court record that is 
obviously incorrect and that occurred as a result of a mistake made by 
court staff.  

 (12) Compiled data  means information that is derived from the 
selection, collection, or reformulation of all or some of the information 
from the records of more than one case or judicial proceeding. 

 (13) Conventional filing  and its variants mean a process in 
which a filer submits a paper document that is then converted to 
electronic format by a court clerk and filed.   

 (14) Conventional service  and its variants mean service 
accomplished in accordance with the applicable rules of civil, criminal, 
or appellate procedure.  

 (15) Court  means the Supreme Judicial Court, the Superior 
Court, the District Court, and all justices, judges, and magistrates of those 
courts. 

 (16) Court clerk  means a manager of court operations, clerk of 
court, deputy clerk, assistant clerk, associate clerk, administrative clerk, 
or staff of a clerk s office.   

 (17) Court record  

(a)  Court record  means any file, document, information, 
or data received or maintained by a court in electronic form in 
connection with a specific case or proceeding, including:  
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(i) Pleadings, motions, briefs and their respective 
attachments, correspondence, and documentary evidentiary 
exhibits submitted with court filings; 

(ii) Orders, judgments, opinions, and decrees; 

(iii) Registries of actions, calendars, docket sheets, 
and other information created or prepared by court clerks 
that is related to a case or proceeding; and 

(iv) Juvenile case records as defined in the Maine 
Juvenile Code.  

(b)  Court record  does not include the following 
materials, even if they exist in connection with a specific case or 
proceeding: 

(i) Information gathered, maintained, or stored by a 
governmental agency or other entity to which any employee 
of the Maine Judicial Branch has access but that is not part of 
a court record or file or is part of the court record but is 
prohibited from release by law;  

(ii) Notes, memoranda, and drafts thereof, and any 
other material prepared or collected by a justice, judge, or 
magistrate or other court staff at the direction of a judicial 
officer and used for a judicial settlement conference, in 
recording the judicial officer s notes of a proceeding, or in 
researching or preparing orders, judgments, opinions, or 
decrees;  

(iii)  Internal draft working documents, reports, or 
data analysis prepared for or by a justice, judge, magistrate, 
other court staff, bail commissioner, or justice of the peace 
related to court practices, schedules, work assignments, and 
procedures;  

(iv) Legal work product, including drafts, and other 
records or reports of any attorney, law clerk, or other person 
employed by or representing the Maine Judicial Branch that 
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are produced in the regular course of business or during 
representation of the Maine Judicial Branch;  

(v) Records of consultative, advisory, or deliberative 
discussions pertaining to the rendering of decisions or the 
management of cases;  

(vi) Discovery materials served through the EFS;  

(vii) Exhibits submitted at or in preparation for trial 
or hearing; 

(viii) Juror information; and 

(ix) Any other documents or information not 
expressly defined as court records, including administrative 
records or reports maintained by the Maine Judicial Branch. 

 (18) Courthouse  means any facility in which a State of Maine 
District Court or Superior Court is housed.  Courthouse  does not include 
county probate courts.  

 (19) Electronic case file  means the dataset that includes any 
document, information, data, or other item created, collected, received, 
or maintained by the Maine Judicial Branch in connection with a specific 
case that is readable through the use of an electronic device.  The 
electronic case file does not include anything that is not a court record 
as defined in these rules.  

 (20) Electronic document  means the electronic form of 
pleadings, notices, motions, warrants, orders, exhibits, briefs, 
judgments, writs of execution, and other records accepted by a court 
clerk for filing.  Electronic documents include documents filed in 
digitized format or converted to digitized format by a court clerk. 

 (21) Electronic filing  means the electronic transmission of a 
document in electronic form to the court through the electronic filing 
system.  An electronic filing under these rules does not include the 
submission or transmission of documents to a court through other 
electronic means such as email, facsimile, or external USB drives.  
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 (22) Electronic filing system  or EFS  means the system 
approved by the Maine Judicial Branch for the filing and service of 
electronic documents.  

 (23) Electronic service  means the electronic transmission of a 
document or information to a party or a party s attorney.  Under these 
rules, electronic service does not include service of process or a 
summons or warrant to gain jurisdiction over persons or property. 

 (24) Electronic notification message  means an automatic 
electronic message generated by the CMS and sent to all attorneys or 
parties in a specific case to denote the receipt of a filing. 

 (25)  Family matters  means cases or proceedings, including 
post-judgment proceedings, for the following: 

(a) Divorce; 

(b) Annulment or judicial separation; 

(c) Parental rights and responsibilities, including the 
establishment or enforcement of a child support obligation;  

(d) Paternity or any type of parentage, including actions to 
enforce or obtain remedies for noncompliance with a gestational 
carrier agreement;  

(e) Grandparent or great-grandparent visitation; and  

(f) Adoption, guardianship, name change, or 
emancipation of a minor.  

 (26) Inspection  means only visual inspection of court records 
without photocopying, photographing, or otherwise reproducing those 
records. 

 (27)  Juror information  means the following for all jurors and 
prospective jurors: 

(a) Names;  
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(b) Telephone numbers, addresses, including email or 
other electronic addresses, and other contact information;  

(c) Social Security numbers;  

(d) Dates of birth;  

(e) Source lists;  

(f) Seating charts; 

(g) Qualification questionnaires;  

(h) Information obtained by special screening 
questionnaires or in voir dire proceedings that personally identifies 
jurors; and 

(i) All other personally identifying information of a juror 
or information from which a juror s identity could be learned. 

 (28)  Nonpublic  means access is restricted or prohibited by law. 

 (29) Personally identifying information  means information 
that can be used to distinguish, detect, discover, or trace an individual, 
either alone or when combined with other personal or identifying 
information that is linked or linkable to a specific individual.  

 (30) Protection order case  means any protection from abuse 
case or any protection from harassment case. 

 (31) Public   

(a)  Public  means the following: 

(i) Any person, business, media organization, or 
entity; and 

(ii)  A government agency or commission for which 
there is no existing federal or state law, court rule, or court 
order defining that agency s access to court records. 
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(b) Public  does not mean the following: 

(i) Court staff, employees, justices, judges, and 
magistrates;  

(ii) The parties to a specific case or proceeding, their 
attorneys and their attorneys  authorized agents, and 
persons identified by the court as having access to the court 
record in that case or proceeding; 

(iii) Private or governmental persons, vendors, or 
entities that assist the Maine Judicial Branch in performing 
its functions and are subject to court restrictions on the use 
and dissemination of information from court records, 
including bail commissioners, justices of the peace, 
interpreters, and mediators; 

(iv) Persons or governmental entities whose access 
to court records is governed by law, or by a policy set by the 
State Court Administrator;  

(v) Persons who are authorized by law to access 
court records; 

(vi) An alleged victim in a criminal or juvenile 
proceeding;  

(vii) The parent, guardian, or legal custodian of an 
alleged victim in a criminal or juvenile proceeding when the 
alleged victim is a minor;  

(viii)  An immediate family member, parent, guardian, 
legal custodian, or a licensed investigator acting on behalf of 
an alleged victim in a criminal or juvenile proceeding when 
the alleged victim cannot act on his or her own behalf due to 
death, age, physical or mental disease, or disability; and  

(ix) An attorney representing the alleged victim in a 
criminal or juvenile proceeding.  
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 10 

 (32) Public access computer  means a facility within a 
courthouse to access the Maine Judicial Branch s closed-loop system. 

 (33)  Registry of actions,  formerly identified as docket entries,  
means the list of case information maintained by the court clerk that 
contains the case caption; docket number; a chronological entry 
identifying the date and title of each complaint, motion, order, judgment, 
notice, action, or other document filed in a case; and the dates of events 
in the case. 

 (34)  Registered user  means an individual or entity with an 
assigned username and password authorized by the Maine Judicial 
Branch to access and utilize the EFS. 

 (35)  Seal or impound  means to restrict public access to a court 
record by court order.  When a juvenile case record is sealed pursuant to 
Rule 6(G)(1), the juvenile may respond to inquiries other than from a 
court or criminal justice agency about the sealed juvenile case records as 
if the juvenile crimes had never occurred, without being subject to any 
sanctions. 

 (36) Self-represented litigant  means a person or entity, other 
than an attorney, who is not represented by an attorney in a court 
proceeding. 

 (37) User agreement  means an agreement that establishes the 
obligations and responsibilities of the registered user for use of the EFS. 

Advisory Note  March 2021 

Rule 2(A)(1) is amended to explain that the term used to signify the 
process that occurs when a document submitted to a court becomes part of the 

is a process 
involving only a review for compliance with filing requirements.  Before 
entering a document into the system, a court clerk must ensure that the 
document is in proper electronic format, that it has been signed, that it is 
accompanied by any legally required elements, including but not limited to a 
filing fee, appeal fee, registry recording fee, or summary sheet, and that, if the 
document is filed by an att
Maine Bar Registration Number.  If the document does not comply with those 
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requirements, it shall not be entered into the electronic filing system.  See 
Rules 34 and 39, and M.R. Civ. P. 5(f).  As indicated in Rule 
review for entry or rejection is purely ministerial. 

Advisory Note  December 2020 

Rule 2(A)(14) of the Maine Rules of Electronic Court Systems is amended 
to clarify that the definition of conventional service includes service by email.  

Rule 2(A)(17)(b)(vii) 

filed in preparation for trial or hearing. 

 

PART ONE: RULES OF ELECTRONIC COURT RECORDS ACCESS 

RULE 3.  GENERAL ACCESS POLICY 

(A) Electronic court records are accessible by the public except as 
provided by law, including these rules, or by court order. 

(B) Parties and their attorneys may access all court records in their 
cases remotely and at the courthouse except as provided by law or court order.  
Alleged victims in any criminal or juvenile cases may access court records as 
provided by law only at a courthouse. 

(C) Any file, document, information, or data received or maintained by 
the court before the implementation of electronic filing that become court 
records through scanning or other digitization are accessible as follows:  

(1)  Accessible remotely or at the courthouse by the parties and 
their attorneys; and 

(2) Accessible by the public as allowed by these rules only after 
the court records have been redacted by the court clerk in accordance 
with these rules: 

(a) on the court s own initiative, or  

(b) upon request.   
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 (D) Timing of access to court records accessible under these rules is 
determined by date of acceptance as defined in Rule (2)(A)(1).  Court records 
become accessible upon acceptance unless otherwise provided in these rules. 

(E) Whenever the accessibility of a court record changes under these 
rules, or by court order, the court clerk will either remove or grant electronic 
access within a reasonable time.  

 

RULE 4.  CIVIL CASES 

(A) Date of Accessibility.  

(1) Unless prohibited by law or by court order, a court record in 
a civil case is accessible by the public upon entry into the electronic case 
file. 

(2) When an ex parte motion is filed contemporaneously with a 
complaint, no court records will be accessible until after the court has 
reviewed and acted on the motion.  After the court has acted on the 
motion, unless the court orders otherwise, all court records in the case 
that would otherwise be accessible will be accessible by the public. 

(3) When an ex parte motion is filed after the filing of the 
complaint, the motions and any attachments will not be accessible until 
after the court has reviewed and acted on the motion.  After the court has 
acted on the motion, the court records related to the ex parte motion will 
be accessible as follows: 

(a)  If the motion is granted, the court records related to the 
motion will be accessible as provided by the order granting the 
motion. 

(b)  If the motion is denied, unless otherwise prohibited by 
any law or court order, the court records related to the motion will 
be accessible by the public, by any other party to the case, or by 
attorneys of record, when the court denies the motion. 
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(B) Civil Court Records Not Accessible by the Public.  Court 
records related to the following proceedings are nonpublic: 

(1)  Mental health civil commitment proceedings; 

(2)  Medical malpractice screening panel proceedings; 

(3)  Sterilization proceedings; 

(4)  Proceedings for extreme weapon protection orders; 

(5)  HIV/AIDS testing proceedings; and 

(6)  Minor settlement proceedings. 

(C)  Limitations on Accessibility of Civil Court Records in Forcible 
Entry and Detainer (FED), Small Claims, and Foreclosure Cases Accessible 
by the Public only at a Courthouse.  Before the entry of a judgment, court 
records in forcible entry and detainer (FED), small claims, and foreclosure cases 
are accessible by the public only at a courthouse.  Court records in FED, small 
claims, and foreclosure cases are accessible by the public remotely only if and 
after a judgment has been entered against a defendant. 

(D)  Civil Court Records Accessible by the Public Remotely and at a 
Courthouse.  Court records for any civil cases not listed in (B) or (C) are 
accessible by the public remotely and at any courthouse, except as otherwise 
provided by law or court order.  

(E)  Nonpublic Data, Documents, and Information.  The data, 
documents, and information listed below, when filed in civil cases, are 
nonpublic, except as otherwise provided by law or court order. 

(1) Full names of minors; 

(2) Personally identifying information, including: 

(a) Residence addresses;  

(b) Telephone numbers;  

Add. 55

Case: 21-1624     Document: 00117819729     Page: 131      Date Filed: 12/08/2021      Entry ID: 6464579



 14 

(c) Personal, business, or school email addresses and 
other electronic addresses; 

(d) Financial account numbers or statements, such as 
those that identify loans, bank accounts, mortgages, investment 
accounts, credit card numbers, personal identification numbers, or 
similar numerical identifiers;  

(e) Driver s license numbers;  

(f) Other personal identification numbers, such as Social 
Security and employer identification numbers, passport numbers, 
and state identification numbers; 

(g) DNA-identifying data or information; and 

(h) Dates of birth. 

(3) Disability accommodation requests;  

(4) Names, addresses, and personally identifying information of 
parties protected under a protection order, restraining order, or 
injunction, and of alleged victims of sexual offenses, domestic violence, or 
stalking; 

(5)  Images of minors and of persons of any age subject to 
guardianship, conservatorship, or mental health commitment 
proceedings;  

(6) Images depicting nudity or of a sexual nature, including 
sexual acts, sexual contact, or sexual touching;  

(7) Immigration and visa documents and any related work 
authorizations;  

(8) Indigency affidavits and any attachments; 

(9) Exhibits, affidavits, and other materials that are filed that 
contain otherwise confidential information as set out in these rules; 
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(10) Personal financial documents, including financial 
statements, tax documents including W-2s, paystubs, bank statements, 
account statements, and payment histories; 

(11) Personal health information and medical records, including 
HIV/AIDS testing information and results, all mental health evaluations 
and records, forensic evaluations, substance use evaluations and 
treatment records, psychological records, and intelligence test 
documents and results;   

(12)  School and education records, including discipline and 
scholastic achievement information and data; 

(13) Birth certificates and death certificates;  

(14) Trade secrets; 

(15) Requests for appointment of a guardian ad litem, orders 
appointing guardians ad litem, and guardian ad litem reports; 

(16) Reports of sexual assault kits; 

(17) Juror information, except as allowed in Rule 8; and 

(18) Any other information or court record to which public access 
is prohibited by law. 

Advisory Note  March 2021 

 
record will be accessible by the public until three business days after the court 
clerk has accepted the submissions of both the case initiating documents and 

rule now provides that a court record in a civil case is accessible to the public 
upon entry into the electronic case file unless prohibited by law or by court 
order. 

 Rules 4(A)(2) and (3) are amended to omit language providing for public 
access to court records related to ex parte motions three days after acceptance 
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by the court clerk of proof of service of the motion, case initiating documents, 
and any applicable writ or court order issued as a result of the motion. 

 Rule 12 provides that it is the responsibility of the filing party to ensure 
that sealed, impounded, or nonpublic cases, court records, data, documents, 
and information are redacted before submission, or otherwise submitted to the 
court in accordance with these rules. 

Advisory Note  December 2020 

Rule 4(A)(1) is amended to clarify that the clerk s acceptance of both the 
court record and proof of service are required before the record will become 
accessible. 

Rule 4(A)(2) and (3) are amended to clarify that accessibility of ex parte 
motions, related materials, and orders is dependent on whether the entity 
seeking access is a party or a member of the public. 

 

RULE 5.  CRIMINAL CASES 

(A) Criminal Court Records Accessible by the Public Remotely and 
at a Courthouse.  Court records listed below in criminal cases are accessible 
by the public both remotely and at a courthouse except as otherwise provided 
by law or subdivision (B) of this rule.  

(1) Complaints, indictments, informations, motions, registries of 
actions, court judgments and commitment documents, and sentencing 
orders concerning: 

(a) Pending criminal charges; 

(b) Criminal charges that have resulted in either a 
conviction or an acquittal; 

(c) Criminal charges that are dismissed by court order that 
are not part of a plea agreement; 

(d) Criminal charges that are dismissed as a part of a plea 
agreement that results in:  
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(i) A conviction or adjudication on another charge, 

(ii) An admission to a probation or administrative 
release violation,  

(iii) A deferred disposition or filing of the charge, or 

(iv) A dismissal of one charge and conviction on one 
or more others after a deferred disposition or filing; 

(e) Criminal charges that are affected by conditional 
pardons or commutation;  

(f) Criminal charges that were dismissed by the 
prosecutor without any plea to a related charge or any admission 
to a probation or administrative release violation; or 

(g) Judgments of not criminally responsible.  

(2) Motions for arrest warrants and any associated affidavits, 
not otherwise ordered impounded by the court pursuant to 
M.R.U. Crim. P. 4, after the warrant has been executed.  Arrest warrants 
for failure to appear or for failure to pay a fine are accessible by the public 
remotely and at a courthouse before execution; 

(3) Search warrants and associated affidavits, not otherwise 
ordered impounded by the court under M.R.U. Crim. P. 41 or 41B, only 
after a criminal charge related to the case is filed; and 

(4) Pleadings, registries of actions, docket sheets, and court 
orders or decisions.  

(B) Nonpublic Data, Documents, and Information.  Data, 
documents, and information listed below, when filed in adult criminal cases, are 
nonpublic, except as provided by law.  

(1) Names and dates of birth of persons, other than the accused 
and alleged adult accomplices; 

(2) Personally identifying information, including: 

Add. 59

Case: 21-1624     Document: 00117819729     Page: 135      Date Filed: 12/08/2021      Entry ID: 6464579



 18 

(a) Residence addresses, other than of the accused;  

(b) Telephone numbers;  

(c) Personal, business, or school email addresses and 
other electronic addresses; 

(d) Financial account numbers or statements, such as 
those that identify loans, bank accounts, mortgages, investment 
accounts, credit card numbers, personal identification numbers, or 
similar numerical identifiers; 

(e) Driver s license numbers;  

(f) Other personal identification numbers, such as Social 
Security and employer identification numbers, passport numbers, 
and state identification numbers; and 

(g) DNA-identifying data or information.  

(3) Disability accommodation requests;  

(4) Names, addresses, and personally identifying information of 
parties protected under a protection order, restraining order, or 
injunction, and of alleged victims of sexual offenses, domestic violence, or 
stalking; 

 (5) Images of minors and of persons of any age subject to 
guardianship, conservatorship, or mental health commitment 
proceedings; 

 (6) Images depicting nudity or of a sexual nature, including 
sexual acts, sexual contact, or sexual touching; 

 (7) Immigration and visa documents and related work 
authorizations;  

 (8) Court records relating to applications for court-appointed 
counsel, including indigency affidavits; 

Add. 60

Case: 21-1624     Document: 00117819729     Page: 136      Date Filed: 12/08/2021      Entry ID: 6464579



 19 

(9) Exhibits, affidavits, and other materials that are filed that 
contain otherwise confidential information as set out in these rules; 

(10) Personal financial documents, including financial 
statements, tax documents including W-2s, paystubs, bank statements, 
account statements, and payment histories;  

(11) Personal health information and medical records, including 
HIV/AIDS testing information and results, all mental health evaluations 
and records, forensic evaluations, substance use evaluations and 
treatment records, psychological records, and intelligence test 
documents and results; 

(12) School and education records, including discipline and 
scholastic achievement information and data; 

(13) Birth certificates and death certificates; 

(14) Trade secrets; 

(15) Requests for appointment of a guardian ad litem, orders 
appointing guardians ad litem, and guardian ad litem reports; 

(16) Reports of sexual assault kits; 

(17) Juror information, except as allowed in Rule 8; 

(18) In criminal prosecution for an alleged violation of a 
protection from abuse or harassment order, any identifying or residence 
information that is confidential under 19-A M.R.S. § 4008 or 5 M.R.S. 
§ 4656; 

(19) Confidential criminal history record information,  as 
defined by the Maine Criminal History Records Information Act, 16 M.R.S. 
§§ 701-710, except for information accessible by the public pursuant to 
Rule 5(A); 

(20)  Court records in grand jury proceedings;  

(21) Presentence reports, including attachments and evaluation 
reports; and 
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(22) Any other information or court record to which public access 
is prohibited by law.  

 

RULE 6.  JUVENILE CASES 

(A) Juvenile Case Records that are Nonpublic.  There is no public 
access to the juvenile case records listed below: 

(1) Juvenile petitions and orders of adjudication that are not 
open to inspection pursuant to subdivision (B); 

(2) Juvenile case records of an alleged or adjudicated offense 
that would be a Class D or E crime or a civil violation if committed by an 
adult; 

(3) Juvenile case records for a juvenile offense that is dismissed 
by the court; 

(4) Any other juvenile case records where the Legislature has 
explicitly closed the proceedings; and 

(5) Any other juvenile case records that are not explicitly 
identified as public by law.  If there is any ambiguity as to the level of 
access to a juvenile case record, the juvenile records are nonpublic unless 
determined otherwise by court order.  

(B) Juvenile Petitions and Orders of Adjudication Accessible by 
the Public.  Upon request, the following juvenile case records will be printed 
by the court clerk and provided for inspection by the public in paper form at a 
courthouse: 

(1)  Juvenile petitions alleging murder, felony murder, or 
manslaughter; and 

(2)  Orders adjudicating a juvenile of an offense that would 
constitute murder, or a Class A, B, or C crime if committed by an adult. 

(C) Juvenile Case Records that are Accessible to Alleged Victims. 
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(1)  Access for Alleged Victims.  Juvenile case records that are 
open to inspection by an alleged victim pursuant to 15 M.R.S. § 3308(2) 
will be printed by the clerk and provided for inspection in paper form at 
a courthouse.  

(2)  Alleged Victim Defined.  For purposes of this rule, alleged 
victim of the juvenile crime includes:  

(a)  The alleged victim; 

(b) If the alleged victim is a minor, the parent or parents, 
guardian, or legal custodian of the alleged victim; or 

(c) If the alleged victim cannot act on the alleged victim s 
own behalf due to death, age, physical or mental disease or 
disorder or intellectual disability or autism or other reason, an 
immediate family member, guardian legal custodian of the alleged 
victim or a licensed professional investigator under Title 32, 
Chapter 89.  

(D) Enhanced Access to Juvenile Case Records.  Juvenile case 
records are accessible at the courthouse, and upon request, are accessible 
remotely by the following:  

 (1) The juvenile s parent, guardian, or legal custodian;  

(2)  An agency to which legal custody of the juvenile was 
transferred as a result of adjudication;  

(3) The Department of Health and Human Services prior to 
adjudication if commitment to the Department of Health and Human 
Services is a proposed disposition; and 

(4)  The Victims  Compensation Board established in 5 M.R.S. 
§ 12004-J(11) if a juvenile is alleged to have committed an offense upon 
which an application to the board is based.  

(E) Access to Juvenile Case Records as Allowed by the Court.  
Whenever the court grants access to juvenile case records pursuant to 15 M.R.S. 

Add. 63

Case: 21-1624     Document: 00117819729     Page: 139      Date Filed: 12/08/2021      Entry ID: 6464579



 22 

§§ 3308(4), (5), or (7), or 3308-A, the records may be accessed in the format 
allowed by the court.  

(F) Nonpublic Juvenile Case Data, Documents, and Information.  
Even when filed in otherwise public juvenile case records, the data, documents, 
and information listed below are nonpublic:  

(1) Names and dates of birth of persons, other than the accused 
and alleged adult accomplices; 

(2)  Personally identifying information, including: 

(a) Residence addresses; 

(b) Telephone numbers;  

(c) Personal, business, or school email addresses and 
other electronic addresses;  

(d) Financial account numbers or statements, such as 
those that identify loans, bank accounts, mortgages, investment 
accounts, credit card numbers, personal identification numbers, or 
similar numerical identifiers; 

(e) Driver s license numbers; 

(f) Other personal identification numbers, such as Social 
Security and employer identification numbers, passport numbers, 
and state identification numbers; and 

(g) DNA-identifying data or information. 

(3) Disability accommodation requests; 

(4) Names, addresses, and personally identifying information of 
parties protected under a protection order, restraining order, or 
injunction, and of alleged victims of sexual offenses, domestic violence, or 
stalking; 
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(5) Images of minors and of persons of any age subject to 
guardianship, conservatorship, or mental health commitment 
proceedings; 

(6) Images depicting nudity or of a sexual nature, including 
sexual acts, sexual contact, or sexual touching; 

(7) Immigration and visa documents and related work 
authorizations; 

(8) Court records relating to applications for court-appointed 
counsel, including indigency affidavits; 

(9) Exhibits, affidavits, and other materials that are filed that 
contain otherwise confidential information as set out in these rules; 

(10) Personal financial documents, including financial 
statements, tax documents including W-2s, paystubs, bank statements, 
account statements, and payment histories; 

(11) Personal health information and medical records, including 
HIV/AIDS testing information and results, all mental health evaluations 
and records, forensic evaluations, substance use evaluations and 
treatment records, psychological records, and intelligence test 
documents and results; 

(12) School and education records, including discipline and 
scholastic achievement information and data;  

(13) Birth certificates and death certificates; 

(14) Trade secrets; 

(15) Requests for appointment of a guardian ad litem, orders 
appointing guardians ad litem, and guardian ad litem reports; 

(16) Reports of sexual assault kits; 

(17) Documents concerning the issue of the juvenile s 
competency unless and until there is a decision finding the juvenile 
competent to stand trial;  
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(18) Any information in an order of adjudication or other 
document about determination of Special Immigrant Juvenile Status; 

(19) Presentence reports, including attachments and evaluation 
reports; and 

(20) Any other information or court record to which public access 
is prohibited by law. 

(G) Sealing or Impounding Public Juvenile Case Records .   

 (1) Sealing of juvenile case records of a person adjudicated 
to have committed a juvenile crime.  

(a) Pursuant to 15 M.R.S. § 3308(8), a person adjudicated 
to have committed a juvenile crime may petition the court to seal 
from public inspection all juvenile case records pertaining to the 
juvenile crime and its disposition, and to any prior juvenile case 
records and their dispositions if: 

 (i) At least 3 years have passed since the person s 
discharge from the disposition ordered for that juvenile 
crime;   

 (ii) Since the date of disposition, the person has not 
been adjudicated to have committed a juvenile crime and has 
not been convicted of committing a crime; and   

 (iii) There are no current adjudicatory proceedings 
pending for a juvenile or other crime.    

(b) The court may grant the petition if it finds that the 
requirements of subdivision (G)(1)(a) are satisfied, unless it finds 
that the general public s right to information substantially 
outweighs the juvenile s interest in privacy. 

 (c) Section 3308(8)(C) of Title 15 controls which persons 
have access to the sealed juvenile case records.  Whenever access 
is allowed under this subdivision, the juvenile case records shall be 
accessible remotely and at the courthouse.  
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 (d) If juvenile case records are sealed pursuant to 
subdivision (G)(1)(a) of this rule, the juvenile may respond to 
inquiries other than from the courts and criminal justice agencies 
about that person s juvenile crimes, the juvenile case records of 
which have been sealed, as if the juvenile crimes had never 
occurred, without being subject to any sanctions. 

(2) The procedure for sealing juvenile case records 
pre-adjudication shall be governed by Rule 10(A)(2).  It is the 
responsibility of the filing party to ensure that sealed or impounded 
juvenile case records are submitted to the court in accordance with Rule 
12.  

 

RULE 7.  FAMILY MATTERS, CHILD PROTECTION MATTERS, AND 
PROTECTION ORDER CASES 

(A) No court records are accessible by the public remotely. 

(B) No court records are accessible by the public in the following 
proceedings: 

(1) Child protection matters;  

(2) Adoptions; 

(3) Guardianships of minors; 

(4) Name changes for minors; 

(5) Petitions for court-authorized abortions for minors;  

(6) Emancipations of minors; and 

(7) Assisted reproduction matters, including noncompliance 
with gestational carrier agreements. 

(C) Court Records in Family Matters, Child Protection Matters, and 
Protection Order Cases Accessible by the Public only at a Courthouse.  
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Court records listed below are accessible by the public at a courthouse except 
as provided by law or subdivisions (B) or (D) of this rule.  

(1) Protection from abuse cases;  

(2) Protection from harassment cases; and 

(3) The following family matters:  

(a) Divorce, annulment, or judicial separation;  

(b) Parental rights and responsibilities, including the 
establishment or enforcement of a child support obligation; 

(c) Establishment of parentage including complaints for 
de facto parenthood; and  

(d) Grandparent or great-grandparent visitation.  

(D) Nonpublic Records.  The documents listed below, when filed in 
family matters and protection order cases, are nonpublic, except as provided 
by law.  

(1) Social Security Confidential Disclosure Form; 

(2) Disability accommodation requests; 

(3) Images of minors and of persons of any age subject to 
guardianship, conservatorship, or mental health commitment 
proceedings; 

(4) Images depicting nudity or of a sexual nature, including 
sexual acts, sexual contact, or sexual touching; 

(5) Immigration and visa documents and related work 
authorizations; 

(6) Indigency affidavits and any attachments; 

(7) Exhibits, affidavits, and other materials that are filed that 
include otherwise confidential documents as set out in this Rule; 
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(8) Personal financial documents, including child support 
affidavits and worksheets, financial statements, tax documents including 
W-2s, paystubs, bank statements, account statements, qualified domestic 
relations order, and payment histories; 

(9) Personal health and medical records, including HIV/AIDS 
testing documents, all mental health evaluations and records, forensic 
evaluations, substance use evaluations and treatment records, 
psychological records, and intelligence test documents and results; 

(10)  School and education records, including discipline and 
scholastic achievement reports; 

(11) Birth certificates and death certificates; 

(12) Documents containing trade secrets; 

(13) Requests for appointment of a guardian ad litem, orders 
appointing guardians ad litem, and guardian ad litem reports;  

(14) Reports of sexual assault kits;  

(15) Affidavit for confidential address or contact information, and 
any identifying or residence information that is confidential under 
19-A M.R.S. § 4008, 5 M.R.S. § 4656, or M.R. Civ. P. 102;  

(16)   Family and probate matter summary sheet; and 

(17) Any other court record or document to which public access 
is prohibited by law. 

 

RULE 8.  JUROR INFORMATION 

(A) Trial Juries. 

 (1) No Public Access.  All juror information regarding trial 
jurors or prospective trial jurors is confidential and is not accessible to 
anyone, except as provided by statute, these Rules, or applicable rules of 
procedure.  
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 (2) Limited Access by Party or Attorney During Jury Service.  
During the period of service of a jury pool, juror information is accessible 
only: 

(a) To attorneys of record, their agents, and 
self-represented litigants for cases for which jurors are being 
selected from the jury pool; 

(b) For purposes of conducting voir dire examination; 

(c) At the courthouse where voir dire examination takes 
place; and 

(d) On the condition that the authorized recipient of the 
juror information provides a written, signed certification that the 
recipient will comply with all requirements of 14 M.R.S. 
§ 1254-A(7) to (9), and all applicable rules of procedure now or 
hereafter promulgated by the Maine Supreme Judicial Court, and 
will return all juror information, and related materials, to the clerk 
at the conclusion of the case in the trial court, on penalty of 
contempt.   

 (3) After Jury Service Motion and Affidavit Required. After 
expiration of the period of service for all trial jurors in the pool, public 
access to jurors  names may be requested only by motion to the court 
with an affidavit stating the basis for the request.  The court may grant 
the motion, subject to appropriate conditions to protect juror privacy, 
only upon a determination that the disclosure is in the interests of justice.  
The factors the court may consider in determining if the disclosure is in 
the interests of justice include, but are not limited to, encouraging candid 
responses from jurors, the safety and privacy interests of jurors, and the 
interests of the media and the public in ensuring that trials are conducted 
ethically and without bias.  

 (4) Use of Juror Information.  Dissemination and use of juror 
information is subject to and controlled by 14 M.R.S. §§ 1254-A and 
1254-B. 

(B) Grand Juries.  Information about grand jurors and prospective 
grand jurors is accessible only by the court or court clerk. 
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RULE 9.  PROCEDURES FOR ACCESS TO ELECTRONIC COURT RECORDS 

(A) Remote Access.  Court records that are accessible by the public 
remotely may be inspected and reproduced at any time as permitted by these 
rules.  Remote access to court records may require a user account, registration 
by the user, the payment of fees as provided elsewhere in these rules, and any 
other procedures and payments that are reasonably necessary for 
administration of the system as determined by the Supreme Judicial Court.  

(B) Courthouse Access.  All court records accessible by the public may 
be inspected and reproduced at a courthouse as follows: 

(1) Computer access.  Members of the public may access a 
public access computer during regular courthouse business hours, 
subject to technical difficulties or system maintenance.  The court clerk 
may set reasonable limits on the time and volume of access to the public 
access computer to protect the court clerk s office from undue disruption 
and to promote access to the public access computer for all users.  There 
is no fee to use the public access computer.  A fee may be required for 
printouts of electronic court records from a public access computer as 
provided in Rule 14. 

(2) Request for assistance from the court clerk.  Requests for 
help searching for and finding court records at a courthouse will be made 
at the court clerk s office.  Such requests will be handled administratively 
and will not require a court order.  The court clerk may ask the requesting 
person to complete a written request for the court record.  If a request 
does not provide information sufficient to identify the record sought, the 
court clerk may decline to provide the requested assistance.  The court 
clerk may set reasonable limits on the time spent helping the public with 
court records requests to protect the court clerk s office from undue 
disruption.  

(C) Access to Exhibits Submitted with Court Filings.  Exhibits 
submitted with court filings that are accessible by the public under these rules 
and are included in the definition of court records under Rule 2(A)(17) may be 
reproduced, subject to payment of fees and charges as provided in Rule 14.  The 
rules do not address electronic access to trial and hearing exhibits because 
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under Rule 34(C) trial and hearing exhibits are not part of the electronic case 
file even if filed electronically with the court. 

(D) Available Formats for Reproduction.  

(1) Printout.  Court records that are accessible by the public 
under these rules may be printed subject to the payment of fees and 
charges as provided in Rule 14. 

(2) Audio or audiovisual recordings of public court 
proceedings.  Audio or audiovisual recordings of public court 
proceedings that are received or maintained by the Maine Judicial Branch 
in electronic format in connection with a particular case or proceeding 
are accessible by the public only by court order, except as provided by 
law.  A fee may be charged for access to or reproduction of audio or 
audiovisual recordings as provided in Rule 14. 

(3)  Transcripts of public court proceedings.  Transcripts of 
public court proceedings that are received or maintained by the Maine 
Judicial Branch in electronic format in connection with a particular case 
or proceeding are accessible by the public.  A fee may be charged for 
access to transcripts, as provided in Rule 14. 

(E) Requester s Self-Service Duplication of a Court Record Not 
Permitted.  Use of a smart phone or other electronic imaging device or any 
other means to duplicate or store copies of electronic court records is not 
permitted. 

 

RULE 10.  SEALING OR IMPOUNDING PUBLIC CASES OR COURT RECORDS 

 Cases or court records sealed or impounded under this rule are not 
accessible by the public. 

(A)  Procedure for Sealing or Impounding.  

(1)  The procedure for sealing or impounding juvenile case 
records is controlled by Rule 6(G).  
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(2) The procedure for sealing all cases or court records other 
than post-adjudication juvenile case records is as follows:  

(a) Any party or any person or entity that has standing to 
do so may file a motion to seal or impound a case that would 
otherwise be accessible to the public.  Such a motion must be 
accompanied by an affidavit stating the basis upon which the 
movant has standing, and the reason for the request to seal or 
impound, including a statement describing the harm that is alleged 
will occur should the motion be denied.  The motion and all 
attachments shall be labeled NONPUBLIC  when filed. 

(b) Any party or any person or entity that has standing to 
do so may file a motion to seal or impound a court record that is 
already accessible by the public, or would be accessible by the 
public if filed.  Such a motion must be accompanied by an affidavit 
stating the basis upon which the movant has standing, and the 
reason for the request to seal or impound, including a statement 
describing the harm that is alleged will occur should the motion be 
denied.  The motion and all attachments shall be labeled 
NONPUBLIC  when filed. 

(c)  The person filing the motion must serve the motion to 
seal or impound on all parties unless the motion is filed ex parte.  

(d) Upon acceptance by the court clerk of a motion to seal 
or impound, neither the motion nor any related documents will be 
accessible by the public, pending the court s ruling on the motion.  
The court clerk shall not docket the filing of the motion on the 
registry of actions until the court has ruled on the motion. 

(e) Upon acceptance by the court clerk of an ex parte 
motion to seal or impound, neither the motion nor any related 
documents or related entries on the registry of actions will be 
accessible by the public or by any other party, pending the court s 
ruling on the motion.  

(f) The court may seal or impound a case or a court record 
from public access if it finds that a reasonable expectation of 
privacy substantially outweighs the public interest in public access 
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to the case or court record.  In weighing a reasonable expectation 
of privacy against the public interest in access to the case or court 
record, the court will consider the following factors: 

(i) An individual s personal safety, health, or 
well-being, 

(ii) An individual s substantial personal, business, or 
reputational interest, and 

(iii) The public s interest in access to information in 
the court record.  

 (g) If the court grants a motion to seal or impound a case, 
no existing court records in that case or any court records 
subsequently filed are accessible by the public. 

 (B) Handling of Sealed or Impounded Court Records.  It is the 
responsibility of the filing party to ensure that sealed or impounded court 
records are submitted to the court in accordance with Rule 12.  

Advisory Note [August 2020] 

In determining whether to grant a motion to seal or impound, courts 
should be guided by the recognition that the courts of this country recognize a 
general right to inspect and copy public records and documents.   Nixon v. 

Warner Commc’ns, Inc., 435 U.S. 589, 597 (1978).  As courts have noted, 
however, this general availability of court documents . . . is subject to 
countervailing interests [that] heavily outweigh the public interests in access.   
Carey v. Me. Bd. of Overseers of the Bar, 2018 ME 73, ¶ 11, 186 A.3d 848 (quoting 
Rushford v. New Yorker Magazine, Inc., 846 F. 2d 249, 253 (4th Cir. 1988)). 

 

RULE 11.  OBTAINING ACCESS TO SEALED OR IMPOUNDED CASES OR 
COURT RECORDS AND TO CERTAIN NONPUBLIC CASES OR COURT 

RECORDS 

(A) Scope.  This rule applies to motions for access to 

(1) Sealed or impounded cases or court records; or 
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(2) Cases or court records made nonpublic by law where that 
law authorizes the court to allow access in specific circumstances.  

(B) How Access is Requested.  Any person seeking access to sealed or 
impounded or nonpublic cases or court records may file a motion for access in 
accordance with applicable court rules of procedure.  A nonparty who files a 
motion for access will be considered a party in interest for the limited purposes 
of the motion brought under this rule. 

(C) Procedure for Service when Addresses are Confidential.  

(1) In criminal cases, when the defendant is required to serve a 
motion for access on an alleged victim of a crime or a witness who 
testified at trial, service shall be on the office responsible for prosecuting 
the case, which shall send or forward the notice or motion to the alleged 
victim or witness;  

(2) Except as set forth in subdivision (C)(1), when serving a 
motion for access on a party or affected nonparty whose name or address 
is confidential, the movant must state prominently in the caption of the 
motion for access, Confidential Party: Court Service Requested  or 
Confidential Affected Nonparty: Court Service Requested   The court 

clerk will provide a copy of the motion to the party or affected nonparty 
by any method permitted in the rules of procedure, in a way that does not 
reveal the confidential information.  

(3) The court may waive this service requirement on motion or 
at any time on its own initiative if it finds that good faith efforts to locate 
the person to be served are not likely to be successful or could endanger 
that person s health, safety, or well-being.  

(D) Opportunity to be Heard.  The movant, the parties, and the 
affected persons will have an opportunity to be heard.  The court will consider 
written submissions and, in its discretion, may hold a hearing.  

(E) Standard to Obtain Access. 

(1) Previously sealed or impounded cases or court records.   
A motion for access to previously sealed or impounded cases or court 
records may be granted only if the court finds that the previous court 
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order impounding or sealing the case or court record must be amended 
because new information about the need for public access to the case or 
court record convinces the court that the need for public access now 
substantially outweighs a party s reasonable expectation of privacy. 

(2) Nonpublic Records.  A motion for access to nonpublic cases 
or court records will be considered only if the motion includes explicit 
legal authority for public or limited nonparty access to those cases or 
court records.  If there is no explicit standard for review, then access will 
be granted only upon a showing of extraordinary circumstances that 
require the cases or court records to be made available.  

(F) Extent of Access if Motion Granted.  If the court allows access, it 
may impose reasonable conditions to protect the privacy interests at issue.  
Cases or court records made accessible to a specific movant are not accessible 
by the public until the court orders otherwise. 

(G) Access in Motions Practice.  A motion to allow access, the 
response to such a motion, and the order ruling on such a motion must be 
written in a manner that does not disclose information from sealed or 
impounded cases or court records.  Motions and responses are sealed or 
impounded until the court orders otherwise.  

(H) Appeal.  A party, party in interest, or affected nonparty may appeal 
from a court order regarding access to a case or a court record under these rules 
in accordance with the Maine Rules of Appellate Procedure.  

(I)  Effective Date.  The effective date of any order in a proceeding 
under this rule granting access will be suspended for a period of three days 
following entry of the order and the case or the court record at issue will remain 
nonpublic during this three-day period. 

If any party to the proceeding files an appeal from the order in 
compliance with the applicable rules of appellate procedure before the end of 
the three-day period, the cases or court records at issue will not be accessible 
by the public or the party during the pendency of the appeal.  
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RULE 12.  IDENTIFICATION AND HANDLING OF SEALED, IMPOUNDED, OR 
NONPUBLIC CASES, COURT RECORDS , DATA, DOCUMENTS, AND 

INFORMATION 

It is the responsibility of the filing party to ensure that sealed, 
impounded, or nonpublic cases, court records, data, documents, and 
information are redacted before submission, or otherwise submitted to the 
court in accordance with these rules.  

(A) For all cases or court records designated as sealed, impounded, or 
nonpublic, every filing must be clearly and conspicuously marked, 
NONPUBLIC   

(B) When a document or other filing that is nonpublic or that has been 
sealed or impounded is submitted to the court in a public case, that document 
or filing must be clearly and conspicuously marked, NONPUBLIC   

(C) No records, documents, or information designated as sealed, 
impounded, or nonpublic will be submitted to the court as part of a public 
document.  

(D) If a filed document does not comply with the requirements of these 
rules, a court may, upon motion or its own initiative, order the filed document 
returned, and that document may be deemed not to have been filed.  A court 
may impose sanctions on any party or person filing a noncompliant document. 

 

RULE 13.  COMPILED, AGGREGATE, AND BULK DATA 

 Except in extraordinary circumstances, compiled, aggregate, and bulk 
data are not court records accessible by the public.  Requests for compiled, 
aggregate, and bulk data may be submitted to the State Court Administrator or 
designee.  In deciding whether to grant the request, the State Court 
Administrator or designee will consider staffing resources, technical barriers, 
and any applicable administrative order.  No access to compiled, aggregate, or 
bulk data will be considered until all regions have been fully converted to the 
EFS. 
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RULE 14.  ACCESS FEES 

 The court may charge reasonable fees for providing access to court 
records pursuant to these rules.  For persons other than parties or their 
attorneys, a fee may be required for inspecting or copying any court records.  If 
the court finds that the request for access is reasonable and the person making 
the request is without sufficient funds to pay for access to the court records, the 
court shall order the fee be waived.  A fee schedule will be published and 
publicly posted. 

 

RULE 15.  CLERICAL ERRORS 

(A) To correct a clerical error in a court record, a party must submit a 
request in writing to the court clerk. 

(B) A request to correct a clerical error must state: 

(1) The information that the party claims is wrong, and 

(2) Enough facts to support the claim that the information is 
wrong. 

The request will include supporting documents as needed to prove there is a 
clerical error in the court record and to correct it. 

(C) The requesting party must send copies of the request to all parties 
to the case.  

(D) Within 21 days after receiving a request, the court clerk will 
respond in writing to all parties to the case in one of the following ways, stating 
that:  

(1) A clerical error does exist in the court record, and the 
information in question has been corrected;  

(2) A clerical error does not exist in the court record;  

Add. 78

Case: 21-1624     Document: 00117819729     Page: 154      Date Filed: 12/08/2021      Entry ID: 6464579



 37 

(3) The request does not state enough information or facts to 
determine what information is claimed to be wrong, and no further action 
will be taken on the request;  

(4) The request does not relate to a court record covered by 
these rules, and no further action will be taken on the request; or  

(5) The request has been received, and an additional period, up 
to 35 days, is needed to complete a review of the request.  

(E) Any party may seek review of the court clerk s response.  A request 
for review must be submitted to the court clerk within 14 days after the mailing 
date of the court clerk s response.  The request to review the court clerk s 
response will be reviewed by the justice, judge, or magistrate who presided 
over the case.  

 

RULES 16 TO 30.  [RESERVED] 

 

PART TWO: RULES OF ELECTRONIC FILING AND SERVICE 

RULE 31.  GENERAL CONDITIONS FOR FILING AND SERVICE 

(A) Purpose and Applicability.  These rules establish procedures 
governing the electronic and conventional filing and service of all documents 
and pleadings to and from all the courts using the EFS within the Maine Judicial 
Branch.  Upon implementation of electronic filing in each of the courts, 
electronic filing of all documents shall be mandatory in accordance with Rule 
33 of these rules.  These rules shall be construed liberally to promote the 
administration of justice. 

(B) Conditions of Electronic Filing.  To have access to the EFS, each 
filing party agrees to, and must:  

(1) Register for access to the EFS; 

(2) Comply with the registration conditions when using the 
EFS; and 
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(3) Maintain one or more working email addresses at which the 
filer agrees to accept email notification and service from the EFS.  

(C) Forms. Forms developed by the Maine Judicial Branch are the 
official court forms and, if an applicable court form exists, it must be used 
whether filed electronically or conventionally.  

Advisory Note  December 2020 

Rule 31(A) and (C) of the Rules of Electronic Court Systems are amended 
to clarify that conventional filers in a court or region that has implemented EFS 
must comply with these rules and that conventional filers in those courts also 
must use the current Maine Judicial Branch forms. 

 

RULE 32.  ELECTRONIC CASE FILE 

(A)  Electronic Case File.  The electronic case file is the sole repository 
of all court records filed in a case for the duration of the case and the applicable 
retention period under the records retention schedule of the Maine Judicial 
Branch.  Each document filed in a case shall be entered into the electronic case 
file and, after entry in compliance with these rules, shall be the sole official court 
record of the filing. 

(B)  Acceptance.  Submitted documents become part of the electronic 
case file only upon acceptance by the court clerk.  

(C) Conversion Discrepancies.  Any party has 70 days from the date 
of acceptance or until the final hearing on the complaint, whichever occurs first, 
to file a motion to correct any error caused by the conversion process.    

(D) Retention of Conventionally Filed Documents After 
Conversion.  The court will retain a conventionally filed document in its 
original format for 70 days following conversion by the court clerk.  After 
70 days, the court clerk may destroy the conventionally filed document, unless:  

(1)  The filer requests the return of the conventionally filed 
document before the expiration of the 70-day period; or 
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(2) The filer challenges the accuracy of the converted document 
before the expiration of the 70 days and retention of the conventionally 
filed document is necessary to resolve the dispute.  

Advisory Note [August 2020] 

 Documents served through the EFS but not filed with the court are not in 
the electronic case file. 

 

RULE 33.  USE OF THE ELECTRONIC FILING SYSTEM 

(A) Registration.  To use the EFS, a filing party must register as a user 
and execute a user agreement.  Executing a user agreement constitutes 
consent to receive electronic notice and electronic service of all documents 
through the EFS, except for service of process, warrants, and summonses, 
which shall be served in accordance with M.R. Civ. P. 4 and M.R. Crim. P. 4. 

(B) Required Use of the EFS.  Except as provided in subdivisions (C) 
and (D), use of the EFS in all case types is mandatory for required electronic 
filers.  Required electronic filers  are:  

(1) Attorneys acting on behalf of a party or themselves in a 
court case; 

(2) State, county, and municipal filers except for  

(a) Maine Law Enforcement, meaning all officers defined 
in 25 M.R.S. § 2801-A; 

(b) Bail Commissioners, as defined in 15 M.R.S. § 1023; 
and 

(c) Representatives of the Maine Department of Health 
and Human Services filing Requests for Preliminary 
Protection Orders pursuant to 22 M.R.S. § 4034; and 

(3) Self-represented litigants filing or intending to file more 
than six cases that are filed and are not emergency cases in the current 
calendar year.  For purposes of this subdivision, emergency cases are 
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protection from abuse or harassment requests, mental health requests, 
requests for emergency guardianship of a minor, and three-party child 
protection petitions.   

(C) Exemption to Required Use of the EFS.  A self-represented party 
in an emergency case as defined in Rule 33(B)(3) is not a required electronic 
filer.  

(D) Good Cause Exceptions to Required Use of the EFS.  A required 
electronic filer may be excused from mandatory use of the EFS only upon 
motion and a showing of good cause.  Good cause means circumstances that 
would render electronic filing such a hardship that the required electronic filer 
would be denied access to the court.  For the limited purpose of seeking an 
exception to mandatory electronic filing and service, a required electronic filer 
may file a motion conventionally.  If the court grants a motion for a good cause 
exception, the court shall establish the scope of the exception.  The court may 
amend or revoke the good cause exception on its own initiative or upon 
motion of a party. 

(E) Contact Information.  A filer who is not required to use the EFS 
must provide the court with a mailing address for service of documents, and 
must notify the court in writing of any change of mailing address.  If the filer 
has alleged in an affidavit or pleading under oath that the health, safety, or 
welfare of the filer or a minor child would be jeopardized by disclosure of the 
address, then the clerk shall seal the address from the public and all other 
parties. 

(F) Elective Use of the EFS.  Even where use of the EFS is not 
required, a filer in a case may elect to register and use the EFS in compliance 
with subdivision (A).  After electing to use the EFS, the filer must file, serve, 
and accept service electronically for the duration of the case, unless excused 
by the court upon a motion and showing of good cause. 

(G) Misuse of the EFS.  Misuse occurs when any user attempts to 
harm, disrupt, alter, or interfere with the EFS or any records maintained in the 
system, or attempts to use or access information on the system without proper 
authorization.  Misuse of the EFS might subject the user to criminal 
prosecution.  Misuse may also result in suspension or loss of a user s 
registration or any other penalty that may be imposed by the court.  Misuse of 
the EFS by attorneys may constitute a violation of the Maine Rules of 
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Professional Conduct.  Attorneys are responsible for any misuse of the EFS by 
third parties whom the attorney has authorized or directed to use that 
attorney s individual or firm EFS account. 

Advisory Note  December 2020 

Rule 33(A)(2)(c) is amended to exempt from mandatory electronic filing 
representatives of the Department of Health and Human Services filing 
Requests for Preliminary Protection Orders. 

Rule 33(C) is added to provide that a self-represented litigant does not 
have to file emergency cases electronically.   

The subsequent subdivisions are redesignated as subdivisions (D) 
through (G). 

The heading of what is now subdivision (D) is amended to clarify that the 
good cause exceptions are exceptions to required use of the EFS. 

Advisory Note [August 2020] 

The following are examples of what may a qualify for a good cause  
exception for Required Electronic Filers under Rule 33(C): disability; limited 
English proficiency; electrical or internet outages; disaster; lack of internet 
access or safe internet access; or oversize exhibits such as maps and blueprints.   

The scope of the good cause waiver is in the discretion of the court and 
may be by case, by filing, or by time period.  

 

RULE 34.  DOCUMENT REQUIREMENTS 

(A) Requirements for Documents Filed Electronically 

(1) Document Type and Format.  A document submitted 
electronically to the court must be in the form of a Portable Document 
Format (PDF), be directly converted to PDF rather than scanned (if 
possible), and not exceed 50 megabytes.  A document that exceeds the size 
limit must be broken down and submitted as separate files that do not 
exceed 50 megabytes each.  Separate files under this section must include 
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in the Comments to Court  field for each submission a description that 
clearly identifies the part of the document that the file represents. 

(2) Documents Must be Submitted Separately.  All documents 
must be submitted individually as separate files with the same 
submission.  The filer must include in the Filing Description  field a 
description that clearly identifies each document.  For each separate 
document submitted, the detailed caption title, filing description in the 
EFS, and .pdf file title must be substantially identical.  

(3) Consolidated Cases.  When a court consolidates two or 
more cases for purposes of court events, including hearings, but retains 
separate docket numbers, a party electronically filing a document that is 
applicable to all of those cases must electronically file and serve the 
document in each case, using appropriate case docket numbers. 

(4) Additional Technical Format Requirements.  All 
electronic documents shall be self-contained and must not contain live 
links to external papers or websites.  

(B) Documents or Materials Not Filed in Electronic Format 

(1)  Materials that are required to be filed with the court and that 
cannot be converted into electronic format, such as videotapes, 
radiographs, and other items that are not intelligible when scanned, may 
be filed conventionally.  The filing party shall file a Notice of Conventional 
Filing that shall be docketed into the EFS to denote that a conventional 
filing has been made and that the material is being held in the clerk s 
office.  The filing party shall serve the materials conventionally, if 
required.  

(2)  Documents or materials that must be filed conventionally 
include: 

(a) Documents subject to in camera inspection, including 
those produced by the Department of Health and Human Services 
pursuant to 22 M.R.S. § 4008; 
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(b)   A record or image that is barred from electronic 
transmission or storage by law, including sexually explicit images 
of a minor;  

(c)   Proposed orders; and  

(d)   Anything else required to be filed conventionally by 
law or court order.   

(C) Trial and Hearing Exhibits.  Trial and hearing exhibits shall not 
be part of the electronic case file, but shall be received, held, and retained by 
the court until all opportunities for appeal have been exhausted and as 
required by law or court order. 

Advisory Note  December 2020 

Rule 34(B)(2)(c) is amended to clarify that all proposed orders are 
required to be filed conventionally. 

Rule 34(B)(2)(d) is amended to clarify that anything required to be filed 
conventionally by law must be filed conventionally. 

Advisory Note [August 2020] 

Rule 34(A)(2) requires that each electronic document be filed as a 
separate electronic file.  However, separate electronic documents may be filed 
within the same submission.  For example, a filer initiating a parental rights and 
responsibilities case would file the complaint and child support affidavit as 
separate documents within the same submission.  

When a large document is submitted in separate files, each submission 
should be identified with a description in the Comments To Court  field such 
as, for example, Motion for Summary Judgment, part 1 of 2 . 

 

RULE 35.  TIME OF FILING, SERVICE, AND RESPONSE 

(A) Availability of Electronic Filing System.  The EFS will receive 
electronic documents except when the system is unavailable due to scheduled 
or other maintenance.  
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(B) File Date.  
p.m. in the time zone where the courthouse is located. For a document that is 
electronically submitted between 12:00:00 a.m. and 11:59:59 p.m. in the time 
zone where the 

  If a document is submitted on a Saturday, 
Sunday, or legal holiday, the file date will be the next business day.  For any 
questions of timeliness, the time and date registered by the EFS will be 
determinative.  For a document electronically submitted, the file date will 
apply for purposes of meeting the statute of limitations or any other filing 
deadlines, even if the document is accepted by the clerk on a later date, except 
as provided in subdivision (D) of this rule.  A conventionally filed document is 
deemed submitted when presented to the court clerk. 

(C) Service Date of the Submitted Document.  The service date of 
submitted documents will be the date of submission, if served pursuant to 
Rule 36 and the documents are accepted as filed.   

(D) Acceptance or Rejection Procedure.  

(1) The clerk s review of a submission for acceptance or 
rejection is purely ministerial.     

(2) Following submission, the court clerk will accept or reject 
the electronic document.  

(a) If the submission is accepted, it is deemed filed and is 
entered into the electronic case file with the file date as 
determined under subdivision (B) of this rule.  When a submission 
is accepted, the court will send an acceptance notice to the parties.   

(b) If the submission is rejected, the court will send a 
rejection notice to the submitting party and the submission shall 
not be entered on the registry of actions.  The rejection notice shall 
identify the basis for the rejection.  

(3) If a submission is rejected, the filing party shall serve the 
notice of rejection on the opposing parties.   

(E) Resubmission and Relief.  
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(1) Requirements of Resubmission.  A filer who resubmits a 
document under this rule must include in the Comments to Court  field, 
or, if conventionally filed, in the cover letter accompanying the 
resubmission, the following:  

(a) The words, Resubmission of filing, original 
submission unsuccessful ; 

(b)   The date of the original attempted submission; 

(c)   The date of the rejection notice; and  

(d)  A statement confirming that this is the first 
resubmission. 

(2) File Date of Resubmitted Document.  

(a) Resubmissions That Relate Back Automatically.  If 
the filer resubmits a corrected version of the rejected document, 
and it is accepted by the court clerk, the file date of the 
resubmitted document will automatically relate back to the file 
date of the original submission if: 

 (i) it is the first resubmission, and  

(ii) it is submitted within four business days after the 
date of the rejection notice.  If notice of the rejection is 
provided by mail, the filer has three additional days, for a 
total of seven days, to resubmit the filing.  

(b) Resubmissions That Relate Back with Leave of 
Court.  If the filer resubmits the rejected document more than 
once or submits the rejected document more than four business 
days after the date of the rejection notice, the file date of the 
resubmitted document will only relate back to the file date of the 
original submission upon court approval. 

(c) Response Time.  If the file date relates back to the file 
date of the original submission, the court will adjust the schedule 
for responding to these documents by adding four business days 
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to the response time.  The court may also postpone a court event 
or provide other relief.   

(3) Service Date of Resubmitted Document.  The service date 
of resubmitted documents will be the original date of service if the 
resubmission is accepted.  

(F) Unavailability of the Electronic Filing System and Relief.  

(1) EFS Unavailable.  Any filer may obtain relief if the EFS is not 
operating through no fault of the filer.  Technical problems with the filer s 
equipment or attempted transmission within the filer s control will not 
excuse an untimely filing.  

(2) Relief.  Upon satisfactory proof of the system s temporary 
unavailability or other technical problem, the file date of the document 
will relate back to the file date of the first filing attempt.  The court, in its 
discretion, may adjust the schedule for responding to any affected filings, 
postpone the next court event, or provide other relief.  The process for 
resubmission of the filing shall be in accordance with subdivision (E), and 
may include, with the resubmission, supporting exhibits showing system 
unavailability.  

Advisory Note  December 2020 

Rule 35(B) of the Rules of Electronic Court Systems is amended to clarify 
the definition of a day.  In addition, the Advisory Note from the initial adoption 
of the Rules is ilings. 

Advisory Note [August 2020] 

The court clerk does not review for legal sufficiency of the filing, which is 
clearly a judicial function.  The court clerk s review is similar to that described 
in M.R. Civ. P. 5(f).  The court clerk s review includes, for example, signatures, 
bar number, and duplicate filings. 

 

RULE 36.  SERVICE OF ELECTRONIC DOCUMENTS 
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(A) Applicability.  All documents filed in the EFS must be served 
through the EFS, except the following, which must be served by conventional 
service: 

(1) Summonses, complaints, indictments, informations, and 
other case initiating documents; 

(2) Subpoenas; 

(3) Any documents that cannot by law be served electronically;  

(4) Any documents to be served on those who are not 
registered users; and 

(5) Any documents for which a court order requires 
conventional service. 

(B) Service Contacts.  The filer must provide the name and service 
email address of the filer and any alternative or additional service contacts to 
be used by the EFS in the case.  Designation of any email recipients as 
alternative or additional service contacts is deemed to provide consent to have 
electronic documents filed in the case served on those service contacts.  The 
filer is responsible for updating contact information, and may update service 
contacts through the user agreement. 

(C) Registered User Consent.  Upon the initiation of a case, filing of 
responsive pleading, or submission of an entry of appearance in a case, 
registered users are deemed to have consented to receive electronic service of 
all documents through the EFS.  

(D) Service Upon Registered Users.  When a filer submits a 
document to the EFS that must be served electronically, the filer must 
complete service on any required service contacts at the time of submission.  

(E) Conventional Service.  A party who is not a registered user must 
be served conventionally.  After a party who was not a registered user 
becomes a registered user, that party must be served electronically.  

(F) Service of Sealed, Impounded, and Nonpublic Documents, and 
Documents Submitted for In Camera Review.  Regardless of method of 
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filing, sealed, impounded, and nonpublic documents, and documents 
submitted for in camera review must not be served on service contacts or 
conventional service recipients, either through a hyperlink or paper copies.   

If the documents are filed electronically, the EFS will generate a notice 
to all service contacts in the case.  If the documents are filed conventionally, 
the filer must serve notice that the documents were filed conventionally.  

If the court orders that the documents filed are accessible to the public, 
the court will provide a hyperlink to or paper copies of the documents to the 
service contacts and any recipients of conventional service.  

(G) Certificate of Service.  A certificate of service must be filed with 
the court only when documents are served conventionally, in accordance with 
the applicable procedural rules. 

(H) Service of Documents by the Court. 

(1) Service of documents by the court on registered users will 
be made electronically to all service contacts in a case. 

(2) Service of documents by the court on those who are not 
registered users, including rejection notices of submissions filed 
conventionally, will be made by conventional service. 

(I) Service of Discovery.  Service of discovery documents through 
the EFS is permitted but not required.  Discovery documents served through 
the EFS are not court records and are nonpublic. 

Advisory Note [August 2020] 

Under this rule, electronic service of a complaint, indictment, or 
information on a criminal defendant prior to arrest is not required.  

 

RULE 37.  ELECTRONIC SIGNATURES AND DOCUMENT AUTHENTICITY 

(A) Types of Electronic Signatures.  The three forms of electronic 
signature allowed under this rule are defined as follows:  
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(1) Facsimile signature  means a captured image incorporated 
in the document; 

(2) Scanned signature  means a signature affixed by the signer 
in ink on the signature line of a paper document and scanned with the 
document for electronic filing; and  

(3) Typographical signature  means a signature block with the 
name of the signer typed on the signature line preceded by /s/ . 

(B) Signatures of Justices, Judges, Magistrates, and Clerks.  Any 
document that is signed by a justice, judge, magistrate, or court clerk and filed 
electronically must bear either a facsimile signature or a scanned signature. 

(C) Signatures of Court Reporters.  A court reporter s signature on 
any document or transcript prepared by a court reporter for inclusion in the 
court record must be a facsimile signature, a scanned signature, or a 
typographical signature. 

(D) Signatures Required for Filing.  Whenever a signature is 
required for filing a pleading or motion and that pleading or motion is 
electronically filed, the document shall bear a scanned, facsimile, or a 
typographical signature along with the typed name, address, email address, 
and telephone number of the registered user and, if the filer is an attorney, the 

 

(E) Penalty of Perjury, Acknowledgment, Notarization, and 
Attestation.  

(1) Any party and any attorney representing a party who is 
filing any document consisting of or containing statements, 
affirmations, or averments made by the party that are otherwise 
required to be sworn under oath, acknowledged, attested, or notarized 
may file the document without oath or notarization provided that, in 
lieu of an oath, the party affixes the party s typographical or facsimile 
signature immediately below a declaration using the following 
language: I swear under penalty of perjury that the above statements 
are true and correct. I understand that these statements are made for 
use as evidence in court and that I am subject to prosecution for perjury 
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punishable by up to 5 years in prison and a fine of up to $5,000.00 if 
I give false information to the court.  

(2) A document electronically filed or served using the EFS that 
is required by law to include a signature of a nonparty and to be signed 
under penalty of perjury or to be notarized, acknowledged, or attested 
may be filed electronically provided that the declarant, notary public, 
and any other necessary party or witness have properly signed in ink 
the paper form of the document and the executed document is 
converted for filing in a format that accurately reproduces the original 
signatures and contents of the document.  By electronically filing the 
document, the attorney or self-represented litigant attests that the 
document and signature are authentic. 

(F) Documents Requiring Signature of Opposing Parties.  
A document to be filed electronically requiring the signatures of opposing 
parties must be signed by all parties in accordance with these rules.  By 
electronically filing the document, the attorney or self-represented litigant 
attests that the document and signature are authentic. 

(G) Certification.  By electronically filing or submitting a document 
using the EFS or presenting a filing to a court clerk that is converted and filed, 
the filer is certifying compliance with the signature requirements of these 
rules.  Signatures on the electronic document shall have the same legal effect 
as the signatures on the original document. 

(H) Retention of Original Documents with Signatures of Anyone 
Other than the Filer.  By electronically filing a converted document, the filer 
certifies that the converted document is an accurate image of the original.  
A filer who converts a paper document with the handwritten signature of 
anyone other than the filer to an electronic format for filing shall retain the 
original document in paper form for two years after the later of the entry of 
final judgment or the conclusion of an appeal and shall provide the original 
document upon request by the court.  This rule does not affect other retention 
periods required by law. 

Advisory Note  December 2020 

Rule 37 is  
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RULE 38.  NONPUBLIC COURT FILINGS 

(A) Burden on Parties.  Parties are responsible for omitting or 
redacting nonpublic information in documents filed into the EFS, whether filed 
electronically or conventionally.  With the exception of in camera reviews, the 
court will not review any document to ensure compliance with this rule and is 
not responsible or liable for the inclusion of nonpublic information in any filed 
document. 

(B) Documents Containing Nonpublic Information. 

(1) Omission or Redaction.  When documents containing 
nonpublic information are necessary for the adjudication of a case, the 
filing party must ensure that nonpublic information is appropriately 
omitted or redacted in the filing and that the nonpublic information is 
submitted in a separate document along with the filing.  When a separate 
document is filed containing nonpublic information, the user must 
include in the Comments to Court  field the designation NONPUBLIC  
followed by the name of the court filing (e.g. NONPUBLIC, Motion to 
Continue ). 

(2) Access.  A document designated as NONPUBLIC  in 
accordance with subdivision (B)(1) of this rule will be accessible only as 
provided in these Rules.  

(3) Review.  Upon motion, the court may consider any matter 
relating to submissions designated as NONPUBLIC  in the EFS. 

(C) Filing Sealed or Impounded or Nonpublic Documents.  Sealed 
or impounded or nonpublic documents must be filed and handled in 
compliance with Rule 12.  The filer must include in the Comments to Court  
field the designation NONPUBLIC . 

(D) Motion to Seal or Impound.  Motions to seal or impound 
documents must be made in compliance with Rule 6 or Rule 10.   
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RULE 39.  FILING FEES 

(A) Filing Fees.  A filer must pay the correct filing fee by any 
electronic payment method acceptable to the court before the case will be 
allowed to proceed, subject to the following exceptions:  

(1) The filer is exempt by law; 

(2) The fee is waived in accordance with subdivision (B) of this 
rule; or 

(3) The filer pays the required fee by cash or check to the court 
clerk within seven days after the date of the electronic submission.  If 
the court clerk receives payment within those seven days, the file date 
will relate back to the date of the electronic submission.   

(i)  If the filing is a case initiating document and the court 
clerk does not receive the payment of the required fee within 
seven days, the case shall be dismissed without prejudice. 

(ii)  If the filing is other than a case initiating document 
and the court clerk does not receive the payment of the required 
fee within seven days, the court clerk shall reject the filing. 

(B) Waiver of Filing Fees.  Upon application to the court in accordance 
with M.R. Civ. P. 91, a filer may request a waiver of any filing fees contemplated 
by these rules. 

(1)  Application granted.  If the application for fee waiver is 
granted, the file date relates back to the date of submission of the filing 
and application.  

(2)  Application denied.  If the application for fee waiver is 
denied, the filer will have seven days from the date of denial to pay the 
fee.  If such payment is made, the file date will relate back to the date of 
submission of the filing and application.  If not, the court clerk shall 
dismiss the case or reject the filing pursuant to subdivision (A) of this 
rule.  
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Advisory Note [August 2020] 

When an application for a fee waiver is granted, the file date is 
determined pursuant to Rule 35(B). 

 

RULE 40.  SANCTIONS 

(A) Failure to comply with these rules may be grounds for a finding of 
contempt of court and imposition of sanctions.    

(B) As officers of the court, attorneys are required to abide by these 
rules or be subject to professional discipline for any violations.  

Advisory Note [August 2020] 

Contempt of court refers to a finding in accordance with M.R. Civ. P. 66. 
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