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M E M O R A N D U M  
O PI NI O N A N D O R D E R  

G R E G O R Y H. W O O D S, U nit e d St at es Distri ct J u d g e:  

T h e p o p ul ar fil m A usti n Po wers: I nter n atio n al M a n of Mystery  ( “A usti n Po wers ”) li es at t h e c e nt er 

of t his c as e.  Pl ai ntiff R alf H art m a n n all e g es t h at A p pl e, I n c. vi ol at e d his c o p yri g ht a n d i nt er n ati o n al 

distri b uti o n ri g hts t o A usti n Po wers , as w ell as his c o p yri g ht t o t h e fil m After t he R ai n , b y r e pr o d u ci n g 

a n d distri b uti n g t h e fi l ms o n t h e i T u n es St or e i n t h e U nit e d St at es a n d o v er 1 7 5 c o u ntri es ar o u n d 

t h e w orl d.  A p pl e m o v es t o dis miss H art m a n n’s cl ai ms.  H art m a n n s uffi ci e ntl y all e g es t h at h e o w ns 

r e gist er e d c o p yri g hts i n t h e fil ms a n d t h at A p pl e i nfri n g e d t h os e c o p yri g hts.  H o w ev er, b e c a us e t h e 

c o m pl ai nt f ails t o pl a usi bl y all e g e t h at A p pl e k n e w or h a d r e as o n t o k n o w t h at us ers of t h e i T u n es 

St or e w er e vi ol ati n g H art m a n n’s ri g hts, H art m a n n’s c o ntri b ut or y i nfri n g e m e nt cl ai ms ar e dis miss e d .  

Fi n all y, b e c a us e H art m a n n d o es n ot i d e nt if y a s p e cifi c f or ei g n l a w t h at A p pl e all e g e dl y vi ol at e d, 

H art m a n n’s f or ei g n i nfri n g e m e nt cl ai m is dis miss e d.  F or t h os e, a n d t h e ot h er r e as o ns s et f ort h 

b el o w, A p pl e’s m oti o n t o dis miss is G R A N T E D i n p art a n d D E NI E D i n p art.  

U S D C S D N Y  
D O C U M E N T  
E L E C T R O NI C A L L Y FI L E D  
D O C #:  _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 
D A T E FI L E D:  9 / 2 0 / 2 0 2 1  
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I.  B A C K G R O U N D 1 

A.  F a ct s  

H art m a n n, a citi z e n of G er m a n y, all e g es t h at h e o w ns v ari o us ri g hts t o t h e fil ms After t he 

R ai n  a n d A usti n Po wers .  S e c. A m. C o m pl., D kt.  N o. 4 4, ¶ ¶ 3, 1 2 – 1 3.   Att a c h e d t o H art m a n n’s  s e c o n d 

a m e n d e d c o m pl ai nt ( “ S A C ”)  ar e  t w o r e c or ds fr o m t h e U nit e d St at es C o p yri g ht Offi c e t h at ar e 

r el e v a nt t o t h e o w n ers hi p of t h e c o p yri g hts.  E x hi bit A is a c o p yri g ht r e gistr ati o n c ertifi c at e f or t h e 

fil m After t he R ai n  i d e ntif yi n g t h e c o p yri g ht cl ai m a nts as “ T hir d Or bit Pr o d u cti o ns, I n c., & Erst e & 

Z w eit e K C M e di e n, A G . ”  D kt.  N o. 4 4 - 1.  E x hi bit E i n cl u d es t w o d o c u m e nts, t h e first r e c or ds a 

c o p yri g ht tr a nsf er f or A usti n Po wers  fr o m N e w Li n e Pr o d u cti o ns, I n c. t o C a p ell a I nt er n ati o n al, I n c., 

a n d t h e s e c o n d r e c or ds a c o p yri g ht tr a nsf er f or A usti n Po wers  fr o m C a p ell a I nt er n ati o n al t o Erst e 

B et eili g u n g K C M e di e n A G & C o. K G ( “ Erst e ”).  D kt.  N o. 4 4 - 5. 

Citi n g t h es e e x hi bits, H art m a n n all e g es  t h at Erst e , C a p p ell a I nt er n ati o n al, a n d Z w eit e 

B et eili g u n g K C M e di e n A G & C o. K G ( “ Z w eit e ”), ori gi n all y h el d ri g hts i n After t he R ai n , a n d t h at 

Erst e a n d C a p p ell a I nt er n ati o n al als o h el d ri g hts i n A usti n Po wers .  S e c. A m. C o m pl.  ¶ ¶ 1 4 – 1 6.  O n 

M a y 2 7, 2 0 0 7, Erst e a n d Z w eit e  e nt er e d i nt o a writt e n a gr e e m e nt assi g ni n g t h eir ri g ht, titl e, a n d 

i nt er est i n t h e fil ms t o C a p ell a Fil ms.  I d. ¶ ¶ 1 7 – 1 8.   O n J a n u ar y 1, 2 0 0 8, C a p ell a Fil ms a n d C a p p ell a 

I nt er n ati o n al e nt er e d i nt o writt e n a gr e e m e nts wit h H art m a n n, assi g n i n g H art m a n n t h eir ri g ht, titl e, 

a n d i nt er est i n t h e fil ms.  I d. ¶ ¶ 1 9 –2 0.  P urs u a nt t o t h e all e g e d c h ai n of titl e, H art m a n n c o nt e n ds 

t h at h e is t h e o w n er of t h e c o p yri g ht i n After t he R ai n  a n d t h e o w n er of t h e i nt er n ati o n al c o p yri g ht 

a n d distri b uti o n ri g hts i n A usti n Po wers .  I d. ¶ ¶ 2 1 – 2 2.  

H art m a n n all e g es t h at st arti n g i n J ul y 2 0 1 7, A p pl e r e pr o d u c e d a n d distri b ut e d After t he R ai n  

 
1  U nl ess ot h er wis e n ot e d, t h e f a cts ar e t a k e n fr o m t h e se c o n d a m e n d e d c o m pl ai nt a n d t h e att a c h e d e x hi bits a n d ar e 
a c c e pt e d as tr u e f or t h e p ur p os es of t his m oti o n.  See  C h a m bers v. Ti me W ar ner, I nc. , 2 8 2 F. 3 d 1 4 7, 1 5 2 ( 2 d Cir. 2 0 0 2).  
H o w e v er, “t h e t e n et t h at a c o urt m ust a c c e pt as tr u e all of t h e all e g ati o ns c o nt ai n e d i n a c o m pl ai nt is i n a p pli c a bl e t o l e g al 
c o n cl usi o ns. ”  As hcroft v. I q b al , 5 5 6 U. S. 6 6 2, 6 7 8 ( 2 0 0 9). 
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a n d A usti n Po wers  vi a t h e i T u n es St or e i n b ot h t h e U nit e d St at es a n d i n v ari o us f or ei g n c o u ntri es.  I d. 

¶ ¶ 3 8 – 4 1, 4 4 – 4 7 .  T h e fil ms w er e r e nt e d or p ur c h as e d “ h u n dr e ds of ti m es ” b y us ers of t h e i T u n es 

St or e.  I d. ¶ ¶ 4 2, 4 8.   H art m a n n di d n ot gi v e A p pl e a ut h ori z ati o n t o r e pr o d u c e or distri b ut e t h e 

fil ms.  I d. ¶ ¶ 4 8, 5 0.  A c c or di n gl y, H art m a n n all e g es t h at A p pl e vi ol at e d t h e e x cl usi v e ri g ht s t o 

r e pr o d u c e a n d distri b ut e t h e fil ms t h at is aff or d e d t o H art m a n n u n d er 1 7 U. S. C. §  1 0 6  as t h e 

c o p yri g ht o w n er of t h e fil ms .  I d. ¶ ¶ 2 3, 3 8, 5 0, 5 9 . 

B.  Pr o c e d ur al Hi st or y  

R alf H art m a n n i niti at e d t his a cti o n o n A u g ust 3, 2 0 2 0 .  D kt.  N o. 1 .  F oll o wi n g a c o nf er e n c e  

r e g ar di n g a pr o p os e d m oti o n t o dis miss t h e i niti al c o m pl ai nt, H art m a n n fil e d a n a m en d e d c o m pl ai nt 

o n O ct o b er 3 0, 2 0 2 0.  D kt.  N o. 2 8.  A p pl e m o v e d t o dis miss t h e a m e n d e d c o m pl ai nt o n D e c e m b er 

1 8 , 2 0 2 0.  D kt.  N o. 4 0.  O n J a n u ar y 1 5, 2 0 2 1, H art m a n n fil e d a s e c o n d a m e n d e d c o m pl ai nt.  D kt. 

N o. 4 4 .  B e c a us e H art m a n n fil e d a n e w a m e n d e d c o m pl ai nt, t h e C o urt d e ni e d A p pl e’s m oti o n t o 

dis miss t h e first a m e n d e d c o m pl ai nt as m o ot.  D kt.  N o. 4 5.  

T h e S A C pl e a ds t h at A p pl e c o m mitt e d f o ur c o u nts of c o p yri g ht i nfri n g e m e nt.  First, 

H art m a n n ass erts t h at A p pl e dir e ctl y i nfri n g e d his c o p yri g hts t o After t he R ai n  a n d A usti n Po wers  b y 

r e pr o d u ci n g a n d distri b uti n g t h e fil ms wit h o ut a ut h ori z ati o n.  S e c. A m. C o m pl. ¶ ¶ 6 0 – 6 6 .  S e c o n d, 

H art m a n n c o nt e n ds t h at A p pl e’s dir e ct i nfri n g e m e nt all o w e d f or ei g n us ers of t h e i T u n es St or e t o 

f urt h er i nfri n g e o n H art m a n n’s c o p yri g hts, t h us m a ki n g A p pl e c o ntri b ut oril y li a bl e f or t h e t hir d-

p art y i nfri n g e m e nt.  I d. ¶ ¶ 1 1 0 – 1 8 .  T hir d, H art m a n n ass erts t h at A p pl e c o m mitt e d c o ntri b ut or y 

c o p yri g ht i nfri n g e m e nt b y k n o wi n gl y f a cilit ati n g c o p yri g ht i nfri n g e m e nt b y us ers of t h e i T u n es St or e  

w h o str e a m e d or d o w nl o a d e d t h e fil ms.  I d. ¶ ¶ 1 0 8 – 2 3.  Fi n all y, H art m a n n all e g es t h at A p pl e 

dir e ctl y i nfri n g e d t h e c o p yri g ht l a ws of v ari o us f or ei g n c o u ntri es.  I d. ¶ ¶ 7 9 – 8 3 . 

A p pl e fil e d a m oti o n t o dis miss t h e S A C  a n d a m e m or a n d u m of l a w i n s u p p ort of t h e 

m oti o n.  D kt.  N o s. 4 8– 4 9.  H art m a n n fil e d a m e m or a n d u m of l a w i n o p p ositi o n.  D kt. N o. 5 3 .  
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A p pl e’s r e pl y w as fil e d s h ortl y t h er e aft er.  D kt. N o. 5 5. 

I I. L E G A L S T A N D A R D  

“ T o s ur vi v e a m oti o n t o dis miss, a c o m pl ai nt m ust c o nt ai n s uffi ci e nt f a ct u al m att er, a c c e pt e d 

as tr u e, t o ‘st at e a cl ai m t o r eli ef t h at is pl a usi bl e o n its f a c e.’ ”  As hcroft v. I q b al , 5 5 6 U. S. 6 6 2, 6 7 8 

( 2 0 0 9) ( q u oti n g Bell Atl. Cor p. v. T wo m bly , 5 5 0 U. S. 5 4 4, 5 7 0 ( 2 0 0 7)).  “ A cl ai m h as f a ci al pl a usi bilit y 

w h e n t h e pl ai ntiff pl e a ds f a ct u al c o nt e nt t h at all o ws t h e c o urt t o dr a w t h e r e as o n a bl e i nf er e n c e t h at 

t h e d ef e n d a nt is li a bl e f or t h e mis c o n d u ct all e g e d. ”  I d. ( citi n g T wo m bly , 5 5 0 U. S. at 5 5 6).  It is n ot 

e n o u g h f or a pl ai ntiff t o all e g e f a cts t h at ar e c o nsist e nt wit h li a bilit y; t h e c o m pl ai nt m ust “ n u d g e[ ] ” 

cl ai ms “ a cr oss t h e li n e fr o m c o n c ei v a bl e t o pl a usi bl e. ”  T wo m bly , 5 5 0 U. S. at 5 7 0.  “ T o s ur vi v e 

dis miss al, t h e pl ai ntiff m ust pr o vi d e t h e gr o u n ds u p o n w hi c h his cl ai m r ests t hr o u g h f a ct u al 

all e g ati o ns s uffi ci e nt ‘t o r ais e a ri g ht t o r eli ef a b o v e t h e s p e c ul ati v e l e v el.’ ”  A T SI Co m mc’ ns, I nc. v. 

S h a ar F u n d, Lt d. , 4 9 3 F. 3 d 8 7, 9 8 ( 2 d Cir. 2 0 0 7) ( q u oti n g T wo m bly , 5 5 0 U. S. at 5 5 5). 

D et er mi ni n g w h et h er a c o m pl ai nt st at es a pl a usi bl e cl ai m is a “ c o nt e xt -s p e cifi c t as k t h at 

r e q uir es t h e r e vi e wi n g c o urt t o dr a w o n its j u di ci al e x p eri e n c e a n d c o m m o n s e ns e.”  I q b al, 5 5 6 U. S. 

at 6 7 9.  T h e c o urt m ust a c c e pt all f a cts all e g e d i n t h e c o m pl ai nt as tr u e a n d dr a w all r e as o n a bl e 

i nf er e n c es i n t h e pl ai ntiff’s f a v or.  B urc h v. Pio neer Cre dit Recovery, I nc ., 5 5 1 F. 3 d 1 2 2, 1 2 4 ( 2 d Cir. 2 0 0 8) 

( p er c uri a m).  H o w e v er, 

[t] hr e a d b ar e r e cit als of t h e el e m e nts of a c a us e of a cti o n, s u p p ort e d b y m er e c o n cl us or y 
st at e m e nts, d o n ot s uffi c e.’  A c o m pl ai nt m ust t h er ef or e c o nt ai n m or e t h a n ‘ n a k e d 
ass erti o n[s] d e v oi d of f urt h er f a ct u al e n h a n c e m e nt.’  Pl e a di n gs t h at c o nt ai n ‘ n o m or e 
t h an c o n cl usi o ns .  . . ar e n ot e ntitl e d t o t h e ass u m pti o n of tr ut h’ ot h er wis e a p pli c a bl e 
t o c o m pl ai nts i n t h e c o nt e xt of m oti o ns t o dis miss. 

 
DeJes us v. H F Mg mt. Servs., L L C , 7 2 6 F. 3 d 8 5, 8 7– 8 8 ( 2 d Cir. 2 0 1 3) ( alt er ati o ns i n ori gi n al) ( q u oti n g 

I q b al,  5 5 6  U. S.  at  6 7 8– 7 9).   T h us,  a  c o m pl ai nt  t h at  off ers  “l a b els  a n d  c o n cl usi o ns ”  or  “ n a k e d  

ass erti o n[s] ” wit h o ut “f urt h er f a ct u al e n h a n c e m e nt ” will n ot s ur vi v e a m oti o n t o dis miss.  I q b al, 5 5 6 

U. S. at  6 7 8 ( alt er ati o n i n ori gi n al) ( citi n g T wo m bly , 5 5 0 U. S. at 5 5 5, 5 5 7).   
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I n a d diti o n t o t h e f a cts all e g e d i n t h e c o m pl ai nt, c o urts “ m a y c o nsi d er a n y writt e n 

i nstr u m e nt att a c h e d t o t h e c o m pl ai nt, st at e m e nts or d o c u m e nts i n c or p or at e d i nt o t h e c o m pl ai nt b y 

r efer e n c e .  . . . ”  A T SI , 4 9 3 F. 3 d at 9 8.  C o urts m a y als o c o nsi d er “ m att ers of w hi c h j u di ci al n oti c e 

m a y b e t a k e n .”  Goel v. B u nge, Lt d. , 8 2 0 F. 3 d 5 5 4, 5 5 9 ( 2 d Cir. 2 0 1 6) ( cit ati o n o mitt e d). 

I I I. D I S C U S S I O N 

A.  Dir e ct C o p yri g ht I nfri n g e m e nt  

H art m a n n h as a d e q u at el y pl e a d e d his cl ai m t h at A p pl e c o m mitt e d dir e ct c o p yri g ht 

i nfri n g e m e nt b y r e pr o d u ci n g a n d distri b uti n g t h e fil ms After t he R ai n  a n d A usti n Po wers .  T o  s ur vi v e a 

m oti o n t o dis miss o n his dir e ct c o p yri g ht i nfri n g e m e nt cl ai m , H art m a n n m ust all e g e “ 1)  w hi c h 

s p e cifi c ori gi n al w or ks ar e t h e s u bj e ct of t h e c o p yri g ht cl ai m, 2)  t h at pl ai ntiff o w ns t h e c o p yri g hts i n 

t h os e w or ks, 3) t h at t h e c o p yri g hts h a v e b e e n r e gist er e d i n a c c or d a n c e wit h t h e st at ut e, a n d 4) b y 

w h at a cts d uri n g w h at ti m e t h e d ef e n d a nt i nfri n g e d t h e c o p yri g ht. ”  Kelly v. L. L. Cool J. , 1 4 5 F. R. D. 

3 2, 3 6 ( S. D. N. Y.  1 9 9 2); see also Gy m Door Re p airs, I nc. v. Yo u ng E q ui p. S ales, I nc. , 2 0 6 F. S u p p. 3 d 8 6 9, 

8 9 3 ( S. D. N. Y. 2 0 1 6); Lef ko wit z v. Mc Gr a w -Hill Glo b. E d uc. Hol di ngs, L L C , 2 3 F. S u p p. 3 d 3 4 4, 3 5 2 

( S. D. N. Y. 2 0 1 4); W arre n v. Jo h n Wiley & So ns, I nc. , 9 5 2 F. S u p p. 2 d 6 1 0, 6 1 6 ( S. D. N. Y. 2 0 1 3).  A p pl e 

c h all e n g es w h et h er H art m a n n h as m et t h e s e c o n d a n d t hir d r e q uir e m e nts , ar g ui n g ( 1) t h at H art m a n n 

f ail e d t o pl a usi bl y all e g e a v ali d o w n ers hi p i nt er est i n t h e c o p yri g hts i n After t he R ai n  a n d A usti n 

Po wers , a n d ( 2) t h at H art m a n n f ail e d  t o pl e a d a r e gist er e d c o p yri g ht i n A usti n Po wers . 

1.  O w n er s hi p of a V ali d C o p yri g ht  

A c ertifi c at e of r e gistr ati o n fr o m t h e U nit e d St at es R e gist er of C o p yri g hts c o nstit ut es pri m a 

f a ci e e vi d e n c e of t h e v ali d o w n ers hi p of a c o p yri g ht.  Jorge nse n v. E pic / So ny Recs., 3 5 1 F. 3 d 4 6, 5 1 ( 2 d 

Cir. 2 0 0 3)  ( citi n g 1 7 U. S. C. §  4 1 0( c) ).  “ A c o p yri g ht o w n er  m a y assi g n or tr a nsf er his c o p yri g ht 

i nt er est as l o n g as t h e tr a nsf er is m e m ori ali z e d i n writi n g a n d si g n e d b y t h e c o p yri g ht o w n er.”  

H utso n v. Notorio us B.I. G., L L C , N o. 1 4-C V -2 3 0 7, 2 0 1 5 W L 9 4 5 0 6 2 3, at * 3 ( S. D. N. Y. D e c. 2 2, 2 0 1 5)  
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(first citi n g 1 7 U. S. C. § 2 0 4( a) ; a n d t h e n citi n g J as per v. Bovi n a M usic, I nc., 3 1 4 F. 3 d 4 2, 4 6 ( 2 d Cir. 

2 0 0 2) ).  “[ A] n assi g n e e m a y ass ert a cl ai m f or c o p yri g ht i nfri n g e m e nt t h at o c c urr e d aft er t h e tr a nsf er 

as l o n g as h e pl a usi bl y all e g es t h at h e r e c ei v e d t h e c o p yri g ht t hr o u g h a v ali d tr a nsf er a n d w as t h e 

c o p yri g ht o w n er d uri n g t h e all e g e d i nfri n g e m e nt. ”  I d. ( citi n g Arist a Recs. L L C v. Li me Gr p. L L C , N o. 

0 6 C V 5 9 3 6, 2 0 1 1 W L 1 6 4 1 9 7 8, at * 2 ( S. D. N. Y. A pr. 2 9, 2 0 1 1) ).  A n assi g n e e w h o r e c ei v es a 

c o p yri g ht t hr o u g h a tr a nsf er h as “t h e a d diti o n al b ur d e n of pr o vi n g v ali d c h ai n of titl e b e c a us e 

n ot hi n g i n t h e r e gistr ati o n c ertifi c at e e vi d e n c es his ri g ht t o cl ai m t hr o u g h t h e ori gi n al c o p yri g ht 

cl ai m a nt. ”   Arist a Recs. , 2 0 1 1 W L 1 6 4 1 9 7 8, at * 2 (q u ot ati o n o mitt e d ).  H o w e v er, t h e c o m pl ai nt is n ot 

r e q uir e d t o i n cl u d e a “ d et ail e d f a ct u al r e cit ati o n ” d eli n e ati n g  “ a n u n br o k e n c h ai n of titl e t o t h e ri g hts 

at iss u e. ”  U 2 Ho me E nt., I nc. v. Kyli n T V, I nc. , N o. 0 6-C V -0 2 7 7 0, 2 0 0 7 W L 2 0 2 8 1 0 8, at * 7 ( E. D. N. Y. 

J ul y 11, 2 0 0 7) . 

A p pl e c h all e n g es t h e a d e q u a c y of H art m a n n’s o w n ers hi p cl ai m o n s e v er al gr o u n ds.  First, 

A p pl e c o nt e n ds t h at t h e S A C is d efi ci e nt b e c a us e it d o es n ot “ all e g e a sig ne d writi n g , ” a n d t h er ef or e 

f ails t o all e g e a n a d e q u at e tr a nsf er of t h e c o p yri g hts t o H art m a n n.  A p pl e M e m or a n d u m of L a w 

( “ A p pl e M e m. ”), D kt.  N o. 4 9, at 8.   T h e S A C all e g es t h at H art m a n n w as assi g n e d t h e c o p yri g hts t o 

After t he R ai n  a n d A usti n Po wers  “[ p] urs u a nt t o a writt e n assi g n m e nt a gr e e m e nt d at e d J a n u ar y 1, 2 0 0 8 

a n d e nt er e d i nt o b et w e e n C a p ell a Fil ms a n d [ H art m a n n] ” a n d “[ p] urs u a nt t o a writt e n assi g n m e nt 

a gr e e m e nt d at e d J a n u ar y 1, 2 0 0 8 a n d e nt er e d i nt o b et w e e n C a p ell a I nt er n ati o n al a n d [ H art m a n n]. ”  

S e c. A m. C o m pl . ¶ ¶ 2 0 – 2 1.  

A p pl e is c orr e ct t h at t h e S A C d o es n ot e x pli citl y st at e t h at t h e writt e n assi g n m e nt 

a gr e e m e nts w er e si g n e d.  Y et, A p pl e’s ar g u m e nt is u n a v aili n g i n t h e c o nt e xt of a m oti o n t o dis miss, 

i n w hi c h t h e C o urt is r e q uir e d t o dr a w all r e as o n a bl e i nf er en c es i n Pl ai ntiff’s f a v or.  T h e f a cts all e g e d 

i n t h e c o m pl ai nt ar e s uffi ci e nt t o r e as o n a bl y i nf er t h at t h e writt e n assi g n m e nts w er e si g n e d.  P arti es 

c o m m o nl y si g n writt e n a gr e e m e nt s t h e y ar e e nt eri n g, a n d n ot hi n g i n t h e S A C s u g g ests t h e 
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a gr e e m e nts w er e n ot  si g n e d.  A distri ct c o urt s h o ul d n ot dis miss a cl ai m “ u nl ess it is s atisfi e d t h at 

t h e c o m pl ai nt c a n n ot st at e a n y s et of f a cts t h at w o ul d e ntitl e [t h e pl ai ntiff] t o r eli ef. ”  P atel v. 

Co nte m p . Cl assics of Beverly Hills , 2 5 9 F. 3 d 1 2 3, 1 2 6 ( 2 d Cir. 2 0 0 1) .  T h at is f ar fr o m t h e c as e h er e.  B y 

all e gi n g assi g n m e nt of t h e c o p yri g hts t hr o u g h a writt e n a gr e e m e nt, t h e S A C  pl a usi bl y pl e a ds t h at 

H art m a n n r e c ei v e d t h e c o p yri g hts t hr o u g h a v ali d tr a nsf er. 

  S e c o n d, A p pl e ar g u es t h at H art m a n n  h as n ot pl a usi bl y all e g e d o w n ers hi p of t h e c o p yri g hts 

b e c a us e h e m a d e c o nfli cti n g al l e g ati o ns of o w n ers hi p i n a N e w Y or k St at e c as e.  A p pl e M e m. at 9–

1 1.   A p pl e p oi nts t o a n a ns w er a n d c o u nt er cl ai ms fil e d b y C a p p ell a I nt er n ati o n al a n d H art m a n n, 

w hi c h all e g e s t h at i n J u n e 2 0 0 2, C a p p ell a I nt er n ati o n al gr a nt e d a li c e ns e a n d distri b uti o n ri g h ts t o a 

t hir d p art y f or t h e fil ms After t he R ai n  a n d A usti n Po wers .  I d.; see N Y S C E F D o c. N o. 1 6, a ns w er a n d 

c o u nt er cl ai m t o c o m pl ai nt, at 1 ¶ 2, 8 ¶ ¶ 4 – 5, i n Scree n Me di a Ve nt ures, L L C v. C a pell a I nter n atio n al, 

I nc., S u p Ct, N Y C o u nt y , in d e x N o. 6 5 4 3 5 8 / 2 0 1 2.  A p pl e c o nt e n ds t h at t h e C o urt m a y t a k e j u di ci al 

n oti c e of t h e pl e a di n gs “ as a b asis t o c o n cl u d e t h at t h e S A C’s v a g u e all e g ati o ns si m pl y d o n ot cr e at e 

a pl a usi bl e i nf er e n c e t h at Pl ai ntiff o w ns t h e all e g e d c o p yri g hts. ”  A p pl e M e m. at 1 0.  

  “T h e C o urt m a y t a k e j u di ci al n oti c e of pl e a di n gs fil e d i n ot h er c as es i n d e ci di n g a m oti o n t o 

dis miss wit h o ut c o n v erti n g t h at m oti o n i nt o a m oti o n f or s u m m ar y j u d g m e nt. ”  N dre mi z ar a v. S wiss 

Re A m. Hol di ng Cor p. , 9 3 F. S u p p. 3 d 3 0 1, 3 13 n. 7 ( S. D. N. Y. 2 0 1 5)  ( citi n g Rot h m a n v. Gregor , 2 2 0 F. 3 d 

8 1, 9 2 ( 2 d Cir.  2 0 0 0) ).  H o w e v er, “j u di ci al n oti c e of a d o c u m e nt fil e d i n a n ot h er c o urt ” is g e n er all y 

a p pr o pri at e “ n ot f or t h e tr ut h of t h e m att ers ass ert e d i n t h e ot h er liti g ati o n, b ut r at h er t o est a blis h 

t h e f a ct of s u c h liti g ati o n a n d r el at e d fili n gs. ”  Glo b. Net wor k Co m mc’ ns, I nc. v. City of Ne w Yor k , 4 5 8 

F. 3 d 1 5 0, 1 5 7 ( 2 d Cir. 2 0 0 6)  ( q u oti n g I nt’l St ar Cl ass Y ac ht R aci ng Ass’ n v. To m my Hilfiger U. S. A., I nc., 

1 4 6 F. 3 d 6 6, 7 0 ( 2 d Cir.  1 9 9 8) ).  A p pl e d o es n ot off er a r e as o n w h y t h e C o urt s h o ul d d e p art fr o m 

t his g e n er al r ul e. 

  F urt h er, e v e n if t h e C o urt t o o k t h e st at e m e nts i n t h e st at e c as e as tr u e, t h e st at e m e nts d o n ot 
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c o ntr a di ct t h e S A C.  T h e st at e m e nts d o n ot est a blis h t h at C a p p ell a I nt er n ati o n al, r at h er t h a n 

H art m a n n, h el d t h e ri g hts t o t h e fil ms at t h e ti m e of A p pl e’s all e g e d i nfri n g e m e nt .  N or ar e t h e 

st at e m e nts i n c o m p ati bl e wit h t h e cl ai m t h at C a p ell a I nt er n ati o n al assi g n e d its ri g hts t o t h e fil ms t o 

H art m a n n i n 2 0 0 1.  At m ost, t h e st at e m e nts ar e a n a d missi o n t h a t C a p ell a I nt er n ati o n al e nt er e d a 

li c e nsi n g c o ntr a ct wit h a t hir d p art y  i n 2 0 0 2, r e g ar dl ess of w h o o w n e d t h e ri g hts t o t h e fil ms at t h at 

ti m e.  Dr a wi n g all r e as o n a bl e i nf er e n c es i n f a v or of H art m a n n, as t h e C o urt m ust d o at t h e m oti o n 

t o dis miss st a g e, H art m a n n h as pl a usi bl y pl e a d e d o w n ers hi p of t h e c o p yri g hts as a r es ult of t h e 2 0 0 1 

writt e n assi g n m e nt a gr e e m e nts.  

  Fi n all y, A p pl e c o nt e n ds t h at H art m a n n f ails t o st at e a cl ai m b e c a us e d o c u m e nts att a c h e d t o 

t h e S A C s h o w t h at T hir d Or bit Pr o d u cti o ns h a d a n o w n ers hi p i nt er est i n After t he R ai n , a n d t h e S A C 

d o es n ot st at e t h at T hir d Or bit Pr o d u cti o ns “ u n a m bi g u o usl y r eli n q uis h e d its i nt er ests i n a si g n e d 

writi n g. ”  A p pl e M e m. at 9.   A p pl e’s c o nt e nti o n is mis pl a c e d.  “ T h e ri g ht t o pr os e c ut e a n a c cr u e d 

c a us e of a cti o n f or i nfri n g e m e nt is . . . a n i n ci d e nt of c o p yri g ht o w n ers hi p ” a n d “ m a y b e e x er cis e d 

i n d e p e n d e ntl y of c o-o w n ers. ”  D avis v. Blige , 5 0 5 F. 3 d 9 0, 9 9 ( 2 d Cir. 2 0 0 7); see also Co pyrig ht. net M usic 

P u b. L L C v. M P 3.co m , 2 5 6 F. S u p p. 2 d 2 1 4, 2 1 8 ( S. D. N. Y. 2 0 0 3) (“[ T] h er e w as si m pl y n o l e g al b asis 

f or r e q uiri n g pl ai ntiffs t o j oi n all c o- o w n ers of t h e c o m p ositi o ns at iss u e. ”).  A c c or di n gl y, w h et h er 

T hir d Or bit Pr o d u cti o ns h as a c o- o w n ers hi p i nt er est i n After t he R ai n  d o es n ot aff e ct H art m a n n’s 

ri g ht t o bri n g a cl ai m f or c o p yri g ht i nfri n g e m e nt.  F or t h es e r e as o ns, H art m a n n h as a d e q u at el y 

all e g e d o w n ers hi p of v ali d c o p yri g hts i n After t he R ai n  a n d A usti n Po wers . 

2.  C o p yri g ht R e gi str ati o n  

At t h e m oti o n t o dis miss st a g e, H art m a n n n e e d o nl y all e g e t h at “t h at t h e c o p yri g hts h a v e 

b e e n r e gist er e d i n a c c or d a n c e wit h t h e st at ut e . ”  Kelly , 1 4 5 F. R. D. at  3 6; see also W arre n , 9 5 2 F. S u p p. 

2 d at  6 1 7 .  “ T o r e q uir e a pl ai ntiff t o d o m or e, at t h e m oti o n t o dis miss st a g e, w o ul d b e t o s u bj e ct 

c o p yri g ht pl ai ntiffs t o a h ei g ht e n e d l e v el of pl e a di n g, s o m et hi n g t his C o urt h as b e e n stri ctl y 
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pr os cri b e d fr o m d oi n g. ”  W arre n , 9 5 2 F. S u p p. 2 d at  6 1 7  ( citi n g Mi d A meric a Title Co. v. Kir k , 9 9 1 

F. 2 d 4 1 7, 4 2 1 – 2 2 ( 7t h Ci r. 1 9 9 3) ). 

A p pl e ar g u es t h at H art m a n n f ail e d t o pl a usi bl y all e g e t h at A usti n Po wers  h as b e e n r e gist er e d 

b e c a us e t h e r e gistr ati o n n u m b er f or A usti n Po wers  cit e d i n t h e S A C “is n o r e gistr ati o n at all; r at h er it 

is a C o p yri g ht Offi c e pri nt o ut s h o wi n g c ertifi c at es of recor d atio n. ”  A p pl e M e m. at 7 .  It is tr u e t h at 

t h e cit e d c o p yri g ht r e gistr ati o n n u m b ers ar e c ertifi c at es of r e c or d ati o n, n ot r e gistr ati o ns f or A usti n 

Po wers , a n d c o ns e q u e ntl y d o n ot pr o v e t h at t h e m o vie h as b e e n r e gist er e d.  See  S e c. A m. C o m pl. 

¶ 1 3( a) ( “ A usti n P o w ers: I nt er n ati o n al M a n of M yst er y, C o p yri g ht R e g. N o. V 3 4 0 5 D 6 2 2, d at e d 

O ct o b er 2 0, 1 9 9 7  a n d C o p yri g ht R e g. N o. V 3 4 0 8 D 5 2 9, d at e d D e c e m b er 2 9,  1 9 9 7 ( ‘ A usti n P o w ers’) 

(‘ E x hi bit E’) ”); D kt. N o. 4 4 - 5.  H o w e v er,  “t h e c o m pl ai nt is n ot r e q uir e d t o att a c h c o pi es of 

r e gistr ati o n c ertifi c at es or pr o vi d e r e gistr ati o n n u m b ers f or all of t h e c o p yri g hts at iss u e i n or d er t o 

s ur vi v e a m oti o n t o dis miss. ”  P al mer K a ne L L C v. Sc hol astic Cor p. , N o. 1 2 C V 3 8 9 0, 2 0 1 3 W L 7 0 9 2 7 6, 

at * 3 ( S. D. N. Y. F e b. 2 7, 2 0 1 3).  

T h e S A C m e ets t h e pl e a di n g b ur d e n b y all e gi n g t h at “ H art m a n n is t h e o w n er of c o p yri g hts 

i n t h e f oll o wi n g m oti o n pi ct ur es w hi c h ar e r e gist er e d wit h t h e U nit e d St at es C o p yri g ht Offi c e: After 

t he R ai n” a n d “ A usti n Po wers . ”  S e c. A m. C o m pl. ¶ ¶  2 1 – 2 2; see P al mer K a ne , 2 0 1 3 W L 7 0 9 2 7 6, at * 3 

( “T h e c o m pl ai nt pr o p erl y all e g es t h at t h e c o p yri g hts h a v e b e e n r e gist er e d i n st ati n g t h at t h e 

c o p yri g hts ‘ t h at ar e t h e s u bj e ct of t his a cti o n h a v e b e e n r e gist er e d wit h t h e Unit e d St at es C o p yri g ht 

Offi c e. ’ ”).  T h e cit ati o n t o a c ertifi c at e of r e c or d ati o n, w hi c h s ets o ut p art of t h e c h ai n of titl e t o t h e 

c o p yri g hts i n A usti n  Po wers , d o es n ot c o ntr a di ct Pl ai ntiff’s all e g ati o n t h at t h e c o p yri g ht is r e gist er e d .  

L at er i n t h e c as e , Pl ai ntiff will h a v e t o pr o vi d e t h e r e gistr ati o n n u m b er i n or d er t o s ur vi v e a m oti o n 

f or s u m m ar y j u d g m e nt.  W arre n , 9 5 2 F. S u p p. 2 d at  6 1 7.  Pl ai ntiff alr e a d y a p p e ars t o h a v e d o n e s o i n 

r es p o ns e t o t his m oti o n t o dis miss b y pr o vi di n g a C o p yri g ht Offi c e R e c or d d et aili n g a r e gistr ati o n 

n u m b er f or A usti n Po wers .  D kt.  N o. 5 4 - 4.  R e g ar dl ess,  pr o d u cti o n of t h e r e gistr ati o n n u m b er is n ot 
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r e q uir e d at t his st a g e.  W arre n , 9 5 2 F. S u p p. 2 d at  6 1 7 .  It is s uffi ci e nt t h at H art m a n n all e g e d t h at t h e 

c o p yri g ht is r e gist er e d wit h t h e U nit e d St at es C o p yri g ht Offi c e.  I d. 

B.  C o ntri b ut or y C o p yri g ht I nfri n g e m e nt  

H art m a n n’s c o ntri b ut or y i nfri n g e m e nt cl ai ms a g ai nst A p pl e ar e n ot pl e a d e d a d e q u at el y.  T h e 

S A C all e g es t w o c o ntri b ut or y i nfri n g e m e nt cl ai ms, ( 1)  t h at A p pl e’s r e pr o d u cti o n of After t he R ai n  a n d 

A usti n Po wers  at d at a c e nt ers i n t h e U nit e d St at es “ p er mitt e d f urt h er u n a ut h ori z e d r e pr o d u cti o n a n d 

distri b uti o n of t h e m oti o n pi ct ur es o utsi d e of t h e U nit e d St at es a n d f urt h er i nfri n g e m e nt b y e n d-

us ers of t h e i T u n es St or e ” i n f or ei g n c o u ntri es, a n d ( 2) t h at A p pl e, “ b y f a cilit ati n g, m a n a gi n g or 

dir e cti n g u n a ut h ori z e d distri b uti o ns of Pl ai ntiff’s c o p yri g ht pr ot e ct e d m oti o n pi ct ur es A fter t he R ai n 

a n d A usti n Po wers , m at eri all y c o ntri b ut e d t o t h e dir e ct vi ol ati o n of c o p yri g ht l a ws b y e n d us ers w h o 

r e nt e d or p ur c h as e d After t he R ai n  a n d A usti n Po wers  fr o m t h e i T u n es St or e. ”  S e c. A m. C o m pl. at 1 6 

¶ 1 1 5, 1 8 ¶ 1 1 5 . 

As a n i niti al m att er, t h e C o urt h as j uris di cti o n o v er t h e S A C’s all e g ati o ns of a cts of c o p yri g ht 

i nfri n g e m e nt b y f or ei g n us ers of t h e i T u n es St or e.  “It is w ell est a blis h e d t h at c o p yri g ht l a ws 

g e n er all y d o n ot h a v e e xtr at errit ori al a p pli c ati o n. ”  U p d ate Art, I nc. v. Mo dii n P u b., Lt d. , 8 4 3 F. 2 d 6 7, 

7 3 ( 2 d Cir. 1 9 8 8).  “ H o w e v er, t h e S e c o n d Cir c uit h as r e c o g ni z e d a n arr o w e x c e pti o n t o t his r ul e:  

W h er e a n i n di vi d u al c o m mits a n a ct of i nfri n g e m e nt i n t h e U nit e d St at es t h at p er mits f urt h er 

r e pr o d u cti o n o utsi d e t h e U nit e d St at es . . . a c o urt m a y ass ert j uris di cti o n o v er t h os e f or ei g n a cts a n d 

a pl ai ntiff m a y r e c o v er d a m a g es f or t h e i nfri n gi n g a cts t h at t o o k pl a c e e xtr at errit ori all y. ”  F u n -

D a me nt al Too, Lt d. v. Ge m my I n d us. Cor p. , N o. 9 6 CI V. 1 1 0 3, 1 9 9 6 W L 7 2 4 7 3 4, at * 4 ( S. D. N. Y. D e c. 

1 7, 1 9 9 6)  ( citi n g U p d ate Art , 8 4 3 F. 2 d at 7 3).  U n d er t h e d o ctri n e of c o ntri b ut or y i nfri n g e m e nt, t his 

e x c e pti o n c a n a p pl y t o e xtr at errit ori al i nfri n g e m e nt c o m mitt e d b y a t hir d p art y.  See  Cooley v. Pe ng ui n 

Gr p. ( U S A) I nc. , 3 1 F. S u p p. 3 d 5 9 9, 6 1 0 & n. 6 6 ( S. D. N. Y. 2 0 1 4) ( c o n cl u di n g t h at a d ef e n d a nt w as 

c o ntri b ut oril y li a bl e f or e xtr at errit ori al i nfri n g e m e nt c o m mitt e d b y t hir d p arti es b e c a us e t h e 
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d ef e n d a nt i n d u c e d t h e e xtr at errit ori al i nfri n g e m e nt a n d c o m mitt e d a n a ct of i nfri n g e m e nt i n t h e 

U nit e d St at es t h at p er mitt e d t h e e xtr at errit ori al i nfri n g e m e nt).   A c c or di n gl y, t h e C o urt c a n c o nsi d er 

t h e S A C’s cl ai ms t h at A p pl e is c o ntri b ut oril y li a bl e f or t h e all e g e d c o p yri g ht i nfri n g e m e nt of b ot h 

d o m esti c a n d f or ei g n us ers of t h e i T u n es St or e. 

A p pl e m o v es t o dis miss b ot h cl ai ms of c o ntri b ut or y c o p yri g ht i nfri n g e m e nt.  “ Alt h o u g h 

‘[t] h e C o p yri g ht A ct d o es n ot e x pr essl y r e n d er a n y o n e li a bl e f or i nfri n g e m e nt c o m mitt e d b y 

a n ot h er, ’ ” t h e d o ctri n e of c o ntri b ut or y li a bilit y “ e m er g e d fr o m c o m m o n l a w pri n ci pl es a n d [is] w ell 

est a blis h e d i n t h e l a w . ”  Metro -Gol d wy n -M ayer St u dios I nc. v. Gro kster, Lt d. , 5 4 5 U. S. 9 1 3, 9 3 0 ( 2 0 0 5) 

( q u oti n g So ny Cor p. v. U nivers al City St u dios , 4 6 4 U. S. 4 1 7, 4 3 4 ( 1 9 8 4)).  “ T o st at e a cl ai m f or 

c o ntri b ut or y i nfri n g e m e nt, a pl ai ntiff m ust all e g e f a cts t h at a d ef e n d a nt ‘ wit h k n o wl e d g e of t h e 

i nfri n gi n g a cti vit y, i n d u c es, c a us es or m at eri all y c o ntri b ut es t o t h e i nfri n gi n g c o n d u ct of a n ot h er.’ ”  

R a ms v. Def J a m Recor di ngs, I nc. , 2 0 2 F. S u p p. 3 d 3 7 6, 3 8 3 ( S. D. N. Y. 2 0 1 6) ( q u oti n g Gers h wi n P u b. Cor p. 

v. Col u m bi a Artists Mg mt., I nc., 4 4 3 F. 2 d 1 1 5 9, 1 1 6 2 ( 2 d Cir. 1 9 7 1) ). 

“ T h e k n o wl e d g e st a n d ar d is a n o bj e cti v e o n e; c o ntri b ut or y i nfri n g e m e nt li a bilit y is i m p os e d 

o n p ers o ns w h o ‘ k n o w or h ave re aso n to k no w ’ of t h e dir e ct i nfri n g e m e nt. ”  Arist a Recs., L L C v. Doe 3 , 

6 0 4 F. 3 d 1 1 0, 1 1 8 ( 2 d Cir. 2 0 1 0)  ( q u oti n g A & M Recs., I nc. v. N a pster, I nc. , 2 3 9 F. 3 d 1 0 0 4, 1 0 2 0 ( 9t h 

Cir. 2 0 0 1 )).  “ H o w e v er, ‘ m or e t h a n a g e n er ali z e d k n o wl e d g e b y t h e d ef e n d a nt  of t h e p ossi bilit y of 

i nfri n g e m e nt’ is r e q uir e d. ”  R a ms , 2 0 2 F. S u p p. 3 d at  3 8 3  ( br a c k ets o mitt e d) ( q u oti n g L uv d arts, L L C 

v. A T & T Mo bility, L L C, 7 1 0 F. 3 d 1 0 6 8, 1 0 7 2 ( 9t h Cir. 2 0 1 3)).  “I n w ei g hi n g t h e k n o wl e d g e 

r e q uir e m e nt, c o urts c o nsi d er e vi d e n c e of a ct u al a n d c o nstr u cti v e k n o wl e d g e, i n cl u di n g c e as e- a n d-

d esist l ett ers, offi c er a n d e m pl o y e e st at e m e nts, pr o m oti o n al m at eri als, a n d i n d ustr y e x p eri e n c e. ”  

C a pitol Recs., L L C v. Re Digi I nc. , 9 3 4 F. S u p p. 2 d 6 4 0, 6 5 8 ( S. D. N. Y. 2 0 1 3), aff ’ d, 9 1 0 F. 3 d 6 4 9 ( 2 d 

Cir. 2 0 1 8)  ( c oll e cti n g c as es). 

F or b ot h cl ai ms, H art m a n n h as n ot a d e q u at el y pl e a d e d  t h at A p pl e h a d k n o wl e d g e of t h e 
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all e g e dl y i nfri n gi n g a cti vit y.  F or t h e u n d erl yi n g i nfri n g e m e nt, H art m a n n all e g es t h at “ [ a]ll us ers of 

t h e i T u n es St or e w h o str e a m e d or d o w nl o a d e d c o pi es of pl ai ntiff’s c o p yri g ht pr ot e ct e d m oti o n 

pi ct ur es After t he R ai n  a n d A usti n Po wers ” e n g a g e d i n i nfri n gi n g a cti vit y.   S e c. A m. C o m pl. ¶ 1 1 4.   

H art m a n n all e g es t h at A p pl e c o ntri b ut e d t o t his i nfri n g e m e nt “ b y f a cilit ati n g, m a n a gi n g or dir e cti n g 

u n a ut h ori z e d distri b uti o ns of [t h e] c o p yri g ht pr ot e ct e d m oti o n pi ct ur es After t he R ai n  a n d A usti n 

Po wers . ”  I d. ¶ 1 1 5.  

T o est a blis h t h at A p pl e k n e w or h a d r e as o n t o k n o w t h at it w as n ot a ut h ori z e d t o c o p y or 

distri b ut e t h e m oti o n pi ct ur es, t h e S A C g e n er all y all e g es t h at “ A p pl e e m pl o ys a di git al ri g hts 

m a n a g e m e nt t e a m, ” “ us es a di git al ri g hts m a n a g e m e nt s oft w ar e t o m o nit or its ri g hts t o pr e v e nt 

u n a ut h ori z e d us a g e, ” h a s “t h e b e n efit of i n d ustr y e x p eri e n c e, ” a n d “ h a d a c c ess t o li c e ns e a n d 

distri b uti o n i nf or m ati o n c o nt ai n e d i n m et a d at a a c c o m p a n yi n g di git al c o pi es of Pl ai ntiff’s m oti o n 

pi ct ur es. ”  I d. ¶ ¶  5 3 – 5 5, 1 1 9.  

H art m a n n’s all e g ati o ns ar e t o o c o n cl us or y t o est a blis h  t hat A p pl e h a d r e as o n t o k n o w t h at 

us ers of t h e i T u n es St or e w er e i nfri n gi n g H art m a n n’s ri g hts t o After t he R ai n  a n d A usti n Po wers .  

H art m a n n m er el y r e cit es b asi c c h ar a ct eristi cs of A p pl e ’s b usi n ess m o d el a n d e x p eri e n c e; h e d o es n ot 

all e g e t h at A p pl e i n v esti g at e d t h e  m et a d at a  of After t he R ai n  a n d A usti n Po wers  a n d dis c o v er e d his 

o w n ers hi p i nt er est , or t h at A p pl e e m pl o ys pr a cti c es  s u c h t h at A p pl e or di n aril y w o ul d h a v e 

dis c o v er e d his i nt er est.  N or d o es t h e S A C all e g e t h at A p pl e h a d a p arti c ul ar b usi n ess i n c e nti v e t o 

i n v esti g at e t h e o w n ers hi p of t h es e fil ms.  At m ost, H art m a n n  h as pl e a d e d t h at A p pl e h a d t h e g e n er al 

a bilit y t o dis c o v er H art m a n n’s ri g hts if A p pl e h a d s p e cifi c all y i n v esti g at e d t h e m et a d at a of t h e fil ms.  

T h es e  all e g ati o ns ar e i ns uffi ci e nt t o st at e a cl ai m f or c o ntri b ut or y c o p yri g ht i nfri n g e m e nt.  See St ate 

St. Glo b. A dvisors Tr. Co. v. Vis b al , 4 3 1 F. S u p p. 3 d 3 2 2, 3 5 8 ( S. D. N. Y. 2 0 2 0) ( “ At m ost, D ef e n d a nt 

h as pl e a d e d t h at Pl ai ntiff h a d g e n er ali z e d k n o wl e d g e of t h e p ossi bilit y t h at t hir d p arti es mi g ht 

i nfri n g e D ef e n d a nt’s c o p yri g ht.  T h at is i ns uffi ci e nt t o st at e a cl ai m f or c o ntri b ut or y c o p yri g ht 
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i nfri n g e m e nt. ”); cf. Tiff a ny ( NJ) I nc. v. e B ay I nc. , 6 0 0 F. 3 d 9 3, 1 0 7 ( 2 d Cir. 2 0 1 0) ( “[ A] s er vi c e pr o vi d er 

m ust h a v e m or e t h a n a g e n er al k n o wl e d g e or r e as o n t o k n o w t h at its s er vi c e is b ei n g us e d t o s ell 

c o u nt erf eit g o o ds.  S o m e c o nt e m p or ar y k n o wl e d g e of w hi c h p arti c ul ar listi n gs ar e i nfri n gi n g or will 

i nfri n g e i n t h e f ut ur e is n e c ess ar y. ”). 

C.  F or ei g n C o p yri g ht I nfri n g e m e nt  

H art m a n n’s f or ei g n c o p yri g ht i nfri n g e m e nt cl ai m is n ot pl e a d e d a d e q u at el y.  “[ A]  c o m pl ai nt 

m ust gi v e t h e d ef e n d a nt f air n oti c e of w h at t h e pl ai ntiff’s cl ai m is a n d t h e gr o u n ds o n w hi c h it 

r ests.”  Kelly , 1 4 5 F. R. D. at  3 5 ( q u ot ati o n o mitt e d).   T h e p ur p os e of t his r ul e is t o “ pr o vi d e f air 

n oti c e of t h e cl ai ms a n d t o e n a bl e t h e a d v ers e p art y t o a ns w er t h e c o m pl ai nt a n d pr e p ar e f or tri al. ”  

Mc Gr a w -Hill Glo b. E d uc. Hol di ngs, L L C v. M at hr a ni , 2 9 5 F. S u p p. 3 d 4 0 4, 4 1 5 ( S. D. N. Y. 2 0 1 7) 

( q u oti n g Str u n k v. U. S. Ho use of Re prese nt atives , 6 8 F. A p p’ x 2 3 3, 2 3 5 ( 2 d Cir. 2 0 0 3)).  A c o m pl ai nt is 

i ns uffi ci e nt “if it t e n d ers ‘ n a k e d ass erti o n[s]’ d e v oi d of ‘f urt h er f a ct u al e n h a n c e m e nt.’ ”  I q b al, 5 5 6 

U. S. at  6 7 8 ( q u oti n g T wo m bly , 5 5 0 U. S. at 5 5 7).  

T h e S A C all e g es t h at “ A p pl e’s a cti o ns of c o p yi n g a n d r e pr o d u ci n g Pl ai ntiff’s c o p yri g ht 

pr ot e ct e d m oti o n pi ct ur es After t he R ai n  a n d A usti n Po wers  o n A p pl e’s D at a C e nt ers l o c at e d o utsi d e 

t h e U nit e d St at es, a n d distri b uti n g After t he R ai n  a n d A usti n Po wers  t o i T u n es St or e c ust o m ers i n t h e 

F or ei g n C o u ntri es, wit h o ut [ H art m a n n’s] a ut h ori z ati o n or c o ns e nt, c o nstit ut es c o p yri g ht 

i nfri n g e m e nt u n d er t h e F or ei g n C o p yri g ht L a ws. ”  S e c. A m. C o m pl. ¶ 8 3.  T h e S A C f ails t o i d e ntif y 

a si n gl e s p e cifi c f or ei g n c o p y ri g ht l a w t h at A p pl e all e g e dl y vi ol at e d.  N or d o es t h e S A C  gi v e 

a d e q u at e n oti c e of w hi c h f or ei g n c o u ntri es ar e at iss u e.  I nst e a d , t h e S A C pr o vi d es a n o n e x cl usi v e 

list, st ati n g t h at A p pl e vi ol at e d t h e l a ws of c o u ntri es “i n cl u di n g, b ut n ot li mit e d t o A ustr ali a, U nit e d 

Ki n g d o m, G er m a n y, P ol a n d, N or w a y, S w e d e n, Fi nl a n d, a n d D e n m ar k. ”  I d. ¶ ¶  2 8, 5 6, 8 3 .  “T h e 

f ail ur e t o i d e ntif y w hi c h c o p yri g ht l a ws ot h er t h a n t h os e of t h e U nit e d St at es m a y h a v e b e e n vi ol at e d 

b y t h e d ef e n d a nts’ all e g e d a cts is es p e ci all y pr o bl e m ati c i n li g ht of R ul e 4 4. 1 of t h e F e d er al R ul es of 
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Ci vil Pr o c e d ur e, w hi c h ‘r e q uir es t h at a p art y i nt e n di n g t o r ais e a n iss u e of f or ei g n l a w d o s o b y 

pl e a di n gs or ot h er r e as o n a bl e n oti c e. ’ ”  V a p ac M usic P u b., I nc. v. T uff ‘ N’ R u m ble Mg mt. , N o. 9 9 CI V. 

1 0 6 5 6, 2 0 0 0 W L 1 0 0 6 2 5 7, at * 7 ( S. D. N. Y. J ul y 1 9, 2 0 0 0)  ( q u oti n g S ulliv a n v. Aj a x N avig atio n Cor p. , 

8 8 1 F.  S u p p. 9 0 6, 9 0 9 n. 3 ( S. D. N. Y.  1 9 9 5) ).  T h e all e g ati o ns i n t h e S A C ar e  t o o v a g u e t o gi v e A p pl e 

n oti c e of t h e gr o u n ds o n w hi c h t h e f or ei g n c o p yri g ht cl ai m r ests.  V a p ac M usic P u b. , 2 0 0 0 W L 

1 0 0 6 2 5 7, at * 7  ( “G e n er al r ef er e n c es t o ‘i nt er n ati o n al c o p yri g hts’ a n d ‘s al e i n v ari o us t errit ori es of t h e 

w orl d,’ wit h o ut a n y gr e at er j uris di cti o n al s p e cifi cit y d o es n ot pr o vi d e t h e d ef e n d a nts wit h a d e q u at e 

n oti c e of t h e f or ei g n l a w t h at t h e pl ai ntiff ass erts is a p pli c a bl e t o t his c as e. ”) ; cf. C heever v. H u a wei 

Device U S A, I nc. , N o. 1 8-C V -0 6 7 1 5, 2 0 1 9 W L 8 8 8 3 9 4 2, at * 2 ( N. D. C al. D e c. 4, 2 0 1 9) ( h ol di n g t h at a 

pl ai ntiff a d e q u at el y pl e a d e d a f or ei g n c o p yri g ht i nfri n g e m e nt cl ai m b y “s p e cif yi n g w hi c h [i nfri n gi n g 

a cts] , i n w hi c h c o u ntri es, i n vi ol ati o n of w hi c h l a ws ”).  C o ns e q u e ntl y, t h e C o urt dis miss es 

H art m a n n’s f or ei g n c o p yri g ht i nfri n g e m e nt cl ai m. 

I V. L E A V E T O A M E N D  

T h e C o urt gr a nts Pl ai ntiff l e a v e t o r e pl e a d t h e dis miss e d cl ai ms.  See Cortec I n d us., I nc. v. S u m 

Hol di ng L. P. , 9 4 9 F. 2 d 4 2, 4 8 ( 2 d Cir. 1 9 9 1) ( “It is t h e us u al pr a cti c e u p o n gr a nti n g a m oti o n t o 

dis miss t o all o w l e a v e t o r e pl e a d. ”); see also FE D . R.  C I V. P.  1 5( a)( 2) ( “ T h e c o urt s h o ul d fr e el y gi v e 

l e a v e [t o a m e n d] w h e n j usti c e s o r e q uir es. ”).  W hil e l e a v e m a y b e d e ni e d “f or g o o d r e as o n, i n cl u di n g 

f utilit y, b a d f ait h, u n d u e d el a y, or u n d u e pr ej u di c e t o t h e o p p osi n g p art y, ” t h os e cir c u mst a n c es d o 

n ot a p pl y i n t his c as e.  Tec h no M ari ne S A v. Gift ports, I nc. , 7 5 8 F. 3 d 4 9 3, 5 0 5 ( 2 d Cir. 2 0 1 4) ( cit ati o n 

o mitt e d).   A n y a m e n d e d c o m pl ai nt m ust b e fil e d n o l at er t h a n f o urt e e n d a ys fr o m t h e d at e of t his 

or d er.  

V.  C O N C L U S I O N  

F or t h e f or e g oi n g r e as o ns, t h e d ef e n d a nt’s m oti o n t o dis miss is G R A N T E D i n p art a n d 

D E NI E D i n p art.  T h e pl ai ntiff’s c o ntri b ut or y i nfri n g e m e nt cl ai ms a n d f or ei g n i nfri n g e m e nt cl ai m 
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ar e dis miss e d wit h o ut pr ej u di c e. 

T h e Cl er k of C o urt is dir e ct e d t o t er mi n at e t h e m oti o n p e n di n g at D kt.  N o . 4 8 . 

S O O R D E R E D.  

D at e d:  S e pt e m b er  2 0, 2 0 2 1  
N e w Y or k, N e w Y or k      _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 

      G R E G O R Y H. W O O D S  
      U nit e d St at es Distri ct J u d g e   
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