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Record References 

“App.” refers to the appendix to this petition. “MR” refers to the mandamus 

record. 

Statement of the Case 

Nature of the underlying 
proceeding: 

Dallas County Judge Clay Jenkins filed a counterclaim suit 
against the Relator Governor Greg Abbott seeking 
injunctive and declaratory relief prohibiting the Governor 
from enforcing Executive Order GA-38, which forbids 
local government entities from requiring individuals to 
wear face coverings. MR.9-13. The trial court issued a 
temporary restraining order enjoining the Governor from 
enforcing GA-38’s mask mandate provisions anywhere in 
the State MR.7 The Fifth Court of Appeals denied the 
Governor’s mandamus petition. MR.86-88. 
 

Respondent: The Court of Appeals for the Fifth Judicial District, Dallas, 
Texas. 
 

Respondents’ 
challenged action: 

The Court of Appeals denied the Governor’s mandamus 
petition. MR.86-88. 
 

Statement of Jurisdiction  

This Court has jurisdiction under Texas Government Code section 22.002(a). 

Issues Presented 

Whether the respondent court of appeals clearly abused its discretion in refusing 

denying the Governor’s petition for a writ of mandamus.  

 



 

 
 

TO THE HONORABLE SUPREME COURT OF TEXAS:  

Trial courts across the State of Texas have issued at least three temporary 

restraining orders preventing Governor Greg Abbott from enforcing Executive 

Order GA-38, which prohibits local government entities from requiring individuals 

to wear face coverings. Several more TROs may well be issued within the next few 

days. Relevant here, a single Dallas County district judge issued a statewide TRO at 

the request of Dallas County Judge Clay Jenkins prohibiting the enforcement of GA-

38. The Governor filed a petition for a writ of mandamus in the Dallas Court of 

Appeals, but the Court denied the petition and in doing so expressly created a split 

by adopting the dissenting opinion from the Eighth Court’s decision State v. El Paso 

County, 618 S.W.3d 812, 823 (Tex. App.—El Paso 2020, no pet.).  

The Court of Appeal’s decision depends on the premise that when the Governor 

and Judge Jenkins issue contradictory emergency orders, Jenkins’s controls. The 

Legislature has mandated precisely the opposite. The Texas Disaster Act of 1975 

definitively makes the Governor the “commander in chief” of the State’s response 

to a disaster, Gov’t Code § 418.015(c), and empowers him to issue executive orders 

that have the “force and effect of law.” Id. § 418.012.  

Governor Abbott has done so. On July 29, Governor Abbott issued Executive 

Order GA-38, which aims to strike a balance between “the ability of Texans to 

preserve livelihoods” and “protecting lives” through “the least restrictive means of 

combatting the evolving threat to public health.” MR.81-83. GA-38 further suspends 

the authority of local officials to issue orders which contradict GA-38—including 

Judge Jenkins. And the Disaster Act only empowers local officials, including Judge 
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Jenkins, to act as an agent of the Governor in addressing a disaster. No agent may 

contradict the direction of his principal. 

Nonetheless, Dallas County Judge Clay Jenkins has unilaterally taken it on 

himself to not only exercise powers proper belonging to the Governor, but to do so 

on a statewide basis through a temporary restraining order that blocks the Governor 

from implementing various provisions of GA-38 anywhere in the State. The Fifth 

Court’s failure to grant mandamus relief effectively vests local officials in each 

Texas’s 254 counties with the authority to decide if and how they will respond to a 

statewide emergency, which is precisely the opposite of the hierarchy the Disaster 

Act contemplates.  

Absent a stay, the State will suffer irreparable harm. The underlying TRO 

reaches far beyond the parties to this lawsuit by purporting to enjoin the Governor 

on a statewide basis. And the Governor lacks an adequate remedy on appeal: the 

hearing on Judge Jenkins’s temporary injunction is two weeks away, by which point 

innumerable local officials and school districts across the State will have ignored the 

Governor’s pandemic response, imposing mandates on Texans that GA-38 has 

forbidden. Texas’s effort to carry out an orderly, cohesive, and uniform response to 

the COVID-19 pandemic will have shattered. Immediate relief is necessary to 

prevent this inversion of the Disaster Act. Accordingly, the Court should grant a 

stay.  

Statement of Facts 

A. The Texas Disaster Act of 1975 “provide[s] an emergency management 

system embodying all aspects of predisaster preparedness and postdisaster 
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response.” Gov’t Code § 418.002(7). This comprehensive regime “provide[s] a 

setting conducive to the rapid and orderly restoration and rehabilitation of persons 

and property affected by disasters,” id. § 418.002(3), by “clarify[ing] . . . the roles of 

the governor, state agencies, the judicial branch of state government, and local 

governments in . . . response to, and recovery from[,] disasters,” id. § 418.002(4).  

True to its stated purpose, the Act charges the Governor with determining 

whether (and declaring that) a disaster has occurred. Id. § 418.014(a). “During a 

state of disaster and the following recovery period,” the Governor “is the 

commander in chief” of the State’s disaster response, id. § 418.015(c), “responsible 

for meeting . . . the dangers to the state and people presented by disasters.” Id. 

§ 418.011(1).  

The Act vests the Governor with extraordinary powers to meet that 

responsibility. The Governor may issue executive orders “the force and effect of 

law.” Id. § 418.012. He may suspend “any regulatory statute prescribing the 

procedures for conduct of state business or the orders or rules of a state agency” if 

these “provisions, orders, or rules would in any way prevent, hinder, or delay 

necessary action in coping with a disaster.” Id. § 418.016(a). The Governor “may 

control ingress and egress to and from a disaster area and the movement of persons 

and occupancy of premises in the area.” Id. § 418.018(c). And he may “use all 

available resources of state government and of political subdivisions that are 

reasonably necessary to cope with a disaster,” id. § 418.017(a), including 

“temporarily reassign[ing] resources, personnel, or functions” of state executive 

departments or agencies. Id. § 418.017(b).  
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The Act also enables certain local officials to exercise the Governor’s powers 

subject to his direction and control. Under the Act, the “presiding officer of the 

governing body” of an incorporated city or county is deemed the “emergency 

management director” for that political subdivision. Id. § 418.1015(a). That director 

must “serve[] as the governor’s designated agent in the administration and 

supervision of duties under this chapter.” Id. § 418.1015(b). Such a director “may 

exercise the powers granted to the governor under this chapter on an appropriate 

local scale.” Id. The presiding officer of a political subdivision may also “declare a 

local state of disaster.” Id. § 418.108(a). Consistent with section 418.1015(a)’s 

directive that such an officer acts as the Governor’s agent, declaring such a local 

disaster triggers local or interjurisdictional emergency aid plans, allows the officer to 

evacuate the affected area, and enables the officer to control the movement of 

persons and occupancy of premises in that area. Id. § 418.108(d), (f), (g). 

B. To discharge his statutory responsibilities under the Disaster Act, Governor 

Abbott has issued a series of orders over the course of the last year-and-a-half to 

mitigate the risks from COVID-19 and to provide for a speedy and uniform statewide 

recovery. On July 29, the Governor issued Executive Order GA-38, which directs 

the State’s “continued response to the COVID-19 disaster” in the light of the wide 

availability of COVID-19 vaccines. MR.84 This Executive Order strikes a balance 

between “the ability of Texans to preserve livelihoods” and “protecting lives” 

through “the least restrictive means of combatting the evolving threat to public 

health.” MR.84, 86. The Executive Order “strongly encourage[s] [Texans] as a 

matter of personal responsibility to consistently follow good hygiene, social-
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distancing, and other mitigation practices,” but it also provides that “no person may 

be required by any jurisdiction to wear or to mandate the wearing of a face covering.” 

MR.84, 86. This provision expressly “supersedes any conflicting local order in 

response to the COVID-19 disaster” and “suspend[s]” “all relevant laws . . . to the 

extent necessary to preclude any such inconsistent local orders.” MR.86.  

To ensure “uniformity” in the State’s response to the COVID-19 pandemic, 

GA-38 also provides that “[n]o governmental entity, including a county, city, school 

district, and public health authority, and no governmental official may require any 

person to wear a face covering or to mandate that another person wear a face 

covering.” MR.871 This provision explicitly “supersede[s] any face-covering 

requirement imposed by any local governmental entity or official, except as explicitly 

provided.” MR.87. GA-38 further suspends sections 418.1015(b) and 418.108 of the 

Government Code—sections designating local officials as the Governor’s agents and 

allowing for local emergency declarations—“[t]o the extent necessary to ensure that 

local governmental entities or officials do not impose any such face-covering 

requirement.” MR.87-88.  

C. Though GA-38 has existed for weeks—and analogous predecessor orders 

have been in place for months—Dallas County Judge Clay Jenkins filed the 

counterclaim underlying the current order on August 10. He requested a temporary 

restraining order, a temporary injunction, and a declaration that Judge Jenkins “has 

the full authority and discretion . . . to order mask mandates in the Commissioners 

 
1 There are exceptions in particular health care and criminal justice contexts, but they 
are not relevant here. MR.87. 
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court or in public”; that GA-38 “exceed[s] the authority delegated” to the 

Governor; and that Governor Abbott lacks the statutory authority to “prevent[] 

county judges or mayors from issuing orders . . . requiring face coverings.” MR.17 

Late in the evening on August 10, the 116th District Court issued a temporary 

restraining order forbidding the Governor from enforcing “paragraphs (3)(b), (3)(g), 

and (4)” of GA-38, which together prevent local governmental entities from 

imposing mask mandates in derogation of the Governor’s Executive Order. MR.7. 

The trial court did not address the broad scope of the Governor’s powers under the 

Disaster Act. Instead, the trial court issued a statewide injunction based on its 

conclusion “[u]nder the Texas Disaster Act, Judge Jenkins is vested with authority 

to issue orders to protect the safety and welfare of Dallas County Citizens,” which 

includes “the option to mandate face coverings and masks in public.” MR.7. 

(emphasis added). The trial court justified this sweeping order on the ground that 

“[t]he harm of not being able to initiate such safeguards strongly outweighs the harm 

of complying with Governor Abbot’s Executive Order GA-38.” MR.7.  

The Governor sought mandamus relief in the Dallas Court of Appeals, but the 

Court of Appeals denied the petition. MR.86-88. 

.  

Argument 

Mandamus relief is available where the lower court’s error “constitute[s] a clear 

abuse of discretion” and the relator lacks “an adequate remedy by appeal.” Walker 

v. Packer, 827 S.W.2d 833, 839 (Tex. 1992). Both elements are met here. 



 

7 
 

I. The Court of Appeals Clearly Abused Its Discretion By Denying 
Mandamus Relief.  
 

A. The Legislature Deputized the Governor, not a County Judge, to 
Manage Statewide Disasters. 

The Court of Appeal’s decision concludes that a County Judge’s view of how 

best to manage the COVID-19 pandemic should trump the Governor’s on a 

statewide basis. This holding cannot be reconciled with the Disaster Act. The 

Governor—not a county judge—“is the commander in chief” of the State’s disaster 

response. Gov’t Code § 418.015(c). And as part of that authority section 418.018(c) 

of the Government Code plainly and unambiguously provides that “[t]he Governor 

may control ingress and egress to and from a disaster area and the movement of 

persons and occupancy of premises in the area.” Gov’t Code § 418.018(c) (emphasis 

added).  

GA-38’s prohibition on local governments implementing mask mandates falls 

comfortably within this broad statutory language. Regulating the wearing of face 

masks qualifies as an exercise of the Governor’s power to “control . . . ingress and 

egress to a disaster area” and the “occupancy of premises in the area.” Gov’t Code 

§ 418.018(c). After all, Dallas County, no less than Texas’s other 253 counties, falls 

within the “disaster area”: GA-38 “renew[s] the disaster declaration for all Texas 

counties.” MR.84 (emphasis added). And GA-38’s prohibition on mask mandates 

controls “ingress and egress” to the locations in which Judge Jenkins wishes to 

implement a mask mandate, MR.17, and the “occupancy of those premises” because 
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it authorizes the entry of individuals and occupancy of premises that would be 

otherwise prohibited under Judge Jenkins’s preferred regime.  

Judge Jenkins cannot rely on similar language in Government Code, section 

418.108(g)—which permits a county judge to “control ingress to and egress from a 

disaster area under the jurisdiction and authority of the county judge”—to 

supersede an order issued by the Governor under section 418.180. “Texas is faced 

with a statewide disaster, not simply a local one.” El Paso County, 618 S.W.3d at 823. 

And in such a scenario, “the Legislature inserted a tie breaker and gave it to the 

governor in that his or her declarations under [s]ection 418.012 have the force of 

law.” Id. at 822. “[N]o similar power [is] accorded to county judges.” Id. And were 

Judge Jenkins to try to assert such power by promulgating a mask mandate, the 

Governor’s Executive Order would control because “state law will eclipse 

inconsistent local law.” Id. (citing City of San Antonio v. City of Boerne, 111 S.W. 3d 

22, 28 (Tex. 2003)).  

B. Judge Jenkins May Only Act as the Governor’s Agent Under the 
Disaster Act. 

Judge Jenkins cannot arrogate to himself the power to manage the response to a 

statewide emergency for another reason: to the extent that he may act under section 

418.108 to address a locally-declared disaster, he can only do so as the Governor’s 

agent. Basic principles of agency law prohibit Judge Jenkins from contradicting GA-

38. 

To resolve any uncertainty as to the chain-of-command and scope of local 

officials’ power during a statewide disaster like the COVID-19 pandemic, the 
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Disaster Act directs that “[t]he presiding officer of the governing body of an 

incorporated city or a county . . . is designated as the emergency management 

director,” Gov’t Code § 418.1015(a), and that those “emergency management 

director[s] serve[] as the governor’s designated agent in the administration and 

supervision of duties under this chapter,” id. § 418.1015(b). 

Giving the word “agent” its usual meaning, TGS-NOPEC Geophysical Co. v. 

Combs, 340 S.W.3d 432, 439 (Tex. 2011), local officials are powerless to 

countermand the Governor’s emergency orders: “black letter law teaches that an 

agent is subject to the control of the principal, and not vice versa.” El Paso Cnty., 618 

S.W.3d at 820-21. 

The statute’s “structure, subject matter, [and] context” are also consistent with 

the understanding that local officials’ emergency power under section 418.108(g) is 

derivative of the Governor’s. State v. Atwood, 16 S.W.3d 192, 195 (Tex. App.—

Beaumont 2000, pet. ref’d). Consider, for example, section 418.108(i). That section 

provides a textual limit on the scope of local officials’ emergency power: an official 

may not “include a restriction that exceeds a restriction authorized by section 

352.051 [of the] Local Government Code” that lasts more than “60 hours.” Gov’t 

Code § 418.108(i)(1). But that limit does not apply to their principal, the Governor, 

who is empowered to grant them an extension. See id. § 418.108(i)(1), (2). 

Or take section 418.108(h), which explains that “[f]or purposes of 

[s]ubsections (f) and (g),” “to the extent of a conflict between decisions of the 

county judge and the mayor, the decision of the county judge prevails.” Id. 

§ 418.108(h)(2). Subsections (f) and (g) grant local officials authority to order 
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evacuations and “control ingress to and egress from a disaster area,” id. 

§ 418.108(f), (g)—powers that are also available to the Governor. See id. 

§ 418.020(e); id. § 418.018(c); El Paso Cnty., 618 S.W.3d at 820-23. Still, subsection 

(h) only deals with conflict between a county judge and the mayor—not with the 

Governor. That is because it would be superfluous—as the principal, the Governor’s 

decisions necessarily prevail.  

The Governor’s duties confirm this result. He is “the commander in chief of 

state agencies, boards, and commissions having emergency responsibilities.” Gov’t 

Code § 418.015(c). To that end, the “governor may use all available resources of 

state government and of political subdivisions that are reasonably necessary to cope 

with a disaster.” Id. § 418.017(a). These provisions establish the Governor’s 

authority over local officials exercising emergency responsibilities under section 

418.1015: it has long been the law that a “county is merely an arm of the state. It is a 

political subdivision thereof. In view of the relation of a county to the state, the state 

may use, and frequently does use, a county as its agent in the discharge of the State’s 

functions and duties.” Childress Cnty., 92 S.W.2d at 1015; accord El Paso Cnty., 618 

S.W.3d at 820-23. Again, the Texas Disaster Act creates a chain of command with 

the Governor at its apex; it does not countenance local officials attempting to 

substitute their views about how to handle an emergency for those of the State’s 

commander in chief. 

Finally, lest there be any doubt, the Act clarifies that “[t]he Governor is 

responsible for meeting . . . the dangers to the state and people presented by 

disasters”—and accountable to voters for failing to do so. Gov’t Code § 418.011(1) 
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(emphasis added). By statute, he has a broad range of powers to satisfy this 

responsibility, some of which overlap with the emergency power of local officials. 

Supra at 2-4, 6-7. If local officials could supersede any of the Governor’s emergency 

orders merely by claiming that a statewide emergency is also a local one, the 

Governor would quickly find himself unable to discharge his statutory duties. 

Because an Act cannot both task the Governor with a duty and simultaneously 

empower local officials to frustrate it, there “ha[s] to be a tie-breaker”—in this 

instance, the Governor. See El Paso Cnty., 618 S.W.3d at 822; cf. Free Enter. Fund v. 

Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 484 (2010). After all, under the Act, 

it is the “legislature by law”—not a county judge and city mayor by local order—that 

may terminate the Governor’s use of his emergency powers. Gov’t Code 

§ 418.014(c) (emphasis added). 

Whether the subordinate nature of local officials’ emergency powers is textual, 

structural, or both, it prevents local officials’ attempts to issue orders that conflict 

with those of the Governor. For these reasons, § 418.108 does not give Judge Jenkins 

the power to issue any orders contrary to GA-38. The Court of Appeals clearly 

abused its discretion by effectively permitting Judge Jenkins to do so.  

C. The Governor Suspended the Statutory Provision upon which 
Judge Jenkins Relies to Craft Local Rules for a Statewide 
Disaster.  

Contrary to the Court of Appeals’ perfunctory assertion, Section 418.018 also 

cannot give Judge Jenkins authority to make local rules to manage a statewide 

disaster because GA-38 validly suspends that provision under these circumstances.  
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“[I]n order to ensure that local officials do not impose restrictions in response 

to the COVID-19 disaster that are inconsistent with” the Governor’s Executive 

Order, section 5(a) of GA-38 invokes the Governor’s statutory power under 

section 418.016(a) of the Government Code to suspend section 418.108 of the 

Government Code. That provision—suspended here—is what authorizes “the 

governing body of a political subdivision” to declare and manage a local state of 

disaster in the first place. MR.87-88. Because Judge Jenkins wishes to rely on section 

418.108 to impose mask mandates “in the Commissioners Court or in public,” he 

asked the trial court to countermand the Governor by holding that the Governor 

lacked the statutory authority to suspend section 418.108. MR.17, 21. The trial court 

did so based on its view that Judge Jenkins’s order is “sound, reliable, and backed by 

scientific evidence” and thus must be consistent with the Disaster Act, which 

“vest[s] him with authority to issue orders to protect the safety and welfare of Dallas 

County Citizens,” MR.6. 

But the Legislature did not empower the trial court or the Court of Appeals to 

sit in judgment of the comparative worth of the Governor’s and County Judge’s 

policies. The Disaster Act supplies the Governor with the power to “suspend the 

provisions of any regulatory statute prescribing the procedures for the conduct of 

state business or the orders or rules of a state agency if strict compliance with the 

provisions, orders, or rules would in any way prevent, hinder, or delay necessary 

action in coping with a disaster.” Gov’t Code § 418.016(a). It is the Governor, not 

the trial court or the court of appeals, which the Legislature has empowered to decide 



 

13 
 

whether a given order—or the decision to suspend a given law—is “sound” or 

“reliable.” 

Though neither the Court of Appeals nor the trial court grappled with the 

Governor’s suspension authority, Judge Jenkins’s petition offered two arguments 

why it would not apply: (1) that GA-38’s provisions forbidding local governments 

from imposing mask mandates do not qualify as a law about “state business or rules 

of state agencies,” MR.14 (emphasis original); and (2) that a mask-mandate 

prohibition does not “directly impact efforts to fight a disaster,” MR.15. Neither 

argument has merit. 

1. Section 418.108 is a law addressing the conduct of “state business”—

particularly when invoked to justify a statewide temporary restraining order that 

permits local officials to deviate from the State’s response to a statewide emergency.  

Because the Disaster Act “does not define the term ‘state business,’” the 

starting point is that term’s “common, ordinary meaning.” El Paso County, 618 

S.W.3d at 823. Texas courts “[e]schew[] a hyper-technical definition of the term 

‘state business.’” Id. at 824. And “common dictionary meanings,” id., for the term 

“business” in the context of the phrase “state business” include “purposeful 

activity: activity directed toward some end.” Webster’s, supra, at 302; see also, e.g., 

Business, Oxford Dictionaries, https://tinyurl.com/2xwhk38v (online ed.). GA-38’s 

mask-mandate prohibition easily “fits the classic definition of” state business, El 

Paso Cnty., 618 S.W.3d at 824: it is a regulation aimed at achieving the Governor’s 

goal of striking a balance between “the ability of Texans to preserve livelihoods” and 



 

14 
 

“protecting lives” through “the least restrictive means of combatting the evolving 

threat to public health.” MR.84, 86. 

It is of no moment that GA-38’s mask-mandate prohibition applies at the local 

level: as the Eighth Court recently explained, the term “state business” does not 

“mean only the activities of state agencies and actors.” El Paso Cnty., 618 S.W.3d at 

824. To the contrary, “state business” often occurs at a local level because “the state 

may use . . . a county as its agent in the discharge of the State’s functions and duties.” 

Childress County v. State, 92 S.W.2d 1011, 1015 (Tex. 1936); cf. supra at 8-11. Thus, 

“had the Legislature meant to so limit the term, it would have said ‘official state 

business,’ as it has done in many other statutes.” El Paso Cnty., 618 S.W.3d at 824 

(collecting statutes). It did not do so in the Disaster Act, which uses “state agency” 

when it means “state agency.” See, e.g., Gov’t Code §§ 418.013(b), .0155(b), 

.016(e). Therefore, a rule limiting the Governor’s authority to suspending actions by 

state agencies would ignore the “cardinal rule of statutory construction” that 

“different words used in the same . . . statute are assigned different meanings 

whenever possible.” Liverman v. State, 448 S.W.3d 155, 158 (Tex. App.—Fort 

Worth 2014), aff’d, 470 S.W.3d 831 (Tex. Crim. App. 2015). 

2. Likewise, there is no merit to Judge Jenkins’s suggestion that GA-38’s mask 

mandate prohibition does not “directly impact efforts to fight a disaster,” MR.15. 

This Court has already rejected this argument as taking too narrow a view of the 

Governor’s power: In Abbott v. Anti-Defamation League Austin, S.W., & Texoma 

Regions, the Court expressly held that the Governor is not required to prevent the 

transmission of COVID 19 at all costs but may instead consider a variety of policy 
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goals when determining what statutes may “prevent, hinder, or delay necessary 

action in coping with a disaster.” 610 S.W.3d 911, 918 (Tex. 2020). There, plaintiffs 

argued that a gubernatorial order restricting the number of delivery locations for 

mail-in ballots was improper because it was likely to increase the spread of COVID-

19. Id. at 915. The Court rejected this argument as unduly myopic: Addressing this 

disaster requires more than just “a desire to alleviate the threat of the pandemic.” 

Id. at 918. Were it otherwise, the Governor’s “pandemic orders would operate as a 

one-way ratchet, moving only in the direction of alleviating the disaster.” Id. Instead, 

the Governor may also consider “other important goals, such as promoting 

economic welfare [and] protecting constitutional rights.” Id. “Nothing in the Act 

suggests any limitation on the Governor’s ability to consider valid policy goals” 

when issuing or amending executive orders. Id.  

Executive Order GA-38 is fully consistent with Anti-Defamation League Austin. 

It attempts to “balance a variety of competing considerations,” id.: principally, “the 

ability of Texans to preserve livelihoods” and “protecting lives” through “the least 

restrictive means of combatting the evolving threat to public health.” MR.81, 83. 

And the Governor has decided that allowing hundreds of different local government 

entities to craft their own rules would imperil the “uniformity” of the State’s 

response to the COVID-19 disaster. This is a judgment call that is subject to good-

faith disagreement. But that is why the “the only question that [the courts] are 

capable of answering is, under the text of the statute, who is the proverbial captain 

of the ship to make the difficult decisions” regarding State efforts to “meet disaster 

dangers” posed by “the COVID-19 pandemic.” El Paso Cnty., 618 S.W.3d at 819). 
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As described above, the Governor holds that obligation—not a single County Judge, 

trial court, or court of appeals. For these reasons, the Court of Appeals clearly abused 

its discretion in denying mandamus relief.  

D. The Underlying Temporary Restraining Order is Overbroad. 

Even if the underlying TRO were otherwise lawful—and it is not—the 

breathtaking geographic scope of the injunction is reason enough to grant mandamus 

relief: at the behest of a single Dallas County official, the trial court issued a sweeping 

temporary restraining order blocking provisions of the Governor’s Executive Order 

statewide. “A trial court abuses its discretion by entering an overly-broad injunction 

which grants more relief than a plaintiff is entitled to by enjoining a defendant from 

conducting lawful activities or from exercising legal rights.” Super Starr Int’l, LLC 

v. Fresh Tex Produce, LLC 531 S.W.3d 829, 849 (Tex. App.—Corpus Christi-

Edinburg, 2017, no pet.) (citation omitted). There can be no question here that the 

trial court lacked the authority to issue statewide relief on behalf of governmental 

parties who are not even before the court. See In re D & J Alexander Mgmt., 2014 WL 

4723136, at * 3 (Tex. App.—San Antonio Sept. 24, 2014, no pet.). The Court of 

Appeals should granted mandamus relief based on the TRO’s overly broad scope 

alone.  

II. The Governor Has No Adequate Appellate Remedy and Time is 
of the Essence.  

The Governor is also entitled to a stay because he lacks an adequate remedy for 

the trial court’s unlawful action by ordinary appeal and time is of the essence. In this 

instance, a single trial court judge has—at the request of a single County Judge—
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declared that the Governor cannot act anywhere in the State to manage a statewide 

disaster for at minimum two weeks (when it has set a hearing on the motion for a 

temporary injunction). Even if it were to issue an appealable temporary injunction 

immediately, by then, innumerable other counties, cities, and other political 

subdivisions will have used the TRO to issue their own disaster-response orders—

splintering the State’s ability to achieve an orderly, cohesive, and uniform response 

to the COVID-19 pandemic. In fact, several other localities have already done just 

that or intend to do so soon. MR.89-182. The Governor’s injury is therefore both 

immediate and ongoing, and any recourse to the regular channels of appellate review 

will come too late, as this injury grows more acute each passing day. When the 

ordinary appellate process cannot afford timely relief, mandamus is proper. See In re 

Woodfill, 470 S.W.3d 473, 480-81 (Tex. 2015) (per curiam).  
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The Court should grant this petition.  
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TAB 1: 
Fifth Court ORDER 



DENIED and Opinion Filed August 13, 2021 

S 
In The 

Court of Appeals 
Fifth District of Texas at Dallas 

No. 05-21-00687-CV 

IN RE GREG ABBOTT, IN HIS OFFICIAL CAPACITY AS GOVERNOR 
OF THE STATE OF TEXAS, Relator 

Original Proceeding from the 116th Judicial District Court 
Dallas County, Texas 

Trial Court Cause No. DC-21-10101 

MEMORANDUM OPINION 
Before Justices Osborne, Pedersen, III, and Goldstein 

Opinion by Justice Goldstein 
Relator Governor Greg Abbott’s August 11, 2021 petition for writ of 

mandamus challenges the trial court’s temporary restraining order enjoining certain 

portions of Executive Order GA-38. Entitlement to mandamus relief requires relator 

to show that the trial court clearly abused its discretion and that he lacks an adequate 

appellate remedy. In re Prudential Ins. Co., 148 S.W.3d 124, 135–36 (Tex. 2004) 

(orig. proceeding).   

Based on our review of the petition, real party in interest’s response, relator’s 

reply, and the record before us, we conclude that relator has failed to show his 

entitlement to the relief requested.  In doing so, we found the reasoning in the 

MR086



 –2– 

dissenting opinion of State v. El Paso County, 618 S.W.3d 812 (Tex. App.—El Paso 

2020, no pet.), persuasive. In particular, applying the plain language of the Texas 

Disaster Act, we conclude Judge Jenkins demonstrated a probable right to relief that 

the Governor’s power to suspend certain laws and rules under section 418.016(a) 

does not include the power to suspend the Act’s grant of authority to mayors and 

county judges to declare and manage local disasters under section 418.108.  See TEX. 

GOV’T CODE §§ 418.001–.261. Accordingly, we deny the petition for writ of 

mandamus. Having denied the petition, we also deny relator’s emergency motion for 

temporary relief as moot. 

 

 /s/ Bonnie Lee Goldstein 
BONNIE LEE GOLDSTEIN 
JUSTICE 
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Order entered August 13, 2021 
 

 
 

In The 
Court of Appeals 

Fifth District of Texas at Dallas 
 

No. 05-21-00687-CV 
 

IN RE GREG ABBOTT, IN HIS OFFICIAL CAPACITY AS GOVERNOR 
OF THE STATE OF TEXAS, Relator 

 
Original Proceeding from the 116th Judicial District Court 

Dallas County, Texas 
Trial Court Cause No. DC-21-10101 

 
ORDER 

Before Justices Osborne, Pedersen, III, and Goldstein 
 

Based on the Court’s opinion of this date, we DENY relator’s petition for 

writ of mandamus. We also DENY the emergency motion for temporary relief as 

moot.    

/s/ BONNIE LEE GOLDSTEIN  
 JUSTICE  
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EXECUTIVE ORDER GA-38 

  



July 29, 2021 

Mr. Joe A. Esparza 
Deputy Secretary of State 
State Capitol Room 1 E.8 
Austin, Texas 78701 

Dear Deputy Secretary Esparza: 

GOVERNOR GREG ABBOTT 

FILED IN THE OFFICE OF THE 
SECRETARY OF STATE 
!) •. 15 ~ 'CLOCK 

Pursuant to his powers as Governor of the State of Texas, Greg Abbott has issued the following: 

Executive Order No. GA-38 relating to the continued response to the COVID-19 
disaster. 

The original executive order is attached to this letter of transmittal. 

s~ 
Attachment 

POST OFFICE Box 12428 AUSTIN, TEXAS 78711512-463-2000 (VOICE) DIAL 7-1-1 FOR RELAY SERVICES 



BYTHE 
GOVERNOR OF THE STATE OF TEXAS 

Executive Department 
Austin, Texas 
July 29, 2021 

EXECUTIVE ORDER 
GA38 

Relating to the continued response to the COVID-19 disaster. 

WHEREAS, I, Greg Abbott, Governor of Texas, issued a disaster proclamation on March 
13, 2020, certifying under Section 418.014 of the Texas Government Code that the 
novel coronavirus (COVID-19) poses an imminent threat of disaster for all Texas 
counties; and 

WHEREAS, in each subsequent month effective through today, I have renewed the 
COVID-19 disaster declaration for all Texas counties; and 

WHEREAS, from March 2020 through May 2021, I issued a series of executive orders 
aimed at protecting the health and safety of Texans, ensuring uniformity throughout 
Texas, and achieving the least restrictive means of combatting the evolving threat to 
public health by adjusting social-distancing and other mitigation strategies; and 

WHEREAS, combining into one executive order the requirements of several existing 
COVID-19 executive orders will further promote statewide uniformity and certainty; 
and 

WHEREAS, as the COVID-19 pandemic continues, Texans are strongly encouraged as a 
matter of personal responsibility to consistently follow good hygiene, social-distancing, 
and other mitigation practices; and 

WHEREAS, receiving a COVID-19 vaccine under an emergency use authorization is 
always voluntary in Texas and will never be mandated by the government, but it is 
strongly encouraged for those eligible to receive one; and 

WHEREAS, state and local officials should continue to use every reasonable means to 
make the COVID-19 vaccine available for any eligible person who chooses to receive 
one;and 

WHEREAS, in the Texas Disaster Act of 1975, the legislature charged the governor with 
the responsibility "for meeting ... the dangers to the state and people presented by 
disasters" under Section 418.011 of the Texas Government Code, and expressly granted 
the governor broad authority to fulfill that responsibility; and 

WHEREAS, under Section 418.012, the "governor may issue executive orders ... 
hav[ing] the force and effect of law;" and 

WHEREAS, under Section 418.016(a), the "governor may suspend the provisions of any 
regulatory statute prescribing the procedures for conduct of state business . . . if strict 
compliance with the provisions ... would in any way prevent, hinder, or delay necessary 
action in coping with a disaster;" and 

WHEREAS, under Section 418.018(c), the "governor may control ingress and egress to 
FILED IN THE OFFICE OF THE 

SECRETARY OF STATE 
JJ ~ \51'"::) O'CLOCK 

JUL 2 9 2021 



Governor Greg Abbott 
July 29, 2021 

Executive Order GA-38 
Page 2 

and from a disaster area and the movement of persons and the occupancy of premises in 
the area;" and 

WHEREAS, under Section 418.173, the legislature authorized as "an offense," 
punishable by a fine up to $1,000, any "failure to comply with the [state emergency 
management plan] or with a rule, order, or ordinance adopted under the plan;" 

NOW, THEREFORE, I, Greg Abbott, Governor of Texas, by virtue of the power and 
authority vested in me by the Constitution and laws of the State of Texas, do hereby order 
the following on a statewide basis effective immediately: 

I. To ensure the continued availability of timely information about COVID-19 testing 
and hospital bed capacity that is crucial to efforts to cope with the COVID-19 
disaster, the following requirements apply: 

a. All hospitals licensed under Chapter 24 l of the Texas Health and 
Safety Code, and all Texas state-run hospitals, except for psychiatric 
hospitals, shall submit to the Texas Department of State Health 
Services (DSHS) daily reports of hospital bed capacity, in the manner 
prescribed by DSHS. DSHS shall promptly share this information 
with the Centers for Disease Control and Prevention (CDC). 

b. Every public or private entity that is utilizing an FDA-approved test, 
including an emergency use authorization test, for human diagnostic 
purposes of COVID-19, shall submit to DSHS, as well as to the local 
health department, daily reports of all test results, both positive and 
negative. DSHS shall promptly share this information with the CDC. 

2. To ensure that vaccines continue to be voluntary for all Texans and that Texans' 
private COVID-19-related health information continues to enjoy protection against 
compelled disclosure, in addition to new laws enacted by the legislature against so­
called "vaccine passports," the following requirements apply: 

a. No governmental entity can compel any individual to receive a 
COVID-19 vaccine administered under an emergency use 
authorization. I hereby suspend Section 81 .082(0( l) of the Texas 
Health and Safety Code to the extent necessary to ensure that no 
governmental entity can compel any individual to receive a COVID-19 
vaccine administered under an emergency use authorization. 

b. State agencies and political subdivisions shall not adopt or enforce any 
order, ordinance, policy, regulation, rule, or similar measure that 
requires an individual to provide, as a condition of receiving any 
service or entering any place, documentation regarding the 
individual's vaccination status for any COVID-19 vaccine 
administered under an emergency use authorization. I hereby suspend 
Section 8 l .085(i) of the Texas Health and Safety Code to the extent 
necessary to enforce this prohibition. This paragraph does not apply to 
any documentation requirements necessary for the administration of a 
COVID-19 vaccine. 

c. Any public or private entity that is receiving or will receive public 
funds through any means, including grants, contracts, loans, or other 
disbursements of taxpayer money, shall not require a consumer to 
provide, as a condition of receiving any service or entering any place, 
documentation regarding the consumer's vaccination status for any 
COVID-19 vaccine administered under an emergency use 
authorization. No consumer may be denied entry to a facility financed 

FILED IN THE OFFICE OF THE 
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Governor Greg Abbott 
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Executive Order GA-38 
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in whole or in part by public funds for failure to provide 
documentation regarding the consumer's vaccination status for any 
COVID-19 vaccine administered under an emergency use 
authorization. 

d. Nothing in this executive order shall be construed to limit the ability of 
a nursing home, state supported living center, assisted living facility, 
or long-term care facility to require documentation of a resident's 
vaccination status for any COVID-19 vaccine. 

e. This paragraph number 2 shall supersede any conflicting order issued 
by local officials in response to the COVID-19 disaster. I hereby 
suspend Sections 418.10 I 5(b) and 418.108 of the Texas Government 
Code, Chapter 81, Subchapter E of the Texas Health and Safety Code, 
and any other relevant statutes, to the extent necessary to ensure that 
local officials do not impose restrictions in response to the COVID-19 
disaster that are inconsistent with this executive order. 

3. To ensure the ability of Texans to preserve livelihoods while protecting lives, the 
following requirements apply: 

a. There are no COVID-19-related operating limits for any business or 
other establishment. 

b. In areas where the COVID-19 transmission rate is high, individuals are 
encouraged to follow the safe practices they have already mastered, 
such as wearing face coverings over the nose and mouth wherever it is 
not feasible to maintain six feet of social distancing from another 
person not in the same household, but no person may be required by 
any jurisdiction to wear or to mandate the wearing of a face covering. 

c. In providing or obtaining services, every person (including individuals, 
businesses, and other legal entities) is strongly encouraged to use 
good-faith efforts and available resources to follow the Texas 
Department of State Health Services (DSHS) health recommendations, 
found at www .dshs.texas.gov/coronavirus. 

d. Nursing homes, state supported living centers, assisted living facilities, 
and long-term care facilities should follow guidance from the Texas 
Health and Human Services Commission (HHSC) regarding 
visitations, and should follow infection control policies and practices 
set forth by HHSC, including minimizing the movement of staff 
between facilities whenever possible. 

e. Public schools may operate as provided by, and under the minimum 
standard health protocols found in, guidance issued by the Texas 
Education Agency. Private schools and institutions of higher 
education are encouraged to establish similar standards. 

f. County and municipal jails should follow guidance from the Texas 
Commission on Jail Standards regarding visitations. 

g. As stated above, business activities and legal proceedings are free to 
proceed without COVID-19-related limitations imposed by local 
governmental entities or officials. This paragraph number 3 
supersedes any conflicting local order in response to the COVID-19 
disaster, and all relevant laws are suspended to the extent necessary to 
preclude any such inconsistent local orders. Pursuant to the 
legislature's command in Section 418.173 of the Texas Government 
Code and the State's emergency management plan, the imposition of 
any conflicting or inconsistent limitation by a local governmental 
entity or official constitutes a "failure to comply with" this executive 
order that is subject to a fine up to $1,000. 
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4. To further ensure that no governmental entity can mandate masks, the following 
requirements shall continue to apply: 

a. No governmental entity, including a county, city, school district, and 
public health authority, and no governmental official may require any 
person to wear a face covering or to mandate that another person wear 
a face covering; provided, however, that: 
1. state supported living centers, government-owned hospitals, and 

government-operated hospitals may continue to use appropriate 
policies regarding the wearing of face coverings; and 

11. the Texas Department of Criminal Justice, the Texas Juvenile 
Justice Department, and any county and municipal jails acting 
consistent with guidance by the Texas Commission on Jail 
Standards may continue to use appropriate policies regarding the 
wearing of face coverings. 

b. This paragraph number 4 shall supersede any face-covering 
requirement imposed by any local governmental entity or official , 
except as explicitly provided in subparagraph number 4.a. To the 
extent necessary to ensure that local governmental entities or officials 
do not impose any such face-covering requirements, I hereby suspend 
the following: 

1. Sections 418. l0IS(b) and 418.108 of the Texas Government 
Code; 

11 . Chapter 81, Subchapter E of the Texas Health and Safety 
Code; 

111. Chapters 12 l, 122, and 341 of the Texas Health and Safety 
Code; 

1v. Chapter 54 of the Texas Local Government Code; and 

v. Any other statute invoked by any local governmental entity or 
official in support of a face-covering requirement. 

Pursuant to the legislature's command in Section 418.173 of the Texas 
Government Code and the State's emergency management plan, the 
imposition of any such face-covering requirement by a local 
governmental entity or official constitutes a "failure to comply with" 
this executive order that is subject to a fine up to $1,000. 

c. Even though face coverings cannot be mandated by any governmental 
entity, that does not prevent individuals from wearing one if they 
choose. 

5. To further ensure uniformity statewide: 

a. This executive order shall supersede any conflicting order issued by 
local officials in response to the COVID-19 disaster, but only to the 
extent that such a local order restricts services allowed by this 
executive order or allows gatherings restricted by this executive order. 
Pursuant to Section 418.0 I 6(a) of the Texas Government Code, I 
hereby suspend Sections 418.10 l 5(b) and 418.108 of the Texas 
Government Code, Chapter 81 , Subchapter E of the Texas Health and 
Safety Code, and any other relevant statutes, to the extent necessary to 
ensure that local officials do not impose restrictions in response to the 
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COVID-19 disaster that are inconsistent with this executive order, 
provided that local officials may enforce this executive order as well 
as local restrictions that are consistent with this executive order. 

b. Confinement in jail is not an available penalty for violating this 
executive order. To the extent any order issued by local officials in 
response to the COVID-19 disaster would allow confinement in jail as 
an available penalty for violating a COVID-19-related order, that order 
allowing confinement in jail is superseded, and I hereby suspend all 
relevant laws to the extent necessary to ensure that local officials do 
not confine people in jail for violating any executive order or local 
order issued in response to the COVID-19 disaster. 

This executive order supersedes all pre-existing COVID-19-related executive orders and 
rescinds them in their entirety, except that it does not supersede or rescind Executive Orders 
GA-13 or GA-37. This executive order shall remain in effect and in full force unless it is 
modified, amended, rescinded, or superseded by the governor. This executive order may 
also be amended by proclamation of the governor. 

ATTESTED BY: 

Given under my hand this the 29th 
day of July, 202 l. 

GREG ABBOTT 
Governor 
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§ 418.012. Executive Orders, TX GOVT § 418.012  
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KeyCite Yellow Flag - Negative Treatment 
  Proposed Legislation 

Vernon’s Texas Statutes and Codes Annotated  
Government Code (Refs & Annos) 

Title 4. Executive Branch (Refs & Annos) 
Subtitle B. Law Enforcement and Public Protection 

Chapter 418. Emergency Management (Refs & Annos) 
Subchapter B. Powers and Duties of Governor (Refs & Annos) 

V.T.C.A., Government Code § 418.012 

§ 418.012. Executive Orders 

Currentness 
 
 

Under this chapter, the governor may issue executive orders, proclamations, and regulations and amend or rescind them. 
Executive orders, proclamations, and regulations have the force and effect of law. 
  
 

Credits 
 
Acts 1987, 70th Leg., ch. 147, § 1, eff. Sept. 1, 1987. 
  
 

V. T. C. A., Government Code § 418.012, TX GOVT § 418.012 
Current through legislation effective June 18, 2021, of the 2021 Regular Session of the 87th Legislature. Some statute 
sections may be more current, but not necessarily complete through the whole Session. See credits for details. 
End of Document 
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TEX. GOV’T CODE § 418.015 
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KeyCite Yellow Flag - Negative Treatment 
  Proposed Legislation 

Vernon’s Texas Statutes and Codes Annotated  
Government Code (Refs & Annos) 

Title 4. Executive Branch (Refs & Annos) 
Subtitle B. Law Enforcement and Public Protection 

Chapter 418. Emergency Management (Refs & Annos) 
Subchapter B. Powers and Duties of Governor (Refs & Annos) 

V.T.C.A., Government Code § 418.015 

§ 418.015. Effect of Disaster Declaration 

Currentness 
 
 

(a) An executive order or proclamation declaring a state of disaster: 
  
 

(1) activates the disaster recovery and rehabilitation aspects of the state emergency management plan applicable to the area 
subject to the declaration; and 

  
 

(2) authorizes the deployment and use of any forces to which the plan applies and the use or distribution of any supplies, 
equipment, and materials or facilities assembled, stockpiled, or arranged to be made available under this chapter or other 
law relating to disasters. 

  
 

(b) The preparedness and response aspects of the state emergency management plan are activated as provided by that plan. 
  
 

(c) During a state of disaster and the following recovery period, the governor is the commander in chief of state agencies, 
boards, and commissions having emergency responsibilities. To the greatest extent possible, the governor shall delegate or 
assign command authority by prior arrangement embodied in appropriate executive orders or plans, but this chapter does not 
restrict the governor’s authority to do so by orders issued at the time of the disaster. 
  
 

Credits 
 
Acts 1987, 70th Leg., ch. 147, § 1, eff. Sept. 1, 1987. 
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TEX. GOV’T CODE § 418.016 
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KeyCite Yellow Flag - Negative Treatment 
  Proposed Legislation 

Vernon’s Texas Statutes and Codes Annotated  
Government Code (Refs & Annos) 

Title 4. Executive Branch (Refs & Annos) 
Subtitle B. Law Enforcement and Public Protection 

Chapter 418. Emergency Management (Refs & Annos) 
Subchapter B. Powers and Duties of Governor (Refs & Annos) 

V.T.C.A., Government Code § 418.016 

§ 418.016. Suspension of Certain Laws and Rules 

Effective: September 1, 2013 

Currentness 
 
 

(a) The governor may suspend the provisions of any regulatory statute prescribing the procedures for conduct of state 
business or the orders or rules of a state agency if strict compliance with the provisions, orders, or rules would in any way 
prevent, hinder, or delay necessary action in coping with a disaster. 
  
 

(b) Upon declaration of a state of disaster, enforcement of the regulation of on-premise outdoor signs under Subchapter A, 
Chapter 216, Local Government Code,1 by a municipality that is located in a county within, or that is located in a county 
adjacent to a county within, the disaster area specified by the declaration is suspended to allow licensed or admitted insurance 
carriers or licensed agents acting on behalf of insurance carriers to erect temporary claims service signage for not more than 
30 days or until the end of the declaration of disaster, whichever is earlier. 
  
 

(c) A temporary claims service sign shall not: 
  
 

(1) be larger than forty square feet in size; 
  
 

(2) be more than five feet in height; and 
  
 

(3) be placed in the right of way. 
  
 

(d) At the end of the 30 days or the end of the declaration of disaster, whichever is earlier, the insurance carrier or its licensed 

I 
I 

I 
I 

I 

WEST AW 

https://1.next.westlaw.com/Link/RelatedInformation/Flag?transitionType=Document&originationContext=docHeaderFlag&Rank=0&ppcid=2d7e1b13aea94f9faf874ef735d381ee&contextData=(sc.Category)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?guid=NF1E87780036D4DE7AD3888DD6D947C2F&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(TXGT14D)+lk(TXGTT1TO10R)&originatingDoc=NB852FFB0DF4911E2B45DEDA738257200&refType=CM&sourceCite=V.T.C.A.%2c+Government+Code+%c2%a7+418.016&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000176&contextData=(sc.Category)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?guid=ND2200CDE84ED44D7A9AD28859EE5D606&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(TXGTT1TO4D)+lk(TXGTTXGOVTT1TO4R)&originatingDoc=NB852FFB0DF4911E2B45DEDA738257200&refType=CM&sourceCite=V.T.C.A.%2c+Government+Code+%c2%a7+418.016&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000176&contextData=(sc.Category)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?guid=N008C528567524E74A5DBAD2AD9842CB5&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?guid=N8002C4816D2B491FAB59ECE54AF204B6&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(TXGTT4SUBTBC418R)&originatingDoc=NB852FFB0DF4911E2B45DEDA738257200&refType=CM&sourceCite=V.T.C.A.%2c+Government+Code+%c2%a7+418.016&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000176&contextData=(sc.Category)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?guid=ND8FB6DEE7138439F8FD217E8A2146B1F&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(TXGTT4SUBTBC418SUBCBR)&originatingDoc=NB852FFB0DF4911E2B45DEDA738257200&refType=CM&sourceCite=V.T.C.A.%2c+Government+Code+%c2%a7+418.016&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000176&contextData=(sc.Category)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?transitionType=Document&originationContext=docHeaderFlag&Rank=0&ppcid=2d7e1b13aea94f9faf874ef735d381ee&contextData=(sc.Category)�


§ 418.016. Suspension of Certain Laws and Rules, TX GOVT § 418.016  
 
 

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 
 

agents must remove the temporary claims service signage that was erected. 
  
 

(e) On request of a political subdivision, the governor may waive or suspend a deadline imposed by a statute or the orders or 
rules of a state agency on the political subdivision, including a deadline relating to a budget or ad valorem tax, if the waiver 
or suspension is reasonably necessary to cope with a disaster. 
  
 

(f) The governor may suspend any of the following requirements in response to an emergency or disaster declaration of 
another jurisdiction if strict compliance with the requirement would prevent, hinder, or delay necessary action in assisting 
another state with coping with an emergency or disaster: 
  
 

(1) a registration requirement in an agreement entered into under the International Registration Plan under Section 
502.091, Transportation Code, to the extent authorized by federal law; 

  
 

(2) a temporary registration permit requirement under Section 502.094, Transportation Code; 
  
 

(3) a provision of Subtitle E, Title 7, Transportation Code2, to the extent authorized by federal law; 
  
 

(4) a motor carrier registration requirement under Chapter 643, Transportation Code; 
  
 

(5) a registration requirement under Chapter 645, Transportation Code, to the extent authorized by federal law; or 
  
 

(6) a fuel tax requirement under the International Fuel Tax Agreement described by 49 U.S.C. Section 31701 et seq., to the 
extent authorized by federal law. 

  
 

(g) For the purposes of Subsection (f), “emergency or disaster declaration of another jurisdiction” means an emergency 
declaration, a major disaster declaration, a state of emergency declaration, a state of disaster declaration, or a similar 
declaration made by: 
  
 

(1) the president of the United States under the Robert T. Stafford Disaster Relief and Emergency Assistance Act (42 
U.S.C. Section 5121 et seq.); or 

  
 

(2) the governor of another state. 
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(h) To the extent federal law requires this state to issue a special permit under 23 U.S.C. Section 127 or an executive order, a 
suspension issued under Subsection (f) is a special permit or an executive order. 
  
 

Credits 
 
Acts 1987, 70th Leg., ch. 147, § 1, eff. Sept. 1, 1987. Amended by Acts 2009, 81st Leg., ch. 990, § 1, eff. June 19, 2009; 
Acts 2009, 81st Leg., ch. 1280, § 1.03a, eff. Sept. 1, 2009; Acts 2011, 82nd Leg., ch. 91 (S.B. 1303), § 11.008, eff. Sept. 1, 
2011; Acts 2013, 83rd Leg., ch. 1135 (H.B. 2741), § 3, eff. Sept. 1, 2013. 
  
 

Footnotes 
 

1 
 

 
V.T.C.A., Local Government Code § 216.001 et seq. 
 

2 
 

 
V.T.C.A. Transportation Code § 621.001 et seq. 
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Vernon’s Texas Statutes and Codes Annotated  
Government Code (Refs & Annos) 

Title 4. Executive Branch (Refs & Annos) 
Subtitle B. Law Enforcement and Public Protection 

Chapter 418. Emergency Management (Refs & Annos) 
Subchapter B. Powers and Duties of Governor (Refs & Annos) 

V.T.C.A., Government Code § 418.018 

§ 418.018. Movement of People 

Currentness 
 
 

(a) The governor may recommend the evacuation of all or part of the population from a stricken or threatened area in the state 
if the governor considers the action necessary for the preservation of life or other disaster mitigation, response, or recovery. 
  
 

(b) The governor may prescribe routes, modes of transportation, and destinations in connection with an evacuation. 
  
 

(c) The governor may control ingress and egress to and from a disaster area and the movement of persons and the occupancy 
of premises in the area. 
  
 

Credits 
 
Acts 1987, 70th Leg., ch. 147, § 1, eff. Sept. 1, 1987. 
  
 

V. T. C. A., Government Code § 418.018, TX GOVT § 418.018 
Current through legislation effective June 18, 2021, of the 2021 Regular Session of the 87th Legislature. Some statute 
sections may be more current, but not necessarily complete through the whole Session. See credits for details. 
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KeyCite Yellow Flag - Negative Treatment 
  Proposed Legislation 

Vernon’s Texas Statutes and Codes Annotated  
Government Code (Refs & Annos) 

Title 4. Executive Branch (Refs & Annos) 
Subtitle B. Law Enforcement and Public Protection 

Chapter 418. Emergency Management (Refs & Annos) 
Subchapter E. Local and Interjurisdictional Emergency Management 

V.T.C.A., Government Code § 418.108 

§ 418.108. Declaration of Local Disaster 

Effective: September 1, 2009 

Currentness 
 

 

<By executive order, Governor Abbott suspended V.T.C.A., Government Code §§ 418.1015(b) and 418.108 to the 
extent necessary to preclude any county judge or mayor of a municipality, or any emergency management director, 

from releasing persons under any circumstances inconsistent with Texas Executive Order 13 (GA-13). See 2019 
TX EO 13, 45 TexReg 2368 (detention in county and municipal jails during COVID-19 disaster).> 

  
 

<See Executive Order GA-38 (2021 TX EO 38, dated July 29, 2021), which suspends this Section to the extent 
necessary to ensure that local officials do not impose restrictions in response to the COVID-19 disaster that are 
inconsistent with the executive order, and to the extent necessary to ensure that local governmental entities or 

officials do not impose particular face-covering requirements.> 
  

 

(a) Except as provided by Subsection (e), the presiding officer of the governing body of a political subdivision may declare a 
local state of disaster. 
  
 

(b) A declaration of local disaster may not be continued or renewed for a period of more than seven days except with the 
consent of the governing body of the political subdivision or the joint board as provided by Subsection (e), as applicable. 
  
 

(c) An order or proclamation declaring, continuing, or terminating a local state of disaster shall be given prompt and general 
publicity and shall be filed promptly with the city secretary, the county clerk, or the joint board’s official records, as 
applicable. 
  
 

(d) A declaration of local disaster activates the appropriate recovery and rehabilitation aspects of all applicable local or 
interjurisdictional emergency management plans and authorizes the furnishing of aid and assistance under the declaration. 
The appropriate preparedness and response aspects of the plans are activated as provided in the plans and take effect 
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immediately after the local state of disaster is declared. 
  
 

(e) The chief administrative officer of a joint board has exclusive authority to declare that a local state of disaster exists 
within the boundaries of an airport operated or controlled by the joint board, regardless of whether the airport is located in or 
outside the boundaries of a political subdivision. 
  
 

(f) The county judge or the mayor of a municipality may order the evacuation of all or part of the population from a stricken 
or threatened area under the jurisdiction and authority of the county judge or mayor if the county judge or mayor considers 
the action necessary for the preservation of life or other disaster mitigation, response, or recovery. 
  
 

(g) The county judge or the mayor of a municipality may control ingress to and egress from a disaster area under the 
jurisdiction and authority of the county judge or mayor and control the movement of persons and the occupancy of premises 
in that area. 
  
 

(h) For purposes of Subsections (f) and (g): 
  
 

(1) the jurisdiction and authority of the county judge includes the incorporated and unincorporated areas of the county; and 
  
 

(2) to the extent of a conflict between decisions of the county judge and the mayor, the decision of the county judge 
prevails. 

  
 

(i) A declaration under this section may include a restriction that exceeds a restriction authorized by Section 352.051, Local 
Government Code. A restriction that exceeds a restriction authorized by Section 352.051, Local Government Code, is 
effective only: 
  
 

(1) for 60 hours unless extended by the governor; and 
  
 

(2) if the county judge requests the governor to grant an extension of the restriction. 
  
 

Credits 
 
Acts 1987, 70th Leg., ch. 147, § 1, eff. Sept. 1, 1987. Amended by Acts 2003, 78th Leg., ch. 33, § 3, eff. May 14, 2003; Acts 
2005, 79th Leg., ch. 274, § 1, eff. June 9, 2005; Acts 2007, 80th Leg., ch. 258, § 17.01, eff. Sept. 1, 2007; Acts 2009, 81st 
Leg., ch. 1280, § 1.13, eff. Sept. 1, 2009. 
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Vernon’s Texas Statutes and Codes Annotated  
Government Code (Refs & Annos) 

Title 4. Executive Branch (Refs & Annos) 
Subtitle B. Law Enforcement and Public Protection 

Chapter 418. Emergency Management (Refs & Annos) 
Subchapter E. Local and Interjurisdictional Emergency Management 

V.T.C.A., Government Code § 418.1015 

§ 418.1015. Emergency Management Directors 

Effective: September 1, 2009 

Currentness 
 

 

<By executive order, Governor Abbott suspended V.T.C.A., Government Code §§ 418.1015(b) and 418.108 to the 
extent necessary to preclude any county judge or mayor of a municipality, or any emergency management director, 

from releasing persons under any circumstances inconsistent with Texas Executive Order 13 (GA-13). See 2019 
TX EO 13, 45 TexReg 2368 (detention in county and municipal jails during COVID-19 disaster).> 

  
 

<See Executive Order GA-38 (2021 TX EO 38, dated July 29, 2021), which suspends Section 418.1015(b) and 
418.1015(h) to the extent necessary to ensure that local officials do not impose restrictions in response to the 

COVID-19 disaster that are inconsistent with the executive order, and to the extent necessary to ensure that local 
governmental entities or officials do not impose particular face-covering requirements.> 

  
 

(a) The presiding officer of the governing body of an incorporated city or a county or the chief administrative officer of a 
joint board is designated as the emergency management director for the officer’s political subdivision. 
  
 

(b) An emergency management director serves as the governor’s designated agent in the administration and supervision of 
duties under this chapter. An emergency management director may exercise the powers granted to the governor under this 
chapter on an appropriate local scale. 
  
 

(c) An emergency management director may designate a person to serve as emergency management coordinator. The 
emergency management coordinator shall serve as an assistant to the emergency management director for emergency 
management purposes. 
  
 

(d) A person, other than an emergency management director exercising under Subsection (b) a power granted to the governor, 
may not seize state or federal resources without prior authorization from the division or the state or federal agency having 
responsibility for those resources. 
  
 

I 
I 

I 
I 

I 

WEST AW 

http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?guid=NF1E87780036D4DE7AD3888DD6D947C2F&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(TXGT14D)+lk(TXGTT1TO10R)&originatingDoc=N979DA3F07BA311DEBB61FCD18B982E94&refType=CM&sourceCite=V.T.C.A.%2c+Government+Code+%c2%a7+418.1015&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000176&contextData=(sc.Category)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?guid=ND2200CDE84ED44D7A9AD28859EE5D606&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(TXGTT1TO4D)+lk(TXGTTXGOVTT1TO4R)&originatingDoc=N979DA3F07BA311DEBB61FCD18B982E94&refType=CM&sourceCite=V.T.C.A.%2c+Government+Code+%c2%a7+418.1015&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000176&contextData=(sc.Category)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?guid=N008C528567524E74A5DBAD2AD9842CB5&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?guid=N8002C4816D2B491FAB59ECE54AF204B6&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(TXGTT4SUBTBC418R)&originatingDoc=N979DA3F07BA311DEBB61FCD18B982E94&refType=CM&sourceCite=V.T.C.A.%2c+Government+Code+%c2%a7+418.1015&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000176&contextData=(sc.Category)
http://www.westlaw.com/Browse/Home/StatutesCourtRules/TexasStatutesCourtRules?guid=N185E72702B1611DCBC1BCF54A4C62786&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1081404&cite=UUID(I43A9224173C911EA8EB791BD20306A69)&originatingDoc=N979DA3F07BA311DEBB61FCD18B982E94&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1081404&cite=UUID(I43A9224173C911EA8EB791BD20306A69)&originatingDoc=N979DA3F07BA311DEBB61FCD18B982E94&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1081404&cite=UUID(I9BB125B1F46E11EB902DD403D78858C8)&originatingDoc=N979DA3F07BA311DEBB61FCD18B982E94&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000176&cite=TXGTS418.1015&originatingDoc=Iff15a490f91511ebba34c42aad0119cb&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000176&cite=TXGTS418.1015&originatingDoc=Iff15a490f91511ebba34c42aad0119cb&originationContext=document&transitionType=Document&vr=3.0&rs=cblt1.0&contextData=(sc.Category)


§ 418.1015. Emergency Management Directors, TX GOVT § 418.1015  
 
 

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 
 

Credits 
 
Added by Acts 2007, 80th Leg., ch. 258, § 1.02, eff. June 6, 2007; Acts 2007, 80th Leg., ch. 865, § 1.02, eff. June 15, 2007. 
Amended by Acts 2009, 81st Leg., ch. 1280, § 1.11, eff. Sept. 1, 2009. 
  
 

V. T. C. A., Government Code § 418.1015, TX GOVT § 418.1015 
Current through legislation effective June 18, 2021, of the 2021 Regular Session of the 87th Legislature. Some statute 
sections may be more current, but not necessarily complete through the whole Session. See credits for details. 
End of Document 
 

© 2021 Thomson Reuters. No claim to original U.S. Government Works. 
 

 
 

WESTLAW 

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IA7C60B901D-E611DCB95CB-5108D87F521)&originatingDoc=N979DA3F07BA311DEBB61FCD18B982E94&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I4AE41BB028-4511DCB53E8-175723F2328)&originatingDoc=N979DA3F07BA311DEBB61FCD18B982E94&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IA795CD606F-E511DEA5E3E-3C91288C723)&originatingDoc=N979DA3F07BA311DEBB61FCD18B982E94&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)


Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below:

Cecilia Hertel on behalf of Judd Stone
Bar No. 24076720
cecilia.hertel@oag.texas.gov
Envelope ID: 56312984
Status as of 8/13/2021 8:26 PM CST

Case Contacts

Name

Lanora Pettit

Ben Mendelson

William FCole

Cecilia Hertel

Judd E.Stone

Maria Williamson

Tiffany Standly

Charla G. Aldous

Andrew B. Sommerman

Brent Ryan Walker

Caleb Miller

Sean Joseph McCaffity

George Quesada

Amy Warr

Kirsten M. Castaneda

BarNumber

24104601

20545235

18842150

24047053

24098104

24013122

16427750

795708

792401

Email

lanora.pettit@oag.texas.gov

Ben.Mendelson@oag.texas.gov

William.Cole@oag.texas.gov

cecilia.hertel@oag.texas.gov

judd.stone@oag.texas.gov

maria.williamson@oag.texas.gov

tstandly@aldouslaw.com

caldous@aldouslaw.com

personalinjury@textrial.com

bwalker@aldouslaw.com

cmiller@aldouslaw.com

smccaffity@textrial.com

quesada@textrial.com

awarr@adjtlaw.com

kcastaneda@adjtlaw.com

TimestampSubmitted

8/13/2021 8:10:04 PM

8/13/2021 8:10:04 PM

8/13/2021 8:10:04 PM

8/13/2021 8:10:04 PM

8/13/2021 8:10:04 PM

8/13/2021 8:10:04 PM

8/13/2021 8:10:04 PM

8/13/2021 8:10:04 PM

8/13/2021 8:10:04 PM

8/13/2021 8:10:04 PM

8/13/2021 8:10:04 PM

8/13/2021 8:10:04 PM

8/13/2021 8:10:04 PM

8/13/2021 8:10:04 PM

8/13/2021 8:10:04 PM

Status

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT

SENT


	Cover
	Identity of Parties and Counsel
	Table of Contents
	Index of Authorities
	Record References
	Statement of the Case
	Statement of Jurisdiction
	Issues Presented
	Introduction
	Statement of Facts
	Argument
	I. The Court of Appeals Clearly Abused Its Discretion By DenyingMandamus Relief.
	A. The Legislature Deputized the Governor, not a County Judge, toManage Statewide Disasters.
	B. Judge Jenkins May Only Act as the Governor’s Agent Under theDisaster Act.
	C. The Governor Suspended the Statutory Provision upon whichJudge Jenkins Relies to Craft Local Rules for a StatewideDisaster.
	D. The Underlying Temporary Restraining Order is Overbroad.

	II. The Governor Has No Adequate Appellate Remedy and Time isof the Essence.
	Prayer
	Certificate of Service
	Certificate of Compliance
	Mandamus Certification
	APPENDIX TO THE PETITION FOR WRIT OF MANDAMUS
	Certificate of Service
	Table of Contents
	TAB 1:Fifth Court ORDER
	TAB 2:EXECUTIVE ORDER GA-38
	TAB 3:TEX. GOV’T CODE § 418.012
	TAB 4:TEX. GOV’T CODE § 418.015
	TAB 5:TEX. GOV’T CODE § 418.016
	TAB 6:TEX. GOV’T CODE § 418.018
	TAB 7:TEX. GOV’T CODE § 418.108
	TAB 8:TEX. GOV’T CODE § 418.1015





