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Record References 

“App.” refers to the appendix to this petition. “MR” refers to the mandamus 

record. 

Statement of the Case 

Nature of the underlying 
proceeding: 

The City of San Antonio and Bexar County filed a suit 
against the Relator Governor Greg Abbott seeking 
injunctive relief prohibiting the Governor from enforcing 
Executive Order GA-38, which forbids local government 
entities from requiring individuals to wear face coverings. 
MR.7, 17. The trial court issued a temporary restraining 
order enjoining the Governor from enforcing GA-38 to the 
extent that it prohibits City of San Antonio or Bexar 
County officials from requiring certain individuals to wear 
face coverings. MR.2-3. The Fourth Court of Appeals 
denied the Governor’s mandamus petition. MR.41. 
 

Respondent: The Court of Appeals for the Fourth Judicial District, San 
Antonio, Texas. 
 

Respondents’ challenged 
actions: 

The Court of Appeals denied the Governor’s mandamus 
petition. MR.41. 
 

Statement of Jurisdiction 

This Court has jurisdiction under Texas Government Code section 22.002(a). 

Issues Presented 

Whether the respondent court of appeals clearly abused its discretion by denying 

the petition for a writ of mandamus 

 

 



 

 
 

TO THE HONORABLE SUPREME COURT OF TEXAS:  

Trial courts across the State of Texas have issued at least three temporary 

restraining orders preventing Governor Greg Abbott from enforcing Executive 

Order GA-38, which prohibits local government entities from requiring individuals 

to wear face coverings. Several more TROs may well be issued within the next few 

days. Relevant here, a district judge in Bexar County issued a TRO at the request of 

the City of San Antonio and Bexar County prohibiting the enforcement of GA-38 to 

the extent that it prohibits them from requiring certain individuals to wear face 

coverings. The Governor filed a petition for a writ of mandamus in Fourth Court of 

Appeals, but the court denied the mandamus petition. In doing so, it clearly erred.  

The trial court’s temporary restraining order depends on the premise that when 

Governor Greg Abbott and localities issue contradictory emergency orders, the local 

orders control. The Texas Disaster Act of 1975 mandated the opposite; it makes the 

Governor the “commander in chief” of the State’s response to a disaster, Gov’t 

Code § 418.015(c), and empowers him to issue executive orders that have the “force 

and effect of law.” Id. § 418.012.  

Governor Abbott has done so. On July 29, Governor Abbott issued Executive 

Order GA-38, which aims to strike a balance between “the ability of Texans to 

preserve livelihoods” and “protecting lives” through “the least restrictive means of 

combatting the evolving threat to public health.” MR.21, 23. GA-38 further 

suspends the authority of local officials to issue orders which contradict GA-38. And 

the Disaster Act only empowers local officials, including the City and County, to act 

as agents of the Governor in addressing a disaster. No agent may contradict the 
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direction of his principal. Nonetheless, the Court of Appeals has allowed the City 

and County to exercise powers properly belonging to the Governor by failing to lift a 

temporary restraining order that blocks the Governor from implementing various 

provisions of GA-38. This was a clear abuse of discretion.   

The Governor lacks an adequate remedy on appeal because he cannot appeal a 

TRO, and innumerable local officials and school districts across the State will cite 

the TRO to ignore the Governor’s pandemic response, imposing mandates on 

Texans that GA-38 has forbidden. Texas’s effort to carry out an orderly, cohesive, 

and uniform response to the COVID-19 pandemic will have shattered. Immediate 

relief is necessary to prevent this inversion of the Disaster Act. The Court of Appeals 

refused to grant a stay and the mandamus petition, but this Court should.  

Statement of Facts 

A. The Texas Disaster Act of 1975 “provide[s] an emergency management 

system embodying all aspects of predisaster preparedness and postdisaster 

response.” Gov’t Code § 418.002(7). This comprehensive regime “provide[s] a 

setting conducive to the rapid and orderly restoration and rehabilitation of persons 

and property affected by disasters,” id. § 418.002(3), by “clarify[ing] . . . the roles of 

the governor, state agencies, the judicial branch of state government, and local 

governments in . . . response to, and recovery from[,] disasters,” id. § 418.002(4).  

True to its stated purpose, the Act charges the Governor with determining 

whether (and declaring that) a disaster has occurred. Id. § 418.014(a). “During a 

state of disaster and the following recovery period,” the Governor “is the 

commander in chief” of the State’s disaster response, id. § 418.015(c), “responsible 
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for meeting . . . the dangers to the state and people presented by disasters.” Id. 

§ 418.011(1).  

The Act vests the Governor with the powers necessary to meet that 

responsibility. He may issue executive orders that have “the force and effect of law.” 

Id. § 418.012. He may suspend “any regulatory statute prescribing the procedures 

for conduct of state business” if these “provisions, orders, or rules would in any way 

prevent, hinder, or delay necessary action in coping with a disaster.” Id. 

§ 418.016(a). The Governor “may control ingress and egress to and from a disaster 

area and the movement of persons and occupancy of premises in the area.” Id. 

§ 418.018(c). And he may “use all available resources”—state and local—“that are 

reasonably necessary to cope with a disaster,” id. § 418.017(a), including 

“temporarily reassign[ing] resources, personnel, or functions” of state executive 

departments or agencies. Id. § 418.017(b).  

The Act also enables certain local officials to exercise the Governor’s powers 

subject to his direction and control. Under the Act, the “presiding officer of the 

governing body” of an incorporated city or county is deemed the “emergency 

management director” for that political subdivision. Id. § 418.1015(a). That director 

must “serve[] as the governor’s designated agent in the administration and 

supervision of duties under this chapter.” Id. § 418.1015(b). Such a director “may 

exercise the powers granted to the governor under this chapter on an appropriate 

local scale.” Id. The presiding officer of a political subdivision may also “declare a 

local state of disaster.” Id. § 418.108(a). Consistent with that officer’s role as the 

Governor’s agent, id. § 418.1015(b), declaring such a local disaster triggers local or 
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interjurisdictional emergency aid plans, allows the officer to evacuate the affected 

area, and enables the officer to control the movement of persons and occupancy of 

premises in that area. Id. § 418.108(d), (f), (g). 

B. To discharge his statutory responsibilities under the Disaster Act, Governor 

Abbott has issued a series of orders over the course of the last year-and-a-half to 

mitigate the risks from COVID-19 and to provide for a speedy and uniform statewide 

recovery. On July 29, the Governor issued Executive Order GA-38, which directs 

the State’s “continued response to the COVID-19 disaster” in light of the wide 

availability of COVID-19 vaccines. MR.21. This Executive Order strikes a balance 

between “the ability of Texans to preserve livelihoods” and “protecting lives” 

through “the least restrictive means of combatting the evolving threat to public 

health.” MR.21, 23. The Executive Order “strongly encourage[s] [Texans] as a 

matter of personal responsibility to consistently follow good hygiene, social-

distancing, and other mitigation practices,” but it also provides that “no person may 

be required by any jurisdiction to wear or to mandate the wearing of a face covering.” 

MR.21. This provision expressly “supersedes any conflicting local order in response 

to the COVID-19 disaster” and “suspend[s]” “all relevant laws . . . to the extent 

necessary to preclude any such inconsistent local orders.” MR.23.  

To ensure “uniformity” in the State’s response to the COVID-19 pandemic, 

GA-38 also provides that “[n]o governmental entity . . . may require any person to 

wear a face covering or to mandate that another person wear a face covering.” 
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MR.241 This provision explicitly “supersede[s] any face-covering requirement 

imposed by any local governmental entity or official, except as explicitly provided.” 

MR.24 GA-38 further suspends sections 418.1015(b) and 418.108 of the Government 

Code—sections designating local officials as the Governor’s agents and allowing for 

local emergency declarations—“[t]o the extent necessary to ensure that local 

governmental entities or officials do not impose any such face-covering 

requirements.” MR.24.  

C. Though GA-38 has existed for weeks—and analogous predecessor orders 

have been in place for months—the City of San Antonio and Bexar County sought a 

temporary restraining order on August 10, seeking to prohibit the Governor from 

enforcing GA-38 “to the extent it prohibits the City or County from adopting a mask 

mandate.” MR.17. They also sought a temporary injunction and declaratory 

judgment that the Governor’s “suspension of laws allowing local governments to 

impose mask requirements is ultra vires and outside the scope of his authority” under 

the Disaster Act. MR.12. Further, they sought a declaration that the Disaster Act 

itself violates the nondelegation doctrine. MR.15.  

The trial court issued a temporary restraining order forbidding the Governor 

from enforcing “Sections (3)(b), (3)(g), 4 and 5(a)” of GA-38 “to the extent that 

those provisions (1) prohibit [plaintiffs] from requiring City and County employees 

or visitors to City- and County-owned facilities to wear masks or face coverings; or 

 
1 There are exceptions, but they are not relevant here. MR.24. 
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(2) prohibit the San Antonio and Bexar County Public Health Authority from 

requiring masks in public schools in the City and County.” MR.2.  

The Governor sought mandamus relief in the Fourth Court of Appeals , but the 

Court denied the petition without analysis. MR.41. 

Argument 

Mandamus relief is available where the lower court’s error “constitute[s] a clear 

abuse of discretion” and the relator lacks “an adequate remedy by appeal.” Walker 

v. Packer, 827 S.W.2d 833, 839 (Tex. 1992). Both elements are met here. 

I. The Court of Appeals Clearly Abused its Discretion by Denying the 
Mandamus Petition. 
 

A. The Legislature Deputized the Governor, Not Localities, to 
Manage Statewide Disasters. 

The trial court’s order effectively concludes that local officials’ views of how 

best to manage the COVID-19 pandemic should trump the Governor’s. This holding 

cannot be reconciled with the language of the Disaster Act. The Governor—not local 

officials—“is the commander in chief” of the State’s disaster response. Gov’t Code. 

§ 418.015(c). And as part of that authority section 418.018(c) of the Government 

Code unambiguously provides that “[t]he Governor may control ingress and egress 

to and from a disaster area and the movement of persons and occupancy of premises 

in the area.” Gov’t Code. § 418.018(c) (emphasis added).  

GA-38’s prohibition on local governments implementing mask mandates falls 

comfortably within this broad statutory language. Regulating the wearing of face 

masks qualifies as an exercise of the Governor’s power to “control . . . ingress and 
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egress to a disaster area” and the “occupancy of premises in the area.” Gov’t Code 

§ 418.018(c). After all, GA-38 “renew[s] the COVID-19 disaster declaration for all 

Texas counties,” including Bexar County. MR.21 (emphasis added). And a 

prohibition on mask mandates controls “ingress and egress” to and “occupancy of” 

the locations into which the order permits a mask mandate, MR.21-22, because it 

authorizes the entry of individuals that would be prohibited under plaintiffs’ 

preferred regime.  

Plaintiffs cannot rely on similar language in Government Code, section 

418.108(g)—which permits certain local officials to “control ingress to and egress 

from a disaster area under the jurisdiction and authority of the county judge or 

mayor”—to supersede an order issued by the Governor under section 418.180. 

“Texas is faced with a statewide disaster, not simply a local one.” State v. El Paso 

County, 618 S.W.3d 812, 823 (Tex. App.—El Paso, no pet.). And in such a scenario, 

“the Legislature inserted a tie breaker and gave it to the governor in that his or her 

declarations under [s]ection 418.012 have the force of law.” Id. at 822.  

B. The City and County Act as the Governor’s Agent Under the 
Disaster Act.  

The City and County cannot arrogate to themselves the power to manage the 

response to a statewide emergency for another additional reason: section 418.108, 

which allows certain officials to address a locally-declared disaster, requires plaintiffs 

to do so as the Governor’s agent. It is black-letter law that an agent is subject to the 

control of the principal, meaning that plaintiffs are bound by GA-38. 
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To make clear the chain-of-command and scope of local officials’ power during 

a statewide disaster like this pandemic, the Disaster Act states that “[t]he presiding 

officer of the governing body of an incorporated city or a county . . . is designated as 

the emergency management director,” Gov’t Code § 418.1015(a), and that those 

“emergency management director[s] serve[] as the governor’s designated agent in 

the administration and supervision of duties under this chapter,” id. § 418.1015(b). 

Giving the word “agent” its usual meaning, TGS-NOPEC Geophysical Co. v. 

Combs, 340 S.W.3d 432, 439 (Tex. 2011), local officials cannot countermand the 

Governor’s emergency orders because “an agent is subject to the control of the 

principal, and not vice versa.” El Paso Cnty., 618 S.W.3d at 820-21. 

The statute’s “structure, subject matter, [and] context” demonstrate that local 

officials’ emergency power under section 418.108(g) is derivative of the Governor’s. 

State v. Atwood, 16 S.W.3d 192, 195 (Tex. App.—Beaumont 2000, pet. ref’d). 

Consider, for example, section 418.108(i), which expressly limits local officials’ 

emergency power: they may not “include a restriction that exceeds a restriction 

authorized by section 352.051 [of the] Local Government Code” that lasts more than 

“60 hours.” Gov’t Code § 418.108(i)(1). That limit does not apply to the Governor, 

who is empowered to grant them an extension. See id. § 418.108(i)(1), (2). 

Or take section 418.108(h), which explains that “[f]or purposes of 

[s]ubsections (f) and (g),” “to the extent of a conflict between decisions of the 

county judge and the mayor, the decision of the county judge prevails.” Id. 

§ 418.108(h)(2). Subsections (f) and (g) grant local officials authority to order 

evacuations and “control ingress to and egress from a disaster area,” id. 
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§ 418.108(f), (g)—powers that are also available to the Governor. See id. 

§ 418.020(e); id. § 418.018(c); El Paso Cnty., 618 S.W.3d at 820-23. Still, subsection 

(h) only deals with conflict between a county judge and the mayor—not with the 

Governor. That is because it would be superfluous—as the principal, the Governor’s 

decisions necessarily prevail.  

The Governor’s duties confirm this result. He is “the commander in chief of 

state agencies, boards, and commissions having emergency responsibilities.” Gov’t 

Code § 418.015(c). To that end, the “governor may use all available resources of 

state government and of political subdivisions that are reasonably necessary to cope 

with a disaster.” Id. § 418.017(a). These provisions establish the Governor’s 

authority over local officials exercising emergency responsibilities under section 

418.1015: it has long been the law that a “county is merely an arm of the state . . . . 

[T]he state may use, and frequently does use, a county as its agent in the discharge 

of the State’s functions and duties.” Childress Cnty., 92 S.W.2d at 1015; accord El 

Paso Cnty., 618 S.W.3d at 820-23. The Texas Disaster Act does not countenance 

local officials attempting to substitute their views about how to handle an emergency 

for those of the State’s commander in chief. 

Finally, lest there be any doubt, the Act clarifies that “[t]he Governor is 

responsible for meeting . . . the dangers to the state and people presented by 

disasters”—and is accountable to voters for failing to do so. Gov’t Code § 418.011(1) 

(emphasis added). By statute, he has powers necessary to satisfy this responsibility, 

some of which overlap with the emergency power of local officials. Supra at 2-3, 6-7. 

If local officials could supersede any of the Governor’s emergency orders merely by 
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claiming that a statewide emergency is also a local one, the Governor would quickly 

find himself unable to discharge his statutory duties. Because an Act cannot both task 

the Governor with a duty and simultaneously empower local officials to frustrate it, 

there “ha[s] to be a tie-breaker”—in this instance, the Governor. See El Paso Cnty., 

618 S.W.3d at 822; cf. Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 561 U.S. 

477, 484 (2010). After all, under the Act, it is the “legislature by law”—not 

localities—that may terminate the Governor’s use of his emergency powers. Gov’t 

Code § 418.014(c) (emphasis added). 

By its text and structure, the Disaster Act prevents local officials from issuing 

orders that conflict with those of the Governor. For these reasons, § 418.108 does 

not give the City or County the power to issue any orders contrary to GA-38. The 

Fourth Court clearly abused its discretion by effectively permitting the City and 

County to do so by denying mandamus relief.   

C. GA-38 suspends the statutory provision upon which the City and 
County could rely to craft local rules for a statewide disaster.  

Section 418.108 also cannot give local officials authority to make local rules to 

manage a statewide disaster because GA-38 validly suspends that provision under 

these circumstances. “[I]n order to ensure that local officials do not impose 

restrictions in response to the COVID-19 disaster that are inconsistent with” the 

Governor’s Executive Order, section 5(a) of GA-38 invokes the Governor’s 

statutory power under section 418.016(a) of the Government Code to suspend 

section 418.108 of the Government Code.  
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The trial court’s order, which effectively holds that the Governor lacked the 

statutory authority to suspend section 418.108, see MR.2, cannot be squared with the 

Governor’s statutory text. The Disaster Act supplies the Governor with the power 

to “suspend the provisions of any regulatory statute prescribing the procedures for 

the conduct of state business or the orders or rules of a state agency if strict 

compliance with the provisions, orders, or rules would in any way prevent, hinder, 

or delay necessary action in coping with a disaster.” Gov’t Code § 418.016(a).  

1.  Section 418.108 qualifies as a law addressing the conduct of “state 

business”—particularly when invoked to justify a temporary restraining order that 

permits local officials to deviate from the State’s response to a statewide emergency. 

Because the Disaster Act “does not define the term ‘state business,’” the starting 

point is that term’s “common, ordinary meaning.” El Paso County, 618 S.W.3d at 

823. Texas courts “[e]schew[] a hyper-technical definition of the term ‘state 

business.’” Id. at 824. And “common dictionary meanings,” id., for the term 

“business” in the context of the phrase “state business” include “purposeful 

activity: activity directed toward some end.” Webster’s, supra, at 302; see also, e.g., 

Business, Oxford Dictionaries, https://tinyurl.com/2xwhk38v (online ed.). GA-38’s 

mask-mandate prohibition easily “fits the classic definition of” state business, 

El Paso County, 618 S.W.3d at 824: it is a regulation aimed at achieving the 

Governor’s goal of striking a balance between “the ability of Texans to preserve 

livelihoods” and “protecting lives” through “the least restrictive means of 

combatting the evolving threat to public health.” MR.21, 23. 
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It is of no moment that GA-38’s mask-mandate prohibition applies at the local 

level: as the Eighth Court explained, the term “state business” does not “mean only 

the activities of state agencies and actors.” El Paso County, 618 S.W.3d at 824. To 

the contrary, “state business” often occurs at a local level because “the state may 

use . . . a county as its agent in the discharge of the State’s functions and duties.” 

Childress County v. State, 92 S.W.2d 1011, 1015 (Tex. 1936); cf. supra at 7-10. Thus, 

“had the Legislature meant to so limit the term, it would have said ‘official state 

business,’ as it has done in many other statutes.” El Paso County, 618 S.W.3d at 824 

(collecting statutes); see id. at 824 (looking at other uses of the term). It did not do so 

in the Disaster Act, which uses “state agency” when it means “state agency.” See, 

e.g., Gov’t Code §§ 418.013(b), .0155(b), .016(e). Therefore, a rule limiting the 

Governor’s authority to suspending actions by state agencies would ignore the 

“cardinal rule of statutory construction” that “different words used in the same . . . 

statute are assigned different meanings whenever possible.” Liverman v. State, 448 

S.W.3d 155, 158 (Tex. App.—Fort Worth 2014), aff’d, 470 S.W.3d 831 (Tex. Crim. 

App. 2015). 

The provisions of the Health and Safety Code that the City and County cited in 

their petition are similarly not “regulatory statute[s]” about “state business.” 

MR.13 (citing Tex. Health & Safety Code §§ 121.003, .021, .024, 122.006). They 

argued that the Disaster Act “says nothing about the suspension of laws authorizing 

local governments to adopt public-health measures in their jurisdictions,” pointing 

to section 122.06 of the Health and Safety Code. MR.14. But section 122.06 merely 

permits home-rule municipalities (which do not include counties) to “adopt rules to 
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protect the health of persons in the municipality,”—it says nothing of whether the 

Governor, in times of emergency, may suspend that authority or whether the health 

and safety of Texans statewide is “state business.” It plainly is. Giving that term a 

contrary reading would hamper the broad authority the Legislature granted to the 

Governor to act in times of crisis. See El Paso County, 618 S.W.3d at 824. 

2.  Likewise, a series of laws permitting local mask mandates would “prevent, 

hinder, or delay necessary action in coping with a disaster” because the Governor 

may consider a variety of factors—not just preventing transmission of COVID—in 

forming a statewide response to a disaster. Tex. Gov’t Code § 418.016(a). In Abbott 

v. Anti-Defamation League Austin, S.W., & Texoma Regions, this Court expressly held 

that the Governor is not required to prevent the transmission of COVID 19 at all 

costs but may instead consider a variety of policy goals when determining what 

statutes to suspend. 610 S.W.3d 911, 918 (Tex. 2020). In that case, the plaintiffs 

argued that a gubernatorial order restricting the number of delivery locations for 

mail-in ballots was improper because it was likely to increase the spread of COVID-

19. Id. at 915. The Court rejected this argument as unduly myopic: addressing this 

disaster requires more than just “a desire to alleviate the threat of the pandemic.” 

Id. at 918. Were it otherwise, the Governor’s “pandemic orders would operate as a 

one-way ratchet.” Id. Instead, the Governor may also consider “other important 

goals, such as promoting economic welfare [and] protecting constitutional rights.” 

Id.  

Executive Order GA-38 is fully consistent with Anti-Defamation League Austin. 

It attempts to “balance a variety of competing considerations,” id.: principally, “the 
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ability of Texans to preserve livelihoods” and “protecting lives” through “the least 

restrictive means of combatting the evolving threat to public health.” MR.21, 23. 

And the Governor has decided that allowing hundreds of different localities to craft 

their own rules would eviscerate any uniformity in the State’s response to the 

COVID-19 disaster. This is a judgment call that is subject to good-faith 

disagreement. But that is why the “the only question that [the courts] are capable of 

answering is, under the text of the statute, who is the proverbial captain of the ship 

to make the difficult decisions” regarding State efforts to “meet disaster dangers” 

posed by “the COVID-19 pandemic.” El Paso County, 618 S.W.3d at 819. As 

described above, the Governor holds that obligation—not local officials, the trial 

court, or the court of appeals.  

D. The Disaster Act is Constitutional. 

Finally, the City and County contended in the trial court that section 418.016 

unconstitutionally delegates to the Governor the authority to suspend laws. MR.15. 

They are wrong. Unlike the federal constitution, the Texas Constitution has an 

express separation-of-powers clause. Tex. Const. art. II, § 1. Unsurprisingly, the 

Texas Constitution vests “legislative power” in the Legislature. See Tex. Const. art. 

III, § 1. It also provides that “[n]o power of suspending laws in this State shall be 

exercised except by the Legislature.” Id. art. II, § 28.  

This Court has recognized, however, that (1) the government cannot function if 

the Legislature—which usually meets for only a few months every two years—

cannot delegate tasks to the Executive, and (2) “[d]efining what legislative power is 

or when it has been delegated is no easy task.” FM Props. Operating Co. v. City of 
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Austin, 22 S.W.3d 868, 873 (Tex. 2000). Generally, legislative power is “the power 

to make rules and determine public policy.” Id. Whether a delegation of legislative 

power is unconstitutional devolves to “a debate not over a point of principle but over 

a question of degree.” Tex. Boll Weevil Eradication Found., Inc. v. Lewellen, 952 

S.W.2d 454, 466 (Tex. 1997). The Legislature may delegate legislative power to 

another branch “as long as the Legislature establishes reasonable standards to guide 

the agency in exercising those powers.” Id. 

The Disaster Act satisfies the nondelegation doctrine because it contains 

adequate standards to guide the Governor in its application. Section 418.002 sets 

forth in detail the Act’s several purposes, and section 418.003 describes limitations. 

Definitions are provided to interpret the Act, including “Disaster,” which includes 

an “epidemic” like COVID-19. Tex. Gov’t Code § 418.004(1). Section 418.011 

pronounces the Governor’s responsibilities to include “meeting” “dangers to the 

state and people presented by disasters.” Section 418.012 allows the Governor to 

issue executive orders with the force and effect of law. A state of disaster may be 

declared if the Governor “finds a disaster has occurred or that the occurrence or 

threat of disaster is imminent.” Id. § 418.014(a). The provision describes how long 

a state of disaster continues, id. § 418.014(b), limits a state of disaster to not more 

than 30 days unless renewed by the Governor, id. § 418.014(c), and announces that 

the Legislature by law may terminate a state of disaster at any time, id. Subsections 

418.014(d)-(e) describes what the declaration must include and how to disseminate 

it. 
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As plaintiffs acknowledge, section 418.016(a) further permits the Governor to 

suspend certain regulatory laws and rules. In effect, the Legislature decreed that 

certain regulatory laws or rules can be suspended based on a factual determination 

by the Governor about the effects of a rapidly unfolding disaster. If such a law or rule 

thwarts or diminishes the government’s ability to mitigate the disaster, the Governor 

may suspend it. This standard protects against arbitrary executive action and ensures 

that any executive order is focused on ameliorating the disaster through a 

coordinated response. The Legislature’s consent to such suspensions is subject to 

its power to terminate a state of disaster under section 418.014(c). 

The Disaster Act is similar to the Pink Bollworm Act, which withstood a 

challenge under article I, section 28. See Williams v. State, 176 S.W.2d 177, 184-85 

(Tex. Crim. App. 1943). That Act empowered the Governor and the Agriculture 

Commissioner to designate zones where growing cotton would be permitted. Id. at 

183. The court upheld the statute on the ground that article I, section 28 still allows 

the Legislature to delegate “the power to grant exceptions . . . of a fact-finding and 

administrative nature.” Id. at 185. So, too, with section 418.016(a), which allows the 

Governor to determine, based on the facts at hand in each disaster, whether a 

particular statute would “prevent, hinder, or delay necessary action in coping with a 

disaster.” 

Thus, the Disaster Act does not violate the Constitution. It sets out its legislative 

purpose and provides reasonable standards to guide the Governor in exercising his 

delegated duties in a state of disaster, including the suspension of regulatory statutes 

or rules.  
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II. The Governor Has No Adequate Appellate Remedy and Time Is of 
the Essence.  

The Governor is also entitled to a stay because he lacks an adequate remedy for 

the trial court’s unlawful action by ordinary appeal. In this instance, the trial court 

has declared that the Governor cannot act anywhere in Bexar County or San Antonio 

to manage a statewide disaster. The trial court set a temporary injunction hearing for 

August 16, but even if it were to issue an appealable temporary injunction on that 

date, by then, innumerable other counties, cities, and other political subdivisions will 

have used the TRO to issue their own disaster-response orders—splintering the 

State’s ability to achieve an orderly, cohesive, and uniform response to the COVID-

19 pandemic. In fact, several other localities have already done just that or intend to 

do so soon. MR.42-139. The Governor’s injury is therefore both immediate and 

ongoing, and any recourse to the regular channels of appellate review will come too 

late, as this injury grows more acute each passing day. When the ordinary appellate 

process cannot afford timely relief, mandamus is proper. See In re Woodfill, 470 

S.W.3d 473, 480-81 (Tex. 2015) (per curiam).  
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Prayer 

The Court should grant this petition.  

Ken Paxton 
Attorney General of Texas 

Brent Webster 
First Assistant Attorney General 

Office of the Attorney General 
P.O. Box 12548 (MC 059) 
Austin, Texas 78711-2548 
Tel.: (512) 936-1700 
Fax: (512) 474-2697 

Respectfully submitted. 

/s/ Judd E. Stone II
Judd E. Stone II 
Solicitor General 
State Bar No. 24076720 
Judd.Stone@oag.texas.gov 

Lanora C. Pettit 
Principal Deputy Solicitor General 

William F. Cole 
Assistant Solicitor General 

Counsel for Relator 
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Mandamus Certification 

Pursuant to Texas Rule of Appellate Procedure 52.3(j), I certify that I have 

reviewed this petition and that every factual statement in the petition is supported 

by competent evidence included in the appendix or record. Pursuant to 

Rule 52.3(k)(1)(A), I certify that every document contained in the appendix is a true 

and correct copy. 
 /s/ Judd E. Stone II                         

Judd E. Stone 
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