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STATEMENT REGARDING ORAL ARGUMENT 

Appellants, Jeremiah Waldrop and Phillip Self, request oral argument. This 

appeal involves fundamental constitutional rights, the application of which may 

create important precedent in this Circuit. Oral argument will assist this Court in 

considering and addressing the arguments set forth by the parties.  
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JURISDICTIONAL STATEMENT 

Basis for the District Court’s Jurisdiction 
 

The District Court had subject-matter jurisdiction over this action pursuant to 

28 U.S.C. §§ 1343(a)(3) and 1343(a)(4), which provide for original jurisdiction in 

the United States District Court over all suits brought pursuant to 42 U.S.C. § 1983. 

Jurisdiction was also conferred on the District Court by 28 U.S.C. § 1331 because 

the causes of action arise under the Constitution and laws of the United States. 

Basis for this Court’s Jurisdiction 
 

This Court has jurisdiction over this appeal pursuant to 28 U.S.C. § 1291. The 

Order appealed from is a final decision of the United States District Court.  

Timeliness of the Appeal 

The Order appealed from was entered on November 30, 2020. Pursuant to 

Fed. R. App. P. 4(a)(1)(A), Appellant’s Notice of Appeal was due within 30 days, 

or no later than December 30, 2020. Appellant’s Notice of Appeal was filed on 

December 28, 2020. Thus, this appeal is timely.  

Final Order 

This appeal is from a final decision of the United States District Court 

disposing of all parties’ claims. 
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

This appeal raises the issues of whether the District Court erred by granting 

the City’s Motion for Summary Judgment, denying Waldrop’s and Self’s Motion for 

Summary Judgment, and denying Waldrop’s and Self’s Motion for Preliminary 

Injunction. The District Court found that there was no genuine issue of material fact 

as to (1) whether the City violated Waldrop’s and Self’s First Amendment free 

speech and free exercise rights by removing them from a traditional public forum 

based upon the content of their speech, (2) whether the City violated Waldrop’s and 

Self’s Fourteenth Amendment due process rights by failing to train its officers, and 

(3) whether the City violated Waldrop’s and Self’s rights under the Tennessee 

Religious Freedom Restoration Act.  
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STATEMENT OF THE CASE 

The City of Johnson City, Tennessee (the “City”) adopted the Policy titled 

“Special Event Policy, Procedure and Application” (the “Policy”). (Joint Statement 

of Undisputed Facts (“Joint Statement”), RE 78, PageID# 999). The Policy states in 

part: “A Special Event Permit is approved and issued for street closure requests and 

road block requests in relation to an organized special event.” (Id.). The Policy 

defines a “Special Event” as: “Any organized street festival, commercial block party, 

road race, parade, or fundraiser road block that is open to the public, whether a 

ticketed event or a non-ticketed event, held wholly or partially on City owned or 

maintained property.” (Id.). The Policy states in part: “It is the goal of the Special 

Event Review Committee to assist event organizers in planning safe and successful 

events that create a minimal impact on the communities surrounding the events. . . . 

The Committee will review all upcoming events held in the City of Johnson City.” 

(Id.). 

The City enforces and has enforced the Policy, including on public streets, 

public sidewalks, and a public park open to the public. (Joint Statement, RE 78, 

PageID# 1000). In 2018, TriPride of the Tri-Cities, Tennessee (“TriPride”) 

submitted an application requesting to use Founders Park for a Festival on 

September 15, 2018 (the “Festival”), which the City granted. (Id.). Founders Park is 

a City park, owned and operated by the City. (Id.). The Festival was open to the 
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public, free to the public, and was not ticketed. (Joint Statement, RE 78, PageID# 

1001). The Festival was located on public streets and sidewalks and in Founders 

Park, and was open to pedestrians who went through security and who did not bring 

in prohibited items. (Id.). The Festival permit issued to TriPride was “non-

exclusive,” meaning all the public could attend, and tickets were not required. 

(Deposition of Sheri Keenan (“Keenan Depo.”), RE 90-2, PageID# 1289).  

Major1 Brian Rice was the City’s Incident Commander for the Special Event 

on September 15, 2018. (Joint Statement, RE 78, PageID# 1002). The Parade and 

Festival were typically referred to in the larger geographic area as the TriPride 

“event” area.2 The Parade and Festival were both conducted in the event area. After 

the Parade concluded, the event area was reduced in size and some of the streets that 

had been closed under the Parade permit were opened to vehicular traffic. The 

reduced event area then became the “Festival” area, which included Founders Park, 

the nearby Pavilion, and the streets and sidewalks inside the “Festival” area which 

remained open to all pedestrians on September 15, 2018. (Id.). The City managed all 

the security for the event area, which included the TriPride parade and Festival areas. 

                                                 
1 Rice was a captain at the time of the events described herein. By the time of his 
depositions he had been promoted to major.  
 
2 A separate Parade Permit was granted for the parade portion of the event. 
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(Id.). Other non-City law enforcement agencies were utilized for security, under the 

supervision of the City, for the TriPride event area. (Id.). 

The City created entry points for the event area so that all persons would be 

screened and bags would be checked prior to entering the event area. (Joint 

Statement, RE 78, PageID# 1003). The City did not establish any additional security 

screening prior to persons entering Founders Park. (June Rice 30(b)(6) Depo., RE 

90-9, PageID# 1335-1336). As the City’s 30(b)(6) witness, Major Rice testified that 

the only reason the City gave TriPride control over access to the event area was 

security. (June 26, 2020, Deposition of the City’s Rule 30(b)(6) representative, 

Major Rice (“June Rice 30(b)(6) Depo.”), RE 90-9, PageID# 1336-1337). Major 

Rice testified that any messages and all expression were allowed throughout the 

Festival: 

10 Q. Persons with various expressive messages 
11 could walk throughout the event area, correct? 
12 A. Yes, sir. 
13 Q. Persons with expressive messages could 
14 express those messages in Founders Park, correct? 
15 A. Yes. I suppose so, yes, sir. 
16 Q. Okay. So did the City limit the expressive 
17 messages of anyone? 
18 A. No. And again, the expressive messages was 
19 not really even a thought going into this. It was 
20 based on security. 
 

(June Rice 30(b)(6) Depo., RE 90-9, PageID# 1339). Major Rice testified that the 

Johnson City Police Department would not comply with a request from TriPride to 
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remove someone based on their expressive message. (June Rice 30(b)(6) Depo., RE 

90-9, PageID# 1340). Major Rice testified that no one would be removed unless they 

were a security threat. (June Rice 30(b)(6) Depo., RE 90-9, PageID# 1338). 

Major Rice’s testimony is consistent with the guidance of the City’s own legal 

counsel. During planning meetings for the Festival the City Attorney, Mr. Epps, 

stated that the First Amendment prevented TriPride from excluding anyone from the 

Festival based upon the message being contrary to TriPride’s message. (Deposition 

of TriPride’s Rule 30(b)(6) representative, Kenn Lyon (“TriPride Depo.”), RE 90-5, 

PageID# 2305-2307). In fact, the City created protest zones in the event area 

specifically for protesters with divergent viewpoints. (Deposition of Major Brian 

Rice (“Rice Depo.”), RE 90-6, PageID# 1317; Joint Statement, RE 78, PageID# 

1001; September 14, 2020, Deposition of the City’s Rule 30(b)(6) representative, 

Major Brian Rice (“September Rice 30(b)(6) Depo.”), RE 90-7, PageID# 1322). 

These protest zones were created for the potentially violent individuals for whom 

the additional security measures were implemented in the first place; people that 

wanted “to inflict harm or injury or damage to one another.” (September Rice 

30(b)(6) Depo., RE 90-7, PageID# 1322; Rice Depo., RE 90-6, PageID# 1314, 1315, 

1316, 1319). However, such protesters were not required to remain in the protest 

zones; they could go anywhere in the event area with their divergent message. 

(September Rice 30(b)(6) Depo., RE 90-7, Page ID# 1323-1324; Rice Depo., 90-6, 
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Page ID# 1317, 1318; Deposition of Billy Church (“Church Depo.”), RE 90-8, 

PageID# 1330; Joint Statement, RE 78, PageID# 1001).  

Kenn Lyon, a representative of TriPride’s Board, testified that he personally 

witnessed a “heated” exchange in the Festival between two people with opposite 

viewpoints. (Deposition of Kenn Lyon (“Lyon Depo.”), RE 90-10, PageID# 1343-

1344). Sergeant Tallmadge, the Police Department’s representative on the City’s 

Special Events Planning Committee, testified that the City would never have a policy 

allowing an event organizer to exclude someone from an event that was free and 

open to the public. (Deposition of Jim Tallmadge (“Tallmadge Depo.”), RE 90-11, 

PageID# 1348). Sergeant Tallmadge further testified that, as a Johnson City police 

officer, he would never remove someone from an event free and open to the public 

for the reason that an event organizer wanted a person removed. (Id.). Sergeant 

Tallmadge further testified that he could not ever remember the City’s Special Event 

Committee (of which he was a regular member) allowing an event organizer to 

exclude someone from an event free and open to the public for the reason that an 

event organizer wanted a person excluded. (Tallmadge Depo., RE 90-11, PageID# 

1349). 

Despite this clear, established policy that TriPride could only exclude people 

from the event area if they were a security threat, the City improperly instructed 

officers, prior to the beginning of the Festival, that TriPride in fact had the authority 
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to exclude whomever it chose from the event area, including Founders Park, for any 

reason. (Deposition of Kevin Peters (“Peters Depo.”), RE 90-12, PageID# 1352-

1353; Church Depo., RE 90-8, PageID# 1327-1328). A PowerPoint presentation and 

written communication material were given to involved police officers during the 

briefing at City Hall on September 15, 2018, the morning of the TriPride Festival. 

(Joint Statement, RE 78, PageID# 1001). This PowerPoint presentation was 

delivered by Captain Billy Church at the direction of Police Chief Karl Turner. (Id.). 

The PowerPoint presentation and written material contained the following 

instruction: “TriPride committee members have rented Founders Park and can 

restrict who enters the festival area.” (Joint Statement, RE 78, PageID# 1001; 

PowerPoint presentation (“PowerPoint”), RE 90-3, PageID# 1296; written training 

material (“written training material”), RE 90-4, PageID# 1302).  

Thus, the City failed to properly train and/or instruct its officers, prior to the 

beginning of the Festival, that TriPride had the authority to exclude people from the 

event area only if the person was a security threat. (Peters Depo., RE 90-12, PageID# 

1352-1353; Church Depo., RE 90-8, PageID# 1327-1328). The City failed to 

properly train and/or instruct officers, prior to the beginning of the Festival, that 

TriPride did not have the authority to exclude people from the event area for the 

reason a person was expressing a message contrary to TriPride’s message. (Peters 

Depo., RE 90-12, PageID# 1352-1353; Church Depo., RE 90-8, PageID# 1327-
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1328). Instead, the City erroneously instructed officers that TriPride could exclude 

anyone from the event area for any reason.  

On the day of the Festival, Waldrop and Self passed through the City’s 

security checkpoint in order to enter the public park, public sidewalks, and public 

streets that were open to the public. (Joint Statement, RE 78, Page ID# 1003; Rice 

Depo., RE 90-6, PageID# 1311-1312). Waldrop and Self were exercising their 

constitutional rights to freedom of speech and the free exercise of religion by 

peacefully sharing their Christian message while on a public sidewalk and while in 

a public park in the City. (Answer of the City of Johnson City, Tennessee to 

Plaintiffs’ First Amended Complaint (“Answer”), RE 90-13, PageID# 1366). The 

public sidewalk and public park where Waldrop and Self were located were open to 

the public. (Id.).  

Waldrop and Self were not interfering with the Festival. (Rice Depo., RE 90-

6, PageID# 1311). Notably, the City did not argue below that Waldrop and Self were 

interfering with the Festival. (See generally RE 87, PageID# 1083-1110; RE 97, 

PageID# 1470-1494). To have so argued would have been in direct contradiction of 

the evidence. Captain Church observed Waldrop’s and Self’s preaching activities 

during the event while Waldrop and Self were located on the public sidewalk outside 

Founders Park. (Church Depo., RE 90-8, PageID# 1329). Captain Church 

understood that he could remove Waldrop and Self from the public sidewalk outside 
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Founders Park if they were disrupting the Festival. (Church Depo., RE 90-8, 

PageID# 1331). Captain Church never did, in fact, remove Waldrop and Self. 

Captain Church testified further that he could have asked Waldrop and Self to lower 

the volume of their amplification if they were being disruptive; however, at no time, 

while Waldrop and Self were located on the public sidewalk outside Founders Park, 

did Captain Church request that they lower their volume. (Id.). Thus, by his action, 

or more specifically by his inaction, Church confirmed his belief that Waldrop and 

Self were not disrupting the Festival.  

Major Rice’s actions, too, confirmed that Waldrop and Self were not 

disrupting the Festival. In his position of deployment on September 15, 2018, Major 

Rice was in command of the event, and had decision-making authority. (Rice Depo., 

RE 90-6, PageID# 1313). A TriPride representative requested that the City’s officers 

remove Waldrop and Self from the public sidewalk outside Founders Park where the 

City’s officer had previously directed Waldrop and Self to remain after being 

removed from Founders Park. Major Rice denied TriPride’s request because he 

determined that Waldrop and Self were not disrupting the Festival. (Rice Depo., RE 

90-6, PageID# 1310, 1311). 

Despite Captain Church’s and Major Rice’s confirmation of the City’s policy 

that only security threats could be removed from the event area, and the fact that 

Waldrop and Self were not security threats, other of the City’s officers acted in 
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furtherance of the City’s erroneous training and instruction that TriPride could 

remove anyone for any reason. The City’s law enforcement officers, acting under 

color of law, enforced a request from TriPride to move Waldrop and Self from within 

the event area in Founders Park. (Answer of Johnson City, Tennessee to Plaintiffs’ 

First Requests for Admission (“RFA Answers”), RE 90-14, PageID# 1386-1387). 

The City’s officers also told Waldrop and Self that they could not move from the 

location on the sidewalk outside Founders Park where they had been directed to 

remain during the Festival. (Church Depo., RE 90-8, PageID# at 82). Lieutenant 

Peters told Waldrop and Self that if they reentered Founders Park, the Festival 

organizers “would tell us that they don’t want you there. You would be asked to 

leave. Once you left you’re fine. If you went back in, then you could be cited.” 

(Peters Depo., RE 90-12, PageID# 1354). Lieutenant Peters told Waldrop and Self: 

“Y’all have already been told you’re not welcome over there, so you can’t go over 

there,” and “You will be arrested if you go over there.” (Peters Depo., RE 90-12, 

PageID# 1355). Lieutenant Peters testified that his statements were based upon the 

training he received on the morning of the event. (Peters Depo., RE 90-12, PageID# 

1354-1355). 

The City’s officer, Thomas Dillard, told Waldrop and Self: “Back up, on the 

sidewalk. They got this rented.” (Answer, RE 90-13, PageID# 1368). The City’s 

officer, Sergeant Sparks, told Waldrop and Self “on this side of the sidewalk has 
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[sic] been rented by a private company,” and “So now they want you out of their 

park.” (Id.). Sergeant Sparks told Waldrop and Self that TriPride’s permit allowed 

them to decide who they did not want in the Festival. (Id.). Another City officer, 

Sergeant Shepard, told Waldrop and Self “you guys have already been warned not 

to be back on the property,” and referred to Founders Park as “their property,” 

referring to TriPride. (Id.).  

The evidence shows that Waldrop and Self only were able to communicate 

with the festival-goers that came to the outer perimeter of the park to engage them. 

(Video titled “Tri-Cities Pride 2018” (“Video”), RE 88, Ex. A, PageID# 1263, at 

0:00-14:44 (four copies of the Video will be mailed to the Court for manual filing 

on March 9, 2021)). The evidence also shows that none of the actual Festival was 

occurring outside Founders Park, which is where Waldrop and Self were forced to 

remain. (Id.). 

The City’s officers threatened to arrest Waldrop and Self pursuant to the 

policies, practices, and customs adopted and approved by the City on the morning 

of the Festival, and conducted themselves pursuant to the training provided by the 

City that morning. (Peters Depo., RE 90-12, PageID# 1354-1355). The City’s 

officers acted under color of law in enforcing TriPride’s requests to remove Waldrop 

and Self from the sidewalks and from the park. (RFA Answers, RE 90-14, PageID# 

1387-1388). The City’s officers acted under color of law in all of their interactions 
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with and conduct related to Waldrop and Self. (Joint Statement, RE 78, PageID# 

1003).  

On October 8, 2018, counsel for Waldrop and Self sent a letter to the City to 

avoid litigation and reach an amicable resolution of the issues. (Answer, RE 90-13, 

PageID# 1369-1370). The City has never responded to the letter. (Id.). 

On March 12, 2020, Waldrop and Self filed a Motion for Preliminary 

Injunction. (RE 38, PageID# 278-281). A telephonic hearing on the motion was 

conducted on May 14, 2020, and the District Court subsequently advanced and 

consolidated the trial on the merits with the preliminary-injunction proceedings. 

(May 21, 2020, Order, RE 48, PageID# 337). The City filed a Motion for Summary 

Judgment on October 16, 2020 (City’s Motion for Summary Judgment, RE 86, 

PageID# 1077-1082), and Waldrop and Self filed their Motion for Summary 

Judgment on the same day (Waldrop’s and Self’s Motion for Summary Judgment, 

RE 89, PageID# 1265-1268). On November 30, 2020, the District Court entered a 

Memorandum Opinion denying Waldrop’s and Self’s Motion for Preliminary 

Injunction and Motion for Summary Judgment, and granting the City’s Motion for 

Summary Judgment. (Order, RE 113, PageID# 1772-1809). Waldrop and Self timely 

filed their Notice of Appeal on December 28, 2020. (Notice of Appeal, RE 119, Page 

ID# 1861-1863). For the reasons that follow, the District Court erred by granting the 

City’s Motion for Summary Judgment, by denying Waldrop’s and Self’s Motion for 
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Summary Judgment, and by denying Waldrop’s and Self’s Motion for Preliminary 

Injunction. Accordingly, this Court should reverse.  
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SUMMARY OF THE ARGUMENT 

The District Court erred by granting the City’s Motion for Summary Judgment 

based upon an argument and evidence not raised below without giving Waldrop and 

Self notice. The District Court based its ruling upon the finding that Waldrop and 

Self were removed from Founders Park because they were blocking the entrance. 

Had the District Court given Waldrop and Self notice, they could have presented 

evidence showing that they were not removed from Founders Park because they 

were blocking the entrance. Even based upon the evidence in the record, the District 

Court erred by finding that there was no genuine issue of material fact that Waldrop 

and Self were removed from Founders Park for blocking the entrance; the evidence 

does not support that finding.  

The District Court erred by denying Waldrop’s and Self’s Motion for 

Summary Judgment. There was no genuine issue of any material fact that the City 

removed Waldrop and Self from the Festival based upon the content of their 

message. There is no evidence in the record of any content-neutral reason for 

removing them, and no one else was removed. The evidence indicates that they were 

removed because TriPride did not want them there. Removing Waldrop and Self 

from the Festival did not serve any compelling, or significant, interest of the City. 

The evidence does not support the interest found by the District Court: providing a 

safe, orderly venue for TriPride to exercise its First Amendment rights. The actual 
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interest, protecting TriPride’s right to exclude individuals from a traditional public 

forum because it did not want their message to be expressed, is not a valid 

government interest.  

Removing Waldrop and Self from the Festival was not narrowly tailored to 

serve any City interest, and did not leave ample alternative channels of 

communication. Waldrop and Self were removed from their primary audience. On 

the sidewalk outside Founders Park, they could only speak with festival-goers that 

chose to approach them at the perimeter of the park and engage them. Inside the 

park, Waldrop and Self would have been able to move around and speak to a much 

larger audience.  

There was no genuine issue of any material fact that the City violated 

Waldrop’s and Self’s due process rights by failing to train its officers. The removal 

of Waldrop and Self, based upon the content of their message, was pursuant to the 

training the City gave its officers on the morning of the Festival. This training was 

contrary to the City attorney’s statements as to what was permitted under law while 

the City’s arguments below are tailored to the training the officers followed during 

the Festival. For the reasons set forth above, there was no genuine issue of any 

material fact that the City violated Waldrop’s and Self’s rights under the TRFRA, 

which protects their rights to the free exercise of religion.  
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The City erred by denying Waldrop’s and Self’s Motion for Preliminary 

Injunction. As set forth above, Waldrop and Self showed a likelihood of success on 

the merits. They demonstrated irreparable harm in the forfeiture of their 

constitutional rights. They showed that a preliminary injunction would cause no 

substantial harm to others, since they only desire to peacefully share their religious 

message in public spaces. They showed that a preliminary injunction was in the 

public interest, since the protection of constitutional rights is always in the public 

interest.  
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ARGUMENT 

I. STANDARD OF REVIEW 

This Court reviews a district court’s grant of summary judgment de novo. 

Farhat v. Jopke, 370 F.3d 580, 587 (6th Cir. 2004).  

Summary judgment is proper where the pleadings, depositions, answers 
to interrogatories, and admissions on file, together with the affidavits, 
if any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a matter of law. When 
presented with a motion for summary judgment, the court views the 
evidence and draws all reasonable inferences in favor of the 
nonmovant. In effect, any direct evidence offered by the plaintiff in 
response to a summary judgment motion must be accepted as true.  
 

Center for Bio-Ethical Reform, Inc. v. City of Springboro, 477 F.3d 807, 820 (6th 

Cir. 2007) (internal citations and quotation marks omitted). The inquiry is “whether 

the evidence presents a sufficient disagreement to require submission to a jury or 

whether it is so one-sided that one party must prevail as a matter of law.” Anderson 

v. Liberty Lobby, Inc., 477 U.S. 242, 251-252 (1986). 

This Court reviews the denial of a motion for summary judgment based solely 

on legal grounds de novo. Hamad v. Woodcrest Condominium Ass’n, 328 F.3d 224, 

235-236 (6th Cir. 2003). This Court reviews the denial of a motion for preliminary 

injunction with First Amendment implications de novo. McGlone v. Bell, 681 F.3d 

718, 728 (6th Cir. 2012). This Court gives no deference to the District Court. Id.  
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II. THE DISTRICT COURT ERRED BY GRANTING SUMMARY 
JUDGMENT TO THE CITY BASED UPON A THEORY NOT 
ARGUED BELOW 

 
A thorough reading of the Order reveals that the sole dispositive finding of 

fact upon which the District Court based its ruling that there was no constitutional 

violation was a single statement by Kenn Lyon that Waldrop and Self were blocking 

the entrance of the Festival. (See Order, PageID# 1774, 1786-1787, 1788, 1790, 

1792, 1800, 1801, 1802). The District Court found that the restriction on Waldrop’s 

and Self’s speech was content neutral, and applied the intermediate scrutiny 

accorded to a reasonable time, place, and manner restriction. (Order, PageID# 1793-

1794). The District Court gave no additional or alternative basis for granting the 

City’s Motion for Summary Judgment. (See generally Order, PageID# 1772-1809). 

The City did not submit a Statement of Undisputed Facts. 

The District Court’s holding was sua sponte, as the City never argued, or even 

mentioned, that Waldrop and Self were blocking the entrance. Contrary to the 

District Court’s finding, Major Rice directly testified that Waldrop and Self never 

interfered with the Festival. (Rice Depo., RE 90-6, PageID# 1311). A thorough 

review of the City’s Summary Judgment Memo and Memo in Opposition reveals 

that it centered its argument regarding Waldrop’s and Self’s First Amendment 

claims on the cases of Hurley v. Irish-American Gay, Lesbian and Bisexual Grp. of 

Boston, 515 U.S. 557 (1995), and Sistrunk v. City of Strongsville, 99 F.3d 194 (6th 
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Cir. 1996) -- that TriPride was entitled to have Waldrop and Self excluded from the 

park because they were attempting to participate in TriPride’s message by 

expressing a message contrary to that of TriPride. (The City’s Memorandum in 

Support of its Motion for Summary Judgment (the “City’s Memo”), RE 87, PageID# 

1096-1104; the City’s Memorandum in Opposition to Waldrop’s and Self’s Motion 

for Summary Judgment (the “City’s Response Memo”), RE 97, PageID# 1475-

1485).  

The City quoted Hurley: “‘Since all speech inherently involves choices of 

what to say and what to leave unsaid,’ one important manifestation of the principle 

of free speech is that one who chooses to speak may also decide ‘what not to say,’ . 

. . .” (City’s Memo, RE 87, PageID# 1097) (quoting Hurley, 573 (emphasis in 

original, citations omitted)). The City stated: “TriPride representatives requested that 

City officers move the Plaintiffs’ group from the main Festival area who were 

condemning the homosexual community, which is the exact opposite message that 

TriPride sought to convey.” (City’s Memo, RE 87, PageID# 1100) (emphasis 

added). The City argues this is the reason the “City officers” removed Waldrop and 

Self “from the main Festival area” and formed the based for the training the City 

provided to its officers the morning of the Festival. The “City’s officers” testified 

they conducted themselves in accordance with this directive pursuant to the training 

provided by the City that morning. (Peters Depo., RE 90-12, PageID# 1354-1355). 

Case: 20-6434     Document: 22     Filed: 03/08/2021     Page: 28



21 
 

Relying on Hurley, the City argued: “Because TriPride’s Festival was a collective 

expression protected by the First Amendment, it had the right to control what was 

said and what was not said in the Festival area during a limited period of time it had 

the space rented.” (Id.). The City only argued that it had the right to control what 

was said and what was not said, i.e., the content of all messages conveyed in the 

Festival. Nowhere in its Memorandum in support of its Motion for Summary 

Judgment did the City ever give any reason for removing Waldrop and Self other 

than that TriPride could control the content of the message inside the Festival. 

Notably, the City never even mentioned, in any of their summary judgment papers, 

Kenn Lyons’ statement that Waldrop and Self were blocking the entrance. Actually, 

the City’s own version of the facts creates a disputed issue of the material fact on 

which the District Court relied.  

The City continued the same line of argument in its Response to Waldrop’s 

and Self’s Motion for Summary Judgment. The first argument articulated under the 

heading “The City’s analysis of the law” is that “TriPride has the right to control its 

expressive message.” (City’s Response, RE 97, PageID# 1481) (emphasis in 

original). Relying on Sistrunk, the City argued that Waldrop and Self were 

participants in TriPride’s message because they were “seeking to condemn the 

LGBT+ community, and hence condemn TriPride’s expressive message.” (City’s 

Response, RE 97, PageID# 1484). In support of their Motion for Summary 
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Judgment, Waldrop and Self noted that others with divergent viewpoints were 

allowed into Founders Park. (Waldrop’s and Self’s Memorandum in Support of 

Their Motion for Summary Judgment (“Waldrop’s and Self’s Memo”), RE 91, 

PageID# 1399, 1403-1404). In response, the City did not distinguish that fact by 

pointing out that those people were not blocking the entrance; it argued that TriPride 

only “object[ed] to persons expressing different views in a disrespectful manner,” 

(City’ Response, RE 97, PageID# 1478), a clear reference to the words Waldrop and 

Self used, which the City spent more than a full page highlighting in its Memo. 

(City’s Memo, RE 87, PageID# 1092-1093).3 In response to the fact that Lyon 

allowed another individual, who was having a heated conversation, to remain in 

Founders Park, the City did not point out that that individual was not blocking the 

entrance; the City argued that “Mr. Lyon thought the person was ‘being respectful, 

there was no name-calling, no belittling or making each other wrong.’” (City’s 

Response, RE 97, PageID# 1478). Thus, again, the only distinction was the content 

of the message being conveyed by Waldrop and Self.  

In its summary judgment papers, the City consistently relied upon Hurley and 

Sistrunk for the proposition that TriPride had the right to control the content of its 

                                                 
3 The City’s emphasis on the words intends to incite the reader while failing to note 
Self did not speak and others spoke in addition to Waldrop. The point is the City 
assumes upon itself the right to prevent “offensive” messages which is the focus of 
the argument the City advanced below. 
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message, and because Waldrop and Self were attempting to participate in that 

message with a contrary message, TriPride had the right to exclude them from 

Founders Park. Even in opposition to Waldrop’s and Self’s Motion for Preliminary 

Injunction, the City argued that the constitutional issue was whether TriPride could 

control the expressive message conveyed at the Festival. (The City’s Memorandum 

in Opposition to Waldrop’s and Self’s Motion for Preliminary Injunction, RE 41, 

PageID# 312-314). At no time in the entire course of this litigation has the City ever 

argued that the restriction on Waldrop’s and Self’s speech was constitutional 

because they were blocking the entrance. Indeed, if the sole issue was whether 

Waldrop and Self were removed because they were blocking the entrance, Hurley 

and Sistrunk would be wholly inapposite and irrelevant.  

Thus, the District Court, sua sponte, granted summary judgment to the City 

based upon an argument never raised by the City, and upon a single statement never 

mentioned by the City, and therefore not addressed by Waldrop and Self. Federal 

Rule of Civil Procedure 56(f)(2) provides that a court may grant summary judgment 

based on grounds not raised by a party only “[a]fter giving notice and a reasonable 

time to respond.” The District Court never gave Waldrop and Self notice that it 

intended to rule based on an argument never raised by the City, and did not give 

Waldrop and Self any time to respond to that never-before-raised argument. This 

Court has noted: “This rule is important because a district court does not have before 
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it the full factual record developed by the parties in discovery. Rather, a party 

opposing summary judgment will supply only the evidence needed to demonstrate a 

genuine dispute as to the issues raised in the motion.” George v. Youngstown State 

University, 966 F.3d 446, 467 (6th Cir. 2020).  

This Court also has held that a losing party must show that it was prejudiced 

by the district court’s failure to provide an opportunity to respond. Smith v. Perkins 

Bd. of Educ., 708 F.3d 821, 830-831 (6th Cir. 2013). “The losing party must 

‘demonstrate[] that it could have produced new favorable evidence or arguments had 

more notice been given.’” Id. at 831 (quoting Turcar, LLC v. I.R.S., 451 Fed.Appx. 

509, 515 (6th Cir.2011)). Here, the District Court itself demonstrated the prejudice 

to Waldrop and Self. In the Order, the District Court referenced a previously-filed 

declaration of TriPride representative Ron Adkins, which was in the court record. 

(Order, PageID# 1786 n.4). The District Court found:  

According to Mr. Adkins, he called on the officers to remove Plaintiffs 
from Founders Park because of the content of their message: “I 
complained to law enforcement when the preachers came into Founders 
Park and began expressing a message of hatred towards homosexuality. 
This directly conflicted with TriPride’s message. Therefore, I asked, on 
two occasions, for law enforcement to remove the preachers from 
within the Park and this occurred without incident. 

 
(Order, RE 113, PageID# 1786 n.4) (quoting Declaration of Ron Adkins (“Adkins 

Declaration”), RE 18-5, PageID# 134).  
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The District Court stated that, because the Adkins Declaration was not filed 

in support of either motion for summary judgment, it would not consider it, despite 

the fact that it was in the record and the Court was already aware of it, and in fact 

quoted from it. (Order, RE 113, PageID# 1786 n.4). The District Court stated that 

“[u]nder different circumstances,” i.e., had either party referenced the Adkins 

Declaration as evidence for purposes of summary judgment, it “would be obliged to 

rule that Mr. Adkins’ declaration creates a material factual dispute with Mr. Lyon’s 

testimony that the officers removed Plaintiffs from Founders Park because they were 

blocking the entrance.” (Order, RE 113, PageID# 1786 n.4). Thus, had Waldrop and 

Self been on notice that the District Court intended to rely upon the argument that 

they were removed from the Festival because they were blocking the entrance, they 

could have presented the Adkins Declaration as evidence creating a genuine issue of 

material fact. Notably, the District Court denied Plaintiff’s Motion for Preliminary 

Injunction in the same Order on appeal, and the Adkins Declaration was in the record 

at the time of filing the Motion for Preliminary Injunction. The District Court 

explicitly stated that the Adkins Declaration would have created an issue of fact 

defeating summary judgment. Thus, Waldrop and Self clearly were prejudiced by 

the lack of notice and opportunity to respond to the new argument.  

It is worth noting that Rule 56(c)(1)(a) requires a party asserting that a fact is 

not in dispute to support such assertion by “citing to particular parts of materials in 
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the record . . . .” As set forth above, the City did not cite to any part of the record for 

the assertion that Waldrop and Self were removed because they were blocking the 

entrance; the City never even mentioned that alleged fact, and never argued that that 

was the reason they were removed. Contrary to the Order, the City provided the 

reason why Waldrop and Self were removed from the Festival – because they were 

expressing a message contrary to the Festival, stating “TriPride representatives 

requested that City officers move the Plaintiffs’ group from the main Festival area 

who were condemning the homosexual community, which is the exact opposite 

message that TriPride sought to convey.” (City’s Memo, RE 87, PageID# 1100). The 

single allegation of blocking was completely unrelated to the City’s theory of the 

case. The District Court not only considered, but relied upon that statement, yet 

refused to consider contrary facts, also in the record, that were not cited by Waldrop 

and Self because the City never raised the point. While the statement was in a 

deposition excerpt the City filed, the District Court should have also considered the 

Adkins Declaration, because it was in the record. (See Fed. R. Civ. P. 56(c)(3): “The 

court need consider only the cited materials, but it may consider other materials in 

the record). Thus, the District Court considered the City’s uncited evidence, but 

refused to consider uncited evidence that supports Waldrop’s and Self’s position.  
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III. THE DISTRICT COURT ERRED BY FINDING THAT WALDROP 
AND SELF WERE REMOVED FROM FOUNDERS PARK BECAUSE 
THEY WERE BLOCKING THE ENTRANCE 

 
Even if this Court holds that the District Court did not err by basing its ruling 

on an argument not raised by the City, the District Court erred by finding that 

Waldrop and Self were removed from Founders Park because they were blocking 

the entrance. The evidence on which the District Court based its ruling was a single 

quotation from TriPride representative Kenn Lyon:  

Counsel: So do you remember any other interaction by any board 
member with any of those people [who are trying to bring this lawsuit]? 
 
Mr. Lyon: Yes. George had some interaction with them. There was an 
entrance on Commerce Street that went into the festival area, into 
Founders Park. And they were initially blocking that entrance with their 
protests, and George asked the police to have them move back away 
from that entrance so that people could still access the entrance to the 
park. And they did so.  
 
[Lyon Dep., Doc. 87-18, at 85:6–15]. 
 

(Order, RE 113, PageID# 1786).  

A simple reading of this quotation reveals multiple issues and shows it does 

not refer to the removal of Waldrop and Self from Founders Park. Waldrop and Self 

clearly challenged their removal from Founders Park. (See, e.g., First Amended 

Complaint, RE 62-1, PageID# 831-832). The above statement indicates that the 

City’s officers asked Waldrop and Self to back away from the entrance to the park, 

which they did. It does not say that Waldrop and Self were asked to leave the park 
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because they were blocking the entrance. This statement, in fact, refers to an incident 

that took place after Waldrop and Self were removed from the park. At that point in 

time Waldrop and Self had already been removed from the park pursuant to the 

training the City provided its officers -- “TriPride representatives requested that City 

officers move the Plaintiffs’ group from the main Festival area ….” (City’s Memo, 

RE 87, PageID# 1100). Waldrop and Self were already outside the park, and were 

standing near the entrance. They were subsequently moved back to the sidewalk, 

where they remained thereafter. This is consistent with the statement in the Adkins 

Declaration that Waldrop and Self were removed from Founders Park because they 

were expressing a message contrary to the message of the Festival.  

In the District Court’s findings of fact, it stated that, after TriPride complained 

that Waldrop and Self were blocking the entrance, “[t]he officers moved Plaintiffs 

away from the entrance to a nearby sidewalk.” (Order, RE 113, PageID# 1774). The 

District Court cited two sources for this finding: the City’s Answers to Waldrop’s 

and Self’s Requests for Admission, and a deposition of Major Rice. (Id.). Neither of 

these sources supports the District Court’s conclusion that Waldrop and Self were 

removed from the park at this time. In its Answer to the Request for Admission, the 

City admits “that Johnson City law enforcement officers enforced a request from the 

organizer of the 2018 Tri-Pride Festival to move street preachers from the main area 

of Founders Park where organized events were taking place . . . .” (Answers to RFA, 
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RE 90-14, PageID# 1383). First, this statement does not identify Waldrop and Self 

as the street preachers involved, and, in fact, there were other street preachers at the 

Festival. Second, the statement gives no reason for the removal, nor makes any 

mention of blocking the entrance. In the cited portion of Major Rice’s deposition, he 

was discussing Waldrop’s and Self’s location when he denied the request to remove 

them from the sidewalk, the spot to which they were moved after being removed 

from Founders Park. (Rice Depo., RE 90-6, PageID# 1311-1312). Moreover, Rice 

testified they were not disrupting the Festival at that location. 

Thus, the evidence relied upon by the District Court does not establish that 

Waldrop and Self were removed from Founders Park because they were blocking 

the entrance. At best, it creates an issue of material fact as to that question. Had 

Waldrop and Self been given notice that the District Court intended to grant 

summary judgment based upon this finding of fact, they could have provided 

evidence challenging this erroneous assumption never even asserted by the City.  

Thus, the evidence relied upon by the District Court to show the absence of a 

genuine issue of material fact does no such thing. It is, at best, ambiguous. It certainly 

is not “so one-sided that [the City] must prevail as a matter of law.” Anderson, 477 

U.S. at 251-252. In addition, the ambiguity further demonstrates prejudice against 

Waldrop and Self by not being given notice of the District Court’s intention to rely 

upon the new argument, since Waldrop and Self could have presented evidence 
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contradicting, or at least clarifying, the statement, showing that it referred to an 

incident separate from and subsequent to Waldrop’s and Self’s removal from 

Founders Park.  

This case involves a similar situation addressed by this Court in McGlone v. 

Metro. Gov’t of Nashville and Davidson Co., Tenn., No. 17-6291 (Sep. 19, 2018) 

(6th Cir. 2018). In that case, the dissent argued that the removal of the plaintiffs from 

the permitted area was justified, at least in part, because they were using bullhorns, 

which caused a disturbance. (See, e.g., at 24, 28, 32, 35, 37-38, 39). However, the 

decision to preclude the plaintiffs from the permitted area had been made before the 

event even commenced. One of the plaintiffs contacted the officer in charge of the 

event, who told him, before the event had started, that they could not be in the 

permitted area. (Id. at 2, 13, 15-16). Similarly, here, the District Court found that the 

removal of Waldrop and Self from the park was justified because they were blocking 

the entrance. Even if they were blocking the entrance (they were not), it is undisputed 

that the decision was made to give TriPride control of access before the event even 

began. (See City’s Memo, RE 87, PageID# 1087, citing, inter alia, the June 25, 2020 

Deposition of Brian Rice, RE 87-10, PageID# 1214-1215). 

IV. THE DISTRICT COURT ERRED BY DENYING WALDROP’S AND 
SELF’S MOTION FOR SUMMARY JUDGMENT 

 
The Supreme Court has held that courts must apply a three-pronged analysis 

for evaluating free speech cases: (1) determine if the speech in question is protected 
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under the First Amendment; (2) identify the nature of the forum in which the speech 

would take place; and (3) assess whether the government’s exclusion of the speech 

from the forum is justified by the requisite standard. Cornelius v. NAACP Legal 

Defense and Educ. Fund, 473 U.S. 788, 797 (1985). The City conceded below, and 

the District Court found, that Waldrop’s and Self’s speech was protected by the First 

Amendment, and that the relevant forum was a traditional public forum. (City’s 

Memo, RE 87, PageID# 1095; Order, RE 113, PageID# 1780). Thus, the only prong 

of the Cornelius test to be considered is whether removing Waldrop and Self from 

Founders Park satisfied the requisite level of constitutional scrutiny. As discussed 

below, it did not.  

In public fora, “the government’s ability to permissibly restrict expressive 

conduct is very limited.” Organization for a Better Austin v. Keefe, 402 U.S. 415, 

419 (1971) (citations omitted). Once it is determined that the speech is protected and 

that the speech is being conducted in traditional public fora, the powers of governing 

authorities to “limit expressive activities are sharply circumscribed.” Perry Educ. 

Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 45 (1983). 

Moreover, the government defendant bears the burden of demonstrating that 

its enactment meets constitutional requirements. See Davenport v. City of 

Alexandria, 710 F.2d 148, 152 n.8 (4th Cir. 1983) (“a governmental entity must 
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always be prepared to come forward with a strong factual justification for its 

actions”). 

A. The City’s Officers Removed Waldrop and Self Based Upon the 
Content of Their Message 

 
At its core, the First Amendment forbids the government from regulating 

speech “in ways that favor some viewpoints or ideas at the expense of others.” 

Lamb’s Chapel v. Center Moriches Union Free Sch. Dist., 508 U.S. 384, 394 (1993). 

Viewpoint discrimination is presumptively unconstitutional: “When the government 

targets not subject matter, but particular views taken by speakers on a subject, the 

violation of the First Amendment is all the more blatant. Viewpoint discrimination 

is thus an egregious form of content discrimination.” Rosenberger v. Rector and 

Visitors of the Univ. of Virginia, 515 U.S. 819, 829 (1995) (citations omitted). The 

Supreme Court consistently has said that targeting religious speech for unfavorable 

treatment is viewpoint discrimination: “Religion is the viewpoint from which ideas 

are conveyed. . . . [W]e see no reason to treat the Club’s use of religion as something 

other than a viewpoint merely because of any evangelical message it conveys.” Good 

News Club v. Milford Central Sch., 533 U.S. 98, 112 (2001). Viewpoint 

discrimination always is subject to strict scrutiny, regardless of the nature of the 

forum in which the speech takes place. See Perry, 460 U.S. at 46 (requiring 

viewpoint neutrality even in a non-public forum). 

Case: 20-6434     Document: 22     Filed: 03/08/2021     Page: 40



33 
 

Waldrop and Self were removed based on the content, more specifically the 

viewpoint, of their message. As noted by the District Court, the Adkins Declaration 

provides evidence of that fact. Because the Adkins Declaration is in the record, the 

District Court should have considered it, especially noting the same Order denied 

Waldrop’s and Self’s Motion for Preliminary Injunction. However, even without the 

Adkins Declaration, the record demonstrates that Waldrop and Self were removed 

based on the content of their message. Captain Church testified that he could have 

asked Waldrop and Self to lower the volume of their amplification if they were being 

disruptive; however, at no time, while Waldrop and Self were located on the public 

sidewalk outside Founders Park, did Capt. Church request that Waldrop and Self 

lower their volume. (Church Depo., RE 90-8, PageID# 1331). Thus, Capt. Church 

determined that Waldrop and Self were not disrupting the Festival. A TriPride 

representative requested that the City’s officers remove Waldrop and Self from the 

public sidewalk outside Founders Park where the City’s officer had previously 

directed Waldrop and Self to remain after being removed from Founders Park. Major 

Rice denied TriPride’s request because he determined that Waldrop and Self were 

not disrupting the Festival. (Rice Depo. at 19, 22). The only evidence in the record 

shows that Waldrop and Self were not disrupting the Festival. Rice directly testified 

that Waldrop and Self never interfered with the Festival. (Rice Depo., RE 90-6, 

PageID# 1311). 
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The District Court’s erroneous content-neutral conclusion repeatedly used as 

the reason for denying relief to Waldrop and Self was the single statement claiming 

they were blocking the entrance. As discussed above, the record does not support 

that finding or conclusion. The record contains no other content-neutral justification 

for the restriction of Waldrop’s and Self’s speech.  

The District Court found that the City allowed TriPride to control access to 

the Festival, “at least at the festival’s outset.” (Order, RE 113, PageID# 1788). The 

District Court then noted that such a “show of deference . . . has the potential to draw 

censure from federal courts,” citing, e.g., McMahon v. City of Panama City Beach, 

180 F. Supp. 3d 1076, 1106 (N.D. Fla. 2016): “‘The City’s stated policy of 

unquestioning deference to the whims of the permit holder in enforcing trespass 

statutes at a free and open-to-the-public event is, to put it gently, troubling.’” (Order, 

RE 113, PageID# 1788). The District Court then found such censure inapplicable 

here based upon the same erroneous fact finding.  

Absent the erroneous finding that Waldrop and Self were blocking the 

entrance, the District Court’s instincts to question the grant of control of access to 

TriPride were sound. Turning over control of a traditional public forum to a private 

entity violates the Constitution. The Supreme Court has held: “Congress, no more 

than a suburban township, may not by its own ipse dixit destroy the ‘public forum’ 

status of streets and parks which have historically been public forums . . . .” United 
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States Postal Service v. Council of Greenberg Civic Ass’n., 453 U.S. 114, 133 

(1981). The City is not at liberty to alter the forum status on a temporary basis. 

Traditional public fora “are open for expressive activity regardless of the 

government’s intent.” Ark. Educ. Television Comm’n v. Forbes, 523 U.S. 666, 678 

(1998). Traditional public fora, like public parks, cannot be transformed into non-

public fora by government whim. Yet, that is exactly what happened here. The City’s 

officer, Thomas Dillard, told Waldrop and Self: “Back up, on the sidewalk. They got 

this rented.” (Answer, RE 90-13, PageID# 1368). The City’s officer, Sergeant 

Sparks, told Plaintiffs “on this side of the sidewalk has [sic] been rented by a private 

company,” and “So now they want you out of their park.” (Id.). Another City officer, 

Sergeant Shepard, told Plaintiffs “you guys have already been warned not to be back 

on the property,” and referred to Founders Park as “their property,” referring to 

TriPride. (Id.).4 

The District Court pointed out that Major Rice declining to move Waldrop 

and Self from the sidewalk at the behest of Mr. Chamoun is evidence that he had 

                                                 
4 The District Court discounted these statements, finding that “unverified pleadings 
are not evidence.” (Order, RE 113, PageID# 1790-1791, n.5). However, the citations 
were to the City’s Answer; the City admitted the allegations. Admissions in an 
Answer are binding upon a party. See Ferguson v. Neighborhood Housing Services 
of Cleveland, Inc., 780 F.2d 549, 551 (6th Cir. 1986) (“This court has observed that 
under federal law, stipulations and admissions in the pleadings are generally binding 
on the parties and the Court. Not only are such admissions and stipulations binding 
before the trial court, but they are binding on appeal as well”) (internal citations, 
quotation marks, and alterations omitted).  
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made his own independent determination. (Order, RE 113, PageID# 1788-1789). 

However, again, the action challenged by Waldrop and Self is their removal from 

Founders Park, which took place before Major Rice refused Mr. Chamoun’s request. 

Lieutenant Peters clearly told Waldrop and Self that they could not go into the 

Festival because TriPride did not want them there. (Peters Depo., RE 90-12, 

PageID# 1354-1355). Peters testified that this directive was based upon the training 

he had received from the City that morning. (Id.). This was not an independent 

exercise of judgment by Lieutenant Peters; he was instructed that morning that the 

City had granted a permit so that TriPride controlled access to the Festival, and when 

TriPride said it did not want Waldrop and Self in the Festival, they were removed. 

The District Court stated that it was “loath to ascertain whether Lieutenant Peters’ 

words amount to a content-based salvo against Plaintiffs’ First Amendment rights 

by viewing them in a silo and engaging in a ‘judicial psychoanalysis’ of his ‘heart 

of hearts’ . . . .” (Order, RE 113, PageID# 1791) (quoting McCreary County v. Am. 

Civil Liberties Union of Ky., 545 U.S. 844, 862 (2005)). No such “judicial 

psychoanalysis” is necessary: the facts clearly show that Waldrop and Self were 

removed because TriPride did not want them there. The City made this argument 

throughout the case -- “TriPride representatives requested that City officers move 

the Plaintiffs’ group from the main Festival area ….” (City’s Memo, RE 87, PageID# 

1100). 
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The District Court erroneously stated that Waldrop and Self ignored the fact 

that Peters did not speak to any TriPride representative, but merely repeated 

information he received from another officer. (Order, RE 113, PageID# 1792). This 

is not true. Lieutenant Peters testified that his directives to Waldrop and Self were 

based upon the training he received from the City on the morning of the event. 

(Peters Depo., RE 90-12, PageID# 1354-1355).  

This Court has held, en banc, that “‘Listeners’ reaction to speech is not a 

content-neutral basis for regulation,’ or for taking an enforcement action against a 

peaceful speaker.” Bible Believers v. Wayne Co., Mich., 805 F.3d 228, 247 (6th Cir. 

2015) (quoting Forsyth Cty. v. Nationalist Movement, 505 U.S. 123, 134 (1992)). In 

Parks v. City of Columbus, 395 F.3d 643, 646 (6th Cir. 2005), the plaintiff, who was 

distributing literature at a public festival, was removed from the festival because “the 

sponsor of the event did not want him there.” In finding this restriction content-

based, this Court held: 

There is no evidence that the Arts Council had a blanket prohibition on 
the distribution of literature or that others engaging in similar 
constitutionally protected activity were removed from the permitted 
area. While the district court did not reach the question of whether the 
removal of Parks was based on the content of his speech, under these 
circumstances we find it difficult to conceive that Parks’s removal was 
based on something other than the content of his speech. We therefore 
must determine whether the City’s action regulating Parks’s speech was 
‘necessary to serve a compelling state interest and that it is narrowly 
drawn to achieve that end.’ 
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Id. at 647 (quoting Perry, 460 U.S. at 45). Similarly, here, the City’s attorney 

admitted TriPride could not impose a blanket ban on the type of expression engaged 

in by Waldrop and Self, and no one else was removed from the Festival. On the 

contrary, the City created protest zones specifically for violent protesters with 

divergent viewpoints. (Rice Depo., RE 90-6, PageID# 1317; Joint Statement, RE 78, 

PageID# 1001; September Rice 30(b)(6) Depo., RE 90-7, PageID# 1322). Such 

protesters were not required to remain in the protest zones; they could go anywhere 

in the event area with their divergent message. (September Rice 30(b)(6) Depo., RE 

90-7, Page ID# 1323-1324; Rice Depo., 90-6, Page ID# 1317, 1318; Church Depo., 

RE 90-8, PageID# 1330; Joint Statement, RE 78, PageID# 1001). Notably, these 

protest zones were created for the potentially violent individuals for whom the 

additional security measures were implemented in the first place. (September Rice 

30(b)(6) Depo., RE 90-7, PageID# 1322; Rice Depo., RE 90-6, PageID# 1314, 1315, 

1316, 1319). Yet, Waldrop and Self were removed, while the violent protesters were 

allowed to remain. Waldrop and Self were the only people to be removed and 

restricted, while everyone else was allowed to go throughout the area and express 

any message. (June Rice 30(b)(6) Depo., RE 90-9, PageID# 1339). Waldrop and Self 

were removed because TriPride did not want them there (City’s Memo, RE 87, 

PageID# 1100) and as in Parks it is “difficult to conceive that [Waldrop’s and Self’s] 

removal was based on something other than the content of [their] speech.” Parks, 
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395 F.3d at 647. Thus, as in Parks, this Court must determine whether the City had 

a compelling interest in excluding Waldrop and Self based upon the viewpoint of 

their message. The evidence demonstrates that there is no such interest. 

B. Removing Waldrop and Self from Founders Park did not Satisfy 
Intermediate Scrutiny or Strict Scrutiny 

 
As set forth above, the District Court erred in finding that the restriction on 

Waldrop’s and Self’s speech was content neutral, and thus erred in applying 

intermediate scrutiny. However, removing Waldrop and Self from Founders Park 

did not satisfy either level of scrutiny.  

1. The City Did Not Have a Compelling, or Significant, Interest 
in Permitting TriPride to Exclude Waldrop and Self Based 
Upon the Content of Their Message 

 
To satisfy intermediate scrutiny, a restriction on speech must be content 

neutral, be narrowly-tailored to serve a significant government interest, and leave 

open ample alternative channels of communication. United States v. Grace, 461 U.S. 

171, 177 (1983). The District Court found that the City had a significant interest in 

ensuring that TriPride “would have a safe and orderly venue in which to express 

their message under the First Amendment.” (Order, RE 113, PageID# 1799). First, 

this is different from the interest asserted by the City – “the protection of the First 

Amendment rights of TriPride.” (City’s Memo, RE 87, PageID# 1101). The City 

never mentioned removing Waldrop and Self in the interest of safety and orderliness 

– the issue was that their message was contrary to that of TriPride (City’s Memo, 
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RE 87, PageID# 1100). If the interest were protecting safety and orderliness, the 

question would not have been one of first impression in this Circuit, as stated by the 

District Court. (Order, RE 113, PageID# 1796). If it were about safety and 

orderliness, Waldrop and Self would have been removed to the protest zone. They 

were not. 

Second, in finding that the City had a significant interest, the District Court 

relied upon Heffron v. International Society for Krishna Consciousness, Inc., 452 

U.S. 640 (1981). (Order, RE 113, PageID# 1797-1800). That case is not applicable 

here. In Heffron, the government interest was “avoiding congestion and maintaining 

the orderly movement of fair patrons on the fairgrounds,” Heffron, 452 U.S. at 652, 

an interest that had nothing to do with protecting any First Amendment rights of the 

Fair.  

The City’s stated interest is “protecting” TriPride’s message by enforcing its 

right under a permit, granted by the City, to exclude anyone with a contrary message. 

Each City officer explained that TriPride’s permit allowed them to decide who they 

did not want in the Festival. (Answer, RE 90-13, PageID# 1368). Heffron does not 

provide any authority for establishing such a government interest, nor does any other 

law cited by the District Court. Protecting a permittee’s right to exclude individuals 

from a traditional public forum because it does not want their message to be 
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expressed is not a valid government interest. The District Court erred in articulating 

a government interest never asserted by the City itself.  

2. Excluding Waldrop and Self from Founders Park Was Not 
Narrowly Tailored to Serve the City’s Alleged Interest 

 
Even if the City had a significant interest in protecting TriPride’s message, 

removing Waldrop and Self was not narrowly tailored to serve that interest. The 

District Court found that the restriction was narrowly tailored because they were 

moved “within the festival’s event area,” they used amplification, and they 

interacted with festival-goers. (Order, RE 113, PageID# 1802). The District Court 

found that any burden on Waldrop’s and Self’s speech “was infinitesimal, if not non-

existent.” (Order, RE 113, PageID# 1801).  

First, Waldrop and Self were removed outside the park which was the “main 

Festival area” and only were allowed within the security event area. The event area 

included an outer area that was the security perimeter, but this was not the “main 

Festival area.” “TriPride representatives requested that City officers move the 

Plaintiffs’ group from the main Festival area ….” (City’s Memo, RE 87, PageID# 

1100; Joint Statement, RE 78, PageID# 1002). The Festival occurred within 

Founders Park. By moving Waldrop and Self outside the park, they were removed 

from reaching the significant and primary audience, notwithstanding they 

technically were still within the event’s security footprint. The evidence shows that 

they only were able to communicate with the festival-goers that came to the outer 
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perimeter of the park to engage them. (Video, RE 88, Ex. A, PageID# 1263, at 0:00-

14:44). The evidence also shows that none of the actual Festival was occurring 

outside Founders Park, which is where Waldrop and Self were forced to remain. 

(Id.). Significantly, the City did not even require suspected violent protesters to 

remain in the “protest zones” created for threats to the Festival. Such protesters could 

go anywhere. (September Rice 30(b)(6) Depo., RE 90-7, Page ID# 1323-1324; Rice 

Depo., 90-6, Page ID# 1317, 1318). Obviously, inside the park, Waldrop and Self 

would have been able to move around and interact with festival-goers at any location 

within the Festival. Outside the Festival, they had to stand on a sidewalk and speak 

only to those festival-goers that chose to make their way to the outside perimeter of 

the park while even suspected violent protesters could enter the park and interact 

with anyone. Completely removing Waldrop and Self from Founders Park was not 

narrowly tailored.  

3. Excluding Waldrop and Self from the Festival Did Not Leave 
Ample Alternative Channels of Communication 

 
Even if the restriction on Waldrop’s and Self’s speech was content-neutral 

and was narrowly tailored to serve a significant government interest, the City did not 

leave ample alternative channels of communication. The District Court found that it 

did for the same erroneous reason it found the restriction narrowly-tailored -- 

Waldrop and Self were able to preach. (Order, RE 113, PageID# 31-32). However, 

a specific place where a message is communicated may be just as important as the 
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message itself. Thus, “a location across the street is not an ample alternative channel 

of communication when [a person] could have been standing in the park.” World 

Wide Street Preachers’ Fellowship v. Reed, 430 F. Supp. 2d 411, 415 (M.D. Pa. 

2006). In other words, “one is not to have the exercise of his liberty of expression in 

appropriate places abridged on the plea that it may be exercised in some other place.” 

Schneider v. State of New Jersey, 308 U.S. 147, 163 (1939). See also Minarcini v. 

Strongsville City School District, 571 F.2d 577, 582 (6th Cir. 1976) (same).  

Because the removal of Waldrop and Self from Founders Park does not satisfy 

intermediate scrutiny, clearly it does not satisfy strict scrutiny. In the constitutional 

context, strict scrutiny is an “exacting test,” requiring the restriction to be narrowly 

tailored to serve a compelling government interest. Turner Broad. Sys., Inc. v. 

F.C.C., 512 U.S. 622, 680 (1994). “It is not enough that the goals of the law be 

legitimate, or reasonable, or even praiseworthy. There must be some pressing public 

necessity, some essential value that has to be preserved; and even then the law must 

restrict as little speech as possible to serve that goal.” Id. (O’CONNOR, J., 

concurring in part and dissenting in part). Here, the removal of Waldrop and Self 

from Founders Park (while allowing suspected violent protestors inside the park) 

was not narrowly-tailored to serve a significant government interest; it clearly did 

not serve any compelling government interest. Notably, the District Court did not 

Case: 20-6434     Document: 22     Filed: 03/08/2021     Page: 51



44 
 

make any finding as to a compelling government interest, and the City never argued 

a compelling government interest.  

C. There was No Genuine Issue of any Material Fact with Respect to 
Waldrop’s and Self’s Due Process Claim 

 
The District Court did not address Waldrop’s and Self’s Due Process claim, 

finding the free speech analysis to be “outcome-determinative.” (Order, RE 113, 

PageID# 1779). However, apart from the First Amendment analysis, the District 

Court erred by denying Waldrop’s and Self’s Due Process claim.  

The City failed to adequately supervise and train its officers. Specifically, the 

City failed to instruct them that TriPride did not have the legal authority to have 

someone removed for any reason. The City’s officers were erroneously instructed 

that TriPride had been granted a City permit and could control access to the park, 

and could request that someone be removed for any reason. That erroneous training 

resulted in Waldrop’s and Self’s constitutional rights being violated. 

In City of Canton, Ohio v. Harris, 489 U.S. 378, 388 (1989), the Supreme 

Court held that the inadequacy of police training as a basis for § 1983 liability 

requires a finding of “deliberate indifference to the rights of persons with whom the 

police come into contact.” The Court addressed a claim that “if a concededly valid 

policy is unconstitutionally applied by a municipal employee, the city is liable if the 

employee has not been adequately trained and the constitutional wrong has been 

caused by that failure to train.” Id. at 387. The Court held further: 
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it may happen that, in light of the duties assigned to specific officers or 
employees the need for more or different training is so obvious, and the 
inadequacy so likely to result in the violation of constitutional rights, 
that the policymakers of the city can reasonably be said to have been 
deliberately indifferent to the need. In that event, the failure to provide 
proper training may fairly be said to represent a policy for which the 
city is responsible, and for which the city may be held liable if it 
actually causes injury. 
 

Id. at 390 (internal footnotes omitted). 

In the instant case, the “need for more or different training” was made obvious 

by the statement by the City’s own attorney that the First Amendment prevented 

TriPride from excluding anyone from the Festival based upon the message being 

contrary to TriPride’s message. (RE 90-5, PageID# 2305-2307). The need was also 

made obvious by the testimony of Sgt. Tallmadge that the City would never have a 

policy allowing an event organizer to exclude someone from an event that was free 

and open to the public. (Tallmadge Depo., RE 90-11, PageID# 1348). However, it is 

clear that the City trained its officers, prior to the Festival, contrary to its own City 

attorney’s understanding of the law. Such sloppy training can only be described as 

deliberate indifference. 

That the City’s officers received training that was contrary to the City 

attorney’s understanding of the law is evidenced by the City’s officers’ interaction 

with Waldrop and Self. The City’s officer, Lt. Peters, told Waldrop and Self that if 

they reentered Founders Park the Festival organizers “would tell us that they don’t 

want you there, you would be asked to leave; once you left you’re fine; if you went 
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back in then you could be cited.” (Peters Depo., RE 90-12, PageID# 1354). 

Lieutenant Peters told Waldrop and Self: “Y’all have already been told you’re not 

welcome over there, so you can’t go over there,” and “You will be arrested if you 

go over there.” (Peters Depo., RE 90-12, PageID# 1355). Lieutenant Peters testified 

that his statements were based upon the training he received on the morning of the 

event. (Peters Depo., RE 90-12, PageID# 1354-1355). The City’s officer, Thomas 

Dillard, told Waldrop and Self: “Back up, on the sidewalk. They got this rented.” 

(Answer, RE 90-13, PageID# 1368). The City’s officer, Sergeant Sparks, told 

Waldrop and Self “on this side of the sidewalk has [sic] been rented by a private 

company,” and “So now they want you out of their park.” (Id.). Sergeant Sparks told 

Waldrop and Self that TriPride’s permit allowed them to decide who they did not 

want in the Festival. (Id.). Another City officer, Sergeant Shepard, told Waldrop and 

Self “you guys have already been warned not to be back on the property,” and 

referred to Founders Park as “their property,” referring to TriPride. (Id.). 

In sum, due to the City’s erroneous training provided by the City to its officers 

the morning of the Festival, Waldrop’s and Self’s First Amendment rights were 

taken from them without the due process of law. Such conduct constitutes a violation 

of the Due Process Clause of the Fourteenth Amendment.  
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D. There was No Genuine Issue of any Material Fact with Respect to 
Waldrop’s and Self’s TRFRA Claim 

 
Tennessee’s Religious Freedom Restoration Act of 2009, Title 4, Chapter 21, 

Part 11, C.A. § 4-21-1101 (“TRFRA”), prohibits the City from substantially 

burdening religious exercise absent the City bringing forth evidence that the burden 

upon Waldrop and Self satisfies a compelling government interest in the least 

restrictive means possible. For the reasons discussed more fully above, the City’s 

actions substantially burden Waldrop’s and Self’s religious exercise with no 

evidence that such burden satisfies a compelling government interest in the least 

restrictive means possible. Accordingly, the District Court erred by denying 

Waldrop’s and Self’s TRFRA claim. 

V. THE CITY IS LIABLE FOR THE CONSTITUTIONAL VIOLATIONS 

The District Court found that, because it had found no constitutional violation, 

there was no municipal liability. (Order, RE 113, PageID# 1804). The Court then 

summarily addressed the municipal claim. (Order, RE 113, PageID# 1805-1808). 

The Court found that no officer acted in violation of Waldrop’s and Self’s free 

speech rights. (Order, RE 113, PageID# 1806). The Court then rejected Waldrop’s 

and Self’s failure to train claim, finding that there was no evidence of deliberate 

indifference. (Id. at 1806-1808).  

The City is liable for the violations of Waldrop’s and Self’s constitutional 

rights. It was the City that gave the training the officers received the morning of the 
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event. The City admitted that “the consensus of the special event committee was that 

TriPride could control who entered Founders Park, and that decision was 

communicated to all law enforcement personnel working the TriPride event.” (RFA 

Answers, RE 90-14, PageID# 1389-1391). The City admitted that the Special Events 

Committee is a policymaker. (City’s Memo, RE 87, PageID# 1102). The City 

admitted the City’s officers, acting under color of law, enforced a request from 

TriPride to move Waldrop and Self from Founders Park. (RFA Answers, RE 90-14, 

PageID# 1386-1387). The City specifically argues “TriPride representatives 

requested that City officers move the Plaintiffs’ group from the main Festival area 

….” The City’s officers threatened to arrest Waldrop and Self pursuant to the 

policies, practices, and customs adopted and approved by the City, and conducted 

themselves pursuant to the training provided by the City. (Peters Depo., RE 90-12, 

PageID# 1354-1355). The City admitted the City’s officers acted under color of law 

in enforcing TriPride’s requests to remove Waldrop and Self from the sidewalks and 

from the public park. (RFA Answers, RE 90-14, PageID# 1387-1388). The City 

admitted the City’s officers acted under color of law in all of their interactions with 

and conduct related to Waldrop and Self. (Joint Statement, RE 78, PageID# 1003). 

It is clear that the City was applying its policies by removing Waldrop and 

Self from Founders Park. The Policy authorizes the approval and issuance of Special 

Event permits. (Joint Statement, RE 78, PageID# 999). The City admits that the 
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Policy is its Policy. (RFA Answers, RE 90-14, PageID# 1380). The City admits that 

it granted TriPride a permit for Founders Park which is a public park owned and 

operated by the City. (Joint Statement, RE 78, PageID# 1000). On the morning of 

the Festival, officers were instructed, at the direction of the Chief of Police, that 

TriPride had “rented” Founders Park, and could “restrict who enter[ed] the festival 

area.” (Joint Statement, RE 78, PageID# 1001). The City admits that Waldrop and 

Self were removed from Founders Park based on the permit. (RFA Answers, RE 90-

14, PageID# 1386-1387; City’s Memo, RE 87, PageID# 1103). 

The City’s responsibility to correctly communicate the applicable legal 

standard (as admitted by the City’s attorney) was abandoned. The City 

communicated that TriPride could control access because the City granted a permit 

for the event. This is not a situation involving rogue police officers disobeying 

orders. The City cannot be allowed to train its officers to take specific actions, and 

then evade by claiming that the City is not responsible for the fact that its officers 

did exactly what the City instructed the officers to do. Waldrop and Self were 

removed based upon the City’s policy, expressed to its officers on the morning of 

the Festival, that TriPride could exclude anyone it wished because the City had 

issued a permit. The right to exclude was based upon TriPride’s permit, which was 

issued pursuant to the City’s Policy.  
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The District Court analyzed Connick v. Thompson, 563 U.S. 51, 63-64 (2011), 

which found deliberate indifference in a situation that was frequent – the attempted 

arrest of fleeing felons – and in which a lack of training would cause a predictable 

violation of citizens’ rights. (Order, RE 113, PageID# 1808). The District Court 

found that, by contrast, the Festival was unprecedented, “from the crowd size to the 

FBI’s involvement, and so on.” (Id.). However, the holding of events open to the 

public at which individuals may attempt to exercise First Amendment rights is 

anything but unprecedented. Indeed, if the District Court’s ruling is upheld, it is 

possible, if not likely, that every entity holding a special event in the City will seek 

the right to control access of who may enter the event, and what messages may be 

spoken at the event, without fear of running afoul of the Constitution.  

As set forth in detail above, the City exhibited deliberate indifference by 

failing to properly train its officers the morning of the Festival. In fact, the instruction 

given the officers was in direct opposition to the applicable legal standard as 

articulated by the City’s own attorney. The reason the City’s officers complied with 

the request from TriPride to remove Waldrop and Self was a complete failure by the 

City to communicate the correct legal standard. During the training session held the 

morning of the event, the City communicated to its officers that any person could be 

removed at the request of TriPride for any reason. The City argues this supports 

removal from the Festival. (City’s Memo, RE 87, PageID# 1103). Lieutenant Peters 
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testified that it was based upon this training that he instructed Waldrop and Self that, 

because TriPride did not want them in Founders Park, they could not go in, and that 

if they did, they would be arrested. (Peters Depo., RE 90-12, PageID# 1354-1355). 

Both the PowerPoint presentation and written material presented as part of the 

training contained the following instruction: “TriPride committee members have 

rented Founders Park and can restrict who enters the festival area.” (Joint Statement, 

RE 78, PageID# 1001; PowerPoint, RE 90-3, PageID# 1296; written training 

material, RE 90-4, PageID# 1302). Neither of these documents contain any 

limitation on TriPride’s authority. That training was contrary to both the City’s own 

attorney and the law.  

VI. THE DISTRICT COURT ERRED BY DENYING WALDROP’S AND 
SELF’S MOTION FOR PRELIMINARY INJUNCTION 
 
In addition to its summary judgment rulings, the District Court denied 

Waldrop’s and Self’s Motion for Preliminary Injunction in the same Order. (Order, 

RE 113, PageID# 1809). This Court has held that, in evaluating a motion for 

preliminary injunction, courts should consider four factors: 

(1) the movant’s likelihood of success on the merits; (2) whether the 
movant will suffer irreparable injury without a preliminary injunction; 
(3) whether issuance of a preliminary injunction would cause 
substantial harm to others; and (4) whether the public interest would be 
served by issuance of a preliminary injunction. 
 

McNeilly v. Land, 684 F.3d 611, 615 (6th Cir. 2012) (quoting American Imaging 

Services, Inc. v. Eagle–Picher Indus., Inc. (In re Eagle–Picher Indus., Inc.), 963 
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F.2d 855, 858 (6th Cir.1992)). This Court held further: “‘[T]he four considerations 

applicable to preliminary injunctions are factors to be balanced and not prerequisites 

that must be satisfied.’ ‘These factors simply guide the discretion of the court; they 

are not meant to be rigid and unbending requirements.” Id. (quoting American 

Imaging Services, 963 F.3d at 859). 

As set forth above, Waldrop and Self demonstrated a likelihood of success on 

the merits. The remaining factors also weigh in favor of granting Waldrop’s and 

Self’s motion.  

A. Waldrop and Self Will Suffer Irreparable Harm if Relief is Denied 
  

The Supreme Court has repeatedly held that “[t]he loss of First Amendment 

freedoms, for even minimal periods of time, unquestionably constitutes irreparable 

injury.” Elrod v. Burns, 427 U.S. 347, 373 (1976); see also Wallace v. Jaffree, 472 

U.S. 38, 44 n.22 (1985). The deprivation of such protected rights constitutes, a 

priori, irreparable harm and injury. Waldrop’s and Self’s loss covers much more 

than a minimal period: it is perpetual. Based on Waldrop’s and Self’s experience on 

September 15, 2018, they can expect the Policy and the City’s policies to be applied 

to their future constitutionally-protected activities in public spaces in the City. As 

alleged in the Verified Complaint, Waldrop and Self have concrete plans to engage 

in constitutionally-protected activities by peacefully expressing religious, political, 

and social speech in public spaces in the City. (First Amended Complaint, RE 62-1, 
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PageID# 819, 835). However, because of the unconstitutional enforcement of the 

Policy and the City’s policies, Waldrop and Self are unable to exercise their 

constitutional rights without fear of arrest, citation, or removal. This constitutes 

irreparable harm which they will suffer if a preliminary injunction is not granted. 

B. The Potential Harm to Others is Minimal, if not Nonexistent, in 
Comparison to the Irreparable Harm to Waldrop and Self 

 
The granting of an injunction will not harm the City, or anyone else. 

Waldrop’s and Self’s intended future exercise of their constitutional rights will cause 

no conceivable harm. Waldrop and Self seek only to peacefully distribute literature, 

display signs, and engage the public in conversation. There is no basis for the City 

to fear any disturbance, but even if there were, this fear would not in itself justify the 

aforementioned unconstitutional restriction on their speech. The Supreme Court 

recognized long ago, even in the context of a school setting, a setting which may 

expect more rigorous restrictions than public parks and sidewalks: 

[U]ndifferentiated fear or apprehension of disturbance is not enough to 
overcome the right to freedom of expression. Any departure from 
absolute regimentation may cause trouble. Any variation from the 
majority’s opinion may inspire fear. Any word spoken . . . that deviates 
from the views of another person may start an argument or cause a 
disturbance. But our Constitution says we must take this risk, 
Terminiello v. Chicago, 337 U.S. 1 (1949); and our history says that it 
is this sort of hazardous freedom – this kind of openness – that is the 
basis of our national strength and of the independence and vigor of 
Americans who grow up and live in this relatively permissive, often 
disputatious, society. 
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Tinker v. Des Moines Ind. Community Sch. Dist., 393 U.S. 503, 508-509 (1969). 

Granting Waldrop’s and Self’s request for a preliminary injunction would cause no 

harm. 

C. A Preliminary Injunction Will Serve the Public Interest 

Granting a preliminary injunction and prohibiting the unconstitutional 

enforcement of the Policy and the City’s policies clearly is in the public interest. The 

protection of constitutional rights is of the highest public interest. See Elrod, 427 

U.S. at 373. Protecting constitutional rights is ipso facto in the interest of the general 

public. See Machesky v. Bizzell, 414 F.2d 283, 288-90 (5th Cir. 1969) (“First 

Amendment rights are not private rights . . . so much as they are rights of the general 

public”); see also Bond v. Floyd, 385 U.S. 116, 136 (1966) (speaking of First 

Amendment protection of “the interest of the public in hearing all sides of a public 

issue”). In a constitutional system, the public interest is served when constitutional 

freedoms are supported by the courts. The fundamental public policy of the Free 

Speech and Free Exercise Clauses of the First Amendment is based on the realization 

that free speech and the free exercise of religion are in the public interest. 

Accordingly, the District Court erred by denying Waldrop’s and Self’s Motion 

for Preliminary Injunction.  
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CONCLUSION 

For the foregoing reasons, the District Court erred by granting the City’s 

Motion for Summary Judgment, by denying Waldrop’s and Self’s Motion for 

Summary Judgment, and by denying Waldrop’s and Self’s Motion for Preliminary 

Injunction. Accordingly, this Court should reverse the granting of the City’s 

summary judgment, enter summary judgment for Waldrop and Self, and grant 

Waldrop’s and Self’s Motion for Preliminary Injunction, and grant any further relief 

that is equitable and just.
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Frederick H. Nelson, Esq. 
Florida Bar No. 0990523 
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ADDENDUM 

1. RE 18-5, Declaration of Ron Adkins, PageID Range 133-135 

2. RE 38, Waldrop’s and Self’s Motion for Preliminary Injunction, PageID 
Range 278-281 

 
3. RE 41, City’s Memorandum in Opposition to Waldrop’s and Self’s 

Motion for Preliminary Injunction, PageID Range 308-319 
 
4. RE 48, May 21, 2020, Order, PageID Range 336-338 
 
5. RE 62-1, First Amended Complaint, PageID Range 814-856 

6. RE 78, Joint Statement of Undisputed Facts, PageID Range 999-1004 

7. RE 86, City’s Motion for Summary Judgment, PageID Range 1077-1082 
 
8. RE 87, City’s Memorandum in Support of its Motion for Summary 

Judgment, PageID Range 1083-1110 
 
9. RE 87-10, June 25, 2020 Deposition of Brian Rice, PageID Range 1206-

1219 
 
10. RE 88, Ex. A, Video titled “Tri-Cities Pride 2018,” PageID Range 1263-

1264 
 
11. RE 89, Waldrop’s and Self’s Motion for Summary Judgment, PageID 

Range 1265-1268 
 
12. RE 90-2, Deposition of Sheri Keenan, PageID Range 1287-1289 

13. RE 90-3, PowerPoint presentation, PageID Range 1290-1299 
 
14. RE 90-4, written training material, PageID Range 1300-1302 
 
15. RE 90-5, Deposition of TriPride’s Rule 30(b)(6) representative, Kenn 

Lyon, PageID Range 1303-1307 
 
16. RE 90-6, Deposition of Major Brian Rice, PageID Range 1308-1319 
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17. RE 90-7, September 14, 2020, Deposition of the City’s Rule 30(b)(6) 
representative, Major Brian Rice, PageID Range 1320-1324 

 
18. RE 90-8, Deposition of Billy Church, PageID Range 1325-1332 
 
19. RE 90-9, June 26, 2020, Deposition of the City’s Rule 30(b)(6) 

representative, Major Rice, PageID Range 1333-1340 
 
20. RE 90-10, Deposition of Kenn Lyon, PageID Range 1341-1344 
 
21. RE 90-11, Deposition of Jim Tallmadge, PageID Range 1345-1349 
 
22. RE 90-12, Deposition of Kevin Peters, PageID Range 1350-1355 
 
23. RE 90-13, Answer of the City of Johnson City, Tennessee to Plaintiffs’ 

First Amended Complaint, PageID Range 1356-1376 
 
24. RE 90-14, Answer of Johnson City, Tennessee to Plaintiffs’ First Requests 

for Admission, PageID Range 1377-1392 
 
25. RE 91, Waldrop’s and Self’s Memorandum in Support of Their Motion 

for Summary Judgment, PageID Range 1393-1412 
 
26. RE 97, City’s Memorandum in Opposition to Waldrop’s and Self’s 

Motion for Summary Judgment, PageID Range 1470-1494 
 
27. RE 99-2, Transcript of Hearing on City’s Motion for Protective Order, 

PageID Range 1614-1653 
 
28. RE 113, Memorandum Opinion, PageID Range 1772-1809 
 
29. RE 119, Notice of Appeal, PageID Range 1861-1863 
 
30. RE 123, Transcript of Hearing on Waldrop’s and Self’s Motion for 

Preliminary Injunction, PageID Range 1869-1923 
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