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1

Barry Allred (“Plaintiff” and “Petitioner”), on behalf of himself and all others similarly situated,

2 by and through his undersigned counsel, hereby brings this action against Defendant the City of San Diego
3 and Defendant the City of San Diego Public Utilities Department (collectively “Defendants”), and upon
4 information and belief and investigation of counsel, alleges as follows:
I.

5
6

1.

INTRODUCTION

This action alleges that the City of San Diego Public Utilities Department (“SDPUD”)

7 unlawfully charges and collects service fees from residential and commercial (“R&C”) account customers
8 for wastewater services that are actually provided to SDPUD’s industrial customers throughout the
9 utility’s service area including industrial customers outside of San Diego.
10

2.

These excess charges levied on R&C customers are illegal taxes under the California

11 Constitution as well as unlawful fees under California’s Government Code.
12

3.

These fees imposed on residential and commercial customers unlawfully subsidize

13 SDPUD’s industrial wastewater customers, which pay far less than the actual cost of their service
14 throughout the service region.
15

4.

Because the SDPUD fails to collect from industrial users all but a fraction of the cost of

16 the service provided to those customers, including accounts outside the City of San Diego, those costs are
17 imposed on R&C customers within the City of San Diego instead.
18

5.

This practice unlawfully subsidizes selected private industrial wastewater-discharging

19 businesses at the expense of City of San Diego R&C customers.
20

6.

The SDPUD is required, by state law, by the California Constitution, and by its own

21 published rate policy, to impose on R&C customers only such fees as are reasonably related to the cost of
22 wastewater services actually provided to those customers’ properties.
23

7.

The excess fees that SDPUD imposes on its R&C customers to make up for the agency’s

24 failure to collect service fees from industrial users are unrelated to the cost of providing service to R&C
25 customers and are therefore not only an improper fee but an illegal tax as well. California Const. Art. XIII
26 D.
27

8.

This Writ Petition and proposed Class Action accordingly seeks to compel the City of San

28 Diego to cease these illegal and unconstitutional practices and to reimburse its residential and commercial
1
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1 account ratepayers for illegal taxes and fees that the SDPUD has charged and continues to charge those
2 customers.
II.

3
4

9.

JURISDICTION AND VENUE

Plaintiff, individually and on behalf of all others similarly situated, brings this action in

5 this Court pursuant to the California Constitution, Article VI, Section 10, and Section 382 of the California
6 Civil Code. This Court has subject matter jurisdiction over both the Writ Petition and the proposed class
7 action.
8

10.

Defendants are governmental entities located in and acting within the State of California

9 and the County of San Diego. The exercise of personal jurisdiction over these Defendants by this Court is
10 therefore proper.
11

11.

Venue is proper in this Court because each Defendant is a governmental entity located and

12 operating in this county. All of the decisions, transactions, and illegal taxes and fees complained of herein
13 occurred in this county including specifically the transactions between Plaintiff and Defendants.
III.

14

PARTIES

15

13.

Plaintiff and Petitioner Barry Allred lives in and is a resident of the City of San Diego.

16

14.

Mr. Allred is currently and has during the proposed Class Period been a customer of the

17 City of San Diego PUD.
18

15.

Plaintiff has paid and continues to pay SDPUD for sewer and wastewater service to a

19 residential property during the proposed Class period described herein.
20

16.

Plaintiff has standing to assert the claims set forth herein on his own behalf and for a

21 proposed class of similarly situated persons.
22

17.

Plaintiff has exhausted all administrative or other remedies available before commencing

23 this action. Plaintiff further has public interest standing to prosecute the claims of all other individuals
24 constituting the proposed Class.
25

18.

Defendant City of San Diego is a California Charter city and municipal corporation

26 located in San Diego County.
27

19.

Defendant the San Diego Public Utilities Department (SDPUD) is the City of San Diego

28 department responsible for, among other services, wastewater and sewer services provided to residents,
2
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1 commercial businesses, industrial users, and others within the SDPUD service area, which includes but
2 is not limited to the City of San Diego.
3

20.

The true names and capacities of Defendants sued as Does 1 through 10 are unknown to

4 Plaintiff at this time. Plaintiff therefore sues said Defendants by such fictitious names. Plaintiff will
5 amend this Complaint to allege the true names and capacities of Does 1 through 1,000 when ascertained.
6 Plaintiff is informed and believes, and thereupon alleges, that each of the Doe Defendants, jointly and
7 severally, are in some manner responsible for the damages alleged herein. Any reference to “Defendant”
8 includes Doe 1 though 10, inclusive.
IV.

9
10

21.

GOVERNMENT CLAIMS REQUIREMENTS

On June 3, 2021, Plaintiff/Petitioner presented to Defendants a written claim, using the

11 required city form, for a refund of excess and unlawful fees and illegal taxes paid to the City of San Diego
12 for wastewater services to date as described herein, on behalf of himself and others similarly situated.
13

22.

That written claim complied with the requirements of the California Government Claims

14 Act, Cal. Gov’t Code §910, et seq.
15

23.

Defendants failed to respond to those claims within the statutory 45-day period.

16

24.

Plaintiff has exhausted all meaningful administrative remedies available to him.

17

25.

Plaintiff therefore has complied with the Government Claims Act and accordingly has

18 standing to present the claims described herein.
V.

19
20

26.

FACTUAL ALLEGATIONS

The City of San Diego, through its Public Utilities Department (SDPUD), provides

21 wastewater sewerage and wastewater treatment services to residential, commercial, and industrial
22 customers within its designated service area.
23

27.

That service area includes both the City of San Diego and several additional municipal

24 service areas and participating utility agency service areas. Table 1, below, shows municipalities and
25 agencies contracting for wastewater treatment services from outside the City of San Diego.
26

28.

The SDPUD is a department of the City of San Diego that is mandated to provide sewerage

27 and wastewater treatment services to customers, and to bill customers for those services consistent with
28 its published fee rates and policies.
3
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1

29.

Administratively, SDPUD separates “Industrial” wastewater-discharging customers from

2 “Residential and Commercial” (“R&C”)wastewater customers; the latter two are grouped together.
3

30.

Because industrial wastewater discharges are in general significantly different in both

4 quality and quantity from R&C discharges, industrial accounts are handled separately under SDPUD’s
5 Industrial Wastewater Control Program (IWCP).
6

31.

The IWCP service area extends beyond the City of San Diego boundaries.

7

32.

The IWCP program collects and processes wastewater from additional municipal service

8 areas and water districts within the county of San Diego but outside the City of San Diego. Participating
9 San Diego County municipalities and agencies are listed below in Table 1.
10

33.

Through the IWCP, SDPUD in theory is required to levy sufficient fees for wastewater

11 collection and treatment service on industrial wastewater discharging customers to fully cover the cost
12 of providing service to those customers.
13

34.

In fact, however, the IWCP continually fails to collect all but a fraction of the necessary

14 fees from industrial discharge customers.
15

35.

Because SDPUD has no legitimate means by which it can make up for its failure to assess

16 and collect fees from its industrial customers, the agency makes up that deficit by collecting unlawful
17 excess fees from SDPUD’s Residential and Commercial customers.
18

36.

SDPUD also fails to collect adequate service fees from its customers outside the City of

19 San Diego. This shortfall is also improperly charged to San Diego R&C customers.
20

37.

Table 1, below, shows municipalities and agencies outside the City of San Diego to which

21 SDPUD also provides wastewater sewerage and treatment services.
22

Table 1: Municipalities and Agencies Contracting with SDPUD for Wastewater Service

23
24

Chula Vista

National City

Coronado

Poway

27

Del Mar

Alpine Service Area

28

El Cajon

East Otay Mesa Service Area

25
26
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1
2
3
4

Imperial Beach

Lakeside Service Area

La Mesa

Spring Valley Service Area

Lemon Grove

Winter Gardens Service Area

5
6
7
8

A. Public utilities in California, including San Diego PUD, are required by law to assess
property-related service fees only for the cost to provide that service to that property.

9
10

38.

Public utility agencies in California operate under express requirements set forth in the

11 state Government Code and the California Constitution for cost allocation and rate setting for any fees
12 that are “property-related.” California Constitution, Art. XIII D, Section 2(h).
13

39.

These constitutional requirements were established by a public referendum entitled

14 Proposition 218 which amended the California Constitution.
15

40.

As established by Proposition 218, any such “property related” fees must be proportional

16 to and must not exceed the cost of providing those services to that property and must be used by the
17 municipality to defray the actual cost of providing those services.
18

41.

Further, California’s Government Code Section 54999.7 requires that any fees assessed

19 by public agencies must be proportional to the cost of the services provided.
20

42.

Government Code Section 54999.7 requires that fees for public utility service other than

21 electricity or gas “must not exceed the reasonable cost of providing the utility service.”
22

43.

In addition, and more specifically, Government Code Section 50076, adopted pursuant to

23 Proposition 13, states that any charge or fee is a “special tax” unless “the fee does not exceed the
24 reasonable cost of providing the service or regulatory activity for which the fee is charged[.]”
25

44.

Government Code Section 50076 further requires that any fees assessed must not be used

26 to collect money “for general revenue purposes.” If the proceeds from a fee are used for general revenue
27 purposes the fee is a tax.
28

45.

Sewer and wastewater treatment services are billed to property owners with their annual
5
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1 property tax bills and are assessed upon and collected for each property. These fees are assessed in San
2 Diego on an address- or location-specific basis and are collected along with annual property taxes on that
3 property.
4

46.

Sewer and wastewater treatment services are property-related services.

5

47.

Wastewater and sewerage service fees are therefore “property-related” fees under the

6 California Constitution.
7

48.

All fees for sewer and wastewater service must therefore comply with the constitutional

8 requirements of Proposition 218.
9

49.

Under Proposition 218, any revenues from a property-related fee or charge cannot exceed

10 the cost of providing the service for which the fee is assessed.
11

50.

Further, Proposition 218 also requires that revenues derived from the fee cannot be used

12 for any purpose other than that for which the fee is assessed. See, Cal. Const. Art. XIII D, Section 6(b)(1)13 (3).)
14

51.

Government agencies that assess fees for property-related services bear the burden of

15 demonstrating that each of these requirements is met. Cal. Const Art. XIII C, Section 1.
16

52.

Any fee assessed by a public wastewater utility must therefore bear a direct relationship

17 to the cost of the service provided. Such fees must not exceed the cost of providing that service to the
18 property assessed, and the funds derived from the fees must not be used for any purpose other than
19 delivering to that property those services for which the fees are assessed.
20

53.

Wastewater service fees charged by SDPUD to Residential and Commercial customers

21 violate all of these criteria and are therefore both illegal fees and illegal taxes under California law.
22

B. A 2013 city audit found that SDPUD failed to collect sewer and wastewater fees from

23

industrial wastewater dischargers and was charging excess fees to residential and

24

commercial customers to compensate for the agency’s shortfall.

25

54.

In 2013, the City of San Diego Office of the City Auditor (OCA) conducted an audit of

26 SDPUD’s Industrial Wastewater Control Program (IWCP).
27

55.

The IWCP is the administrative program within SDPUD that is responsible for issuing

28 sewer permits to industrial users and for recommending, billing, and collecting fees for sewer and
6
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1 wastewater treatment services provided to those users.
2

56.

IWCP permittees are exclusively industrial wastewater dischargers.

3

57.

Because industrial wastewaters may be orders of magnitude greater in volume and may

4 contain substances and contaminant loads that place greater demands on treatment infrastructure, the
5 permitting process is far more resource-intensive for such users and wastewater treatment is typically far
6 more expensive on a per-property basis.
7

58.

It is essential for that reason that SDPUD accurately assess, account for, and collect the

8 fees owed to it from industrial users.
9

59.

The OCA found in 2013, however, that the IWCP was characterized by “outdated fees,

10 billing lapses, and inadequate controls [that] limited program cost recovery from IWCP permittees.”1
11

60.

In its 2013 report, the Audit Committee found that “IWCP did not achieve adequate cost

12 recovery” from industrial wastewater dischargers.
13

61.

Further, because of the agency’s error-riddled billing and collection practices the IWCP

14 has repeatedly failed to collect even the small fraction of fees for service that it does assess on Industrial
15 discharge customers.
16

62.

The 2013 Audit disclosed that “between FY 2010 and FY 2012, billable costs exceeded

17 revenues by about $8.3 million – meaning that only 15 percent of billable costs were recovered through
18 program fees charged to regulated businesses.”2
19

63.

The remaining 85% of costs for the IWCP industrial discharge program services, the Audit

20 found, “were offset by charges to other ratepayers, including residential and commercial customers” and
21 that “the vast majority of program costs were being passed on to non-IWCP users via wastewater
22 rates[.]”3
23

64.

The Audit therefore concluded in 2013 that illegal taxes or fees already “may have been

24 charged” to R&C customers to offset millions of dollars that should have been collected from IWCP
25
26
1

City of San Diego, Office of the City Auditor: “Follow Up Performance Audit of the Industrial
Wastewater Control Program”, July 2020; OCA-21-001.
28 2 Id. at Page 1.
3
Id. at Page 2.
7
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1 customers but were not.4
2

65.

In its 2013 Audit Report - the public version - the OCA made 13 separate findings of

3 practices that SDPUD was required to implement to correct the agency’s critical failures in financial
4 controls, billing, and fee collection.
5

66.

These were recommendations SDPUD was required to implement to correct the agency’s

6 improper and “possibly illegal” collection of excess fees from its R&C customers.
7

67.

In a 2020 follow up to the 2013 Audit, however, the OCA found that at least ten of the

8 thirteen of the audit’s required recommendations had never been implemented and that as a result the
9 improper fee collection practices had continued essentially unchanged between 2013 and 2020.
10

C. The city’s 2020 follow-up report found that SDPUD had failed to correct its

11

improper fee collection practices, and that Residential and Commercial customers

12

were still being overcharged to make up for the agency’s failure to collect fees from

13

IWCP accounts.

14

68.

In 2020 the OCA performed a follow-up assessment to its 2013 audit.

15

69.

The OCA found in 2020 that after seven years the IWCP had failed to implement nearly

16 all of the 2013 audit recommendations and had failed in general to correct any of the fee calculation,
17 billing, and fee collection errors found in 2013.
18

70.

OCA concluded that SDPUD had essentially made no progress on correcting its 2013

19 audit findings of improper fee collection from Residential and Commercial customers.
20

71.

The OCA found in 2020 that between the years of 2010 and 2019, $33.3 million in fees –

21 86% of total IWCP fees during that period – that should have been collected from IWCP accounts had
22 been charged to and collected from R&C customers instead.
D. SDPUD continues to overcharge Residential & Commercial customers in violation

23

of California law to offset chronic shortfalls in fees collected from Industrial users.

24
25

72.

The OCA found in its 2013 Audit that the IWCP was failing to collect fees from industrial

26 users and instead charged excess fees to R&C customers to compensate for this ongoing failure.
27

4

The city auditor was careful not to include in its 2013 public report the explicit legal conclusion that
28 SDPUD was collecting illegal taxes, but rather “raised the possibility.” The OCA instead issued a
confidential memorandum to the Mayor of San Diego discussing this “possibility” in greater detail.
8
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1

73.

The 2020 Audit found that “the issues we identified in 2013 remain largely unaddressed.”

2

74.

In its 2020 review, OCA concluded not only that at least $33.3 million of the fees assessed

3 by the SDPUD on Residential and Commercial customers between 2010 and 2019 were improper, but
4 that SDPUD continued to fail to match the fees charged to R&C customers to the cost of providing service
5 to those customers and instead continued to overcharge R&C customers to offset undercharges and under6 collection of fees from SDPUD’s IWCP customers.
7

75.

The 2020 follow up audit report found that unless SDPUD quickly implemented

8 significant corrective actions the improper and unlawful fee collections practices were likely to continue
9 as they had for well over a decade.
10

76.

Among other findings, the OCA found in 2020 that “although City regulations and

11 policies require fees to be regularly reviewed and updated, we found that many IWCP fees had not been
12 updated since as far back as 1984.” (emphasis added)
13

77.

From FY 2010 through FY 2019, IWCP costs of providing service to Industrial discharge

14 customers totaled approximately $38.8 million.
15

78.

Of those costs, only $5.5 million, or 14%, was recovered from IWCP (industrial)

16 permittees.
17

79.

The remaining $33.3 million – 86% of the costs attributable to the industrial discharger

18 program – had been passed on to other wastewater customers in the form of excessive and unlawful rates
19 and fees.
20

80.

The $33.3 million in improper fees collected from R&C customers between 2010 and

21 2019 constitute illegal fees under state and municipal regulations, and SDPUD policy, and an illegal tax
22 under the California Constitution.
23

81.

The OCA found that “these cost recovery practices remain out of compliance with City

24 regulations and policies” and that “more seriously, the possibility remains that, by passing on most
25 program costs to other wastewater customers, the City may not be complying with Prop. 218.”5
26

82.

SDPUD’s fees to R&C customers in fact continue to violate Government Code Sections

27
28

5

See Footnote 2, above.
9
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1 54999.7 and 50076, and the California Constitution, as well as violating the terms of service warranted
2 by SDPUD to its R&C customers.
3

83.

The OCA further found that these subsidies “came exclusively from San Diego [R&C]

4 wastewater customers, even though IWCP serves the larger metro area” which includes additional
5 wastewater service areas and authorities (see Table 1).
6

84.

The 2020 Audit found that “[SD]PUD has again failed to bill many IWCP permittees

7 [dischargers] outside the City [of San Diego.]” OCA 21-001, Jul 2020.
8

85.

Because of SDPUD’s unlawful fee setting and negligent collection practices, R&C

9 customers have been subsidizing selected private businesses, both within the City of San Diego and in
10 surrounding areas, for over a decade.
11

86.

On March 25, 2021, the City of San Diego PUD announced that it was planning on

12 increasing sewer charges for all customers by a staged series of fee increases over the years 2022 – 2025.
13

87.

SDPUD’s proposed fee increases will not compensate Plaintiff or the proposed class for

14 the years of illegal taxes and unlawful fees that the SDPUD has collected from R&C customers or correct
15 that continuing wrong.
16

88.

This action therefore seeks to compel the City of San Diego and SDPUD to cease

17 assessing and collecting improper fees and illegal taxes from R&C customers and to refund to R&C
18 customers all such improper fees and taxes illegally collected during the proposed Class Period.
VI.

19
20

89.

DELAYED DISCOVERY

Plaintiff did not discover until May 2021 that the fees he paid to SDPUD for sewer and

21 wastewater services for his property were unlawful and were not being used solely to provide service to
22 his and class members’ properties but to subsidize industrial wastewater dischargers instead.
23

90.

Plaintiff is a reasonably diligent consumer of public utility services who exercised

24 reasonable care in paying his SDPUD sewer and wastewater bills.
25

91.

Nevertheless, he would not have been able to discover Defendants’ deceptive and unlawful

26 practices and lacked the means to discover them given that, like nearly all consumers, he relies on and is
27 entitled to rely on the city and agency’s obligations to conduct its operations and impose fees on customers
28 only in compliance with its published policies, city and state law, and the California Constitution.
10
Allred v. City of San Diego, et al.
VERIFIED WRIT PETITION AND CLASS ACTION COMPLAINT

1

92.

Furthermore, Defendants’ opaque practices and procedures impeded Plaintiff’s and the

2 Class members’ abilities to discover the deceptive and unlawful practices throughout the Class Period.
3

93.

Because Defendants actively concealed the illegal conduct, preventing Plaintiff and the

4 Class from discovering the contractual violations and violations of state law and the state Constitution,
5 Plaintiff and the Class are entitled to delayed discovery and an extended Class Period tolling the
6 applicable statute of limitations.
VII.

7
8

94.

CLASS ACTION ALLEGATIONS

Plaintiff brings this action on behalf of himself and all others similarly situated (the

9 “Class”) pursuant to California Civil Code Section 382.
10

95.

The Class is defined as follows:

11

All San Diego SDPUD customers who paid bills assessed by the SDPUD for wastewater

12

service provided to a residential or commercial account at an address within the City of

13

San Diego, on or after January 1, 2009 and until the date the Class is certified by the

14

Court, excluding Defendants and Defendants’ officers, directors, employees, agents, and

15

affiliates, and the Court and its staff.

16

96.

During the Class Period, Defendants unlawfully imposed fees and taxes on Class members

17 which subsidized industrial wastewater dischargers at the expense of R&C customers, in violation of the
18 city’s stated and warranted rate policy, state law, and the California Constitution.
19

97.

Class members during the proposed Class Period paid these illegal taxes and fees and

20 incurred the same injuries as alleged herein for the Plaintiff.
21

98.

The proposed Class meets all criteria for a class action, including numerosity, typicality,

22 superiority, and adequacy of representation; there is a well-defined community of interest in questions of
23 law and fact common to the Class.
24

99.

The proposed Class satisfies numerosity. R&C accounts within the City of San Diego

25 number over one hundred thousand. Individual joinder of the class members in this action is impractical.
26 Addressing the class members’ claims through this class action will benefit Class members, the parties,
27 and the courts.
28

100.

The proposed Class satisfies typicality. Plaintiff’s claims are typical of and are not
11
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1 antagonistic to the claims of other Class members. Plaintiff and the class members all paid San Diego
2 SDPUD sewer account bills which included the above-described excess and illegal taxes or fees and were
3 deprived of money as a result.
4

101.

The proposed Class satisfies superiority. A class action is superior to any other means for

5 adjudication of the Class members’ claims because each class member’s claim is modest, estimated to be
6 on the order of $50.00. It would be impractical for individual class members to bring individual lawsuits
7 to vindicate their claims. If this action is not brought as a class action, Defendants can continue to deceive
8 their customers, impose illegal fees and taxes, violate the state Constitution, and retain monies illegally
9 collected from the Class.
10

102.

Because Defendants’ unlawful fees and taxes were collected uniformly from all R&C

11 account included in the Class, all Class members including Plaintiff were deceived and unlawfully billed.
12

103.

The proposed Class representative satisfies adequacy of representation. Plaintiff is an

13 adequate representative of the Class as he seeks relief for the Class, his interests do not conflict with the
14 interests of the Class members, and he has no interests incompatible with those of other class members.
15 Plaintiff has retained counsel competent in the prosecution of consumer fraud and class action litigation.
16

104.

There is a well-defined community of interest in questions of law and fact common to the

17 Class, and these predominate over any individual questions affecting individual Class members in this
18 action.
19
20

105.

Questions of law and fact common to Plaintiff and the Class include:
a.

21
22

wastewater dischargers;
b.

23
24

c.

Whether those fees collected from the Class constituted improper fees under
published City of San Diego SDPUD fee-setting policy;

d.

27
28

Whether Defendants charged excess fees to R&C customers in the City of
San Diego to compensate for the resulting shortfall instead;

25
26

Whether Defendants failed to collect the full cost of service from industrial

Whether those fees collected from the Class constituted improper fees under
California’s Government Code;

e.

Whether those fees collected from the Class violated the State of
12
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1

California’s Constitution under Proposition 218;

2

f.

3

Whether excess fees collected from the Class were illegal taxes under
Proposition 218/California Const. Art. XIII D;

4

g.

5

Whether Defendants’ conduct abridged Plaintiff’s and the Class’s state
constitutional rights;

6

h.

7

Whether Defendants should be required to refund illegal taxes collected
from the Class;

8

i.

9

Whether the statute of limitations should be tolled on behalf of the Class
due to Defendants’ deliberate and knowing deceptive conduct in concealing

10

that they were imposing unlawful taxes and fees;

11

j.

Whether Plaintiff/Petitioner is entitled to a Writ of Mandate;

12

k.

Whether Plaintiff and the Class are entitled to restitution, rescission, actual

13

damages, attorney fees and costs of suit, and injunctive relief; and

14

l.

15

Whether members of the Class are entitled to any such further relief as the
Court deems appropriate.

16

106.

Class members lost money as a result of Defendants’ unlawful behavior.

17

107.

Further, Defendants have acted on grounds applicable to the entire Class, making final

18 declaratory or injunctive relief appropriate for the Class as a whole.
19

108.

VIII.

20

CAUSES OF ACTION

First Cause of Action: Petition for Writ of Mandate

21
22

Class treatment is therefore appropriate for this Action.

100.

Plaintiff/Petitioner realleges and incorporates by reference each of the allegations made

23 elsewhere in the Complaint as if set forth in full herein.
24

101.

Defendants/Respondents are required by state law to comply with the California

25 Constitution, Article XIII D, Section 6(b), as compelled by Proposition 218.
26

102.

Under those provisions, Respondents are now and were at all times relevant required to

27 assess on and collect from R&C customers only such fees for wastewater services as are necessary to
28 offset the actual costs to provide those services, and to use all monies collected exclusively to provide
13
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1 those services to R&C customers.
2

103.

Respondents violated and continue to violate these provisions of Proposition 218 and the

3 California Constitution.
4

104.

Defendants are and at all times relevant were aware that the fees assessed to R&C

5 customers included charges to offset uncollected costs of providing sewer service to IWCP customers
6 both within and outside the City of San Diego.
7

105.

As a result of Respondents’ violations, Plaintiff and the Class suffered and continue to

8 suffer ascertainable losses in the form of the excess fees they paid and continue to pay, which they would
9 not if Defendants had complied with Proposition 218.
10

106.

Petitioner has a present right to Defendants’ compliance with the California Constitution

11 and California state law, and therefore to Defendants’ performance of the required fee-setting and levying
12 of duties.
13

107.

Defendants’ violations are continuing.

14

108.

Defendants have the power and ability to rectify these violations.

15

109.

Plaintiff therefore petitions for a writ of mandate pursuant to California Code of Civil

16 Procedure 1085 compelling Defendants to comply with these mandatory duties to comply with the
17 California Constitution and reimbursing to Plaintiff and the proposed Class all fees unlawfully collected.
18

110.

Plaintiff and the proposed Class have no plain, speedy, and adequate remedy at law.

19

Second Cause of Action: Violation of California Constitution, Proposition 218

20

Declaratory, Injunctive, and Equitable Relief

21

111.

Plaintiff realleges and incorporates by reference each and every allegation contained

22 elsewhere in this Complaint as if fully set forth herein.
23

112.

Defendants’ conduct violated the California Constitution, Article XIII D, because the fees

24 that Defendants charged to and collected from Plaintiff and the proposed Class for wastewater services
25 at their properties were an illegal tax exceeding the cost to provide those services to those properties.
26

113.

The fees Defendants charged to Plaintiff and the proposed Class further violate the

27 California Constitution, Article XIII D, section 6, subsections (b)(1) and (b)(2), because those fees were
28 used to compensate for monies uncollected from the provision of wastewater services to industrial users,
14
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1 a purpose other than the use for which those fees were collected from Residential and Commercial users.
2

114.

Defendants’ conduct further violated the California Constitution, Article XIII D, section

3 6, subdivision (b)(3), because the fees that Defendants charged to and collected from Plaintiff and the
4 proposed Class for wastewater services at their properties were an illegal tax exceeding the proportional
5 cost to provide those services attributable to the parcel to which the fees were assessed.
6

115.

These constitutional violations are the direct result of Defendants’ actions and may be

7 redressed by Defendants’ correction of those actions, retrospectively and prospectively.
8

116.

This is an active controversy between the parties. Defendants unlawfully retain fees that

9 were collected from Plaintiff and the proposed Class in violation of the California Constitution and
10 continue to collect such fees unlawfully.
11

117.

Plaintiff does not have an adequate remedy at law.

12

118.

Plaintiff therefore seeks declaratory and injunctive relief.

13

119.

Plaintiff seeks declaratory relief declaring the rights of and obligations the parties in this

14 active conflict.
15

120.

Plaintiff seeks a declaration that the fees described above in this action that have been

16 imposed and continue to be imposed on Plaintiff and the proposed Class violate the California
17 Constitution.
18

121.

Plaintiff further seeks injunctive relief and restitution, to prevent Defendants from

19 continuing to impose these unconstitutional and unlawful fees and to return to Plaintiff and the proposed
20 Class all such fees illegally collected during the proposed Class period.
21

122.

Unless enjoined by this Court, Defendants will continue to impose and collect unlawful

22 fees from Plaintiff and the proposed Class.
23

123.

Plaintiff and the proposed Class have sustained damages as a direct result of Defendants’

24 constitutional violations.
25

124.

The Court has the equitable power to return to Plaintiff and the proposed Class all such

26 monies unlawfully collected.
Third Cause of Action: Money Had and Received

27
28

109.

Plaintiff realleges and incorporates by reference the allegations made elsewhere in the
15
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1 Complaint as if set forth in full herein.
2

110.

Defendants received excess monies from Plaintiff and the Class as a result of improper

3 fees and unlawful taxes assessed for property-related services in violation of the California Constitution
4 and California state law.
5

111.

Defendants benefitted from receipt of this money.

6

112.

As a result of Defendants’ violations, Plaintiff and the Class suffered ascertainable losses

7 in the form of the cost premiums they paid for wastewater services to compensate for fees that SDPUD
8 improperly failed to collect from IWCP customers.
9

113.

Under principles of equity and good conscience, Defendants should not be permitted to

10 retain this money.
11

114.

Plaintiff and the members of the Class are thus entitled to recovery of the funds they

12 expended which were used to unlawfully subsidize the services provided to IWCP permittees.
Fourth Cause of Action: Breach of Express Warranty

13
14

115.

Plaintiff realleges and incorporates by reference the allegations found elsewhere in the

15 Complaint as if set forth in full herein.
16

116.

Defendants warranted to Plaintiff and the proposed Class, as a promise and statement of

17 fact, that the fees charged to R&C customers would not exceed the actual cost of providing those services.
18

117.

As described herein, Defendants breached that warranty.

19

118.

Defendants charged Plaintiff and the Class fees that included a preponderance of the cost

20 of service provided to industrial account customers instead of only the cost of service attributable to R&C
21 customers’ properties.
22

119.

This violated Defendants’ warranty to Plaintiff and the Class that the fees charged would

23 reflect only the costs of service to R&C customers.
24

120.

Plaintiff took reasonable steps to notify Defendants within a reasonable time that the fees

25 charged were not as represented and warranted.
26

121.

Defendants actually received such notice.

27

122.

Defendants failed to remedy the excessive fees charged.

28

123.

Plaintiff and the Class were harmed thereby.
16
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1

124.

Defendants’ failure to abide by their warranty for rate setting was a substantial factor in

2 causing Plaintiff’s harm.
3

125.

It is not necessary for Defendants to have intended to create a warranty.

4

126.

These promises became part of the basis of the bargain between the parties and thus

5 constituted an express warranty which Defendants breached.
6

127.

Defendants sold the services to Plaintiff and the other Class members who bought the

7 services from Defendants.
8

128.

Plaintiff and the Class did not receive services as warranted by Defendant.

9

129.

As a proximate result of this breach of warranty, Plaintiff and the Class have been

10 damaged in an amount to be determined at trial.
11

130.

Plaintiff and the Class are entitled to injunctive and equitable relief, restitution, and an

12 order for the disgorgement of the funds by which Defendants were unjustly enriched.
Fifth Cause of Action: Breach of Implied Warranty

13
14

131.

Plaintiff realleges and incorporates the allegations made elsewhere in the Complaint as if

15 set forth in full herein.
16

132.

Defendants’ published policy statements and representations also created implied

17 warranties under California law that the fees charged to R&C customers complied with municipal policy
18 and state law and the California Constitution. Defendants breached these implied warranties as well.
19

133.

As alleged in detail above, at the time of the services were provided Defendants had reason

20 to know that Plaintiff, as well as all members of the Class, were relying on Defendants to provide services
21 in compliance with municipal policy and state law including Prop 218 and the California Constitution.
22

134.

This became part of the basis of the bargain between the parties.

23

135.

Based on that implied warranty, Defendants provided these services and charged Plaintiff

24 and other Class members for the services, who bought the services from Defendant.
25

136.

At the time of purchase, Defendants knew or had reason to know that Plaintiff and the

26 Class members were relying on Defendants’ skill and judgment to set and collect fees in accordance with
27 Proposition 218 and state and municipal policy and SDPUD policy, and Plaintiff and the Class justifiably
28 relied on Defendants’ skill and judgment.
17
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1

137.

Because of the multiple violations alleged herein, the services were not provided in

2 accordance with this warranty.
3

138.

Plaintiff purchased the services believing they had the qualities Plaintiff sought, but the

4 services as provided to Plaintiff did not comply with those warranties.
5

139.

As a result of this breach, Plaintiff and the other Class members did not receive sewer

6 service at the rates impliedly warranted by Defendant.
7

140.

Within a reasonable amount of time after Plaintiff discovered that the Products breached

8 these warranties, Plaintiff notified Defendants of such breach.
9

141.

As a proximate result of this breach of warranty, Plaintiff and other Class members have

10 been damaged in an amount to be determined at trial.
11

142.

As a result, Plaintiff and the Class are entitled to injunctive and equitable relief,

12 restitution, and an order for the disgorgement of the funds by which Defendants were unjustly enriched.
Sixth Cause of Action: Negligence

13
14

143.

Plaintiff realleges and incorporates the allegations made elsewhere in the Complaint as if

15 set forth in full herein.
16

144.

Defendants, individually and collectively, had throughout the propose Class period and

17 currently have a mandatory duty to Plaintiff and the proposed Class to assess and collect only such fees
18 for wastewater services as are required to deliver those services to each respective property-related
19 account.
20

145.

Defendants breached that duty because Defendants assessed on and collected from

21 Plaintiff and proposed Class members wastewater fees that were inflated to compensate for Defendants’
22 failure to assess and collect adequate fees from SDPUD Industrial dischargers under the IWCP program.
23

146.

Defendants failed to assess and collect these fees from IWCP accounts and assessed and

24 collected excess fees from R&C account customers to compensate for the shortfall.
25

147.

SDPUD Residential and Commercial customers were damaged by paying excess fees to

26 make up for Defendants’ failure to properly collect fees from Industrial account customers.
27

148.

Defendants’ actions were the proximate cause of those damages.

28

149.

Plaintiff and the proposed Class are therefore entitled to a return of all excess fees
18
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1 collected from them as damages proximately resulting from Defendants’ negligence.
IX.

2
3

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, on behalf of himself and all others similarly situated, prays for judgment

4 against Defendants as follows:
5

A.

An order declaring that the conduct complained of herein violates California Constitution;

6

B.

An order declaring that the conduct complained of herein violates California state law;

7

C.

An order declaring that the conduct complained of herein violates Defendants’ express

8

written rate-setting policy;

9

D.

An order issuing a Writ of Mandate as requested herein;

10

E.

An order certifying that this action is properly maintainable as a class action as defined

11

above, appointing Plaintiff and his undersigned counsel to represent the Class, and

12

requiring Defendants to bear the cost of class notice;

13

F.

14
15

practices;
G.

16
17

An order permanently enjoining Defendants’ unlawful and improper fee collection
An order requiring Defendants to disgorge any benefits received from Plaintiff and the
Class and any unjust enrichment realized as a result of the illegal taxes or improper fees;

H.

An order requiring Defendants to pay restitution to Plaintiff and Class members so that

18

they may be restored any money which was acquired by means of any illegal, unfair,

19

deceptive, unconscionable or negligent acts;

20

I.

21
22

obligations to Plaintiff and the Class;
J.

23
24

An order finding that Defendants’ conduct in charging excess fees was negligent with
respect to Plaintiff and the Class.

K.

25
26

An order declaring that the conduct complained of herein breached Defendants’ warranted

An order requiring Defendants to inform class members about the conduct described
herein;

L.

An order finding that this proceeding is brought in the public interest to vindicate

27

important public rights and for the broad benefit of residents of San Diego who directly

28

or indirectly pay for residential or commercial wastewater services.
19
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1

M.

2

An award of attorney fees, pursuant to California Code of Civil Procedure section 1021.5
or the Court’s inherent powers, and costs;

3

N.

An award of pre-judgment and post-judgment interest; and

4

O.

Such other and further relief as this Court may deem just, equitable, or proper.
X.

5
6

JURY DEMAND

Plaintiff demands a trial by jury on all claims for damages. Plaintiff does not seek a jury trial for

7 claims sounding in equity.
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22

DATED: July 20, 2021

Respectfully Submitted,

/s/ Ronald A. Marron
LAW OFFICES OF
RONALD A. MARRON, APLC
RONALD A. MARRON
MICHAEL T. HOUCHIN
LILACH HALPERIN
651 Arroyo Drive
San Diego, California 92103
Telephone: (619) 696-9006
Facsimile: (619) 564-6665
ELLIOT LAW OFFICE, PC
DAVID ELLIOT (270381)
2028 Third Avenue
San Diego, CA 92101
Telephone: (619) 468-4865
Counsel for Plaintiff
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