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TRAVIS COUNTY, TEXAS 
 
 
 
 
 

____ JUDICIAL DISTRICT 

 
 

PLAINTIFFS’ ORIGINAL PETITION FOR DECLARATORY JUDGMENT AND 
ALTERNATIVELY, JUDICIAL REVIEW 

 
 Pursuant to Texas Government Code §§ 2001.035(a) and 2001.038(a), Plaintiffs Exelon 

Generation Company, LLC (“Exelon Generation”) and Constellation NewEnergy, Inc. 

(“Constellation”) (collectively, “Plaintiffs” or “Exelon”) seek a declaratory judgment invalidating 

an agency rule described in certain orders dated February 15 and 16, 2021, filed in Calendar Year 

2021, Open Meeting Agenda Items Without an Associated Control Number, Project No. 51617.1 

Alternatively, Plaintiffs seek judicial review of the same orders pursuant to Texas Government 

Code § 2001.171.  Plaintiffs respectfully show as follows: 

I. PARTIES AND SERVICE 

1. Plaintiff Exelon Generation is a Pennsylvania limited liability company that sells 

wholesale energy and energy-related products and services in the Electric Reliability Council of 

Texas (“ERCOT”) region of Texas.  Exelon Generation, through subsidiaries, owns 3,620 MWs 

                                                 
1 The orders were subsequently filed in a separate project styled Issues Related to the State of Disaster for 

the February 2021 Winter Weather Event, Project No. 51218.  
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of gas-fired generating capacity and 87 MWs of wind power in Texas.   

2. Plaintiff Constellation NewEnergy, Inc. is a Delaware Corporation that provides 

competitive retail supply to residential and commercial/industrial customers.  In 2020, 

Constellation provided approximately 14 TWh of retail electricity to end-use customers in Texas. 

3. Defendant Public Utility Commission of Texas (“Commission”) is an 

administrative agency of the State of Texas, created and governed by the Public Utility Regulatory 

Act (“PURA”).  Pursuant to Tex. Gov’t Code § 2001.176(b) and 16 Tex. Admin. Code § 22.22, 

the Commission may be served with process by serving its Executive Director, Mr. Thomas 

Gleeson, at the Commission’s offices, 1701 North Congress Avenue, Austin, Texas 78701. 

II. DISCOVERY CONTROL PLAN 

4. In the event discovery is needed, it should be conducted under Level 2 of Texas 

Rule of Civil Procedure 190.3. 

III. JURISDICTION AND VENUE 

5. This is a suit for declaratory judgment to invalidate Section I of certain Commission 

orders dated February 15 and 16, 2021 (the “Load Shed Rule”),2 which was adopted by the 

Commission in a manner that did not substantially comply with the mandatory procedures set forth 

in the Texas Administrative Procedure Act, and because the rule or its threatened application 

interferes with or impairs, or threatens to interfere with or impair, Plaintiffs’ legal rights or 

privileges.  Copies of the orders are attached as Exhibits “A” and “B.” 

6. This Court has jurisdiction over this suit for declaratory judgment pursuant to Tex. 

                                                 
2 The Commission’s orders addressed two separate rules; the first imposed the Load Shed Rule, the second 

required a suspension of the low system-wide offer cap.  Exs. A, B.  This suit deals solely with the first section of 
the orders.   
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Gov’t Code §§ 2001.035(a), (b), and 2001.038(a).  Venue is proper in Travis County district court. 

Tex. Gov’t Code § 2001.038(b). 

7. Alternatively, this is a suit for judicial review of a Commission final order pursuant 

to Texas Utilities Code § 15.001 and Texas Government Code § 2001.171. 

8. Plaintiffs timely filed a motion for rehearing on March 12, 2021.  A copy of 

Plaintiffs’ Motion for Rehearing is attached hereto as Exhibit “C.”  The Commission did not act 

on the motion, and it was overruled by operation of law on April 11, 2021 pursuant to Tex. Gov’t 

Code § 2001.146(c).  Plaintiffs are aggrieved by the order, have exhausted all administrative 

remedies, and are entitled to judicial review. 

9. This Petition is filed within 30 days of the date the order became final and 

appealable as required by Tex. Gov’t Code § 2001.176. 

10. This Court has jurisdiction over this suit for judicial review pursuant to 

PURA § 15.001 and Tex. Gov’t Code § 2001.171. 

11. Venue for this suit is mandatory in Travis County district court pursuant to Tex. 

Gov’t Code §§ 2001.038(b) and 2001.176(b).  

IV. BACKGROUND 

12. The week of February 14, 2021 brought bitterly cold temperatures to much of 

Texas, freezing natural gas pipes and forcing offline a massive number of power plants needed to 

heat homes and run businesses.  As ERCOT, the entity charged with administering the electric grid 

has recognized, the significant loss of generation was due to weather, equipment failures, and lack 

of available fuel—not because generators were waiting on the sidelines to see if energy prices 

would rise.  Yet, on February 15, during a seven minute discussion taken up without prior notice, 

the then-presiding Commissioners issued an agency rule that raised ERCOT market prices by tens 
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of billions of dollars over a four day span. 

13. The fallout has been swift and dramatic.  The single largest electric co-operative in 

the state has been forced into bankruptcy. Numerous retail electric providers have been wiped out, 

and dozens more are fighting for their existences.  Many customers saw electricity bills that were 

almost 100 times their usual amount—adding insult to the injury of enduring blackouts in subzero 

temperatures.3  Plaintiffs alone face estimated losses of between $750 million and $950 million in 

pre-tax dollars from Winter Storm Uri, with the Load Shed Rule causing a significant portion of 

that amount. 

14. The Legislature never intended such a result.  In fact, the Legislature has put into 

place numerous safeguards to ensure that laws protect the governed during times of crisis.  The 

Commission’s lawless actions during the recent winter storms left the market unmoored, and 

wrought havoc on the very participants the laws were designed to protect. 

A. A Legal Framework Governs the Proper Functioning of the Electricity Market. 

15. In 1999, the Legislature reorganized the electric industry within what is now the 

ERCOT portion of Texas, an area that covers over 70 percent of the state’s geography and over 90 

percent of its residents.  Under the former model, a single utility generated, transmitted, delivered, 

and sold electricity to end-use customers within the utility’s monopoly service territory.  The new 

regime introduced competition within the generation (wholesale) and sales to end-use customer 

(retail) markets. 

16. This transition to competition was conducted under Legislative amendments to 

PURA, enacted pursuant to Senate Bill 7.  Act of May 27, 1999, 76th Leg., R.S., ch. 405, § 39, 

1999 Tex. Gen. Laws 2543 (“SB 7”) (codified as Tex. Util. Code § 39.001, et seq.).  One such 

                                                 
3 See, e.g., https://www.nytimes.com/2021/02/20/us/texas-storm-electric-bills.html. 

Copy from re:SearchTX



5 

provision requires the Commission to “adopt and enforce rules relating to the reliability of the 

regional electrical network and accounting for the production and delivery of electricity among 

generators and all other market participants” Tex. Util. Code § 39.151(d).  The Commission may 

also “delegate to an independent organization responsibilities for establishing or enforcing such 

rules.”  Id. 

17. The Commission partially delegated the responsibility for establishing and 

enforcing such rules to ERCOT.  15 Tex. Admin. Code § 25.361(b) (“ERCOT shall perform the 

functions of an independent organization under [PURA] § 39.151 to . . . ensure that electricity 

production and delivery are accurately accounted for among the generators and wholesale buyers 

and sellers in the region.”).  The Commission, at all times, retains the authority and the duty to 

oversee and review ERCOT’s rules, which are referred to as “protocols.”  Tex. Util. Code § 

39.151(d) (“Any such rules adopted by an independent organization . . . are subject to commission 

oversight and review.”). 

18.  ERCOT’s protocols are “rules that provide the framework for the administration of 

the Texas electricity market.”  Pub. Util. Comm’n v. Constellation Energy Commodities Grp., Inc., 

351 S.W.3d 588, 594–95 (Tex.App.—Austin 2011, pet. denied).  ERCOT protocols implement 

Commission rules, and Commission statements regarding ERCOT protocols become “part of the 

rule itself and represent[] the view of the regulatory body that must administer it.”  Id. 

19. PURA Chapter 39 requires the Commission to ensure that the “accurate 

accounting” among buyers and sellers is done in a manner that allows competitive forces to operate 

to the maximum extent possible.  Commission rules implementing SB 7 “shall authorize or order 

competitive rather than regulatory methods . . . to the greatest extent feasible” and be “practical 

and limited so as to impose the least impact on competition.”  Tex. Util. Code § 39.001(d). 
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20. This carefully crafted framework, in which the Legislature directed the 

Commission to oversee the ERCOT electricity market in a manner that promotes competition, was 

enacted against the backdrop of the Texas Administrative Procedure Act (“APA”).  The APA was 

established to provide “minimum standards of uniform practice and procedure for state agencies” 

and “public participation in the rulemaking process.”  Tex. Gov’t Code § 2001.001.  The APA’s 

mandatory provisions govern the way in which agencies regulate—generally speaking, if the 

APA’s requirements are ignored, the agency’s decision is void or otherwise reversible on judicial 

review.  This protects Texas citizens and those who participate in the state’s economy from the 

arbitrary actions of state officials.  

21. The Commission ignored this entire framework when, without providing notice or 

an opportunity to comment, it ordered ERCOT to immediately increase electricity prices to the 

maximum allowable rate. 

B. The PUC Arbitrarily and Illegally Amended the Agency’s and ERCOT’s Rules. 

22. In 2006, the Commission enacted a new rule intended to incentivize the 

construction of additional generating plants within ERCOT.  See 15 TAC § 25.505(g) (current 

version); Rulemaking on Wholesale Electric Market Power and Resource Adequacy in the ERCOT 

Region, Project No. 31972, Order (Aug. 10, 2006) (adopting original version).  Section 25.505(g) 

created a “Scarcity Pricing Mechanism” that would increase prices within ERCOT to a maximum 

allowable rate during periods of extreme energy shortages.  ERCOT was directed to develop the 

pricing rules that would implement the Scarcity Pricing Mechanism.  The Commission enacted the 

rule because it believed that the rule’s operation, over time, would encourage private development 

of new power plants, which take years to construct. 

23. ERCOT implemented the Scarcity Pricing Mechanism by revising its protocols.  
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The current version is contained in Protocol 6.5.7.3.1, Determination of Real-Time On-Line 

Reliability Deployment Price Adder, which sets forth various circumstances during which the 

Scarcity Pricing Mechanism is triggered.  The Scarcity Pricing Mechanism includes a “high 

system-wide offer cap” (“HCAP”), which sets the maximum rate during scarcity conditions.  That 

rate is currently $9,000/MWh, which is much higher than typical wholesale prices.  For instance, 

the average energy price within ERCOT in 2020 was $22/MWh. 

24. Notably, rolling blackouts, also known as “firm load shed,” do not trigger the 

HCAP Scarcity Pricing Mechanism under the protocols.  See Nodal Protocol § 6.5.7.3.1.  The 

omission of firm load shed from the Scarcity Pricing Mechanism trigger is no accident.  ERCOT 

considered—and expressly rejected—a proposal to include firm load shed in proposed 2014 

amendments to Protocol 6.5.7.3.1.4  

25. On May 16, 2014, ERCOT published a Nodal Protocol Revision Request 

(“NPRR”) in which firm load shed would be included among the factors that would be “considered 

in the determination of the Real-Time On-Line Reliability Deployment Price Adder.”  The NPRR 

proposed the following additions: 

 

                                                 
4 See 626NPRR-01 ORDC Price Reversal Mitigation Enhancements 051614 (May 16, 2014), available at 

http://www.ercot.com/mktrules/issues/NPRR626#kevdocs.  
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After considering the proposed rule, and input from market participants, ERCOT removed 

“firm load shed” from the Scarcity Pricing Mechanism triggers.5  ERCOT approved the final 

version on August 12, 2014 and filed it with the Commission.6 

26. The Commission’s Scarcity Pricing Mechanism rule and the ERCOT Protocol that 

implements it were enacted through formal processes in which notice of the proposed rule was 

published and interested persons had an opportunity to be heard on the issues that affected them.  

The goal of the Scarcity Pricing Mechanism—to incentivize the construction of new generation—

was provided both as a reasoned justification for the rule’s adoption, and is reflected in the text of 

the provisions themselves.7  The adoption of the Scarcity Pricing Mechanism and related ERCOT 

protocols through established procedures gave market participants advanced notice of the 

conditions under which it would be employed.  That enabled generators, retail electric providers, 

and consumers to order their affairs to benefit from, or mitigate against, the application of HCAP 

pricing during scarcity conditions that were specifically identified and incorporated into the 

protocols.  The rejection of firm load shed as a Scarcity Pricing Mechanism trigger likewise 

notified participants that it would not be a factor in future instances of HCAP pricing. 

27. Between February 14 and February 15, 2021, subfreezing temperatures caused over 

40,000 megawatts of generation resources within the ERCOT region to trip offline.  At the same 

time, consumer demand for electricity was at its highest, as homes and businesses struggled to stay 

warm.  At 1:05 a.m. on February 15, due to the severe imbalance between electricity demand and 

available generation capacity, ERCOT began instituting firm load shed in an attempt to preserve 

                                                 
5 See http://www.texasadmin.com/tx/ercot/technical_advisorv/201405292/. 
6 See 626NPRR-01 ORDC Price Reversal Mitigation Enhancements 051614 (Aug. 12, 2014), available at 

http://www.ercot.com/mktrules/issues/NPRR626#kevdocs.  
7 See Order Adopting Amendment to §25.502, New §25.504 and New §25.505 as Approved at the August 

10, 2006, Open Meeting, available at: 
https://www.puc.texas.gov/agency/rulesnlaws/subrules/electric/25.502/31972adt.pdf. 
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the grid.  ERCOT was emphatic that the lack of available generation was due to weather-related 

outages and that “every grid operator and every electric company is fighting to restore power right 

now.”8  Despite the fact that it was unavailability—not a pricing issue—that caused the outages, 

the Commission rushed to implement a new rule requiring ERCOT to force maximum energy 

prices on an already beleaguered electricity market. 

28. At 5:00 p.m. on February 15, 2021, in a seven minute discussion, without prior 

notice, the Commission ordered ERCOT to “ensure that firm load that is being shed in EEA3 is 

accounted for in ERCOT’s scarcity pricing signals.”9  Exhibit A.  The only reason the Commission 

gave for the Load Shed Rule is that “[e]nergy prices should reflect scarcity of the supply.  If 

customer load is being shed, scarcity is at its maximum, and the market price for the energy needed 

to serve that load should also be at its highest.”10  Id.  The Commission made no attempt to justify 

this massive price increase as necessary to address the actual emergency at hand: unavailable 

generation capacity needed to bring Texas homes and businesses back online. 

29. Although the Commissioners stated the lack of maximum energy prices was 

inconsistent with the “design of the ERCOT market,” it is the Commission’s rushed Load Shed 

Rule that is inconsistent.  The purpose of the Scarcity Pricing Mechanism is to encourage new 

power plant construction so that there will be more available generation capacity in the future.  

Imposing maximum prices during the winter storm could not somehow make additional generation 

appear because it could not thaw natural gas pipes, wind turbines, or other critical generation 

equipment.  And even if there were additional generation that could have been called on to address 

                                                 
8 ERCOT News Release (Feb. 15, 2021), available at: http://www.ercot.com/news/releases/show/225210. 
9 EAA3 refers to “Emergency Energy Alert Level 3,” an ERCOT reference to the highest level of emergency 

conditions. 
10 The Commission re-adopted the rule in substantial similar form, again without any notice or comment, 

the next day.  Exhibit B. 
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the shortage, ERCOT has a different mechanism, the Reliability Unit Commitment process, that 

gives ERCOT the tools to forcibly dispatch generation resources that are physically capable of 

generating but otherwise would not, if those resources are needed to meet demand on the system.  

ERCOT Nodal Protocol § 5.5.2.  The existing market design had already rejected the inclusion of 

firm load shed in the HCAP pricing trigger, and provided another procedure for getting all 

available generation online to meet any immediate needs of the grid and providing assurance of 

cost recovery.  The former Commissioners’ new rule merely raised the costs of an already 

devastating situation on the Texas market, without actually addressing the emergency power 

shortage. 

30. ERCOT responded to the Commission’s order by setting market prices at the HCAP 

of $9,000/MWh through an adjustment to one of the input values to the Real-Time Reliability 

Deployment Price Adder, Protocol 6.5.7.3.1, which it announced was done to “implement the 

pricing outcomes directed by the order.”  Prices in ERCOT remained fixed at $9,000/MWh until 

9:05 a.m. on February 19. 

31. The orders devastated the market.  The estimated total cost of electricity during the 

winter storm exceeds $50 billion, as compared to an estimate for the previous week of $4.2 billion.  

The impact of the Load Shed Rule on commercial and industrial customers, including agricultural 

facilities, manufacturing facilities, and even large churches, is crushing: these entities will end up 

paying astronomically high electricity bills as a result of the Commission’s actions.  The State’s 

largest and oldest electric cooperative, Brazos Electric Power Cooperative, has filed for 

bankruptcy.  ERCOT has seen payment defaults of over $2.9 billion from parties including 

competitive retailers, electric cooperatives, and municipalities.  Fitch Ratings has placed all 

ERCOT retail and wholesale electric utilities on negative ratings watch status. 
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32. The impact on Plaintiffs has been severe.  Exelon estimates losses due to the 

Commission’s orders will comprise a significant portion of the $750 - $950 million in pre-tax 

losses Plaintiffs estimate from Winter Storm Uri.  Having met those commitments, Plaintiff 

Constellation now has retail customers who utilized indexed products who will be unable to pay 

their bills. 

33. Outrage from legislators across the political spectrum has been swift.  After hearing 

testimony from the PUC Chair and ERCOT’s CEO, Lieutenant Governor Dan Patrick called for 

their resignations.  The PUC Chair promptly resigned.  Two days later, ERCOT fired its CEO.  

Since then, the other two Commissioners have followed suit, resigning on March 8 and 16, 

respectively.  The remaining Commissioner, Chairman D’Andrea has stayed on to conduct agency 

business until his successor can be confirmed. 

34. The former Commissioners’ decision to trigger the Scarcity Pricing Mechanism by 

fiat during the recent winter storm signifies the arbitrariness that the APA, the Public Utility 

Regulatory Act, the Commission’s rules, and the ERCOT protocols were enacted to avoid.  The 

Load Shed Rule was issued without notice, without publication, without public comment, and 

without reasoned justification.  Had the Commissioners followed the legal requirements for 

modifying agency rules, Texas’s electricity market and those it serves could have been spared the 

drastic and unprecedented economic fallout. 

V. COUNT ONE: Declaratory Judgment that the Orders are Procedurally Invalid 

35. Plaintiffs reassert and reallege paragraphs 1-34. 

36. Section I of the Commission’s February 15 and 16, 2021 orders requiring ERCOT 

to account for firm load shed in scarcity prices is an agency “rule” under the APA because it 

“implements, interprets, or prescribes law or policy” or “describes the procedure or practice 
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requirements of a state agency.”  Tex. Gov’t Code § 2001.003(6)(A).  Alternatively, the orders 

amend prior agency rules.  Tex. Gov’t Code § 2001.003(6)(B). 

37. The Commission violated almost every one of the APA’s mandatory provisions for 

the adoption of agency rules, including those that govern emergency rules. 

38. The Commission violated Texas Government Code Section 2001.023 by issuing 

the Load Shed Rule without providing at least 30 days’ notice of its intention to adopt the rule 

prior to its adoption and failed to file notice of the proposed rule with the secretary of state for 

publication in the Texas Register. 

39. The Commission violated Texas Government Code Section 2001.024 by issuing 

the Load Shed Rule without providing notice that contains the information required by that section, 

including a brief explanation of the proposed rule, the text of the proposed rule, a statement of the 

statutory or other authority under which the rule is proposed to be adopted, a note about public 

benefits and costs, and notice of which portions of any existing rules thereby amended. 

40. The Commission violated Texas Government Code Section 2001.029 by issuing 

the Load Shed Rule without giving Plaintiffs or other interested persons a reasonable opportunity 

to submit data, views, or arguments, orally or in writing, prior to the rule’s adoption. 

41. The Commission violated Texas Government Code Section 2001.033 by failing 

to issue an order that contains a reasoned justification for the rule as adopted that contains: (1) a  

summary of comments received from parties interested in the rule, (2) a summary of the factual 

basis for the Load Shed Rule as adopted that demonstrates a rational connection between the 

factual basis for the rule and the rule as adopted, (3) the reasons why the agency disagrees with 

party submissions and proposals, (3) a concise restatement of the particular statutory provisions 

under which the rule is adopted and of how the agency interprets the provisions as authorizing or 

Copy from re:SearchTX



13 

requiring the rule, and (4) a certification that the rule, as adopted, has been reviewed by legal 

counsel and found to be a valid exercise of the agency’s legal authority. 

42. The Commission likewise failed to  comply with the APA’s emergency rulemaking 

procedures when it issued the Load Shed Rule, because it failed to issue findings that an imminent 

peril to the public health, safety, or welfare, or a requirement of state or federal law required 

adoption of the rule on fewer than 30 days’ notice, failed to state in writing the reasons for its 

findings regarding imminent peril, and failed to file the rule with the Secretary of State for 

publication in the Texas Register. 

43. Because the Commission failed to substantially comply with the APA’s procedural 

requirements, the Load Shed Rule is void and should be set aside.  Tex. Gov’t Code § 2001.035(a). 

VI. COUNT TWO: Declaratory Judgment that the Orders Illegally Impair Plaintiffs’ 
Legal Rights. 

44. Plaintiffs reassert and reallege paragraphs 1-43. 

45. The Load Shed Rule is also invalid because it interferes with or impairs, or threatens 

to interfere with or impair, a legal right or privilege belonging to Plaintiffs.  Tex. Gov’t Code § 

2001.038(a). 

46. Plaintiffs were forced to purchase energy and ancillary services to meet its 

contractual obligations —both wholesale and retail—at prices that far exceeded historical prices 

or the prices that would have resulted from the market rules in effect at the time of the weather 

event.  Those contractual obligations include, but are not limited to, fixed, variable, and indexed 

rate end-use customer service obligations entered into by Constellation, and Exelon Generation’s 

wholesale supply commitments to various cooperatives and other entities within ERCOT.  

Plaintiffs’ exposure to the unprecedented prices was compounded by outages experienced at 

Exelon Generation’s generating assets located within ERCOT and increased demand for service 
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as a result of extreme cold weather conditions.  While final load and settlement data are still 

pending, Exelon has estimated that a significant portion of its overall losses associated with Winter 

Storm Uri, estimated at $750 to $950 million on a pre-tax basis, are the direct result of the Load 

Shed Rule. 

47. These negative impacts were produced by an agency order that conflicts with the 

agency’s enabling statute, was issued in a manner that deprived Plaintiffs of constitutional due 

process, and is otherwise arbitrary and capricious. 

48. The Commission’s decision to impose, by administrative fiat, $9,000/MWh prices 

during the February winter storm contravenes PURA § 39.001(c), which prohibits the Commission 

from making rules “regulating competitive electric services, prices, or competitors or restricting 

or conditioning competition except as authorized in this title . . . .” 

49. The Commission’s decision to impose, by administrative fiat, $9,000/MWh prices 

during the February winter storm contravenes PURA § 39.001(d), which requires Commission 

rules to “authorize or order competitive rather than regulatory methods . . . to the greatest extent 

feasible”  and be “practical and limited so as to impose the least impact on competition.” 

50. The Commission’s issuance of the Load Shed Rule violated Plaintiffs’ due process 

rights.  Due process “at a minimum requires notice and an opportunity to be heard at a meaningful 

time and in a meaningful manner.”11  The Commission issued the rule in a seven minute discussion 

without providing Plaintiffs any opportunity to provide comments or any other input on the matter. 

51. The Load Shed Rule is also arbitrary and capricious because it bears little to no 

relationship between any attempt to address emergency scarcity conditions during the February 

Winter Storm, nor did it consider and the rule’s impact on Plaintiffs and other similarly situated 

                                                 
11 Mosley v. Texas Health & Hum. Servs. Comm’n, 593 S.W.3d 250, 265 (Tex. 2019) (internal quotation 

omitted). 
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market participants. 

52. Because the Load Shed Rule (1) contravenes the Public Utility Regulatory Act, (2) 

violates Plaintiffs’ constitutional rights to due process, (3) is arbitrary and capricious, and (4) 

deprives Plaintiffs of their legal rights and privileges, the rule should be invalidated and set aside. 

VII. COUNT THREE: Appeal of the Commission’s Final Order  

53. Plaintiffs reassert and reallege paragraphs 1-52. 

54. While Section I of the Commission’s February 15 and 16 orders requiring firm load 

shed to be accounted for in ERCOT’s Scarcity Pricing Mechanism (“the Orders”) was a rule, 

Plaintiffs bring this appeal of the Commission’s order pursuant to Texas Government Code  section 

2001.171 solely to avoid any potential waiver. 

55. The Orders should be reversed and remanded because it prejudices Plaintiffs’ 

substantial rights, violates PURA, exceeds the Commission’s statutory authority, and otherwise 

lacks substantial evidence in support. 

A. Point of Error No. 1: Section I of the Orders Was Made Through Unlawful Procedure 

in Contravention of the Texas Administrative Procedure Act. 

56. Under the Texas Administrative Procedure Act, state agencies are charged with 

providing an opportunity for public participation in the rulemaking process and providing an 

opportunity for hearing and participation in any contested case proceeding that determines the 

legal rights, duties, or privileges of a party.  The Texas Public Utility Regulatory Act  (“PURA”) 

confirms the scope of the Commission’s authority to act within the competitive power market, 

stating: “Unless specifically provided otherwise, each commission proceeding under [Chapter 39 

of PURA], other than a rulemaking proceeding, report, notification, or registration, shall be 

conducted as a contested case.” 
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57. The Commission failed to follow the APA’s contested procedures, as it failed to 

provide Plaintiffs with (1) a hearing, (2) the opportunity to present evidence and argument on each 

issue in the case, and (3) adequate notice. Tex. Gov’t Code §§ 2001.051-052.  The Commission 

failed to establish an adequate record in support of its decision, Tex. Gov’t Code § 2001.060, failed 

to follow the APA’s decisional timelines, Tex. Gov’t Code § 2001.143, and other requirements.  

As such, the Orders are unlawful, exceed the Commission’s statutory authority, and should be 

reversed. 

B.  Point of Error 2: The Orders Contravene PURA § 39.001. 

58. PURA § 39.001 requires that electric prices be set by competitive forces, not 

regulatory edicts. PURA § 39.001(a) provides: “[t]he public interest in competitive electric 

markets requires that, except for transmission and distribution services and for the recovery of 

stranded costs, electric services and their prices should be determined by customer choices and the 

normal forces of competition.” 

59. Chapter 39 also prohibits the Commission from issuing orders “regulating 

competitive electric services, prices, or competitors or restricting or conditioning competition 

except as authorized in this title.”  PURA § 39.001(c).  Similarly, Chapter 39 requires the 

Commission to enable competitive solutions instead of regulatory solutions “to the greatest extent 

feasible” and the adoption of “orders that are both practical and limited so as to impose the least 

impact on competition.” 

60. The Commission’s decision to require, via regulatory edict, ERCOT wholesale 

power prices of $9,000/MWh, violated PURA § 39.001(a) by disrupting the operation of the 

ERCOT protocols, which are designed to arrive at market prices through the “normal forces of 

competition.”  The Commission also contravened PURA § 39.001(c)’s prohibition on “mak[ing] 
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rules or issu[ing] orders regulating . . .  prices” and has restricted competition in further violation 

of that section.  It has also violated PURA § 39.001(d) by using “regulatory methods” rather than 

competitive ones to settle power transactions within the wholesale market.  

C. Point of Error 3: The Commission’s Decision to Issue the Orders was Arbitrary and 

Capricious. 

61. The Commission’s imposition of maximum energy prices was divorced from any 

rational connection to the prevailing emergency condition of scarce generation capacity.  The 

Scarcity Pricing Mechanism was designed to encourage future investment decisions, not to bring 

available generation capacity online during energy shortages.  The Commission knew that the 

emergency conditions were due to severe weather—not because of any failure of a price incentive 

to spur additional generators to participate in the market.  

62. The Orders indicate that the rule’s purpose was not to stabilize the grid or end 

emergency load shed, but to engineer financial outcomes that differ from the outcomes dictated by 

Commission Rules and ERCOT Protocols.  The Orders refer to “significant market anomalies” 

and indicate that certain prices were “inconsistent with the fundamental design of the ERCOT 

market,” but in no way indicate how re-pricing the market at $9,000/MWh would help mitigate or 

avoid any imminent peril to public health, safety or welfare.  Thus, while firm load shed during 

the week of February 14 undoubtedly posed an imminent risk to public safety, the Orders did not 

address the immediate capacity crisis.  Instead, the Orders changed the financial rules under which 

market participants operate and did so without any public input, magnifying the effect of losses 

and windfalls across all of ERCOT. 

D. Point of Error 4: The Commission Deprived Plaintiffs of Due Process.  

63. Due process “at a minimum requires notice and an opportunity to be heard at a 
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meaningful time and in a meaningful manner.”12  By denying Plaintiffs any opportunity to provide 

written comments or arguments prior to imposing $9,000/MWh prices, the Commission violated 

Plaintiffs’ rights to due process. 

VIII. PRAYER FOR RELIEF 

Plaintiffs respectfully requests that citation be issued and that upon final hearing, the Court: 

1. Issue a declaration that the Section I of the Commissions February 15 and 16 Orders 
are invalid and vacate said orders; 

2. Alternatively, reverse Section I of the Commission’s Order described herein; and 

3. Grant such other and additional relief to which Plaintiffs have shown themselves to 
be entitled. 

 
Respectfully submitted, 
 
EVERSHEDS SUTHERLAND LLP (US) 
 
By: /s/ Michael Boldt 
 Lino Mendiola III 
 State Bar No. 00791248 
 Michael Boldt 
 State Bar No. 24064918 
 600 Congress Avenue, Suite 2000 
 Austin, Texas 78701-3238 
 (512) 721-2700 Telephone 
 (512) 721-2656 Facsimile 
 linomendiola@eversheds-sutherland.us 
 michaelboldt@eversheds-sutherland.us 
 
 
ATTORNEYS FOR EXELON GENERATION 
COMPANY, LLC AND CONSTELLATION NEW 
ENERGY, INC. 

 
 

April 19, 2021 
 

                                                 
12 Mosley v. Texas Health & Hum. Servs. Comm’n, 593 S.W.3d 250, 265 (Tex. 2019) (internal quotation 

omitted). 
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