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JURISDICTIONAL STATEMENT 

The district court had jurisdiction over this case because the 

Plaintiffs-Appellees, Gerald Ackerman and Mark Shaykin’s, complaint 

and amended complaint asserted claims under 42 U.S.C. § 1983 and   

42 U.S.C. § 2000cc-1, the Religious Land Use and Institutionalized 

Person Act (RLUIPA), which federal jurisdiction exists under 28 U.S.C. 

§ 1331.  (Compl., R. 1, Page ID # 1-16; Am. Compl., R. 90-1, Page ID # 

1200-10; see also Op. and Order, R. 106, Page ID # 1298-1302 (deeming 

proposed amended complaint filed).)  

The district court issued a bench opinion on January 30, 2020, 

(Bench Op., 1/30/20, R. 243, Page ID # 2509-43), and then entered a 

judgment on February 27, 2020.  (J., 2/27/20, R. 251, Page ID # 2618-

21.)  Defendant-Appellant, Director of Michigan Department of 

Corrections (MDOC), Heidi Washington’s notice of appeal was timely 

filed on March 24, 2020.  (Not. of Appeal, R. 264, Page ID # 2754), and 

this Court has jurisdiction under 28 U.S.C. § 1291. 
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STATEMENT OF ISSUES PRESENTED 

1. RLUIPA provides protection only for sincerely held religious 
beliefs.  Ackerman and Shaykin claim that their Jewish 
religion requires them to eat kosher meat and dairy on every 
Sabbath and on four Jewish holidays.  Yet they failed to 
purchase any of these items, despite them being readily 
available at the prison commissary, opting instead to buy 
coffee and popcorn.  Did the district court err in concluding 
that Ackerman and Shaykin’s belief is sincerely held, given 
that when presented with the opportunity, they failed to 
purchase items in conformity with their professed religious 
belief? 

2. RLUIPA does not require the government to pay for an 
inmate’s religious items.  Ackerman and Shaykin assert that 
their Jewish faith requires them to eat meat and dairy on 
the Sabbath and Jewish holidays.  Did the district court err 
in finding that the MDOC substantially burdened Ackerman 
and Shaykin’s religious belief where a vegan meal that is 
used universally for all MDOC-recognized religions is 
provided to them and kosher meat and dairy products are 
available to them at the prison commissary? 

3. Even if the MDOC’s policy substantially burdens Ackerman 
and Shaykin’s ability to practice their religion according to 
their stated beliefs, it may be upheld if it is the least 
restrictive means of furthering a compelling government 
interest, and courts must defer to prison officials regarding 
costs and limited resources.  Providing universally 
acceptable vegan meals to all religions and offering kosher 
items in the commissary reduces costs and maintains order 
within the prison system by not favoring one religion over 
another regarding dietary provisions.  Did the district court 
err in concluding that these were not compelling interests?  
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INTRODUCTION 

In this class-action lawsuit, Plaintiffs seek to force the Michigan 

Department of Corrections (MDOC) to foot the bill for a religious belief 

that, based on their own individual practices and behavior, is not 

sincerely held.  And they ask this Court to ignore the consequences that 

doing so would have on the MDOC’s legitimate penological goal of 

administering food to prisoners in an efficient, orderly, and tax-payer-

friendly manner.   

Ackerman’s own testimony succinctly states the MDOC’s position 

best when he quoted from the Shulchan Aruch: 

So if I may give you what chapter 72, paragraph 7 says, 
“Every person should prepare fine meat, fish, choice wine, 
and other delicacies for the Sabbath meals to the fullest 
extent of his means.”  

(Trial Tr., R. 233, Page ID # 2392.) (emphasis added.)   

Here, both Ackerman and Shaykin clearly have the means to 

supplement their MDOC-provided vegan meals with kosher meat and 

dairy products made available to them through the MDOC’s 

commissary.  They simply choose not to. 

By making kosher meats and dairy available through their 

commissaries, the MDOC encourages Ackerman and Shaykin to 
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exercise their religious belief if it is indeed seriously held.  If Ackerman 

and Shaykin feel compelled to eat kosher meats and dairy on the 

Sabbath and on Rosh Hashanah, Yom Kippur, Sukkot, and Shavuot (or 

any other day), they can simply purchase them from the MDOC’s 

commissaries.  On the other hand, as stewards of the taxpayers’ money, 

the MDOC must spend its public resources in a fiscally sound manner.  

Providing meats and dairy to kosher inmates would significantly 

increase the MDOC’s costs per meal and could lead to a deluge of 

litigation from inmates subscribing to a litany of other religious dietary 

practices.  The district court’s judgment, ordering that the MDOC 

provide both kosher meat and dairy to prisoners, should be reversed.   

STATEMENT OF THE CASE 

Ackerman and Shaykin allege that the MDOC’s Policy Directive 

05.03.150 substituted a universal vegan meal for all approved religious 

meals violates their First Amendment rights1 and their rights under 

RLUIPA.  (Am. Compl., R. 90-1, Page ID # 1200-10, ¶¶ 30, 40, 41, 43, 

and 44.)  On appeal, the only claim under review is the right to have 

 
1 The district court did not address the First Amendment claim in its 
bench opinion.  (Bench Op., R. 243, Page ID # 2509-43.) 

Case: 20-1363     Document: 17     Filed: 07/23/2020     Page: 11



 

5 

meat and dairy products on the Sabbath and four Jewish holidays:  

Rosh Hashanah, Yom Kippur, Sukkot, and Shavuot, and that the 

MDOC does not provide kosher meat and dairy on those days. (referred 

to as Appellees’ “meat and dairy claim”). (See Am. Compl., R. 90-1, Page 

ID # 1200-10.) 

Procedural background 

Ackerman and Shaykin’s complaint was filed on September 27, 

2013.  (Compl., R. 1, Page ID # 1-16.)  After almost three years of 

litigation, they moved to amend their complaint on August 15, 2016.  

(Mot. to Amend., R. 90, Page ID # 1195-1210.)  The magistrate judge 

issued an opinion and order denying Ackerman and Shaykin’s motion.  

(Op. and Order, R. 95, Page ID # 1242-51.)  Ackerman and Shaykin 

appealed the magistrate’s opinion and order.  (Pls.’ Appeal, R. 97, Page 

ID # 1266-77.)  That appeal was granted on June 29, 2017.  (Op. and 

Order, R. 106, Page ID # 1298-1302.)  There is no separate docket entry 

for Ackerman and Shaykin’s amended complaint.  The amended 

complaint can be found as an attachment to Ackerman and Shaykin’s 

motion to amend their complaint.  (Am. Compl., R. 90-1, Page ID # 

1200-10.)  
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In addition to the claim before this Court, Ackerman and Shaykin 

raised a cross-contamination claim regarding the alleged non-kosher 

preparation of certain vegan meals.  (Am. Compl., R. 90-1, Page ID # 

1200-10.)  The parties settled Ackerman and Shaykin’s cross-

contamination claim.  (Settlement Agreement, R. 213, Page ID # 2176-

82.)  However, they were unable to settle Ackerman and Shaykin’s meat 

and dairy claim.  The procedural history of their meat and dairy claim 

is discussed in greater detail below.  But, in sum, the district court 

dismissed the meat and dairy claim earlier in the case.  (R & R, R. 96, 

Page ID # 1252-65.)  The district court ultimately reinstated this claim.  

(Op. and Order, R. 159, Page ID # 1853-67.)   

  Considering the district court’s decision to reinstate the claim, 

the parties stipulated a definition of a meat and dairy sub-class without 

waiving any appellate rights: 

The sub-class is all Jewish individuals confined with the 
Michigan Department of Corrections who meet the 
requirements of the main class AND who have a sincere 
religious belief, which is seriously held, that they are to 
consume Certified Kosher meat and dairy on each of the 
Sabbaths and the following four Jewish holidays:  Rosh 
Hashanah, Yom Kippur, Sukkot, and Shavuot. 

(Stip., R. 201, Page ID # 2077-78.) 
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Ackerman and Shaykin’s meat and dairy claim proceeded to a 

bench trial on October 4, 2019.  The trial lasted one day.  Ackerman and 

Shaykin were called as witnesses.  (Trial Tr., R. 233, Page ID # 2314-

99.)  Washington called the Director of MDOC’s Food Service 

Management and Support Unit, Kevin Weissenborn, and the Assistant 

Resident Unit Supervisor (ARUS) at MDOC’s Macomb Correctional 

Facility, Lisa Walsh.  (Trial Tr., R. 233, Page ID # 2400-47.)  

Washington also admitted four exhibits into evidence.  (Def.’s Trial. Ex. 

A-D, attached as Appendices pp. 1-38.) 

Class representative Plaintiffs seek different meal options from 
the Michigan Department of Corrections, though they have 
available commissary options. 

Ackerman and Shaykin are class representatives.  At the time of 

trial, both were prisoners incarcerated within the MDOC at Macomb 

Correctional Facility.  (Trial Tr., R. 233, Page ID # 2314, 2351.)  

Ackerman and Shaykin are practitioners of the Jewish religion.  (Id., 

Page ID # 2315, 2349.)  All prisoners approved to receive a religious diet 

(kosher, halal, Buddhist, etc.) receive the MDOC’s vegan diet prepared 

in a vegan kitchen that universally complies with the dietary 

needs/restrictions of those religions.  (Id., Page ID # 2319, 2349, 2412.)   
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While the MDOC’s vegan diet does not provide meat or dairy to 

prisoners, the MDOC’s prisoner commissary allows inmates to purchase 

kosher meat and dairy products including meat, fish, and cheese at 

reasonable prices.  (Id., Page ID # 2319, 2342-44, 2349, 2353, 2412; 

Def.’s Trial Ex. A.)  Fish entrées are available for Ackerman and 

Shaykin to purchase from the MDOC’s prison store for prices as low as 

$0.95 cents.  (Trial Tr., R. 233, Page ID # 2343; Def.’s Trial Ex. A, 

Appendix pp 1-2.)  Beef options are available for roughly $1.35.  (Trial 

Tr., R. 233, Page ID # 2342; Def.’s Trial Ex. A.)  A five oz. portion of 

chicken sausage is available for $2.28.  (Trial Tr., R. 233, Page ID # 

2342; Def.’s Trial Ex. A, Appendix pp 1-2.)  

Ackerman regularly spends between $14.48 and $32.58 per month 

on coffee alone.  (Def.’s Trial Ex. C, Appendix pp. 19-36.)  Ackerman 

regularly spends more than $40 per month on prison store purchases, 

including some months where he spent $70, $80, or even $100.  (Def.s 

Trial Ex. C, Appendix pp. 19-36.)  Shaykin likewise has made multiple 

prison store purchases of over $100 in the past two years.  (Def.’s Trial 

Ex. B, Appendix pp. 3-18.)     
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Basic, essential hygiene products are made available to prisoners 

in Ackerman and Shaykin’s housing unit.  (Trial Tr., R. 233, Page ID # 

2443.)  Further, if a prisoner has less than $11 in their account, the 

MDOC policy allows the prisoner to be loaned an additional $11 that 

can be used to purchase items from the prison store.  (Id., R. 233, Page 

ID # 2446.)  

Without having pled to having a sincerely held religious belief 

that cheesecake must be consumed on Shavuot, Shaykin testified that it 

is tradition for him to eat cheesecake on Shavuot.  (Id., R. 233, Page ID 

# 2357-58.)  Ackerman did not testify to this during his direct 

examination, but he is later re-called and, at that point, testified that 

the consumption of cheesecake is a tradition and not mandatory.  (Id., 

Page ID # 2381-82.)  Then, after a leading question by the district court, 

Ackerman finally testified that cheesecake is a requirement on Shavuot.  

(Id., Page ID # 2384.)   

Testimony revealed that the cost of providing a vegan (religious) 

meal to prisoners is $2.97 per prisoner, per day.  (Id., Page ID # 2405.)  

It would cost an additional $2.42 per prisoner (on each applicable day) 

for the MDOC to provide just a kosher meat entrée (in addition to the 
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current vegan meal) to the class members.  (Id., Page ID # 2406.)  The 

other option, for the MDOC to provide kosher, pre-packaged meals to 

class members rather than the meatless, vegan diet, would cost, 

approximately, an additional $400,000 per year.  (Id., Page ID # 2407.)  

The MDOC recognizes approximately 28 different religions.  (Id., Page 

ID # 2408.)   

At the close of proofs, the parties agreed to file closing briefs, 

including their proposed findings of fact and conclusions of law.  (Pls.’ 

Closing Br., R. 217, Page ID # 2192-2223; Def.’s Closing Br., R. 219, 

Page ID # 2230-42.)   

The district court orders MDOC to provide kosher meat and 
dairy meal options on certain Jewish holidays. 

The district court issued a bench opinion on January 30, 2020.  

(Bench Op., R. 243, Page ID # 2509-43.)  A judgment was entered on 

February 27, 2020.  (J., 02/27/2020, R. 251, Page ID # 2618-21.)  The 

district court ordered the MDOC to provide kosher meat and dairy 

products on the Sabbath (defined as sundown on Friday until sundown 

on Saturday) and the Jewish holidays of Rosh Hashanah, Yom Kippur, 

Sukkot, and Shavuot, as those holidays are designated on the Jewish 
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calendar.  (Id.)  The MDOC was also ordered to provide kosher 

cheesecake on Shavuot.  (Id.) 

STANDARD OF REVIEW 

 Following a bench trial, this Court “‘review[s] the district court’s 

factual findings for clear error and its conclusions of law de novo.’”  Fox 

v. Washington, 949 F.3d 270, 276 (6th Cir. 2020) (quoting Foster v. 

Nationwide Mut. Ins. Co., 710 F.3d 640, 643-44 (6th Cir. 2013)).  “A 

finding is clearly erroneous when although there is evidence to support 

it, the reviewing court on the entire evidence is left with the definite 

and firm conviction that mistake has been committed.”  Osborn v. 

Griffin, 865 F.3d 417, 436 (6th Cir. 2017) (internal citation and 

quotation marks omitted).  Likewise, the question of whether 

government action imposed a substantial burden on religious exercise 

under RLUIPA is a question of law and is reviewed de novo.  Livingston 

Christian Sch. v. Genoa Charter Twp., 858 F.3d 996, 1001 (6th Cir. 

2017).   

SUMMARY OF ARGUMENT 

The MDOC provides all inmates approved to receive a religious 

diet (kosher, halal, Buddhist, etc.) with a universal religious diet that is 
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vegan and prepared in vegan kitchens.  As a result of the parties’ 

settlement agreement, these kitchens are also certified kosher.   

The MDOC does not provide meat or dairy to inmates on the 

universal religious diet.  However, kosher meat and dairy products are 

available for purchase at reasonable prices by inmates from their 

individual accounts through the MDOC’s commissary.  If an inmate has 

less than $11 in their account, the MDOC policy allows the inmate to be 

loaned an additional $11 that can be used to purchase items from the 

prison store.   

Ackerman and Shaykin are Orthodox Jews.  They claim that their 

sincerely held religious beliefs require them to consume meat and dairy 

products on each Sabbath day and on four Jewish holidays throughout 

the year.  Washington disputes the sincerity of Ackerman and Shaykin’s 

religious beliefs for the reason that, based on past commissary 

purchases, Ackerman and Shaykin have the means and the ability to 

purchase kosher meat and dairy products from the commissary but 

have chosen to purchase other items (including non-kosher products) 

instead. 
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Additionally, Ackerman and Shaykin claim that the lack of kosher 

meat and dairy in the MDOC’s universal religious diet imposes a 

substantial burden on their ability to practice their religion.  But kosher 

meat and dairy products are made available for them to purchase 

through the commissary at a cost low enough so as not to impose a 

substantial burden on the their ability to practice their religion, and 

loans are provided to those prisoners with less than $11 in their 

accounts. 

Further, the MDOC has a compelling governmental interest in the 

cost-effective and orderly administration of prisoner meals.  Despite its 

strict-scrutiny standard, RLUIPA was enacted with the intent that due 

deference be given to prison administrators with consideration of costs 

and limited resources.  Providing kosher meat products at no cost to the 

Ackerman and Shaykin would hinder the MDOC’s compelling 

governmental interests in the cost-effective and orderly administration 

of prisoner meals.   

Moreover, the MDOC recognizes 28 different religions.  Should 

this class of inmates be allowed their own special modifications to the 

universal religious diet, then it creates a slippery slope where the 
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MDOC is potentially providing 28 (or more should this number change) 

individualized meal plans for inmates.  This would turn the MDOC’s 

chow halls into veritable restaurants, creating chaos during mealtimes, 

and further straining a taxpayer-funded budget. 

For all these reasons, and as further explained below, the district 

court erred in concluding that the MDOC’s universal religious diet 

violates Ackerman and Shaykin’s religious rights under RLUIPA, and 

its decision should be reversed.   

ARGUMENT 

I. The district court erred in concluding that the MDOC 
violated Ackerman and Shaykin’s religious rights under 
RLUIPA by not providing them with meat and dairy 
products on the Sabbath and Jewish holidays.   

The institutionalized persons portion of the RLUIPA provides, “No 

government shall impose a substantial burden on the religious exercise 

of a person residing in or confined to an institution” unless such a 

burden is in furtherance of “a compelling governmental interest” 

through “the least restrictive means[.]”  42 U.S.C. § 2000cc-1(a)(1)-(2).  

To establish a claim under the RLUIPA, an inmate “must first 

demonstrate that a prison policy substantially burdens a religious 

practice.”  Haight v. Thompson, 763 F.3d 554, 559-60 (6th Cir. 2014).  
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“Once an inmate makes this showing, the prison policy survives only if 

it serves a compelling governmental interest in the least restrictive 

way.”  Id.   

Ackerman and Shaykin, two Jewish inmates, argued in the 

district court that the MDOC’s policy of providing Jewish prisoners with 

only meat-and-dairy-free vegan meals substantially burdens their 

exercise of religion because their sincerely held religious beliefs require 

them to consume meat and dairy products on the Sabbath and four 

Jewish holidays.  The district court agreed and ordered the MDOC to 

provide inmates with kosher meat and dairy products on the Sabbath 

and on four Jewish holidays, and ordered the MDOC to provide kosher 

cheesecake on Shavuot.  (J., 02/27/2020, R. 251, Page ID # 2620.)  The 

district court’s decision was erroneous and should be reversed.  

A. Record evidence established that Ackerman and 
Shaykin’s belief—that they are required to eat meat 
and dairy on the Sabbath and Jewish holidays 
(including cheesecake on Shavuot)—is not sincerely 
held.   

1. Procedural history. 

On March 18, 2015, Washington moved for summary judgment 

with respect to Ackerman and Shaykin’s meat and dairy claims.  (Mot. 
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for Summ. J., R. 65, Page ID # 994-1007.)  At issue in the motion was 

whether Ackerman and Shaykin’s belief that they should consume 

kosher meat and dairy was a sincere religious belief that was sincerely 

held.  On December 21, 2016, the magistrate judge issued a report and 

recommendation, recommending that the district court grant 

Washington’s motion for summary judgment.  (R & R, R. 96, Page ID # 

1252-65.)  The district court adopted the report and recommendation on 

January 20, 2017, and granted summary judgment to Washington on 

Ackerman and Shaykin’s meat and dairy claim.  (Op. and Order, R. 99, 

Page ID # 1285-91.) 

Ackerman and Shaykin then filed a motion pursuant to Federal 

Rule of Civil Procedure 54(b) on December 18, 2017, asking the district 

court to reinstate their meat and dairy claim.  (Mot., R. 125, Page ID # 

1429-39.)  Washington opposed the motion on January 17, 2018.  (Resp. 

to Mot., R. 138, Page ID # 1694-99.)  On September 6, 2018, the district 

court ruled in Ackerman and Shaykin’s favor and reinstated their meat 

and dairy claim.  (Op. and Order, R. 159, Page ID # 1853-67.) 

As stated above, considering the district court’s decision, and 

without waiving any appellate rights, on September 10, 2019, the 
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parties stipulated to a meat and dairy sub-class definition for trial 

purposes only.  (Stip., R. 201, Page ID # 2077-78.)  The case proceeded 

to a one-day bench trial that took place on October 4, 2019. (Trial Tr., R 

233.) 

At trial, both Ackerman and Shaykin testified.  (Trial Tr., R. 233, 

Page ID # 2314-99.)  Each of them claimed that they sincerely believe 

that they must consume meat and dairy on each of the Sabbaths and on 

four Jewish holidays (Rosh Hashanah, Yom Kippur, Sukkot, and 

Shavuot).  (Trial Tr., R. 233, Page ID # 2319-22, 2350-52.)  Additionally, 

they claimed that the cheesecake was traditionally consumed on 

Shavuot but did not mention that it was required.  (Trial Tr., R. 233, 

Page ID # 2358, 2379-80.)   

The district court ultimately held that Ackerman and Shaykin’s 

religious belief is sincerely held, and, as a result, ordered the MDOC to 

provide kosher meat and dairy on each of the Sabbaths and on Rosh 

Hashanah, Yom Kippur, Sukkot, and Shavuot.  (Bench Op., R. 243; J., 

R. 251.) 

Additionally, the district court held that the MDOC was required 

to provide Ackerman and Shaykin with cheesecake on Shavuot, 
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concluding that this tradition was a sincere religious belief that was 

seriously held, despite the fact that Ackerman and Shaykin did not 

plead this claim.  (Id.) 

2. Analysis. 

When deciding whether a plaintiff has alleged a protected 

religious exercise under RLUIPA, “the court’s function is to ensure that 

the claim is based on a sincere religious belief.”  New Doe Child #1 v. 

Congress of the United States, 891 F.3d 578, 586 (6th Cir. 2018) (citing 

Burwell v. Hobby Lobby, 573 U.S. 682, 725 (2014)); see also Haight, 763 

F.3d at 565 (“Just as a ‘substantial burden’ on a religious practice is a 

threshold requirement under RLUIPA, so a sincerely held religious 

belief is a threshold requirement under the law.”) (citation omitted).  As 

this Court stated in Haight, “nothing in RLUIPA bars a prison from 

‘questioning whether a prisoner’s religiosity, asserted as the basis for a 

requested accommodation, is authentic.’”  Id. at 565 (quoting Cutter v. 

Wilkinson, 544 U.S. 709, 725 n.13 (2005)) (brackets omitted). 

Under RLUIPA, exercise of religion is defined as “belief and 

profession” coupled with the “performance of (or abstention from) 

physical acts that are engaged in for religious reasons.”  Burwell, 573 
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U.S. at 710 (quotation marks omitted).  It is not for the courts to 

determine whether a sincerely held religious belief is reasonable.  Id. at 

724.  Instead, the court simply shall determine whether the sincere 

religious belief reflects “an honest conviction.”  Id.  Here, record 

evidence supports that Ackerman and Shaykin’s alleged religious 

beliefs are not sincerely held or authentic.   

a. Ackerman and Shaykin’s alleged religious 
belief that they should consume kosher 
meat and dairy on each Sabbath and on four 
Jewish holidays—Rosh Hashanah, Yom 
Kippur, Sukkot, and Shavuot—is not 
sincere. 

At the bench trial, Washington admitted into evidence a lengthy 

list of available kosher items for purchase through MDOC’s 

commissary, including a variety of kosher meat and dairy products.  

(Def.’s Trial Ex. A, Appendix pp. 1-2).  This was supported by the 

testimony of Kevin Weissenborn, Director of the MDOC’s Food Service 

Management and Support Units.  (Trial Tr., R. 233, Page ID # 2403-04.)  

The prices for these products range from $0.95 up to $4.42.  (Id.)   

It was well established at trial that despite having the clear 

means to do so, Ackerman and Shaykin chose not to purchase kosher 

meat and dairy products to supplement their kosher vegan meals.  (See 
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Def.’s Trial Ex. B, Shaykin Commissary Purchases and C, Ackerman 

Commissary Purchases, Appendix pp. 3-36.)  

Ackerman testified that he earns, on average, $60.24 a month 

through his prison employment.  (Trial Tr., R. 233, Page ID # 2325, 

2330.)  He further testified that he has regularly made purchases 

through the MDOC commissary over the duration of his incarceration.  

(Id., Page ID # 2330.)  On cross examination, Ackerman’s monthly 

commissary purchases from January 1, 2016 through July 31, 2019 

were reviewed in detail.  (Id., Page ID # 2331.)  To demonstrate 

Ackerman’s decisions regarding purchasing kosher food, a review of 

several months is helpful.  In August of 2018, for example, Ackerman 

spent $36.20 on coffee from the commissary.  (Id.)  Yet, he chose not to 

purchase any kosher meat or dairy products, even though there were 

four Sabbaths that month.  (Id., Page ID # 2335; Def,’s Trial Ex. C, 

Appendix pp. 19-36.)  In September of 2018, Ackerman spent $28.96 on 

coffee.  (Trial Tr., R. 233, Page ID # 2333.)  Once again, he chose not to 

purchase any kosher meat or dairy products.  (Id., Page ID # 2335; 

Def.’s Trial Ex. C, Appendix pp. 19-36.)  In December 2018, he spent 

$28.18 on coffee.  (Trial Tr., R. 233, Page ID # 2334-35.)  Yet again, he 
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chose not to purchase any kosher meat or dairy products.  (Id., Page ID 

# 2335; Def.’s Trial Ex. C, Appendix pp. 19-36.)  Additionally, as 

evidenced by Ackerman’s trial testimony and Washington’s trial Exhibit 

C, Ackerman routinely purchased non-kosher food items from the 

MDOC commissary.  (Trial Tr., R. 233, Page ID # 2333-35; Def.’s Trial 

Ex. C, Appendix pp. 19-36.) 

Shaykin similarly testified that he has regularly made purchases 

through the MDOC commissary over the duration of his incarceration.  

However, he claims that he cannot afford to purchase kosher meat and 

dairy products from the commissary.  (Trial Tr., R. 233, Page ID # 

2353.)  Nevertheless, Shaykin made significant purchases from the 

commissary, showing his means to do so.  In May 2018, Shaykin spent 

$28.96 on coffee and $15.30 on popcorn.  (Id., Page ID # 2367.)  

However, he chose not to purchase any kosher meat or dairy products.  

(Def.’s Tr. Ex. B, Appendix pp. 3-18.)  In June 2018, Shaykin spent 

$13.26 on popcorn and $8.50 and $28.96 in two separate purchases on 

coffee.  (Trial Tr., R. 233, Page ID # 2367.)  His total commissary 

purchases for June 2018 totaled $105.83.  Once again, he chose not to 

purchase any kosher meat or dairy products.  (Def.’s Trial Ex. C, 

Case: 20-1363     Document: 17     Filed: 07/23/2020     Page: 28



 

22 

Appendix pp. 19-36.)  In July 2018, Shaykin spent $10.20 on popcorn 

and $21.72 on coffee.  (Trial Tr., R. 233, Page ID # 2368.)  As evidenced 

by Shaykin’s trial testimony and Washington’s trial Exhibit B, Shaykin 

also routinely purchased non-kosher food items from the MDOC 

commissary.  

Ackerman and Shaykin, of their own volition, chose not to 

consistently supplement their universal vegan meals with the kosher 

meat and dairy products readily available for purchase at the MDOC’s 

commissary, despite having the means to do so.  As such, their alleged 

religious belief is not sincerely held or authentic, and the district erred 

in rendering its decision to the contrary.  

b. The facts and the law do not support the 
district court’s determination that 
Ackerman and Shaykin’s sincere religious 
beliefs require them to consume cheesecake 
on Shavuot. 

Without Ackerman and Shaykin’s having ever pled a sincerely 

held religious belief that cheesecake must be consumed on Shavuot, the 

district court, after hearing testimony from Shaykin that cheesecake 

was a mere tradition, found that the MDOC was required to provide the 

sub-class with cheesecake on Shavuot.   
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Notably, no testimony pertaining to cheesecake was even elicited 

from Ackerman during his direct examination.  Rather, cheesecake was 

first mentioned during the direct examination of Shaykin: 

Q. Mr. Shaykin, on Shavuot, is there specific food that you’re 
supposed to eat? 

 
A. Cheesecake 

(Trial Tr., R. 233, Page ID # 2353.)  Shaykin did not testify that he had 

a sincerely held religious belief that required him to eat cheesecake on 

Shavuot.  

Cheesecake is not mentioned again until Shaykin’s counsel 

concluded his direct examination.  At this point, the district court 

proceeded to directly question Shaykin: 

THE COURT: A question.  This is just dealing with the 
cheesecake in terms of there not being – my question is 
cheesecake specifically required, or would the religious 
obligation be satisfied if you were able to consume another 
dairy product on that high holiday of Shavuot? 
 
THE WITNESS: Shavuot, it just says dairy, but they just, 
years -- as years gone by, they just had cheesecake. 

 
THE COURT: Okay.  So you could substitute, you could -- do 
you -- how would you feel if you, and I understand you to say 
that over the years the dairy has been pretty much limited to 
cheesecake on this particular holiday. Would you feel that 
you’re violating if you don’t get -- that you’re not complying, 
not being compliant? 

Case: 20-1363     Document: 17     Filed: 07/23/2020     Page: 30



 

24 

 
THE WITNESS: Growing up, traditionally, we always had 
cheesecake, and it was a big thing, making the homemade 
cheesecake, and the preparation with the pans, helping out.  
I even helped out, you know, making it. 

(Id., Page ID # 2357-58.)   

The district court quite clearly elicits from Shaykin that eating 

cheesecake on Shavuot is a “tradition.” (Id.)  Shaykin does not say that 

it is his religious belief.  Then, on re-direct, Shaykin’s counsel asks: 

Q. Been discussing a little bit about the difference between 
credited for your religious beliefs, and religious beliefs being 
required.  So you testified just a moment ago about 
cheesecake on Shavuot, and you said that dairy products are 
required earlier when the judge asked you, is that correct? 

 
A. Correct. 

 
Q. Would it be fair to say that having a cheesecake, it would 
fulfill it better, it would fulfill your religious beliefs in a 
better way? 

 
A. Correct. 

 
Q. So your religious beliefs would be better satisfied by 
cheesecake than by another dairy product, correct? 

 
A. Correct. 

(Id., Page ID # 2370.)   

Once again, Shaykin does not say that his religion requires him 

eat cheesecake on Shavuot.  He simply testifies that cheesecake would 
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be better than another dairy.  Then, over Washington’s counsel’s 

objections, the district court judge re-called Ackerman to the stand for 

questioning regarding Shaykin’s professed belief that cheesecake is 

required to be consumed on Shavuot because Shaykin was not “as well 

versed in that area.”  (Id., Page ID # 2376.)  But, even then, Ackerman 

only testified that it was a tradition:  

Q. Is it your sincerely held religious belief that you were to 
eat cheesecake? 

 
A. That is the way I have traditionally celebrated it every 
year of my life. 

(Id.)   

It was only after further questioning from the district court, that 

Ackerman testifies:  

THE WITNESS: Shavuot is genuinely associated with 
cheesecake in the Jewish community. I mean, other than the 
purpose of the receiving of the Torah, when we think of 
Shavuot, it’s my understanding in the Jewish community it’s 
associated with cheesecake. 

(Id., Page ID # 2380.) 

On re-cross examination, the following exchange took place 

between Washington’s counsel and Ackerman: 

Q. Mr. Ackerman, your attorneys and I have stipulated to 
the admission of exhibit 1, and I’m going to butcher the 
pronunciation of this, and please forgive me. It’s certainly 
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not meant any disrespect. I believe the document is called 
the Shulchan Aruch? 

 
A. Shulchan Aruch. 

 
Q. Spelling S-H-U-L-C-H-A-N, A-R-U-C-H. Have you seen 
that exhibit 1? 

 
A. I haven’t seen what you’re looking at, no, sir. 

 
Q. No, have you seen the Shulchan Aruch? 

 
A. Yes, I have a copy of it. 

 
Q. Okay.  And you’ve seen what your counsel has admitted 
as exhibit 1 or stipulated to admitting as exhibit 1? 

 
A. Yes. 

 
Q. Can you find in that document anywhere where it 
specifies that you are supposed to have cheesecake? 

 
A. No, I can’t. 

 
Q. That it’s mandatory? 

 
A. No. 

 
Q. It’s not in that document? 

 
A. No, it’s not. 

 
Q. And that is a document that proscribes laws for your 
religion, is that correct? 

 
A. The Code of Jewish Law, yes, sir. 

(Id., Page ID # 2381-82.)   
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Finally, Ackerman’s counsel is allowed the opportunity for a 

second re-direct examination on this issue.  During this examination, 

the district court judge asked Ackerman to read an excerpt from Trial 

Exhibit 1, the Shulchan Aruch: 

THE COURT: Can you specifically read for the 
Court the full sentence in which cheesecake is 
referenced?  I need context. 
 
THE WITNESS: It says, “Some have a custom to 
just eat some dairy mezonot, cake, and beverage 
after Kiddush, and then make a berachah 
acharonah.”  
 
THE COURT: Okay. 
 
THE WITNESS: And what that translates to is 
we would have a dairy cake, and we accept dairy 
cake as being cheesecake, and then afterwards, 
Kiddush is what we say after the meal, and then 
we would say a prayer after that. 

(Id., Page ID # 2383.) 

It is clear from this excerpt that “some have a custom” of eating 

cheesecake.  It is important to note that at this point Ackerman and 

Shaykin have not testified that their sincerely held religious beliefs 

require them to consume cheesecake on Shavuot. 
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Then, for the first time Ackerman affirmed that he understood 

cheesecake as a required food on Shavuot, as prompted by the district 

court’s question: 

THE COURT: Okay.  So that interpretation from what 
you’ve read -- I know how I feel.  Tell me, do you read that as 
requiring cheesecake to be eaten or consumed on the 
Shavuot? 

 
THE WITNESS: Yes, ma’am. 

(Id., Page ID # 2384.) 
 

The testimony up to the point where the district court judge leads 

Ackerman is abundantly clear:  consuming cheesecake is not a sincerely 

held religious belief contemplated by RLUIPA or the case law 

interpreting RLUIPA.  As testified to by Shaykin, verified by Ackerman 

(until he was improperly led by the district court), and articulated in 

the Shulchan Aruch, consuming cheesecake on Shavuot is a tradition or 

a custom, not a religious mandate.  As a result, the district court clearly 

erred, and the MDOC should not be required to provide cheesecake on 

Shavuot.  
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B. Even if Ackerman and Shaykin’s belief is sincerely 
held, it is not substantially burdened by the MDOC’s 
policy of not directly providing kosher meat and dairy 
products because they are made available in the 
prison commissary.   

1. Overview of substantial-burden precedent. 

While the Supreme Court has never explicitly defined “substantial 

burden,” it has examined the institutionalized-persons portion of the 

RLUIPA in two cases:  Holt v. Hobbs, 574 U.S. 352 (2015) and Cutter v. 

Wilkinson, 544 U.S. 709 (2005).  Cutter’s footnote 8 explains that 

RLUIPA is aimed at affirmative burdens or obstructions on religious 

exercise.  544 U.S. at 720 n.8.  But Cutter made clear that RLUIPA does 

not require States to pay for an inmate’s “devotional accessories.” Id.  

Thus, the district court erred in finding that the MDOC’s policy of 

making kosher dairy and meat available to Jewish inmates, as opposed 

to providing it directly, imposed a substantial burden on their religious 

belief. 

RLUIPA “alleviates exceptional government-created burdens on 

private religious exercise.”  Cutter, 544 U.S. at 720.  In Cutter, the 

Supreme Court considered whether the portion of the RLUIPA 

applicable to institutionalized persons, 42 U.S.C. § 2000cc-1, violates 
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the Establishment Clause.2  The Court held that it does not, but with 

some important caveats that are relevant to the instant case.  The 

Court reasoned that the RLUIPA statute “alleviates exceptional 

government-created burdens on private religious exercise.”  Id. at 720.  

Further explaining, the Court stated, “the Act on its face does not 

founder on shoals our prior decisions have identified: Properly applying 

RLUIPA, courts must take adequate account of the burdens a requested 

accommodation may impose on nonbeneficiaries and they must be 

satisfied that the Act’s prescriptions are and will be administered 

neutrally among different faiths[.]”  Id. (internal citation omitted).  

Then, in footnote 8, the Cutter Court went on to explain: 

Directed at obstructions institutional arrangements place on 
religious observances, RLUIPA does not require a State to 
pay for an inmate’s devotional accessories.  See, e.g., Charles 
v. Verhagen, 348 F.3d 601, 605 (C.A.7 2003) (overturning 

 
2 The Religion Clauses of the First Amendment provide: “Congress shall 
make no law respecting an establishment of religion, or prohibiting the 
free exercise thereof.”  U.S. Const. amend. I.  “While the two Clauses 
express complementary values, they often exert conflicting pressures.”  
Cutter, 544 U.S. at 719.  In passing the RLUIPA, Congress did not 
intend to impose any limitations on, or otherwise affect, the 
Establishment Clause.  42 U.S.C. § 2000cc-4 (“Nothing in this chapter 
shall be construed to affect, interpret, or in any way address that 
portion of the first amendment to the Constitution prohibiting laws 
respecting an establishment of religion.”).   
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prohibition on possession of Islamic prayer oil but leaving 
inmate-plaintiff with responsibility for purchasing the oil). 

Id. at n.8 (emphasis added).   

Thus, the Cutter Court’s footnote 8 stands for the proposition that 

a State’s prohibition of the possession of “devotional accessories,” such 

as Islamic prayer oil, imposes a substantial burden on religious 

exercise.  On the other hand, a State that does not prohibit inmates 

from purchasing “devotional accessories,” but instead leaves inmates 

with the responsibility for purchasing said accessories, does not impose 

a substantial burden on religious exercise.  The Cutter Court had 

serious concerns that, if the RLUIPA did require the State to pay for an 

inmate’s devotional accessories—whether it would be paying for Islamic 

prayer oil for Muslim inmates, bibles for Christian inmates, or kosher 

cheesecake for Jewish inmates—it would violate the Establishment 

Clause.   

Ten years later, in Holt, the Supreme Court held that the 

Arkansas Department of Corrections’ grooming policy that did not allow 

a Muslim prisoner to grow a half-inch beard substantially burdened the 

prisoner’s exercise of his religion.  Holt, 574 U.S. 352.  The Court did 

not explicitly define “substantial burden,” but did explain that, 
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“RLUIPA’s ‘substantial burden’ inquiry asks whether the government 

has substantially burdened religious exercise (here, the growing of a 

1/2–inch beard), not whether the RLUIPA claimant is able to engage in 

other forms of religious exercise.”  Id. at 361-62.  Notably, consistent 

with the Supreme Court’s prior decision in Cutter, nothing in Holt 

required the government to subsidize the inmate’s religious right to 

grow a beard by, for example, paying for the inmate’s razors or other 

grooming equipment, or paying for other “devotional accessories.” 

As noted above, neither the RLUIPA statute nor the Supreme 

Court have defined the term “substantial burden.”  However, this Court 

has concluded that government action constitutes “a substantial burden 

‘when that action force[s] an individual to choose between ‘following the 

precepts of her religion and forfeiting benefits’ or when the action in 

question place[s] ‘substantial pressure on an adherent to modify his 

behavior and to violate his beliefs.’”  Barhite v. Caruso, 377 Fed. Appx. 

508, 511 (6th Cir. 2010) (quoting Living Water Church of God v. Charter 

Twp. of Meridian, 258 Fed. Appx. 729, 734 (6th Cir. 2007)). 

That latter portion of that standard was applied by this Court in 

Haight.  763 F.3d 554.  In Haight, this Court held that prison officials’ 
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decision to deny prisoners’ requests for Native American foods of corn 

pemmican and buffalo meat for their annual powwow imposed a 

substantial burden on their religious practices.  Id.  There, this Court 

correctly focused on the fact that prison officials “barred access to the 

foods altogether.”  Id. at 565 (emphasis in original).  It did not matter 

that prison officials let inmates have access to some of the foods, since 

prison officials prohibited inmates from purchasing other foods that 

were central to their beliefs.   

Yet, nowhere in Haight did this Court indicate that RLUIPA 

requires prison officials to purchase religious foods for the inmates.  To 

the contrary, this Court acknowledged that “[t]he inmates sought 

permission to buy two food items—at their own expense—for a once-a-

year religious event.”  Id. at 566.  Notably, the inmates also offered to 

pay for the sweat lodge to perform their ritual sweating.  Id. at 560.  

The prison warden denied all requests by the inmates to pay for their 

own religious accommodations.  Id.  While this Court acknowledged 

that the RLUIPA “does not permit a prison warden to deny a Catholic 

inmate access to wine for a communion service on the ground that grape 

juice is a reasonable substitute or to deny grape juice to a Presbyterian 
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inmate on the ground that water is a reasonable substitute[,]” the Court 

did not say that prison officials were required to purchase those 

religious items for the inmates.  Id.  Indeed, such a directive would be 

inconsistent with the Establishment Clause and Cutter. 

2. Analysis 

In the district court, the MDOC established that it did not prohibit 

Jewish inmates from possessing kosher meat and dairy items in the 

prison, as those items were available for purchase through the prison 

commissary.  (Bench Op., R. 243, Page ID # 2531.)  Nonetheless, the 

district court determined that Ackerman and Shaykin had established 

that the MDOC imposed a substantial burden on their religious 

exercise. 

a. Washington established at trial that the 
MDOC did not prohibit inmates from 
possessing kosher meat and dairy products, 
and that kosher meat and dairy products 
were available at the prison commissary. 

 
At trial, Washington established that numerous kosher meat and 

dairy products were available at the prison store, including multiple 

beef options for $1.35 (Trial Tr., R. 233, Page ID # 2342), a five-ounce 

portion of chicken sausage for $2.28 (id.), multiple types of fish entrees 
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for as little as $0.95 (id., Page ID # 2343-44), 10-ounce packets of 

powdered milk for $3.57 (id., Page ID # 2344), and mac and cheese and 

cheesy rice.  (Id., Page ID # 2353.)  Based on these facts alone, the 

district court should have found that there was no substantial burden 

on the ability of Jewish inmates to exercise their religion.  See Cutter, 

544 U.S. at 720, n.8.  Instead, the district court erroneously found that 

Ackerman and Shaykin had asserted several persuasive reasons why 

the availability of kosher meat and dairy products at the prison 

commissary did not alleviate the burden on the Jewish inmates. 

First, the district court agreed with Ackerman and Shaykin that 

the “serving sizes of the items sold are insufficient to constitute a meal.”  

(Bench Op., R. 243, Page ID # 2531.)  Second, the district court found 

the prison’s policies prohibited Ackerman and Shaykin from bringing 

the items into the chow hall and Jewish law requires them to have a 

Sabbath or holiday meal, not to have a meal and then supplement it 

later at some other time.  (Id.)  As for these two points, Cutter’s footnote 

8, and by extension the institutionalized persons provision of the 

RLUIPA, only requires States to not prohibit inmate access to kosher 

meat and dairy products.  The MDOC did not prohibit inmates from 
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possessing kosher meat and dairy products.  Even if the available 

serving sizes are not sufficient to constitute the district court’s 

definition of a “meal,” and even if prisoners were required to eat these 

foods somewhere other than the chow hall, this has less to do with 

religious accommodation and more to do with nutritional value and 

convenience.   

A substantial burden does not exist in prison just because inmates 

cannot eat a religious food at the time, place, and manner of their 

choosing.  While inmates may have a right to nutritional meals, they do 

not have a right to be served specific meals at mealtime.  Robinson v. 

Jackson, 615 Fed. App’x 310, 314 (6th Cir. 2015) (“Prisoners have a 

constitutional right to meals that meet their nutritional needs; indeed, 

they have a constitutional right to be served meals that do not violate 

their sincerely-held religious beliefs.  But there is no constitutional 

right for each prisoner to be served the specific foods he desires—such 

as Halal meat—in prison.” (internal citation omitted)); see also Sareini 

v. Burnett, No. 08-13961-BC, 2011 U.S. Dist. LEXIS 34525, at *15 (E.D. 

Mich. Mar. 31, 2011) (“Plaintiff may prefer Halal meat entrees over the 

vegetarian and non-meat substitutes provided, but his food preferences, 
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as a prisoner, may be limited”); Robinson v. Crutchfield, No. 1:14-cv-

115, 2014 U.S. Dist. LEXIS 30660, at *9, 2014 WL 934548, at *2-3 (S.D. 

Ohio Mar. 10, 2014) (“[F]ederal courts have consistently recognized that 

a prohibition of halal meat does not amount to a substantial burden on 

religious exercise when vegetarian options are available.”)  Here, the 

district court record reflects that inmates had access to kosher meat and 

dairy products through the commissary, which is all that the RLUIPA 

requires. 

The third reason why the district court found a substantial burden 

existed was that inmates were not able to purchase meat and dairy 

products in the quantities needed to constitute a Sabbath or holiday 

meal due to their indigency.  (Bench Op., R. 243, Page ID # 2531.)  But 

the record reflects otherwise.  As noted above, Ackerman and Shaykin 

testified at trial about how they regularly purchased coffee to barter for 

other goods.  Specifically, Washington established that Ackerman 

regularly spends from $14.48 to $32.58 per month on coffee alone, and 

that he regularly spends over $40 total per month on commissary 

purchases, including months where he spent $70, $80, and $100.  (Trial 

Tr., R. 233, Page ID # 2332-40.)  Additionally, Ackerman testified that 
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he made $2.62 per day in his prison job, or approximately $60.24 per 

month.  (Id., Page ID # 2325.)   

Washington also established that Shaykin spent his personal 

funds on coffee and popcorn on numerous occasions, including $28.96 

worth of coffee and $15.30 worth of popcorn on May 20, 2018 (id., Page 

ID # 2367), $105.83 worth of coffee and other snack items on June 17, 

2018 (id., Page ID # 2367-68), $10.20 on popcorn and $21.72 on coffee on 

July 29, 2018 (id., Page ID # 2368); and $12.75 on popcorn on 

September 23, 2018 (id., Page ID # 2368).  Shaykin also testified that he 

made $1.14 per day in his prison job, or approximately $7.98 per week.  

(Id., Page ID # 2354.)     

Finally, Washington established that when a prisoner has less 

than $11 in their account, MDOC policy allows the prisoner to be loaned 

an additional $11 that can be used to purchase items from the prison 

store.  (Id., Page ID # 2446.)   

Thus, to purchase both meat and dairy for consumption on one of 

the Sabbath days it could cost as little as $4.92 ($1.35 for a beef option, 

and $3.57 for powdered milk).  Both Ackerman, who made $2.62 per day 

in his prison job, and Shaykin, who made $1.14 per day, would be able 
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to afford to purchase these kosher meat and dairy products on each of 

the 56 Sabbath and specified holiday meals, especially if they chose to 

purchase those kosher products instead of coffee, popcorn, and other 

items that serve no religious purpose. 

Perhaps more importantly, Ackerman and Shaykin’s alleged 

indigency is irrelevant for purposes of the substantial-burden analysis.  

Under Cutter, a State which does not affirmatively prohibit inmates 

from purchasing “devotional accessories,” but instead leaves inmates 

with the responsibility for purchasing said accessories, does not impose 

a substantial burden on religious exercise.  544 U.S. at 720, n.8.  To put 

this argument into perspective, imagine that the Holt Court had held 

that where the prison allowed inmates to grow beards, and razors and 

grooming accessories were available in the prison commissary, that the 

prison still imposed a substantial burden on the plaintiff because the 

prison refused to purchase razors and other grooming accessories for 

the inmate.  That formulation of the law is essentially what the district 

court applied here.    
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b. The district court relied on non-binding and 
distinguishable case law in making its 
determination that the MDOC imposed a 
substantial burden on Jewish inmates. 

To arrive at its own definition of “substantial burden,” the district 

court did not discuss Cutter or other Sixth Circuit opinions in any 

significant detail.  With respect to Holt, the district court reiterated the 

Supreme Court’s conclusion that it is irrelevant if the burden on an 

inmate’s religious exercise is slight.  (Bench Op., R. 243, Page ID # 

2535.)  However, the district court focused primarily on the reasoning of 

the Seventh Circuit’s opinion in Jones v. Carter, 915 F.3d 1147 (7th Cir. 

2019).   

The district court found Jones to be instructive in responding to 

MDOC’s argument that the inmates had the ability to pay for their own 

kosher meat and dairy foods.  (Bench Op., R. 243, Page ID # 2532).  But 

Jones is distinguishable from this case on multiple grounds.  In Jones, 

there were serious questions about whether the plaintiff could afford to 

supplement his diet with meat from the prison commissary.  Jones, 915 

F.3d at 1150 (finding that the Indiana DOC estimated that it would cost 

the plaintiff $14.00 per week to pay for his own halal meat, while 

plaintiff only made $8.40 per week at his prison job).  In contrast, here, 
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Washington established that the cost of providing kosher meat and 

dairy entrees would be between $0.95 and $1.35 for a fish or meat item 

(Trial Tr., R. 233, Page ID # 2342-44), and approximately $3.57 for a 

dairy product.  (Id., Page ID # 2344.)  Furthermore, Ackerman made 

$2.62 per day in his prison job (id., Page ID # 2325), and Shaykin 

testified that he made $1.14 per day in his prison job.  (Id., Page ID # 

2354.)  Assuming a Kosher meat and dairy meal costs approximately 

$5.00 per week at most, both inmates made more than enough money 

that, if they would choose to forego purchasing coffee, popcorn, and 

other non-religious items, they could afford to purchase kosher meat 

and dairy products from the commissary.   

Further, unlike the Indiana DOC in Jones, Washington 

established that it would cost an additional $2.42 per prisoner, on each 

applicable religious day, for the MDOC to provide kosher meat entrées 

to the Jewish sub-class.  (Id., Page ID # 2406.)  Alternatively, for the 

MDOC to provide kosher, pre-packaged meals to class members would 

cost an additional $400,000.00 per year.  (Id., Page ID # 2407.)  

Therefore, it would cost more than “a single penny,” Jones, 915 F.3d at 

1148, for the MDOC to subsidize these inmates’ religious beliefs.   
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For all these reasons, the district court erred in concluding that 

Ackerman and Shaykin’s religious exercise is substantially burdened by 

the MDOC’s policy of making kosher dairy and meat available to Jewish 

inmates, as opposed to providing it directly. 

C. The MDOC’s policy of making kosher meat and dairy 
available in the prison commissary, as opposed to 
providing it directly to Jewish inmates, is the least 
restrictive means of furthering the compelling 
government interests of reducing costs and 
maintaining the orderly administration of prisoner 
meals.   

A substantial burden on the exercise of religion can be upheld if it 

“serves a compelling government interest in the least restrictive way.” 

Haight, 763 F.3d at 559-60.  In determining whether a prison’s policy 

meets this standard, a court must defer to the judgment of prison 

officials and should not substitute its judgment “in place of the 

experience and expertise of prison officials.”  Hoevenaar v. Lazaroff, 422 

F.3d 366, 370 (6th Cir. 2005).  This is especially true when costs are 

involved.  In Cutter, the Supreme Court specifically noted that this 

deference includes “consideration[s] of costs and limited resources.”  544 

U.S. at 723 (internal quotations omitted) (quoting 139 Cong. Rec. 26190 

(1993) remarks of Sen. Hatch).  Further, RLUIPA is not meant to 
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“elevate accommodation of religious observances over an institution’s 

need to maintain order and safety.”  Id. at 722.    

Here, the district court concluded that the MDOC failed to show 

that “it has a compelling government interest in not providing meat and 

dairy products to [Jewish inmates]” on the Sabbath and Jewish 

holidays.  (Bench Op., R. 243, Page ID # 2541.)  The court also found 

that making kosher meat and dairy available for Jewish inmates in the 

prison commissary was not the “least restrictive means of achieving its 

asserted governmental interests.”  (Id., Page ID # 2542.)  The district 

court’s decision is flawed for two reasons.   

First, while the district court acknowledged the deference owed to 

prison officials with regard to the compelling-government-interest 

analysis consistent with the above caselaw, it failed to apply that 

deference, and, instead, improperly substituted its judgment for that of 

the MDOC.  Hoevenaar, 422 F.3d at 370.  Indeed, the district court 

noted, “Cost reduction, as a general matter, is unquestionably a 

compelling interest of [a prison system].”  (Bench Op., R. 243, Page ID # 

2537) (emphasis added) (internal quotations and citations omitted).  

But then the district court went on to question the MDOC’s assertion 
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that is has a compelling interest in keeping food service costs as low as 

possible, despite the fact that record testimony clearly supported at 

least a $10,000 increase3 to provide the requested kosher meat and 

dairy to Jewish inmates.  In doing so, the court relied on non-binding 

and distinguishable case law.  Indeed, the district court relied on Fifth 

and Tenth Circuit case law—Moussazadeh v. Texas Dep’t of Criminal 

Justice, 703 F.3d 781, 795 (5th Cir. 2016) and Beerheide v. Suthers, 286 

F.3d 1179 (10th Cir. 2002)—to erroneously conclude that a $10,000 cost 

reduction to MDOC is not a compelling government interest.  However, 

both of those cases dealt with the actual provision of kosher meals in 

the first instance, as opposed to the facts of this case, where a kosher 

vegan meal is already provided to Ackerman and Shaykin, but they 

believe that the MDOC must also provide them with kosher meat and 

dairy.   

 
3 This amount is in addition to the cost of the vegan meal already 
provided to Jewish inmates that is $2.97 per prisoner, per day.  (Trial 
Tr., R. 233, Page ID # 2405.)  There was also testimony that the other 
alternative—for the MDOC to provide kosher, pre-packaged meals to 
class members—would cost an additional $400,000.00 per year.  (Id., 
Page ID # 2407.)    
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The district court also failed to defer to, and rejected outright, the 

MDOC’s compelling interest in maintaining the orderly administration 

of prison meals.  Relying on language from this Court’s decision in 

Haight, 763 F.3d at 562, the district court mischaracterized the 

MDOC’s argument as one of not wanting to grant an exception to 

Ackerman and Shaykin (that incidentally the MDOC has already done 

by providing them a special religious vegan diet) as opposed to what the 

MDOC actually argued, i.e.,  increased food costs would result if all 28 

religions were to request these special “add-ons” to their vegan meals.  

While the district found that the costs to the MDOC to provide 

kosher meat and dairy to Jewish inmates was not “substantial” enough 

be deemed a compelling interest, it rejected the MDOC’s argument that 

the increased costs could be much larger if all 28 religions requested 

such an accommodation.  (Bench Op., R. 243, Page ID # 2539-41.) This 

is not the type of deference to prison officials that is contemplated under 

Cutter.  544 U.S. at 723.  The district court’s decision should be 

reversed.   

Second, the district court also erred in concluding that the 

MDOC’s policy of making kosher meat and dairy available in the prison 
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commissary is not the least restrictive means of furthering its 

compelling interests of cost reduction and orderly administration of 

meals because the MDOC could “accept[] donations of kosher meat and 

dairy items (including cheesecake on Shavuot) from vetted, outside 

organization, which previously provided such items.”  (Bench Op., R. 

243, Page ID # 2542.)  The district court relied on an “alternative” 

identified by Ackerman and Shaykin that consisted of allowing “outside 

organizations, such as Aleph, to donate kosher meat and dairy products 

for inmates.”  (Bench Op., R. 243, Page ID # 2539.)  But there are 

several reasons why this is not a workable “alternative.”   

To begin with, there is no evidence to support that Aleph, or any 

other organization, is currently willing or able to provide kosher meat 

and dairy to Jewish inmates.  Further, when Aleph did provide these 

items in the past, it was only on holidays.  (Trial Tr., R. 233, Page ID # 

2357, 2378, 2380.)  Finally, there are times when visitors are not 

allowed into MDOC facilities.  This is currently the case due to the 

coronavirus pandemic.  Thus, because Ackerman and Shaykin’s 

proffered alternative is not feasible, the district court erred in 
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concluding that the MDOC’s policy did not meet the least-restrictive-

means test.   

CONCLUSION AND RELIEF REQUESTED 

 The district court erred in concluding that the MDOC’s universal 

religious diet violates Ackerman and Shaykin’s religious rights under 

RLUIPA.  As such, the district court’s judgment should be reversed and 

a judgment in favor of MDOC Director Heidi Washington should be 

entered.   

Respectfully submitted, 
 
Dana Nessel 
Michigan Attorney General 
 
Fadwa A. Hammoud (P74185) 
Solicitor General 
 
 
/s/ Scott A. Mertens 
Scott A. Mertens (P60069)  
Assistant Attorney General 
Attorneys for Defendant-
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(517) 335-3055 
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