
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ERIE
_.. . -----X

IN THE MATTER OF:

Index No.

NEXSTAR INC., AS OWNER OF TELEVISION

STATION W1VB, BUFFALO, NY, and

DANIEL TELVOCK, AS INVESTIGATIVE

PRODUCER FOR TELEVISION STATION WIVB,

Petitioners,

-against-

VERIFIED PETITION

THE VILLAGE OF DEPEW, NEW YORK,

Respondent.

For a Judgment pursuant to Article 78 of the

New York Civil Practice Law and Rules

------------X

TO THE SUPREME COURT OF THE STATE OF NEW YORK:

This Article 78 preeceding seeks to vindicate the right of Petitioners, NEXSTAR INC.,

THE OWNER OF TELEVISION STATION WIVB, BUFFALO, NY and DANIEL TELVOCK,

AS INVESTIGATIVE PRODUCER FOR TELEVISION STATION WIVB, to lawfully sccess

public information in the possession of the Village of Depew (the "Village"). This proceeding

seeks injunctive relief and declaratory relief pursuant to New York Civil Practice Law and Rules

("CPLR") Article 78 and section 3001, determining that the Village has violated Public OfEcer's

Law §§ 84, et seq. (the "Freedom of Information
Law"

or "FOIL") and ordering the Village to

comply with the law.

Petitioners, by their attorneys, FisherBroyles LLP, respectfully allege that:

1. This is a special proceeding brought against Respondent pursuant to Article 78 of the

CPLR and FOIL.
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2. This proceeding arises out of the refusal of Respondent to produce records responsive

to
Petitioners'

FOR, requests.

PARTIES AND JVRISDICTION

1. Petitioner NEXSTAR INC., AS OWNER OF TELEVISION STATION WIVB,

BUFFALO, NY (hereiñafter "W1VB") broadcasts local news and politics and events of public

importance, interest and concern to the citizens of the broadcasting area, which includes the

Village.

2. Petitioner DANIEL TELVOCK (hereinafter "Telvock") is an investigative

producer employed by WIVB who reports and produces reports on and covers such news.

(WIVB and Telvock are collectively referred to as "Petitioners").

3. Respondent Village is a müñicipality subject to the requirements of FOIL, as is the

Depew Police Department, which is a public agency.

4. The actions of the Village complaiñcd of herein are final in nature and cannot be

adequately reviewed by another court, entity or officer.

5. This Court has jurisdiction over this matter pursuant to Public Officers Law

§ 89(4)(b), CPLR Article 78 and CPLR § 3001.

VENUE

6. Pursuant to CPLR Article §§ 7804(b) and 506(b), venue in this proceeding lies

in the County of Erie, the judicial district in which Respandent made the negative deter=ination

and where the principal office of Respondent is located.

STATEMENT OF FACTS

7. On February 28, 2021, a young train enthusiast and
"trainspotter" nmM "Alex"
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witnessed and video recorded a man walking out onto train tracks, laying stomach-down on the

tracks and being hit by an oncoming train in or near the Village of Depew train station. There

were other eyewitnesses to the incident which included bystañders, Alex's friend and his father.

Alex provided a copy of his video of the incidst to the Depew Police Department.

8. The man, who turned out to be sitting State Supreme Court Justice John L. Michalski,

survived but was seriously injured.

9. On March 7, 2021 and March 11, 2021, W1VB, by Telvock, submitted FOIL

requests to the Village Administrator of the Village of Depew, Terry Wachowiak

("Wachowiak"), seeking (a) "A copy of the cell phone video or any video footage of the

February 28 [sic] showing a state supreme court judge John Michalski being struck by a CSX

tmin;"
and a (b) Police inci½t report for the Feb. 28, 2021, [sic] train striking pedestrian John

L.
Michalski."

See annexed Affidavit of Daniel Telvock sworn to on the 12th day of April, 2021

("Telvock Aff."), at Exhibit A.

10. On or about March 12, 2021, Wachowiak on behalf of the Village and referencing the

"FOIL Request of March 11,
2021,"

sent Telvock a "reply to all F.O.I.L. requests you filed with

the Village of Depew on this
topic."

See Telvock Aff. at Exhibit B.

11. Wachowiak stated, in relevant part, that:

In response to your requests, enclosed please fmd a Village of Depew

Police Incident Report from February 28, 2021 redacted in part pursuant

to Public Officers law §87(2)(B). The rest of your request cannot be complied

with at this time pursuant to Public Officers Law §87(2)(B) but the response

to your request may be supplemented in the
future."

Id.

12. The Police Incident Report annexed to Wachowiak's reply was almost completely

redacted. Id. at Exhibit B.

13. On March 12, 2021, Telvock submitted an appeal by emailing Wachowiak and asking
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him to "[s]end this to the proper appeals
decisionmaker."

See Telvock Aff. at Exhibit C.

Telvock wrote that his appeal was from his request for "the inddent report and video police have

of the Feb. 28 incident of a train hitting a pedestrian in Depew. The report was heavily redacted

and the video was not released; both cited reasons invoked the personal privacy exemption. I

argue that the personal privacy exemption does not
fit."

Id.

14. Noting FOIL's "presumption of
access"

and the spirit of FOIL, Telvock argued,

among other things, that the palestsian hit by the train was a public figure, who acted in public,

and who was video-recorded by a member of the public, and that the Village did not ardmi*

the requisite specific justification for its refusal to disclose an unredacted police report and the

video. Id.

15. On or about March 26, 2021, S::=uct A. Alba, Village Attorney of Depew, on behalf

of the Village, acknowledged receipt of the appeal of the FOL reqüêsta. Mr. Alba denied the

appeal and stated that "our determination remens imchanged for three distinct
reasons:"

"the

videos and unredseted report cannot be disclosed pursuant to Public Officers Law § 87(2)(B)

ba:ause of the privacy
exemption"

and Public Officers Law § 89; that allegedly "two ongoing

investigations came to light at or just after our initial disclosure ... [although] the Village has no

confirmation that the other two agencies are not investigating criming activity or a judicial

proceeding"; and that "disclosure is also prohibited pursuant to Public Officers Law § 87(2)(a)

and specifically 45 CFR 164.508 and 42 U.S.C. §
1320d-6."

See Telvock Aff. at Exhibit D.

16. The train incident was widely reported in all local media, including a television piece

broadcast by WIVB as well as an online news article posted by News 4 Staff on March 22, 2021,

updated on March 23, 2021. See EXCLUSIVE: New video shows moments before local iudge

was hit by train | News 4 Buffalo (wivb.com).
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17. WIVB quoted
"Alex,"

one of several eye-witacsses, who gave a first-hand witness

account of what he observed:

"He [Judge Michalski] was on the platform basically looking back and forth to

see if there was a train coming, which kind of did look a bit
weird,"

Alex said. "I

thought he might have been a rail fan like us, but I had a little bit of concern when

he walked out onto the tracks and when he lay on the tracks, I was like 'oh, no,
this isn't

good.'"

Id.

18. As W1VB reported, the portion of the video that it did obtain shows Judge Michalski:

"The video shows Michalski, dressed in a red shirt, blue winter vest and tan

khakis, jogging across one set of tracks and lying stomach-down across the same

track on which the slow-moving train approached. Then he disarypears underneath

the train.

Id.

19. As for Judge Michalski's medical information, "ECMC told News 4 more

than a week ago that Michalski was in stable condition with a serious leg
injury."

Id.

Thus, information regarding the fact that Michalski lived, is in stable condition, but has a

leg injury is certainly not
private."

COUNT I

20. Petitioacrs hereby repeat and reallege each of the foregoing paragraphs as if fully set

forth herein.

21. A governmental entity or public agency must "make available for public inspection

and copying all
records"

unless it can claim a specific exemptioñ to disclosure. N.Y. Pub. Off.

Law §§ 87(2) & 89(3).

22. As discussed in the accompanying Memorandum of Law, a court must presume that
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all records of a public agency are open to public inspection and copying, with the burden of

demonstrating that the records fall squarely within an exanption to disclosure, which is to be

narrowly interpreted, to be borne by the agency.

23. No FOIL exemptions permit the withholding or redacting of records responsive to

Petitioners'
request herein. The accompanying Memor-de of Law conclusively demons*ates

that the Village has failed to meet the heavy burden that the reqüêsted records qualify for

exemption under (1) the personal privacy exemption under Public Officers Law § 87(2)(B); (2)

the investigations exemption under Public Officers Law § 87(2)E)(i) through 87(2)(E)(iii); and

(3) state or federal statutes under Public Officers Law § 87(2)(a) related to protected health

information.

24. The Village's determination was arbitrary, capricious and contrary to law, and

Pditions seek judgment compelling the Village to provide in full a copy of the video and an

unredacted Police Incident Report along with costs and
attorneys'

fees. Alternatively, prior to

any final judgment, the Court chaniel make an in camera review of the records and video to

determine the applicahility of the exemptions asserted by the Village.

WHEREFORE, Petitioners respaifully request that this Court enter judgment on its

behalf:

a. Declaring that Respondent's response to
Petitioñêrs'

requests is invalid as a matter of

law;

b. Ordering Respondent to grant Petitioners immediate access to records responsive to

Petitioners'
requests;

c. Awarding attorney's fees and costs; and

d. Granting to Petitioners such other and further relief as this Court deems just and
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proper.

Dated: New York, New York

April 12, 2021

FISHERBROYLES, LLP

Attorneys for Petitioners

chard BTohen, Esq.

Cynthia Counts, Esq.

445 Park Avenue, 9th Floor New York, NY 10022

Telephone: (212) 247-6122; (917) 576-7919

Please email all papers to:

Richard.cohen@fisherbroyles.com
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