
IN THE UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT

                                                                          

Case No. 20-3557

                                                                         

SUSAN S. BEIERSDORFER; SARAQUOIA BRYANT; SALLY JO WILEY;

KATHARINE S. JONES; GERALD T. DOLCINI; GWEN B. FISCHER;

DAMON RAE; GREGORY D. HOWARD; WILLIAM LYONS; GREGORY

THOMAS PACE; MARKIE MILLER; BRYAN TWITCHELL,

Plaintiffs - Appellants

and

DARIO HUNTER,

Plaintiff,

v.

FRANK LAROSE, in his offical capacity as Secretary of State of the State of

Ohio; PAMELA B. MILLER, in her official capacity as a member of the Medina

County Board of Elections; LARRY G. CRAY, in his official capacity as a

member of the Medina County Board of Elections; JOHN V. WELKER, JR., in his

official capacity as a member of the Medina County Board of Elections; SHARON

A. RAY, in her official capacity as a member of the Medina County Board of

Elections; HELEN WALKER, in her official capacity as a member of the

Athens County Board of Elections; KATE MCGUCKIN, in her official capacity as

a member of the Athens County Board of Elections; KEN RYAN, in his official

capacity as a member of the Athens County Board of Elections; AUNDREA

CARPENTER-COLVIN, in her official capacity as a member of the Athens

County Board of Elections; DAVID BETRAS, in his official capacity as a

 member of the Mahoning County Board of Elections; MARK E. MUNROE, in his

official capacity as a member of the Mahoning County Board of Elections;

TRACEY S. WINBUSH, in her official capacity as a member of the Mahoning

County Board of Elections; ROBERT WASKO, in his official capacity as a

member of the Mahoning County Board of Elections; ELAYNE J. CROSS, in her
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official capacity as a member of the Portage County Board of Elections; 

DORIA DANIELS, in her official capacity as a member of the Portage County

Board of Elections; PATRICIA NELSON, in her official capacity as a member of

the Portage County Board of Elections; DENISE L. SMITH, in her official

capacity as a member of the Portage County Board of Elections; DAVID W. FOX,

in his official capacity as a member of the Meigs County Board of Elections;

JAMES V. STEWART, in his official capacity as a member of the Meigs County

Board of Elections; CHARLES E. WILLIAMS, in his official capacity as a

member of the Meigs County Board of Elections; PAULA J. WOOD, in her

official capacity as a member of the Meigs County Board of Elections;

DOUGLAS J. PRIESSE, in his official capacity as a member of the Franklin

County Board of Elections; BRAD K. SINNOTT, in his official capacity as a

member of the Franklin County Board of Elections; KIMBERLY E.

MARINELLO, in her official capacity as a member of the Franklin County Board

of Elections; MICHAEL E. SEXTON, in his official capacity as a member of the

Franklin County Board of Elections; BRENDA HILL, in her official capacity as a

member of the Lucas County Board of Elections; JOSHUA HUGHES, in his

official capacity as a member of the Lucas County Board of Elections; RICHARD

F. SCHOEN, in his official capacity as a member of the Lucas County Board of

Elections; DAVID KARMOL, in his official capacity as a member of the Lucas

County Board of Elections,

Defendants - Appellees.

                                                                         

ON APPEAL FROM THE U.S. DISTRICT COURT FOR THE 

NORTHERN DISTRICT OF OHIO, EASTERN DIVISION (YOUNGSTOWN)

                                                                        

OPENING BRIEF OF PLAINTIFFS-APPELLANTS SUSAN S.

BEIERSDORFER, SARAQUOIA BRYANT, SALLY JO WILEY,

KATHARINE S. JONES, GERALD T. DOLCINI, GWEN B. FISCHER,

DAMON RAE, GREGORY D. HOWARD, WILLIAM LYONS, GREGORY

THOMAS PACE, MARKIE MILLER AND BRYAN TWITCHELL
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Terry J. Lodge (OH S.Ct. #0029271)

316 N. Michigan St., Suite 520

Toledo, OH 43604-5627

(419) 205-7084

Fax: (419) 452-8053

tjlodge50@yahoo.com

lodgelaw@yahoo.com

Lindsey Schromen-Wawrin (WSBA #46352)

Shearwater Law PLLC

306 West Third Street

Port Angeles, WA 98362

Phone (360) 406-4321

Fax (360) 752-5767

lindsey@ShearwaterLaw.com

Co-Counsel for Plaintiffs-Appellants

September 28, 2020
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

Disclosure of Corporate Affiliations
and Financial Interest

Sixth Circuit
Case Number: Case Name: 

Name of counsel:  

Pursuant to 6th Cir. R. 26.1, 
Name of Party

makes the following disclosure:

1. Is said party a subsidiary or affiliate of a publicly owned corporation?  If Yes, list below the
identity of the parent corporation or affiliate and the relationship between it and the named
party:

2. Is there a publicly owned corporation, not a party to the appeal, that has a financial interest
in the outcome?  If yes, list the identity of such corporation and the nature of the financial
interest:

CERTIFICATE OF SERVICE

I certify that on _____________________________________ the foregoing document was served on all
parties or their counsel of record through the CM/ECF system if they are registered users or, if they are not,
by placing a true and correct copy in the United States mail, postage prepaid, to their address of record.

s/

This statement is filed twice:  when the appeal is initially opened and later, in the principal briefs, 
immediately preceding the table of contents.  See 6th Cir. R. 26.1 on page 2 of this form.

20-3557 S. Beiersdorfer, et al. v. Frank LaRose

Terry J. Lodge

All Appellants

No

No

June 12, 2020

Terry J. Lodge

Counsel for All Appellants
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ADDENDUM

U.S. Const., Amendment I

Congress shall make no law respecting an establishment of religion, or prohibiting

the free exercise thereof; or abridging the freedom of speech, or of the press; or the

right of the people peaceably to assemble, and to petition the government for a

redress of grievances.

U.S. Const., Amendment IX

The enumeration in the Constitution, of certain rights, shall not be construed to

deny or disparage others retained by the people.

U.S. Const., Amendment XI

The judicial power of the United States shall not be construed to extend to any suit

in law or equity, commenced or prosecuted against one of the United States by

citizens of another state, or by citizens or subjects of any foreign state.

U.S. Const., Amendment XIV

Section 1. All persons born or naturalized in the United States, and subject to the

jurisdiction thereof, are citizens of the United States and of the state wherein they

reside. No state shall make or enforce any law which shall abridge the privileges

or immunities of citizens of the United States; nor shall any state deprive any

person of life, liberty, or property, without due process of law; nor deny to any

person within its jurisdiction the equal protection of the laws.

Ohio Rev. Code § 307.95  Determining validity of petitions.

(A) When a county charter petition has been certified to the board of

elections pursuant to section 307.94 of the Revised Code, the board shall

immediately proceed to determine whether the petition and the signatures on the

petition meet the requirements of law, including section 3501.38 of the Revised

Code, and to count the number of valid signatures. The board shall note opposite

each invalid signature the reason for the invalidity. The board shall complete its

examination of the petition and the signatures not later than ten days after receipt
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of the petition certified by the board of county commissioners and shall submit a

report to the board of county commissioners not less than one hundred days before

the election certifying whether the petition is valid or invalid and, if invalid, the

reasons for the invalidity, whether there are sufficient valid signatures, and the

number of valid and invalid signatures. The petition and a copy of the report to the

board of county commissioners shall be available for public inspection at the

board of elections. If the petition is determined by the board of elections to be

valid but the number of valid signatures is insufficient, the board of county

commissioners shall immediately notify the committee for the petitioners, who

may solicit and file additional signatures to the petition pursuant to division (E) of

this section or protest the board of election's findings pursuant to division (B) of

this section, or both.

(B) Protests against the findings of the board of elections concerning the

validity or invalidity of a county charter petition or any signature on such petition

may be filed by any elector eligible to vote at the next general election with the

board of elections not later than four p.m. of the ninety-seventh day before the

election. Each protest shall identify the part of, or omission from, the petition or

the signature or signatures to which the protest is directed, and shall set forth

specifically the reason for the protest. A protest must be in writing, signed by the

elector making the protest, and shall include the protestor's address. Each protest

shall be filed in duplicate.

(C) The board of elections shall deliver or mail by certified mail one copy of

each protest filed with it to the secretary of state. The secretary of state, within ten

days after receipt of the protests, shall determine the sufficiency or insufficiency of

the signatures and the validity or invalidity of the petition, including whether the

petition conforms to the requirements set forth in Section 3 of Article X and

Section 3 of Article XVIII of the Ohio Constitution, including the exercise of only

those powers that have vested in, and the performance of all duties imposed upon

counties and county offices by law, and whether the petition satisfies the statutory

prerequisites to place the issue on the ballot. The petition shall be invalid if any

portion of the petition is not within the initiative power. The secretary of state may

determine whether to permit matters not raised by protest to be considered in

determining such validity or invalidity or sufficiency or insufficiency, and may

conduct hearings, either in Columbus or in the county where the county charter

petition is filed. The determination by the secretary of state is final.

(D) The secretary of state shall notify the board of elections of the

determination made under division (C) of this section not later than four p.m. of
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the eighty-first day before the election. If the petition is determined to be valid and

to contain sufficient valid signatures, the charter shall be placed on the ballot at

the next general election. If the petition is determined to be invalid, the secretary

of state shall so notify the board of county commissioners and the board of county

commissioners shall notify the committee. If the petition is determined by the

secretary of state to be valid but the number of valid signatures is insufficient, the

board of elections shall immediately notify the committee for the petitioners and

the committee shall be allowed ten additional days after such notification to solicit

and file additional signatures to the petition subject to division (E) of this section.

(E) All additional signatures solicited pursuant to division (A) or (D) of this

section shall be filed with the board of elections not less than seventy days before

the election. The board of elections shall examine and determine the validity or

invalidity of the additional separate petition papers and of the signatures thereon,

and its determination is final. No valid signature on an additional separate petition

paper that is the same as a valid signature on an original separate petition paper

shall be counted. The number of valid signatures on the original separate petition

papers and the additional separate petition papers shall be added together to

determine whether there are sufficient valid signatures. If the number of valid

signatures is sufficient and the additional separate petition papers otherwise valid,

the charter shall be placed on the ballot at the next general election. If not, the

board of elections shall notify the county commissioners, and the commissioners

shall notify the committee.

Ohio Rev. Code § 3501.11(K)(1)-(2) Board duties.

Each board of elections shall exercise by a majority vote all powers granted

to the board by Title XXXV of the Revised Code, shall perform all the duties

imposed by law, and shall do all of the following:

 (K) (1) Review, examine, and certify the sufficiency and validity of

petitions and nomination papers, and, after certification, return to the secretary of

state all petitions and nomination papers that the secretary of state forwarded to

the board;

(2) Examine each initiative petition, or a petition filed under section 307.94

or 307.95 of the Revised Code, received by the board to determine whether the

petition falls within the scope of authority to enact via initiative and whether the

petition satisfies the statutory prerequisites to place the issue on the ballot, as
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described in division (M) of section 3501.38 of the Revised Code. The petition

shall be invalid if any portion of the petition is not within the initiative power. 

Ohio Rev. Code § 3501.38(M)(1)

All declarations of candidacy, nominating petitions, or other petitions

presented to or filed with the secretary of state or a board of elections or with any

other public office for the purpose of becoming a candidate for any nomination or

office or for the holding of an election on any issue shall, in addition to meeting

the other specific requirements prescribed in the sections of the Revised Code

relating to them, be governed by the following rules:

(M)(1) Upon receiving an initiative petition, or a petition filed under section

307.94 or 307.95 of the Revised Code, concerning a ballot issue that is to be

submitted to the electors of a county or municipal political subdivision, the board

of elections shall examine the petition to determine:

(a) Whether the petition falls within the scope of a municipal political

subdivision's authority to enact via initiative, including, if applicable, the

limitations placed by Sections 3 and 7 of Article XVIII of the Ohio Constitution

on the authority of municipal corporations to adopt local police, sanitary, and

other similar regulations as are not in conflict with general laws, and whether the

petition satisfies the statutory prerequisites to place the issue on the ballot. The

petition shall be invalid if any portion of the petition is not within the initiative

power; or

(b) Whether the petition falls within the scope of a county's authority to

enact via initiative, including whether the petition conforms to the requirements

set forth in Section 3 of Article X of the Ohio Constitution, including the exercise

of only those powers that have vested in, and the performance of all duties

imposed upon counties and county officers by law, and whether the petition

satisfies the statutory prerequisites to place the issue on the ballot. The finding of

the board shall be subject to challenge by a protest filed pursuant to division (B) of

section 307.95 of the Revised Code.

Ohio Rev. Code § 3501.39(A)(3) Grounds for rejection of petition or declaration

of candidacy.

(A) The secretary of state or a board of elections shall accept any petition

described in section 3501.38 of the Revised Code unless one of the following
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occurs:

(3) In the case of an initiative petition received by the board of elections, the

petition falls outside the scope of authority to enact via initiative or does not

satisfy the statutory prerequisites to place the issue on the ballot, as described in

division (M) of section 3501.38 of the Revised Code. The petition shall be invalid

if any portion of the petition is not within the initiative power. 
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Date Filed Description, Record No., Page ID Range 

2/1/2019 Complaint, RE 1, Page ID #1-62

2/21/2019 Motion for JOP (Lucas County), RE 5, Page ID #83-100

4/8/2019 Motion to Dismiss (Mahoning County), RE 22, Page ID #177-178 and

Memorandum in Support, RE 23, Page ID # 179-199

4/19/2019 Motion to Dismiss (Ohio Secretary of State), RE 38, Page ID #309-337

4/21/2019 Plaintiffs’ Opposition to Lucas Co. MJOP, RE 40, Page ID #360-386

5/6/2019 Reply in Support of Lucas Co. MJOP, RE 44, Page ID #408-421

5/20/2019 Plaintiffs’ Opposition to Secy of State MTD, RE 45, Page ID #422-448

5/24/2019 Plaintiffs’ Opposition to Mahoning MTD, RE 48, Page ID #454-480

6/7/2019 Mahoning Reply in Support of MTD, RE 51, Page ID #488-501

6/17/2019 Secy of State Reply in Support of MTD, RE 52, Page ID #502-526

8/12/2019 Supplemental Brief Support MJOP (Lucas Co.), RE 65, Page ID #567-571

8/16/2019 Secy of State Supplemental Brief in Support of MTD, RE 66, Page ID #598-605

8/30/2019 Memorandum of Opinion and Order, RE 69, Page ID #617-640

9/23/2019 Portage County MTD, RE 71, Page ID #642-652

10/23/2019 Plaintiffs’ Opposition to Portage Co MTD, RE 76, Page ID #902-915

12/31/2019 Order granting Portage Co. MTD, RE 77, Page ID #916-927

2/19/2020 Franklin Co. MTD, RE 78, Page ID #928-938

3/3/2020 Athens and Meigs Co. MTD, RE 79, Page ID #939-950

3/4/2020 Medina Co. Motion JOP, RE 80, Page ID #951-968
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3/27/2020 Plaintiffs’ Opposition to Franklin Co. MTD, RE 83, Page ID #973-993

4/10/2020 Plaintiffs’ Opposition to Athens-Meigs MTD, RE 85, Page ID #1023-1039

4/10/2020 Plaintiffs’ Opposition to Medina MTD, RE 86, Page ID #1040-1059

4/30/2020 Memorandum Opinion, RE 87, Page ID #1060-1076

4/30/2020 Order of Dismissal, RE 88, Page ID #1077

5/28/2020 Notice of Appeal, RE 89, Page ID #1078-1079

8/3/2020 Transcript, Motion Hearing,8/26/2019, RE 92, Page ID #1082-1153
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