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CERTIFICATE OF INTERESTED PARTIES AND CORPORATE 
DISCLOSURE STATEMENT 

Pursuant to 11th Circuit Rule 26.1-1, Defendant-Appellant JPMorgan Chase 

Bank, N.A. submits this Certificate of Interested Persons and Corporate Disclosure 

Statement: 

Bird Film Fund, LLC, a Florida limited liability company owned and managed 

by Appellee Brad Tuckman, and party to the Depositor Funding 

Agreement with the embedded arbitration provision at issue 

Difato, Brittney L., counsel for Defendant Wells Fargo Bank, N.A. 

Eman, Jason Van, principal of Weathervane Productions, Inc.  

Forrest Capital Partners, Inc., a party to the Depositor Funding Agreement 

with the embedded arbitration provision at issue 

Funes, Freddy, counsel for Appellee/Plaintiff Brad Tuckman 

Gelber Schachter & Greenberg, P.A., counsel for Appellee/Plaintiff Brad 

Tuckman 

Holladay-Tobias, Sara F., counsel for Defendant Wells Fargo Bank, N.A. 

Homer Bonner Jacobs Ortiz, P.A., counsel for Appellant/Defendant 

JPMorgan Chase Bank, N.A.  

Homer, Peter W., counsel for Appellant/Defendant JPMorgan Chase Bank, 

N.A.  
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JPMorgan Chase & Co. (“JPM”), parent company of Appellant/Defendant 

JPMorgan Chase Bank, N.A.; JPMorgan Chase & Co. has no parent 

corporation  

JPMorgan Chase Bank, N.A., Appellant/Defendant, and a wholly owned 

subsidiary of JPMorgan Chase & Co.  

King, Christopher, counsel for Appellant/Defendant JPMorgan Chase Bank, 

N.A.  

Klein, Jonathan Samuel, counsel for Defendant/Appellant John Torres  

Linder, Jason D., counsel for Defendant/Appellant John Torres  

Mayer Brown LLP, counsel for Defendant/Appellant John Torres  

McConley, Benjamin, principal of Forrest Capital Partners, Inc.  

McGuireWoods LLP, counsel for Defendant Wells Fargo Bank, N.A. 

Montelione, Christian Giacomo, counsel for Appellee/Plaintiff Brad 

Tuckman 

Rottmann, Emily Y., counsel for Defendant Wells Fargo Bank, N.A. 

Schachter, Adam Michael, counsel for Appellee/Plaintiff Brad Tuckman 

Singhal, Raag, U.S. District Court Judge presiding below  

Torres, John, Defendant/Appellant  

Toth, Brian W., counsel for Appellee/Plaintiff Brad Tuckman  
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Tuckman, Brad, Appellee/Plaintiff and signer of the Depositor Funding 

Agreement with the embedded arbitration provision at issue  

Valle, Alicia O., U.S. Magistrate Judge presiding below 

Vanzura, Glenn K., counsel for Defendant/Appellant John Torres  

Weathervane Productions, Inc., a party to the Depositor Funding Agreement 

with the embedded arbitration provision at issue 

Wells Fargo & Company (“WFC”), parent company of Defendant Wells 

Fargo Bank, N.A.; Wells Fargo & Company has no parent corporation.  

Wells Fargo Bank, N.A., Defendant, and a wholly owned subsidiary of Wells 

Fargo & Company.
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STATEMENT REGARDING ORAL ARGUMENT 

 Appellant JPMorgan Chase Bank, N.A. (“Chase”) requests oral argument. 

This appeal of an order denying a motion to compel arbitration and for a stay pending 

arbitration presents a question under the Federal Arbitration Act (“FAA”) that has 

arguably divided the circuits—whether a nonsignatory can enforce a clear and 

unmistakable delegation clause embedded in an arbitration agreement. Chase 

maintains the United States Supreme Court has given unambiguous instructions to 

enforce delegation clauses without exception, including specifically clauses 

assigning to the arbitrator disputes over who are proper parties to an arbitral 

proceeding under an arbitration agreement. Appellee Brad Tuckman argues that 

issue is always for the court to decide. The Eleventh Circuit has not specifically 

addressed this issue.  

This case also raises issues about the enforceability of the arbitration provision 

under principles of equitable estoppel, alter ego, judicial estoppel, and the third-party 

beneficiary doctrine. This Court would have to decide these issues de novo, without 

the aid of any meaningful analysis from the district court. Chase submits oral 

argument would materially assist the Court in deciding these important alternative 

arguments for compelling arbitration.  
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STATEMENT REGARDING ADOPTION OF OTHER PARTY BRIEFS 

Chase does not adopt any other brief.  
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STATEMENT OF SUBJECT MATTER AND APPELLATE 
JURISDICTION 

The district court was alleged to have federal question jurisdiction under 28 

U.S.C. § 1331 and diversity jurisdiction under 28 U.S.C. § 1332. 

This Court has jurisdiction pursuant to 9 U.S.C. § 16(a)(1)(A) and (B) 

following the district court’s March 25, 2020 order denying Chase’s motion to 

compel arbitration and for a stay pending arbitration. 

Chase timely filed a notice of appeal of that order on March 30, 2020.  
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1. Whether Chase, a nonsignatory to an arbitration agreement, can enforce 

admittedly clear and unmistakable agreements to delegate to the arbitrator disputes 

over arbitrability, including specifically disputes over a nonsignatory’s ability to 

enforce the arbitration agreement and determine who are “proper parties” to the 

arbitral proceeding; 

2. Whether any of the Complaint’s alleged claims fall outside the scope 

of the arbitration agreement; 

3. Whether Chase had one or more alternative equitable grounds as a 

nonsignatory to compel enforcement of the arbitration agreement under the doctrines 

of equitable estoppel, alter ego, third-party beneficiary, or judicial estoppel; and, 

4. Whether, to the extent the district court had authority to decide the 

existence of an arbitration agreement that Chase sought to invoke, the district court 

should have held a summary trial under 9 U.S.C. § 4 on that issue. 
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STATEMENT OF THE CASE 

A. Nature of the Case 

Brad Tuckman (“Tuckman”) signed a Depositor Funding Agreement 

(“DFA”) containing the following “Binding Arbitration” and delegation provisions: 

Any dispute, claim or controversy arising out of or relating to this 
Agreement or the breach, termination, enforcement, interpretation or 
validity thereof, including the determination of the scope or 
applicability of this Agreement to arbitrate, shall be determined by 
binding arbitration in Miami, Florida before one arbitrator selected 
pursuant to the JAMS rules and procedures. The arbitration shall be 
administered by JAMS pursuant to its JAMS’ Comprehensive 
Arbitration Rules and Procedures. 

Doc 40-2 (emphasis added). The incorporated JAMS Comprehensive Rules assigned 

to the arbitrator “disputes over the formation, existence, validity, interpretation or 

scope of the agreement under which Arbitration is sought, and who are proper 

Parties to the Arbitration.” JAMS Comprehensive Arb. R. 11(b) (emphasis added). 

Tuckman signed the DFA as the managing member of a Florida LLC he formed just 

days before: 

 

Tuckman also personally agreed to be bound by terms in the DFA that prohibited 

the removal or transfer of deposits from what the DFA designated as a Chase Project 
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Master Account. See Doc 40-2 at 4. That included Tuckman’s deposit of $1.85 

million, which he later claimed was stolen by the other DFA signatories, Benjamin 

McConley (“McConley”) and Jason Van Eman (“Van Eman”).  

The DFA repeatedly references Chase and describes actions it supposedly was 

to take; however, Chase did not participate in the DFA nor signed the DFA. But the 

United States Supreme Court and this Court have long recognized equitable 

grounds—e.g., equitable estoppel, third-party beneficiary, and alter ego—for 

enabling (or forcing) nonsignatories to arbitrate under a valid arbitration agreement. 

And as the Supreme Court has repeatedly admonished, clear and unmistakable 

agreements delegating to the arbitrator gateway arbitrability issues, including 

whether a nonsignatory can compel or participate in arbitration, must be enforced. 

So when Tuckman sued Chase and Chase former employee John Torres (“Torres”) 

alleging they wrongfully induced him to sign and deposit money in accordance with 

the DFA, and that Chase and Torres (along with Wells Fargo) purportedly 

participated in an alleged RICO enterprise and conspired with McConley and Van 

Eman to steal Tuckman’s DFA-required deposit, Chase moved to compel arbitration 

and for a stay pending arbitration.  

Chase asked the district court to enforce the delegation provisions, asserting 

that the arbitrator and not the court must decide who has the right to compel and the 

obligation to participate in arbitration. Tuckman never disputed the DFA’s 
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arbitration agreement, his signature, or the clear and unmistakable delegation 

clauses. Instead, he demanded a trial under § 4 of the FAA, 9 U.S.C. §4, to decide 

whether an arbitration agreement existed between Chase and him. Alternatively, 

conveniently ignoring the Supreme Court’s decision in Buckeye Check Cashing, Inc. 

v. Cardegna, 546 U.S. 440 (2006), Tuckman argued that the arbitration provision 

should not be enforced because the DFA itself was an instrument of the fraud 

perpetrated by McConley and Van Eman.  

The district court denied Chase’s motion in a decision containing two 

substantive sentences. First, the district court’s order summarily stated Tuckman’s 

claims fall “well outside” the scope of the arbitration agreement—an inexplicable 

finding considering Tuckman never contested scope; the arbitration agreement is 

exceedingly broad; the Supreme Court has repeatedly told courts to err on the side 

of arbitrability; and Tuckman’s claims are undeniably based on the DFA. Second, 

the order found Chase was not a party to the DFA, an irrelevant point since the U.S. 

Supreme Court and this Circuit have long recognized that nonsignatories can compel 

arbitration under the FAA.  

This Court should reverse. The order wholly ignored the two delegation 

clauses that presented a threshold issue, and then failed to address the several 

equitable grounds Chase relied on to enforce the arbitration agreement. Two of 

Chase’s arguments, delegation and equitable estoppel, had already prevailed in state 
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and federal courts in California in nearly identical actions under virtually identical 

DFAs. The district court made no mention of, much less tried to reconcile its 

decision with, those two decisions. It had no basis to reach a different result in this 

case. 

B. Tuckman executes the DFA. 

Brad Tuckman formed Bird Film Fund, LLC (“BFF”) in Florida on October 

26, 2017. Doc 66-1. The very same date, the DFA was finalized with BFF as a named 

party along with two other companies, Benjamin McConley’s Forrest Capital 

Partners, Inc. (“Forrest”), and Jason Van Eman’s Weathervane Productions, Inc. 

(“Weathervane”). Tuckman signed the DFA on October 30, 2017.  

The DFA’s stated intention was to fund a motion picture project produced by 

Tuckman’s wife titled “Dr. Bird’s Advice for Sad Poets.” Doc 40-2 at 1. The DFA 

called for BFF and Forrest each to contribute $1,850,000 to a specific bank account 

at Chase defined as the Project Master Account. Id. ¶¶ 8, 10. The DFA also required 

Weathervane to obtain a $3,700,000 “line of credit” from Chase in order to repay 

BFF’s contribution and fund the motion picture production. BFF would receive any 

profits from the film production, and Forrest and Weathervane were to receive a 

funding fee. Id. ¶¶ 4, 5. The DFA further bound the “signatories,” which included 

Tuckman individually, to “specifically agree to the terms set forth in this Section 8,” 

which required the Project Master Account at Chase to operate in accordance with 
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the provisions of the DFA (including the arbitration provision at issue), “all subject 

to [BFF’s and Tuckman’s, as BFF’s signatory] consent.” See id. at 3. 

The DFA contained an arbitration provision: 

Any dispute, claim or controversy arising out of or relating to this 
Agreement or the breach, termination, enforcement, interpretation or 
validity thereof, including the determination of the scope or 
applicability of this Agreement to arbitrate, shall be determined by 
binding arbitration in Miami, Florida before one arbitrator selected 
pursuant to the JAMS rules and procedures. The arbitration shall be 
administered by JAMS pursuant to its JAMS’ Comprehensive 
Arbitration Rules and Procedures. The Parties agree to confidential 
arbitration and any disclosure of said arbitration or the parameters of 
the terms of the dispute, claims or controversy constitutes an 
automatically forfeiture [sic] of the breaching parties claim. The Parties 
hereby agree to waive the right to seek punitive damages or equitable 
[sic] and the arbitrator shall not have the authority to award such 
damages or relief. Judgment on the arbitration award may be entered in 
any court having jurisdiction. The prevailing party in any arbitration 
shall be entitled to recover its reasonable attorney’s fees and costs 
incurred in connection with the arbitration against each non-prevailing 
party. Only in cases of injunctive relief shall a party seek relief from a 
court outside of arbitration.  

See id. ¶ 14 (emphasis added).  

Tuckman claims Forrest and Weathervane stole BFF’s deposit for the 

purported film deal from the Chase Project Master Account, acts that breached the 

DFA. See Doc 1 at ¶¶ 122-23. Litigation ensued. 
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C. BFF sues Forrest, McConley, and Weathervane in state court, 
obtaining millions in judgments. 

On July 19, 2018, BFF filed an action against Forrest, McConley, and 

Weathervane in Broward County, Florida Circuit Court. Doc 40-3. The complaint 

sought to enforce settlement and forbearance agreements BFF had entered into with 

McConley, Van Eman, Forrest, and Weathervane in June 2018 as a result of their 

defaults under the DFA. See id.1 On November 21, 2018, BFF secured a Consent 

Judgment for $2,571,105.34 plus interest accruing at 18% (over 3 times the 2018 

statutory interest rate of 5.53%) against Forrest and McConley. Doc 40-5. By this 

time, BFF had been administratively dissolved, having not filed a single annual 

report. Doc 66-1. That Consent Judgment was later amended on January 2, 2019 to 

give BFF and Kreate Films, LLC a judgment in the amount of $3,774,693.65 plus 

18% interest (almost triple the 2019 statutory interest rate of 6.33%). Doc 40-6. BFF 

then, on July 10, 2019, obtained a Consent Judgment against Weathervane in the 

amount of $2,571,105.34 plus 18% interest, jointly and severally with BFF’s 

judgment against Forrest and McConley. Doc 40-7. By using the Broward County, 

Florida Circuit Court system, Tuckman, through his dissolved BFF shell company, 

obtained judgments worth about $3.8 million—more than twice Tuckman’s deposit 

                                         
1 Kreate Films, LLC, an administratively dissolved entity run by Tuckman’s wife, 
was also a party to the settlement and forbearance agreement and a plaintiff in the 
Broward Circuit Court action. 
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under the DFA—against the real companies and their principals who allegedly stole 

BFF’s deposit.  

D. Tuckman pivots and sues in his own name in federal court. 

Four months later, Tuckman pivoted to a different forum to attempt to collect 

even more money, this time from deep-pocketed banks. Tuckman filed this case in 

the Southern District of Florida, this time in his own name, never mentioning BFF, 

Forrest, or Weathervane by name but instead referring to these entities as 

“McConley’s and Van Eman’s businesses” and “Tuckman’s business.” See Doc 1. 

The omission was by design, as Tuckman desperately tried to divorce himself from 

the DFA in order to make it as difficult as possible for Chase to compel his alleged 

claims to arbitration. However, the Complaint makes repeated references to the 

DFA, and the DFA forms the premise of the claims, but Tuckman notably did not 

attach it. Id. In fact, the only reason BFF deposited the $1.85 million at issue into the 

Chase bank account was because the DFA specifically instructed it to do so. Put 

another way, without the DFA, BFF would never have had any reason to deposit its 

funds into the Chase bank account controlled by McConley and Van Eman. 

The Complaint alleges that a former Chase branch employee, John Torres, 

sent a purported letter dated October 31, 2017 (neither an official Chase document 

nor authorized by Chase) stating that Forrest was a customer in “good standing.” 

Addressed to Tuckman and Van Eman individually, this letter purportedly 
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confirmed that the “authorized signatories” on the Chase Project Master Account 

(i.e., Tuckman, McConley and Van Eman) have instructed that the account be 

“opened and managed in accordance with the [DFA] dated as of October 30, 2017 

among said parties.” Doc 40-4. The putative letter identified BFF as the real party in 

interest: “To be clear, you have requested a new account to be opened in the name 

of project master account for Bird Film Fund, LLC., utilizing its state filed corporate 

documents as well as its Federal EIN numbers you have provided.” And the putative 

letter explained that the Project Master Account would be used to “return to Bird 

Film Fund LLC the matched funds (One Million Eight Hundred Fifty Thousand, 

$1,850,000) Bird Film Fund, LLC will deposit via wire to Chase.” Id. (emphasis 

added). The Complaint, ignoring that the funds actually belonged to BFF, alleges 

this letter caused Tuckman to send his notarized signature on the DFA and wire the 

$1,850,000 to the Chase Project Master Account. Doc 1 ¶ 115.  

The DFA identifies BFF as the real party in interest and the source of the 

funds, rather than Tuckman individually. BFF is defined as the “DEPOSITOR” and 

is listed as one of the parties. Doc 40-2 at 1. The DFA then refers to the return of 

“the Deposit Amount to DEPOSITOR,” describes the obligations of BFF as 

DEPOSITOR to “deposit the sum of US $1,850,000.0 [sic] … in the Project Master 

Account through the Chase hold account,” and is replete with references to BFF as 

“DEPOSITOR” under the Agreement, e.g.: 
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The Weathervane Line of Credit is to be used solely for the benefit of 
DEPOSITOR … until DEPOSITOR deposits the Deposit Amount in 
the Project Master Account. 

Return of the Deposit Amount to Depositor (if applicable): The 
DEPOSITOR funds in the Project Master Account shall be returned to 
the DEPOSITOR within two (2) business days of the first of [certain 
events]…  

The first tranche in an amount equal to U.S. ONE MILLION EIGHT 
HUNDRED AND FIFTY THOUSAND DOLLARS ($1,850,000) for 
the sole benefit of DEPOSITOR shall be paid to DEPOSITOR…. 

Id. at 2.  

The Complaint, brought against Chase, Torres, and Wells Fargo, alleged no 

facts to question BFF’s role as the real party in interest. The Complaint alleged 

Forrest’s principal, McConley, and Weathervane’s principal, Van Eman, stole BFF’s 

$1,850,000 contribution from the Chase account. The money allegedly was 

deposited and never returned or applied to any loan from Chase, and was never 

matched by Forrest’s or Weathervane’s principals. Id. ¶¶ 122-23. The Complaint 

alleged the DFA was “false and fraudulent,” id. ¶ 122, but alleged no facts to identify 

Tuckman as the defrauded party. 

Based on these allegations, Tuckman asserted six counts in his own name 

against Chase, all of them based explicitly on unsupported theories that Chase either 

conspired with or knowingly aided McConley and Van Eman in their alleged fraud. 

The counts included civil RICO under 18 U.S.C. § 1962(c); civil RICO conspiracy 
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under 18 U.S.C. § 1962(d); fraud; conspiracy to defraud; aiding and abetting 

conversion; and aiding and abetting fraud. Doc 1 at 19-23. 

E. The district court denies Chase’s motion to compel arbitration. 

Relying on the arbitration provision in the DFA, Chase promptly moved to 

compel arbitration and to stay the case under §§ 3 and 4 of the FAA. Chase primarily 

sought to enforce the arbitration agreement’s two delegation provisions. The 

agreement gives the arbitrator the power to decide questions of “enforcement, 

interpretation or validity … including the determination of the scope or applicability 

of this Agreement to arbitrate.” Doc 40-2 (emphasis added). Other language 

incorporates JAMS’s Comprehensive Rules, which specifically delegates to the 

arbitrator arbitrability “disputes over the formation, existence, validity, 

interpretation or scope of the agreement under which Arbitration is sought, and who 

are proper Parties to the Arbitration….” JAMS Comprehensive Arbitration Rule 

11(b) (emphasis added). Alternatively, putting the delegation provisions aside, 

Chase asserted that established equitable contract principles, including equitable 

estoppel, alter ego, judicial estoppel, and Chase’s arguable status as a third-party 

beneficiary of the arbitration clause, enabled Chase to enforce the arbitration 

provision against Tuckman. Doc 40 at 12-19. Chase further asked to dismiss the case 

or stay the action pending arbitration under § 3 of the FAA. Id. at 19-20.  
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Tuckman opposed the motion, claiming no arbitration agreement existed since 

there was no agreement specifically between Tuckman and Chase. Tuckman 

demanded a jury trial under 9 U.S.C. § 4. Doc 53.  

Without the benefit of oral argument (which both sides requested), the district 

court denied Chase’s motion to compel arbitration and for a stay. The order made no 

mention of the delegation provisions or the equitable grounds for nonsignatory 

enforcement of an arbitration agreement. Rather, the district court’s reasoning 

consisted of two sentences: 

Chase argues the arbitration provision requires Bird Film Fund, LLC to 
arbitrate any dispute arising from the Funding Agreement, however, 
Plaintiff’s claims are well outside the scope of the arbitration clause. 
Finally, Chase admits it is not a party to the Funding Agreement, nor is 
it entitled to enforce it.  

Doc 85 at 5-6. Chase noticed its appeal, and consistent with Blinco v. Greentree 

Servicing, LLC, 366 F. 3d 1249 (11th Cir. 2004), the district court stayed 

proceedings pending this appeal. 

F. Standard of Review 

Under the FAA, this Court reviews the denial of a motion to compel 

arbitration de novo. E.g. Gutierrez v. Wells Fargo Bank, NA, 889 F.3d 1230, 1235 

(11th Cir. 2018). 
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SUMMARY OF THE ARGUMENT 

U.S. Supreme Court case law instructs that disputes over the rights of 

nonsignatories to compel arbitration can be delegated to the arbitrator. In this case, 

the clear and unmistakable delegation clauses in the DFA were never contested. The 

incorporated JAMS rules explicitly define “who are proper Parties to the 

Arbitration” as a question of arbitrability for the arbitrator to decide. The district 

court therefore was required to enforce the delegation clauses and compel 

Tuckman’s claims against Chase to JAMS arbitration for a determination on 

arbitrability.  

The two grounds the district court cited for denying Chase’s motion were 

erroneous. Both the scope finding and the finding that Chase cannot compel 

arbitration and enforce the arbitration provision are arbitrability issues that were 

properly for the arbitrator to decide under the delegation clauses. Moreover, the 

allegations and counts of the Complaint easily fall within the broad scope of the 

arbitration agreement. And the Eleventh Circuit has for decades recognized, as did 

the U.S. Supreme Court just last week, that nonsignatories can enforce arbitration 

agreements under equitable principles.  

Several of those equitable principles apply in this case. First, Chase can 

enforce the DFA’s arbitration agreement under the doctrine of equitable estoppel. 

Tuckman’s RICO, fraud, conspiracy and aiding and abetting claims are inextricably 
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intertwined with the DFA, and Tuckman alleged concerted misconduct between 

Chase and the DFA signatories. Second, Tuckman is bound to arbitrate as his 

company, BFF, is merely his alter ego. Third, judicial estoppel allows Chase to 

enforce the arbitration agreement after Tuckman successfully sued the DFA 

signatories in Florida state court in BFF’s name. BFF recovered judgments worth 

millions purportedly for BFF’s injuries from defaults under the DFA. Tuckman then 

filed this action taking the opposite position that he personally suffered the injuries. 

Fourth, the allegations of the Complaint make Chase an intended third-party 

beneficiary of the DFA.  

To the extent the Court finds the question in this case to be one of formation 

of an arbitration agreement, the Court should still reverse with instructions for the 

district court to conduct a trial under 9 U.S.C. §4 to determine Chase’s right to 

arbitrate. 
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ARGUMENT  

I. The arbitrator and not the district court must determine Chase’s 
right to participate in arbitration. 

The FAA embodies an “emphatic” federal policy to enforce arbitration 

agreements. See, e.g., KPMG LLP v. Cocchi, 565 U.S. 18, 21 (2011) (citations, 

internal quotes omitted); Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 219 

(1985); Southland Corp. v. Keating, 465 U.S. 1, 10 (1984). The core mandate 

provides that written arbitration agreements “shall be valid, irrevocable, and 

enforceable, save upon such grounds as exist at law or in equity for the revocation 

of any contract.” 9 U.S.C. § 2. The Supreme Court interprets this command as 

imposing only two limitations on the enforcement of arbitration agreements under 

the FAA—“they must be part of a written contract ‘evidencing a transaction 

involving commerce’” and they may be avoided only under generally applicable 

state law defenses to the enforcement of a contract. Southland, 465 U.S. at 10-11 

(quoting 9 U.S.C. § 2). Any doubt about the scope of an arbitration agreement or the 

arbitrability of disputes is resolved in favor of arbitration, “whether the problem at 

hand is the construction of the contract language itself or an allegation of waiver, 

delay, or a like defense to arbitrability.” Moses H. Cone Mem’l Hosp. v. Mercury 

Constr. Corp., 460 U.S. 1, 24-25 (1983).  

There is no dispute in this case that the DFA as fully executed by the 

signatories, including Tuckman, contains a written arbitration agreement, and 
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involves commerce. Nor are the arbitration provisions’ validity in dispute. Tuckman 

himself, through BFF, successfully enforced the DFA against his fellow signatories 

in the Broward Circuit Court action. See Doc 40-3. The arbitration provisions are 

therefore enforceable pursuant to the FAA. 

A. The arbitration provisions delegate Chase’s arguments for 
compelling arbitration to the arbitrator. 

Arbitration agreements can require arbitration of virtually any kind of dispute, 

and that includes threshold or “gateway” disputes over arbitrability. E.g., Henry 

Schein, Inc. v. Archer & White Sales, Inc., 139 S. Ct. 524, 527 (2019) (finding the 

FAA “allows parties to agree by contract that an arbitrator, rather than a court, will 

resolve threshold arbitrability questions as well as underlying merits disputes”) 

(citations omitted). The Supreme Court has not limited the kinds of gateway disputes 

an agreement may delegate to the arbitrator. They include “whether the parties have 

agreed to arbitrate or whether their agreement covers a particular controversy,” and 

any number of validity challenges to the arbitration agreement. See, e.g., Rent-A-

Ctr., W., Inc. v. Jackson, 561 U.S. 63, 69 (2010). The one requirement is that the 

delegation agreement must be clear and unmistakable. Id. at 70 n.1. If it is, the 

mandatory enforcement mechanism of the FAA, § 2, applies with equal force to the 

delegation clause as it does to any other arbitration agreement. See Henry Schein, 

139 S. Ct. at 530; Rent-A-Ctr., 561 U.S. at 69-70.  
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Among the many gateway issues an agreement can delegate to the arbitrator 

are disputes over “whether the parties have agreed to arbitrate.” See Henry Schein, 

139 S. Ct. at 529 (quoting Rent-A-Ctr., 561 U.S. at 68–69) (emphasis added); see 

also Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 84–85 (2002) (defining a 

“gateway dispute” to include “whether the parties are bound by a given arbitration 

clause”). The Supreme Court has explicitly held that disputes over whether an 

arbitration agreement binds or can be enforced by nonsignatories can be delegated 

to the arbitrator. See First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 941-42 

(1995) (holding the Kaplans’ challenge to their obligation to arbitrate under an 

agreement that they “had not personally signed” was a question of arbitrability that 

“turns upon what the parties agreed about that matter”). The issue in this appeal is 

whether a dispute over the ability of a nonsignatory to enforce an arbitration 

agreement can be delegated to the arbitrator. Henry Schein, Rent-A-Center, and First 

Options make clear that the answer is yes. Tuckman never contested the clear and 

unmistakable delegation provisions in the arbitration agreement of the DFA that he 

admittedly signed. Any argument that a nonsignatory’s right to compel arbitration 

can never be delegated would require an impermissible departure from Supreme 

Court precedent. 

The trial court’s order in this case did not address or even mention Rent-A-

Center or Henry Schein, two decisions that are dispositive here. In both those 
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decisions the Supreme Court rejected attempts to carve out exceptions to the 

enforcement of delegation clauses. Rent-A-Center reversed a Ninth Circuit decision 

that had held a “threshold question of unconscionability is for the court,” even in the 

face of an enforceable delegation clause. Rent-A-Ctr., 561 U.S. at 67. As long as the 

unconscionability claim or validity challenge did not go specifically to the 

delegation clause, the Supreme Court held, the issue is for the arbitrator to decide. 

Id. at 71-72.  

The arbitration agreement in Henry Schein, similar to the one here, provided 

that disputes “shall be resolved by binding arbitration in accordance with the 

arbitration rules of the American Arbitration Association [(AAA)],” which (like the 

JAMS Rules) contain a clear, unmistakable, and broad delegation clause. See Henry 

Schein, 139 S. Ct. at 528. The Henry Schein arbitration agreement, however, had 

excluded actions for injunctive relief, and the underlying case was in part for 

injunctive relief. The plaintiff insisted the district court could deny the motion to 

compel arbitration, in spite of the AAA’s delegation provisions, because the answer 

was obvious and the defendant’s motion to compel arbitration of an injunction action 

was “wholly groundless.” The Fifth Circuit agreed. The Supreme Court reversed in 

a unanimous opinion, holding that when a clear and unmistakable delegation clause 

exists in the arbitration agreement, “a court possesses no power to decide the 

arbitrability issue … even if the court thinks that the argument that the arbitration 

USCA11 Case: 20-11242     Date Filed: 06/08/2020     Page: 31 of 59 



 

18 
 

agreement applies to a particular dispute is wholly groundless.” Id. at 529 (emphasis 

added).  

Notably, Henry Schein rejected a challenge to the court’s consistent 

enforcement of agreements to arbitrate arbitrability based on the text of §§ 3 and 4 

of the FAA. These provisions require a court to stay litigation “upon being satisfied 

that the issue” is “referable to arbitration” under the “agreement” (9 U.S.C. § 3) and, 

require that the court be “satisfied that the making of the agreement for arbitration 

or the failure to comply therewith is not in issue” (9 U.S.C. § 4). The plaintiffs argued 

this statutory language meant “in essence, that a court must always resolve questions 

of arbitrability and that an arbitrator never may do so.” Henry Schein, 139 S. Ct. at 

530. The Court easily rejected that contention explaining, “that ship has sailed,” as 

the Court has “consistently held that parties may delegate threshold arbitrability 

questions to the arbitrator…. [I]f a valid agreement exists, and if the agreement 

delegates the arbitrability issue to an arbitrator, a court may not decide the 

arbitrability issue.” Id.  

In this case, no one disputes that Tuckman signed and executed the DFA, 

which contains an arbitration provision explicitly stating “the determination of the 

scope or applicability of this Agreement to arbitrate, shall be determined by binding 

arbitration.” Dec 40-2 (emphasis added). The incorporated JAMS Rules also leave 

no doubt that the disputes raised by Chase’s motion are for the arbitrator to decide:  
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(b) Jurisdictional and arbitrability disputes, including disputes over the 
formation, existence, validity, interpretation or scope of the agreement 
under which Arbitration is sought, and who are proper Parties to the 
Arbitration, shall be submitted to and ruled on by the Arbitrator. The 
Arbitrator has the authority to determine jurisdiction and arbitrability 
issues as a preliminary matter.  

JAMS Comprehensive Arb. R. 11(b), available at https://www.jamsadr.com/rules-

comprehensive-arbitration/#Rule-1 (last visited June 8, 2020) (emphasis added). 

This Court has long held that the incorporation of forum rules such as JAMS or the 

AAA qualifies as a clear and unmistakable agreement to arbitrate arbitrability. See, 

e.g., U.S. Neutraceuticals LLC v. Cyanotech Corp., 769 F.3d 1308, 1311 (11th Cir. 

2014) (finding the incorporation of arbitral forum rules containing agreements to 

arbitrate arbitrability requires the arbitrator to decide all gateway disputes); Terminix 

Intern. Co., LP v. Palmer Ranch Ltd. P’ship, 432 F.3d 1327, 1332- 33 (11th Cir. 

2005) (same). Both scope and the enforceability of the arbitration agreement by a 

nonsignatory are classic arbitrability questions. See, e.g., Henry Schein, 139 S. Ct. 

at 529; Rent-A-Ctr., 561 U.S. at 68–69; Howsam, 537 U.S. at 84–85; First Options, 

514 U.S. at 941-42. Under the circumstances, Chase’s motion to compel arbitration 

should have been granted immediately. As this Court explained the enforcement of 

delegation clauses, “a finding of a clear and unmistakable intent ends the analysis…. 

[T]he district court is required to give effect to that intent and must compel 
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arbitration.” Jones v. Waffle House, Inc., 866 F.3d 1257, 1268 (11th Cir. 2017) 

(emphasis added, citations omitted). 

The district court’s order in this case cites none of this authority but, instead, 

assumed it did not apply or matter when a party seeking to compel arbitration is a 

nonsignatory. But Henry Schein rejects any notion of hidden exceptions to the 

enforcement of delegation clauses under the FAA. If the delegation clause is clear 

and unmistakable, any question of arbitrability must be sent to the arbitrator. Henry 

Schein, 139 S. Ct. at 530. This Court reached the same conclusion in Jones. An 

exception based on the strength of the argument, this Court correctly determined, 

“runs against the Supreme Court's unambiguous instructions that lower courts may 

not ‘delve into the merits of the dispute’” Jones, 866 F.3d at 1269 (citation omitted). 

In the case of a delegation provision, it makes no difference whether that dispute is 

over “an underlying grievance” or “a gateway question.” Either way it is for the 

arbitrator to decide. Id. Court-created exceptions to the enforcement of delegation 

clauses, whether for wholly groundless arguments, validity challenges, 

unconscionability challenges, or threshold challenges to the formation or existence 

of the agreement, have all failed in the Supreme Court. Id.; Rent-A-Ctr., 561 U.S. at 

71-72. An exception for disputes over the ability of nonsignatories to arbitrate would 

similarly offend the controlling law of the FAA. As this Court underscored in Jones, 

if a person “clearly and unmistakably intended to arbitrate all gateway issues, then 
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all gateway issues—regardless of how frivolous the court may deem them to be—

should be arbitrated.” Jones, 866 F.3d at 1270 (emphasis in original). In this case, 

the delegation terms in the DFA unambiguously assign disputes about 

nonsignatories to the arbitrator to decide. The district court had no authority to delve 

into the merits of that question. See id. at 1269. 

The Eighth Circuit has enforced such delegation clauses. In a 2014 decision, 

that appellate court held that “[w]hether a particular arbitration provision may be 

used to compel arbitration between a signatory and a non-signatory is a threshold 

question of arbitrability,” and incorporation of the AAA Rules is “a clear and 

unmistakable indication the parties intended for the arbitrator to decide threshold 

questions of arbitrability.” Eckert/Wordell Architects, Inc. v. FJM Properties of 

Willmar, LLC, 756 F.3d 1098, 1100 (8th Cir. 2014).  

The First Circuit reached a similar conclusion in Apollo Computer, Inc. v. 

Berg, 886 F.2d 469 (1st Cir. 1989), a case this Court has twice cited with approval. 

See Jones, 866 F.3d at 1268; Terminix, 432 F.3d at 1332. The defendants in Apollo 

signed an agreement containing an arbitration clause in their “capacities as chairman 

and president” of a company called Dico. Apollo, 886 F.2d. at 470. Dico went 

bankrupt, and the defendants filed an arbitration against Apollo, claiming to be 

Dico’s assignees. Apollo filed a federal court action seeking a permanent stay of 

arbitration under § 3 of the FAA taking the position that it had no agreement with 
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the individual defendants, much as Tuckman argued in this case. Id. Like the DFA, 

the arbitration provision in Apollo incorporated arbitral rules (the rules of the 

International Chamber of Commerce), which delegated gateway questions to the 

arbitrator. Id. at 473. The First Circuit enforced the delegation clause, rejecting 

Apollo’s claim that the delegation terms could be ignored as “no prima facie 

agreement to arbitrate exists” between Apollo and defendants. Id. at 473. The First 

Circuit reasoned, “the relevant agreement here is the one between Apollo and Dico,” 

and the arbitrator had to “decide whether the arbitration agreement applies to 

disputes between Apollo and the assignees of Dico.” Id. at 473. In Apollo, the 

delegation clause did not suddenly become unenforceable merely because the 

defendants were alleged assignees, rather than actual signatories.  

A district court decision in a nearly identical action against Chase in federal 

court in California came to the same conclusion. The district court in Worldwide 

Film Productions, LLC v. JPMorgan Chase Bank, N.A., No. 19-cv-10337-DSF 

(C.D. Cal. March 13, 2020), Doc 80, enforced an embedded delegation clause in a 

virtually identical DFA arbitration provision, finding that an arbitrator not the court 

must determine which parties and issues should be resolved in arbitration. In this 

case, the district court had no basis under the FAA for refusing to enforce the 

delegation terms. This Court should reverse. 
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B. Cases finding delegation clauses inapplicable to threshold disputes 
are distinguishable, and arguably create a circuit split. 

Tuckman argued in the district court that not all circuits are aligned on the 

Supreme Court’s instructions to enforce clear and unmistakable delegation clauses 

without exception. The cases he cited are, however, distinguishable. Berkeley 

County School District v. Hub International Ltd., 944 F.3d 225 (4th Cir. 2019) 

involved a different issue, one of actual formation. It was not merely that the party 

resisting arbitration had not signed an arbitration agreement, it was that no 

arbitration agreement had been signed at all, or the person who had signed for that 

party had (allegedly) acted without authority. See id. at 231. Finding “multiple 

disputes of material fact as to ‘the making of [any] arbitration agreement’,” the 

Fourth Circuit reasoned that the incorporation of the AAA rules “requiring the 

arbitration of arbitrability questions d[id] not … undermine § 4 of Title 9 and 

preclude a court from deciding that a party never made an agreement to arbitrate any 

issue.” Id. at 234 n. 9. Berkley vacated an order denying a motion to compel and 

instead found that the dispute required a § 4 trial. See id. 

A Fifth Circuit decision, Lloyd's Syndicate 457 v. FloaTEC, L.L.C., 921 F.3d 

508, 515 (5th Cir. 2019), arose in a unique procedural posture. The plaintiff did not 

even seek arbitration but was defending a dismissal motion that had alternatively 

asked to compel arbitration. When defendant Lloyd’s lost the motion to dismiss, it 

appealed, arguing it had an entitlement to arbitration via subrogation pursuant to an 
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entirely separate agreement. However, Lloyd’s agreement barred subrogation. Id. at 

515. The Fifth Circuit held, under these unique facts, that the district court had 

correctly resolved whether the parties to the lawsuit “form[ed] a valid [arbitration] 

agreement”—i.e., through subrogation—before enforcing a purported delegation 

clause. None of the traditional equitable grounds for enforcement of an arbitration 

agreement by a nonsignatory were at issue. Nor was it settled that a clear and 

unmistakable delegation clause even existed. Id. at 514 n. 2. The Fifth Circuit, which 

issued the underlying ruling that the Supreme Court in Henry Schein unanimously 

reversed, perhaps unsurprisingly found Henry Schein inapplicable. Id. at 515 n. 4.1 

Lloyd’s is a wholly unique case. But if its decision could be stretched to mean that a 

court must decide not only a dispute over subrogation but classic arbitrability 

disputes over the rights of a nonsignatory to arbitrate, it stands in direct conflict with 

Henry Schein and Eckert.  

The same can be said for the Sixth Circuit’s decision, In re: Auto. Parts 

Antitrust Litigation, 951 F.3d 377 (6th Cir. 2020). The case is easily distinguishable. 

It involved an arbitration agreement that strictly limited arbitrable disputes to those 

“brought in the original retail purchaser's individual capacity,” unlike the broad 

arbitration terms here. Id. 383. Even so, the Sixth Circuit did not follow Henry 
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Schein and the FAA. The interpretation of an arbitration agreement is clearly a 

question of arbitrability.2  

The question here is straightforward. The equitable grounds Chase has to 

enforce the arbitration agreement are basic questions of arbitrability, and the 

arbitration agreement and incorporated delegation clauses are undeniably broad. The 

delegation clauses therefore must be enforced.  

II. The district court’s findings about scope and Chase’s 
nonsignatory status are reversible error.  

Henry Schein’s mandated enforcement of delegation clauses removed the 

district court’s authority to make the two findings it made when it denied Chase’s 

motion to compel arbitration. The district court determined without explanation that 

Tuckman’s claims lie “well outside” the arbitration agreement and that Chase as a 

nonsignatory cannot invoke the arbitration provision—two issues involving scope 

and “who are proper Parties to the Arbitration” that the DFA’s arbitration provisions 

unambiguously delegate to the arbitrator to decide. See Doc 85 at 5-6. On this basis 

alone the Court should reverse. But the district court also was wrong to deny the 

motion on these grounds. 

                                         
2 Chase respectfully submits that the Sixth Circuit should have followed the Eighth 
Circuit’s lead in Eckert and the First Circuit’s ruling in Apollo by sending the issue 
to arbitration. 
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A. The alleged claims fall squarely within the scope of the arbitration 
agreement.  

 The district court’s conclusory order offers no analysis whatsoever on how it 

arrived at its scope conclusion. Tuckman himself never contested scope in the 

district court, and for good reason. The arbitration agreement is extremely broad, 

covering “[a]ny dispute, claim or controversy arising out of or relating to this 

Agreement or the breach, termination, enforcement, interpretation or validity 

thereof.” Doc 40-2 (emphasis added). And references in the Complaint to the DFA, 

and the inducements Tuckman claims he supposedly received to execute and 

perform under the DFA, permeate the allegations and every claim alleged. That is 

more than enough to satisfy the highly permissive scope requirements of the FAA, 

designed to promote “a healthy regard for the federal policy favoring arbitration.” 

Moses H. Cone, 460 U.S. at 24–25. Tuckman’s allegations need only to have 

“touch[ed] matters covered by the enumerated articles [of arbitration].” See 

Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 625 n.13 

(1985). The district court ignored these principles and ignored the Complaint itself. 

That is reversible error. See Ivax Corp. v. B. Braun of Am., Inc., 286 F.3d 1309, 1321 

(11th Cir. 2002) (reversing a finding that the dispute was outside the scope of an 

arbitration agreement as being “belied by the complaint itself” and the broad scope 

of the agreement). 
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 According to the Complaint, before Tuckman “wired the $1.85 million into 

the purportedly ‘secure’ Chase Account, he requested confirmation from JPMorgan 

that the account was in fact secure.” Doc 1 at ¶ 114. Tuckman alleges he relied on 

representations that Chase would “open a secured account ‘managed in accordance’ 

with the Depositor Funding Agreement, that McConley’s business entity [Forrest] 

had accounts in ‘good standing’ with [Chase], and that those accounts in good 

standing had over $3.7 million in funds without restrictions or holds….” Id. at ¶ 115. 

The Complaint then alleges, as its core allegations, that the representations were 

false and that the DFA itself was supposedly “false and fraudulent … and 

specifically designed to further the criminal scheme and to steal Brad Tuckman’s 

money … [and] conceal the criminal scheme for as long as possible….” Id. at ¶ 122. 

Tuckman claims his supposed injury arose when “Van Eman and McConley stole 

Tuckman’s money as soon as they received it in the Chase Account” and “never 

matched Tuckman’s contribution.” Id. at ¶ 124. These are clear defaults under the 

terms of the DFA. Every claim alleged, including Tuckman’s RICO, fraud, 

conspiracy and aiding and abetting counts, arises out of this core theory that he was 

fraudulently induced into the DFA, which Van Eman and McConley then breached. 

In the words of the arbitration agreement, these allegations undeniably “aris[e] out 

of [and] relat[e] to” the DFA, and specifically involve the “breach … enforcement, 

interpretation [and] validity” of the DFA. See Doc 40-2 (emphasis added). Every 
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claim, including the RICO counts, therefore is arbitrable. See PacifiCare Health 

Sys., Inc. v. Book, 538 U.S. 401, 407 (2003) (holding “the proper course is to compel 

arbitration” of RICO claims even when the agreement imposes remedial limitations). 

Just as this Court held in Ivax, the “scope of the [arbitration] clause is broad enough 

to encompass this type of dispute easily.” Ivax, 286 F.3d at 1321. The Court should 

reverse the district court’s scope ruling.3  

B. Chase’s status as a nonsignatory was not a basis to deny the 
motion to compel arbitration. 

For over a quarter century, this Court has recognized that “the lack of a written 

arbitration agreement is not an impediment to arbitration.” See, e.g., MS Dealer Serv. 

Corp. v. Franklin, 177 F.3d 942, 947 (11th Cir. 1999) (reversing denial of a 

nonsignatory’s petition to compel arbitration) (citation omitted); Sunkist Soft Drinks, 

Inc. v. Sunkist Growers, Inc., 10 F.3d 753, 756-57 (11th Cir. 1993) (same).4 The 

                                         
3 To the extent the district court was persuaded by Tuckman’s attack on the DFA as 
fraudulent, and by his contention that the embedded arbitration provision was 
therefore unenforceable, that too was erroneous. The Supreme Court has long held 
that a challenge to the agreement as a whole, rather than to the arbitration clause 
within that agreement, is for the arbitrator to decide. Fraud claims thus do not vitiate 
arbitration provisions. Buckeye, 546 U.S. at 444-45 (citing Prima Paint Corp. v. 
Flood & Conklin Mfg. Co., 388 U.S. 395, 402 (1967)). The challenge must be to the 
formation or enforceability of the arbitration provision itself. Id. In cases involving 
clear and unmistakable delegation clauses, the challenge must go to the embedded 
delegation clause itself. Rent-A-Ctr., 561 U.S. at 71-72. Tuckman’s allegation that 
the DFA was a fraud therefore has no impact on Chase’s right to compel arbitration.     
4 Abrogation on other grounds suggested in Lawson v. Life of the S. Ins. Co., 648 
F.3d 1166, 1170–71 (11th Cir. 2011). 
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Supreme Court reinforced this principle just last week in GE Energy Power 

Conversion France SAS, Corp. v. Outokumpu Stainless USA, LLC, 18-1048, 2020 

WL 2814297 (U.S. June 1, 2020). GE Energy reversed this Court on the question of 

whether nonsignatories can enforce an arbitration agreement under Chapter 2 of the 

FAA, which adopts the Convention on the Recognition and Enforcement of Foreign 

Arbitral Awards (the “New York Convention”). Id. at *2. This Court had interpreted 

language in the New York Convention as limiting enforcement of arbitration 

agreements solely to the signatories of the agreement. Those terms of the New York 

Convention, according to this Court, preempted the law of Chapter 1 of the FAA 

that long recognized the rights of nonsignatories to enforce arbitration agreements. 

See id. at *3. 

The Supreme Court reversed, holding that the New York Convention’s limited 

discussion of arbitration agreements “signed by the parties” was not exclusive. The 

New York Convention was actually silent about the ability of nonsignatories to refer 

matters to arbitration under an agreement executed by other parties. See id. at *5. 

The prevailing law of Chapter 1 of the FAA therefore controlled. And that law makes 

abundantly clear that “traditional principles of state law that apply under Chapter 1 

include doctrines that authorize the enforcement of a contract by a nonsignatory,” 

such as “assumption, piercing the corporate veil, alter ego, incorporation by 

reference, third-party beneficiary theories, waiver and estoppel.”’ Id. at *4 (emphasis 
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added, internal quotes omitted) (citing Arthur Andersen LLP v. Carlisle, 556 U.S. 

624, 631 (2009); 21 R. Lord, Williston on Contracts § 57:19, p. 183 (4th ed. 2001)). 

Florida law recognizes these same principles. See, e.g., Allied Prof’ls Ins. Co. v. 

Fitzpatrick, 169 So. 3d 138, 142 (Fla. 4th DCA 2015) (identifying the circumstances 

when “a non-signatory may be bound to arbitrate”); Koechli v. BIP Intern., Inc., 870 

So. 2d 940, 944 (Fla. 1st DCA 2004) (recognizing the grounds on which “Florida 

and federal courts have recognized that a non-signatory can compel arbitration by a 

signatory to an arbitration agreement”). There is no dispute that they apply in this 

case. 

As with the scope ruling, the district court offered no analysis or explanation 

for its ruling that Chase’s status as a nonsignatory somehow defeated its motion. 

Chase had several traditional state law grounds to compel arbitration, including 

equitable estoppel, piercing the corporate veil, alter ego, third-party beneficiary 

theories, and judicial estoppel. These are questions for the arbitrator to decide. But 

even setting delegation aside, the district court erred in disregarding them all and 

denying the motion on Chase’s nonsignatory status alone. 

III. Chase is also entitled to enforce the arbitration agreement on 
equitable grounds. 

Chase’s equitable grounds for enforcement of the arbitration agreement 

should prevail in any case, whether before the JAMS arbitrator or the court. Chase’s 

equitable estoppel argument already has succeeded, in a virtually identical case in 
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California state court against Chase that raised the same allegations under a virtually 

identical DFA and arbitration agreement. See Stuart Benjamin, et al. v. JPMorgan 

Chase Bank, N.A., et al.; No. 18STCV0783 (Cal. Superior Ct., Los Angeles County 

May 14, 2019), Doc 40-1. Tuckman’s Complaint also makes Chase an intended 

third-party beneficiary of the DFA. 

The only unique part of Tuckman’s claims as compared to Benjamin, or to the 

Worldwide decision in federal court (see supra Sec I(A), and Doc 80), is that 

Tuckman sued only in his own name rather than in the name of his company, BFF. 

But that is not significant. As Judge Tjoflat observed, “surely parties to an arbitration 

agreement may not evade arbitration through artful pleading, such as by naming 

individual agents of the party to the arbitration clause and suing them in their 

individual capacity.” See Ivax, 286 F.3d at 1318.  

In this case, Tuckman is himself a signatory to the DFA. Tuckman denied this 

fact in the district court, but the DFA is clear: “Brad Tuckman” “specifically agree[s] 

to the terms set forth in this Section 8.” Doc. 40 2 at ¶ 8(a). Section 8 in turn specifies 

that “the Project Master Account shall operate in accordance with…the provisions 

of this [DFA],” which necessarily include the broad arbitration and delegation 

provisions of Section 14. Doc. 40 2 at ¶ 8(b); ¶ 14. Tuckman is therefore personally 

bound to arbitrate. He is bound on the basis of other traditional state law grounds, 

too, as BFF is his alter ego and he is judicially estopped from denying BFF was the 
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real party in interest and the alleged injured party after prevailing on those theories 

in state court. Chase therefore has a number of traditional state law grounds for 

requiring Tuckman’s claims to be arbitrated. 

A. Tuckman is equitably estopped from denying Chase’s right to 
enforce the arbitration agreement against him. 

As the Supreme Court observed last week in GE Energy, “equitable estoppel 

allows a nonsignatory to a written agreement containing an arbitration clause to 

compel arbitration where a signatory to the written agreement must rely on the terms 

of that agreement in asserting its claims against the nonsignatory.” GE Energy, 2020 

WL 2814297, at *4. Equitable estoppel thus “precludes a party from claiming the 

benefits of a contract while simultaneously attempting to avoid the burdens that 

contract imposes.” See Blinco v. Green Tree Servicing LLC, 400 F.3d 1308, 1311-

12 (11th Cir. 2005) (citation omitted). Courts have applied equitable estoppel where 

the purported claims derive from or are necessarily related to the contract, and where 

the claims are intertwined with the contract. See Escobal v. Celebration Cruise 

Operator, Inc., 482 Fed. Appx. 475, 476 (11th Cir. 2012) (finding non-signatory 

required to arbitrate on equitable estoppel grounds where “claim against Cruise Line 

is inextricably intertwined with his claims against the contract signatory”); Blinco, 

400 F.3d at 1311-12 (holding the alleged statutory claims “derive from [the 

plaintiff’s] status as a borrower under the Note” and therefore “Blinco may not rely 

upon the Note to establish her RESPA claims while avoiding her obligation under 
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the Note to arbitrate such claims.”). Traditional principles of Florida law apply the 

same rules for equitable estoppel. See Fitzpatrick, 169 So. 3d at 142 (holding 

“plaintiffs cannot claim they are entitled to the benefit of the policy’s coverage 

provision while simultaneously attempting to avoid the burden of the policy’s 

arbitration provision”); Koechli, 870 So. 2d at 944-45 (holding that “even though 

BIP’s claims sound in tort, BIP’s claims rely upon and are necessarily related to the 

refurbishment agreement.”); Martha A. Gottfried, Inc. v. Paulette Koch Real Estate, 

778 So. 2d 1089, 1090 (Fla. 4th DCA 2001) (holding “Gottfried, while not a 

signatory … is, nevertheless, bound by her agreement to arbitrate, as having 

accepted the economic and professional benefits of Hoffpauer’s membership with 

the board”). 

Equitable estoppel therefore prevents parties like Tuckman from avoiding 

arbitration in cases exactly like this. Tuckman claims he suffered alleged individual 

losses, and then some, from BFF’s $1.85 million deposit to the Chase Project Master 

Account under the DFA, and the alleged DFA defaults that followed, resulting, he 

claims, in the theft of that deposit. Significantly, the very DFA provision that 

expressly prohibited the transfer or removal of deposits, Section 8, is the one 

Tuckman himself agreed to individually. See Doc 40-2 at 3. Tuckman may couch 

his case in sensationalist claims of RICO, fraud, conspiracy, and aiding and abetting, 

but in substance he is attempting to recover for himself alleged injuries sustained by 
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BFF from breach of the DFA. He alleges a “conspiracy” or “scheme” in which Chase 

supposedly participated to enable McConley and Van Eman to convert BFF’s wired 

funds without having matched those funds or secured a Chase loan, as the DFA 

required. In the most obvious way, Tuckman’s alleged personal claims derive from 

and are inextricably intertwined with the DFA. Without the DFA and BFF’s 

performance under it, there is no case. The gravamen of the Complaint is that the 

entire DFA was fraudulent and part of a supposed criminal scheme that Chase 

allegedly helped induce. The damages Tuckman seeks are his $1.85 million deposit, 

see Doc 1 ¶¶ 173, 181, further evidence that Tuckman’s claims necessarily depend 

on the DFA. See Ivax, 286 F.3d at 1321-22 (finding the “true nature of Ivax’s 

complaint is its prayer for damages … highlighting that the ultimate issue at hand is 

the determination of” contract rights). Chase needs no more than the allegations of 

the Complaint, and its incorporated references to the DFA and the letter supposedly 

signed by John Torres, to establish equitable estoppel under Florida law. Tuckman 

is therefore estopped from avoiding enforcement of the arbitration agreement.  

Chase has another basis for equitable estoppel as well. Tuckman’s purported 

claims are explicitly founded on and intimately connected with the actions of the 

alleged signatories, Weathervane and Forrest (i.e., Van Eman and McConley), who 

Tuckman claims breached the contract and defrauded him. Equitable estoppel 

applies in this instance where a plaintiff alleges “substantially interdependent and 
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concerted misconduct by both the non-signatory and one or more of the signatories 

to the contract.” MS Dealer, 177 F.3d at 947; Koechli, 870 So. 2d at 944 (same). 

Conspiracy claims between signatories and nonsignatories by their very nature 

satisfy this standard. See, e.g., Kolsky v. Jackson Square, LLC, 28 So. 3d 965, 970 

(Fla. 3d DCA 2010) (finding an allegation of conspiracy among nonsignatory 

defendants and signatories sufficient to invoke equitable estoppel); Lash & Goldberg 

LLP v. Clarke, 88 So. 3d 426, 427 (Fla. 4th DCA 2012) (holding a nonsignatory 

could compel arbitration where the “complaint contained allegations that the 

defendants acted together” and engaged in “concerted conduct that harmed” the 

plaintiff). In this case, allegations of a supposed conspiracy between Chase and the 

signatories form the basis of virtually every claim. The attempt, through alleged 

RICO, civil conspiracy, and aiding and abetting conversion and fraud counts, to 

implicate Chase in “interdependent and concerted misconduct” by Weathervane and 

Forrest could hardly be plainer. See Doc 1 at 19-23. The Complaint titles one section 

of material allegations, “THE FRAUDSTERS BEGIN TO CONSPIRE WITH 

JPMORGAN.” Id. at 12. Tuckman is therefore equitably estopped from avoiding the 

DFA’s arbitration agreement.  

B. BFF is Tuckman’s alter ego. 

In addition to having individually agreed to the terms of the DFA in Section 

8, Tuckman is bound to the arbitration agreement under alter ego and corporate veil 
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piercing principles. Traditional Florida law principles will pierce the corporate veil 

when the corporation is a “mere instrumentality” or alter ego of the defendant, and 

the defendant engaged in “improper conduct” in the formation or use of the 

corporation. See Bellairs v. Mohrmann, 716 So. 2d 320, 323 (Fla. 2d DCA 1998). 

This doctrine recognizes that the rules of law protecting individuals from personal 

liability do not apply when it is “shown that the corporation is formed or used for 

some illegal, fraudulent or other unjust purpose which justifies piercing of the 

corporate veil.” Id. at 323 (emphasis in original). Piercing the corporate veil is 

therefore proper when the corporation “is a mere device or sham to accomplish some 

ulterior purpose, … or where the purpose is to evade some statute or to accomplish 

some fraud or illegal purpose.” See Eckhardt v. U.S., 463 Fed. Appx. 852, 855 (11th 

Cir. 2012) (citation omitted).  

Tuckman formed BFF on October 26, 2017, the exact day the DFA was 

created. Doc 40-2 at 1, Doc 66-1. BFF was administratively dissolved less than a 

year later without having filed a single annual report. Doc 66-1. Unrebutted record 

evidence proved Tuckman acted as BFF’s managing member and sole principal. Id. 

BFF may have been formed solely for the DFA, but Tuckman has used it as no more 

than a convenient tool. See Futch v. Head, 511 So. 2d 314, 322 (Fla. 1st DCA 1987) 

(permitting veil piercing even if corporation was initially formed for proper purpose 

when there is later misuse or disregard of the corporate form). As soon as he secured 
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a judgment in the name of BFF in Florida state court, Tuckman shed the corporate 

form and sued Chase in his individual capacity for exactly the same injuries. Doc 

40-3.  

He faced an intractable problem in district court—he must say the money was 

his and not BFF’s to establish standing and maintain his alleged individual claims. 

See, e.g., Bivens Gardens Office Bldg., Inc. v. Barnett Banks of Florida, Inc., 140 

F.3d 898, 908 (11th Cir. 1998) (holding an individual lacks RICO standing “if the 

injury alleged was suffered only as a result of harm to the corporation”). But he 

cannot escape the legal fact that once the money supposedly passed to BFF, neither 

the money nor the alleged losses could be his. See § 605.0110, Fla. Stat. (“All 

property originally contributed to the limited liability company or subsequently 

acquired by a limited liability company by purchase or other method is limited 

liability company property…. A member of a limited liability company has no 

interest in any specific limited liability company property.”). The contradiction can 

only be explained by the fact that Tuckman and BFF are one and the same. See 

Century Sr. Services v. Consumer Health Ben. Ass'n, Inc., 770 F. Supp. 2d 1261, 

1265 (S.D. Fla. 2011) (finding the first prong of alter ego liability established upon 

a showing of “a blurring of corporate lines, such as ignoring corporate formalities or 

using a corporation for the stockholder’s personal interest…”); Raber v. Osprey 

Alaska, Inc., 187 F.R.D. 675, 679 (M.D. Fla. 1999) (finding allegations that parties 
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“commingled personal and corporate funds, have not complied with corporate 

requirements, and have acted fraudulently” sufficed to state a claim for piercing the 

corporate veil); Futch, 511 So. 2d at 323 (piercing corporate veil partly because party 

“merged her corporation’s liabilities and assets with her own personal funds” and 

showed “an extremely loose observation of corporate formalities”). The alter ego 

and veil piercing doctrines exist to prevent such abuse of the corporate form for 

convenience and profit. The doctrines apply here.  

C. Tuckman is judicially estopped from denying his obligation to 
arbitrate. 

Judicial estoppel further bars Tuckman from denying that BFF is his alter ego. 

After obtaining millions of dollars in judgments in the name of BFF, Tuckman now 

wants to forget BFF in this proceeding and sue in his own name, this time deep-

pocketed banks, for the same alleged injuries. Judicial estoppel prevents such a 

change in position to maximize profits. See Slater v. U.S. Steel Corp., 871 F.3d 1174, 

1180 (11th Cir. 2017). The doctrine “rests on the principle that absent any good 

explanation, a party should not be allowed to gain an advantage by litigation on one 

theory, and then seek an inconsistent advantage by pursuing an incompatible 

theory.” Id. 1180-81 (internal quotations omitted). It “prevent[s] the perversion of 

the judicial process and protect[s] [the court’s] integrity ... by prohibiting parties 

from deliberately changing positions according to the exigencies of the moment.’” 

Id. (quoting New Hampshire v. Maine, 532 U.S. 742, 749-50 (2001)). Judicial 
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estoppel requires “an inconsistent position under oath in a separate proceeding,” 

where the change in position is “calculated to make a mockery of the judicial 

system.” Id. at 1181 (internal quotations omitted). The statements do not necessarily 

have to be made under oath, however. See Ward v. AMS Serv’ng, LLC, 606 

Fed.Appx. 506, 510 (11th Cir. Mar. 31, 2015) (applying judicial estoppel where 

plaintiff made an inconsistent representation in a “consent decree” that “was not 

made under oath”). The more important inquiry “is whether they are intended to 

mislead and deceive the court.” Smith v. Haynes & Haynes P.C., 940 F.3d 635, 643 

n.4 (11th Cir. 2019) (internal quotations and citations omitted).  

In this case, BFF is undeniably the real party in interest under the DFA (and, 

though unnamed, in the Complaint as well). The DFA made clear that the funds 

belonged to BFF and were to be returned to BFF. Yet Tuckman has taken wholly 

inconsistent positions in his state and federal court proceedings about who the 

injured party was. He sued in state court in BFF’s name, successfully, for injuries he 

claimed BFF sustained from defaults under the DFA and subsequent settlement 

agreements he reached with McConley, Van Eman, and their respective companies, 

Forrest and Weathervane. After obtaining millions in judgments from the state court 

proceedings, Tuckman sued Chase in federal district court claiming he personally 

was the injured party. This is the “perversion of the judicial process” judicial 

estoppel was designed to stop. See Slater, 871 F.3d at 1180; Blumberg v. USAA Cas. 
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Ins. Co., 790 So. 2d 1061, 1067 (Fla. 2001) (holding “[t]he courthouse should not 

be viewed as an all you can-sue buffet, in which litigants can pick and choose which 

verdicts they want.”).  

Tuckman already succeeded in obtaining judgments worth about $3.8 million 

for BFF against McConley, Weathervane and Forrest for supposed damages under 

the DFA. That he turned around in federal court and claimed exactly the same 

damages but this time in his individual capacity, omitting any reference to BFF, 

Weathervane, or Forrest, demonstrates his flagrant and thinly veiled attempt to 

confuse and misuse judicial proceedings. Judicial estoppel prevents exactly this type 

of maneuvering. If Tuckman is going to assume individually BFF’s right to sue for 

injuries, he must assume also BFF’s duties under the arbitration provision as well. 

See id. On this basis as well, Chase can enforce the arbitration agreement against 

him. 

D. The Complaint’s allegations confer third-party beneficiary status 
on Chase. 

Chase can also enforce the arbitration agreement because specific allegations 

in the Complaint, if true, would make Chase an intended third-party beneficiary. 

Under Florida law, a party qualifies as an intended beneficiary where “the contract 

itself expresses, an intent to primarily and directly benefit the third party….” Dingle 

v. Dellinger, 134 So. 3d 484, 488 (Fla. 5th DCA 2014). Courts “look to nature or 

terms of contract to find parties’ clear or manifest intent that it is for third party’s 
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benefit.” See id. (citation omitted). It is “not necessary that the third-party 

beneficiary is named in the contract,” since “the parties’ pre- or post-contract actions 

may establish their intent.” Id. In this case, the DFA repeatedly and explicitly names 

Chase. The account designated to receive deposits is a specific Chase “Project 

Master Holding Account,” identified by address, routing number, and account 

number. Doc 40-2 ¶ 10. Pursuant to the DFA, Chase’s account documents control in 

conjunction with the DFA. Id. at ¶ 8(B). The Complaint even alleges Chase 

supposedly benefited from the deposits through “earned transaction fees” and “other 

monetary benefits.” Doc 1 ¶ 31. Though Chase was neither a party nor a signatory 

to the DFA, the allegations make Chase a third-party beneficiary, and Chase can 

enforce the arbitration provisions as a result. See Carlisle, 556 U.S. at 630.  

IV. If this is a dispute over formation for the court to decide, the 
district court was required to hold a jury trial under 9 U.S.C. §4.  

Tuckman’s opposition to Chase’s motion was a red herring. He insisted 

Chase’s motion presented a threshold question about the formation of an arbitration 

agreement between Chase and him individually. His opposition asked for a jury trial 

under 9 U.S.C. § 4 to determine whether such an arbitration agreement ever existed. 

Doc 53 at 20. This was never the issue, however. As this Court has consistently held, 

the lack of an arbitration agreement between Chase and Tuckman is “not an 

impediment to arbitration.” See MS Dealer, 177 F.3d at 947; Sunkist, 10 F.3d at 756-

57 (emphasis added). The Supreme Court’s decision last week in GE Energy makes 
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it indisputable that whether an arbitration agreement exists is a separate question 

from who can enforce that agreement. See GE Energy, 2020 WL 2814297, at *7 

(distinguishing provisions in the New York Convention addressing “the recognition 

of arbitration agreements,” from the one provision that “speaks to who may request 

referral under those agreements” and that “does not prohibit the application of 

domestic law,” i.e. equitable estoppel). In this case, the existence of the arbitration 

agreement and the delegation provisions in the DFA is undisputed. The dispute in 

this case goes to the second question—“who may request referral under those 

agreements.” That is for the arbitrator to decide, and the facts fully supported 

Chase’s right to enforce the arbitration terms of the DFA as a nonsignatory using 

equitable doctrines of estoppel, alter ego, and third-party beneficiary principles. 

These traditional state law doctrines have nothing whatsoever to do with the 

formation of a contract. The district court itself never doubted the existence of the 

DFA’s arbitration agreement. The district court simply found “the arbitration clause 

of the Funding Agreement inapplicable here,” though for erroneous reasons of scope 

and Chase’s status as a nonsignatory. Doc 85 at 4-5.  

But if formation is the issue (and Chase in no way concedes it is), the district 

court should have conducted a summary jury trial pursuant to § 4 of the FAA. Under 

the statute, a district court must determine at the outset whether “the making of the 

agreement for arbitration or the failure to comply therewith is ... in issue.” 9 U.S.C. 
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§ 4. When there “is no genuine dispute as to any material fact concerning the 

formation of such an agreement,” the district court can decide the question under a 

“summary judgment-like standard.” Burch v. P.J. Cheese, Inc., 861 F.3d 1338, 1346 

(11th Cir. 2017) (citing Bazemore v. Jefferson Capital Sys., LLC, 827 F.3d 

1325,1333 (11th Cir. 2016)). But “[i]f, on the other hand, the making of the 

agreement is in issue, ‘the court shall proceed summarily to the trial thereof.’” Burch, 

861 F.3d at 1346 (quoting 9 U.S.C. § 4).  

This case presents nothing like the genuine formation issues in Burch, where 

the plaintiff denied “the signature on the alleged arbitration agreement belonged to 

him,” 861 F.3d at 1342, or in Bazemore, where there was no “competent evidence 

that an arbitration agreement ever was sent to plaintiff,” 827 F.3d at 1333–34. Here, 

a fully executed DFA bore Tuckman’s signature and contained explicit arbitration 

and delegation agreements no one has ever challenged. Tuckman himself does not 

challenge them—he simply does not want Chase to be able to enforce them to 

compel his claims to arbitration. Chase cited or filed abundant record evidence 

supporting its right to compel arbitration. This included the plain language of the 

DFA, the allegations and purported claims in the Complaint, and Tuckman’s state 

court pleadings and judgments. Doc 1, 40-2, 40-3, 40-4, 40-5, 40-6, 40-7, 66-1. If 

this Court determines Chase’s right to compel arbitration is a question of formation 
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for the district court to decide, the Court should still reverse with instructions for the 

district court to conduct a § 4 trial.  

CONCLUSION 

This Court should reverse the district court’s order with instructions to compel 

arbitration of Chase’s right to arbitrate as a nonsignatory, together with all issues the 

arbitrator determines are arbitrable, and to stay the entire case pending the 

arbitration. 

June 8, 2020 
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