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Statement of Interest of Amicus Curiae 

The State of Texas has an interest in protecting its citizens from human traffick-

ing and enabling survivors to obtain redress for the egregious harms they suffer. 

Combating trafficking is a priority for the Office of the Attorney General. The State 

also has an interest in enforcing its laws unless they are clearly preempted by federal 

law. Because Facebook proposes an overbroad interpretation of the Communica-

tions Decency Act that would improperly preempt state law and deny compensation 

to trafficking victims, this original proceeding implicates those interests. 

No fee has been or will be paid for the preparation of this brief.



 

 

To the Honorable Supreme Court of Texas: 

Child sex trafficking is surely one of history’s most heinous crimes. Plaintiff al-

leges that she was trafficked through the use of Facebook’s online platform. She fur-

ther alleges that Facebook failed to warn her of the dangers of human trafficking be-

cause its business model depends on maximizing contacts between users—including 

contacts with minors. In response, Facebook asserts that section 230 of the federal 

Communications Decency Act provides it with absolute immunity from Plaintiff’s 

suit. 

But section 230’s text provides no basis for such a sweeping claim to immunity. 

Justice Thomas recently recognized the need to reevaluate the broad immunity 

courts have read into section 230. See Malwarebytes, Inc. v. Enigma Software Grp. 

USA, LLC, 141 S. Ct. 13, 14 (2020) (Thomas, J., statement respecting the denial of 

certiorari). This original proceeding provides that opportunity. The Court should 

honor the statute’s plain language, reject Facebook’s expansive interpretation, and 

deny the petition for writ of mandamus. 

Statement of Facts1 

Plaintiff Jane Doe began using Instagram, one of Facebook’s online platforms, 

when she was 14 years old. MR.877. Instagram did not require her account to be 

linked to an adult’s email account, did not verify her age, and did not require that 

parental settings be placed on her account. Id. She was contacted on Instagram by a 

 
1 Given the procedural posture, the State assumes, for purposes of this brief, that 
Plaintiff’s factual allegations are true. See Tex. R. Civ. P. 91a.1, 91a.6. The State takes 
no position on the merits of Plaintiff’s claims. 
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30-year-old man. Id. Instagram did not verify the identity of the man and took no 

action to prevent him from contacting minors. Id. For two years, the man used Insta-

gram to “groom” Plaintiff into believing that he cared for her. MR.878. These con-

versations should have raised red flags that the man was a trafficker. Id. But Insta-

gram neither intervened nor warned Plaintiff of the dangers of human trafficking and 

how to recognize traffickers. Id. 

Eventually, the trafficker convinced Plaintiff to leave her home. Id. He took her 

to a motel and advertised her on another website. Id. She was then raped and abused 

while only 15 years old. MR.878–79. Since then, Facebook has taken no reasonable 

steps to mitigate the use of Instagram by sex traffickers. MR.879. 

Jane Doe and two other plaintiffs who were allegedly trafficked as minors 

through Facebook’s online platforms sued Facebook. MR.1–44, 444–516, 847–93. In 

each case, Facebook filed a motion to dismiss under Rule 91a asserting that sec-

tion 230 bars the claims. MR.183, 590, 972. The trial courts denied Facebook’s mo-

tions in relevant part. MR.390–92, 793–95, 1521. Facebook filed petitions for writ of 

mandamus in the Fourteenth Court of Appeals, which the court denied. In re Face-

book, Inc., 607 S.W.3d 839 (Tex. App.—Houston [14th Dist.] 2020, pet. abated in 

part) (per curiam) (mem. op.). Facebook then filed a single mandamus petition in 

this Court that encompassed all three cases. The Court recently abated two of the 

cases because the trial-court judge in those cases was replaced. Order, In re Facebook, 

Inc., No. 20-0434 (Tex. Jan. 22, 2021). But the third case, Cause No. 2019-16262, 

was not abated and remains scheduled for oral argument. Id. 
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Summary of the Argument 

I. Section 230 prevents an online platform from being treated as the speaker 

or publisher of third-party content. 47 U.S.C. § 230(c)(1). It protects a platform that 

makes a good-faith effort to restrict access to objectionable content. Id. 

§ 230(c)(2)(A). And it preempts only inconsistent state law. Id. § 230(e)(3). 

Plaintiff alleges that Facebook failed to warn her of known dangers of using its 

platforms. She further alleges that Facebook benefits from facilitating the trafficking 

of minors. Neither claim relies on treating Facebook as the speaker of any third 

party’s words. Section 230 is therefore inapplicable here, because Plaintiff’s claims 

seek to hold Facebook accountable for its own wrongful acts and omissions, not for 

the speech of others or for Facebook’s good-faith attempts to restrict access to ob-

jectionable content. 

The categorical immunity asserted by Facebook is inconsistent with sec-

tion 230’s plain language, which immunizes platforms only from claims premised on 

either third-party speech being attributed to the platform or claims premised on 

good-faith efforts to restrict access to objectionable content. Failure-to-warn claims 

rely on neither. And the precedent supporting Facebook’s position arose out of a 

defamation context in the early days of the Internet. The Court should provide a 

faithful interpretation and decline to read additional immunity into the statute. 

II. The proper interpretation of section 230 is more than an academic exercise. 

Human trafficking subjects many of the most vulnerable Texans to inhuman treat-

ment. And traffickers often rely on online platforms to recruit victims or advertise 

opportunities for exploitation. 
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Reading section 230 in a disciplined way that honors Congress’s plain language 

will not destroy the Internet. Properly interpreted, section 230 provides key protec-

tions for online platforms without affording them the textually unjustifiable absolute 

immunity that online platforms demand. It is possible to combat trafficking while 

ensuring that legitimate online businesses that take good-faith measures to avoid fa-

cilitating illegal activity can continue to thrive. 

Argument 

I. Under the Plain Language of Section 230, the Trial Court Did Not 
Abuse Its Discretion in Denying the Motion to Dismiss. 

Section 230 prevents a court from treating a provider of interactive computer 

services as the publisher or speaker of information provided by another information 

content provider. 47 U.S.C. § 230(c)(1). And it protects a provider who makes a 

good-faith effort to restrict access to objectionable content. Id. § 230(c)(2)(A). But 

it does not confer broad immunity on a provider merely because a claim involves 

third-party content. 

Here, Plaintiff’s claims do not require treating Facebook as the publisher or 

speaker of information posted by a third party. Instead, Plaintiff seeks to hold Face-

book responsible for enabling and benefitting from the use of its platforms for sex 

trafficking and for failing to warn users of the risks of using its platforms. MR.861–

62, 866–75, 877–79, 882–86. That is, Plaintiff is not alleging that Facebook is liable 

for what the traffickers said, but for what Facebook did or did not do. See, e.g., MR.883 

(Facebook failed to warn Plaintiff of the dangers of grooming and recruitment to 
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trafficking; Facebook failed to report suspicious messages). Therefore, section 230 

provides Facebook no protection. 

The nonbinding precedent on which Facebook relies is conspicuously flawed. It 

rests on a handful of decisions that deviated from the plain language of section 230 

in an effort to protect nascent Internet providers in an era before the scourge of 

online human trafficking. Those decisions have perversely allowed online businesses 

to use a statute intended to promote decency and protect children as a shield to evade 

liability for facilitating rampant abuse. This Court should not follow that path. As a 

matter of first impression, it should recognize the effect of nothing more nor less than 

the statute’s plain language. 

A. Section 230 does not preempt Plaintiff’s claims. 

1. Section 230 provides limited protection from liability for third-
party content and good-faith efforts to screen offensive material. 

Entitled “Protection for private blocking and screening of offensive material,” 

section 230 limits the liability of providers of an interactive computer service in tar-

geted ways. Its centerpiece is subsection (c), “Protection for ‘Good Samaritan’ 

blocking and screening of offensive material.” That subsection provides two key lim-

itations on liability. 

First, subsection (c)(1) states that “[n]o provider or user of an interactive com-

puter service shall be treated as the publisher or speaker of any information provided 

by another information content provider.” “That is to say, essential to the analysis 

of a claim against a service is whether the claim treats the provider as a publisher or 

speaker of another’s words. If so, this law precludes such a cause of action.” Mary 
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Graw Leary, The Indecency and Injustice of Section 230 of the Communications Decency 

Act, 41 Harv. J.L. & Pub. Pol’y 553, 563 (2018). But “as long as a plaintiff does not 

treat the defendant as a publisher or a speaker, he can proceed with a cause of ac-

tion.” Id. at 590.2 

To determine whether subsection (c)(1) applies, a court should therefore con-

sider each necessary element of each of the plaintiff’s causes of action. If an element 

requires treating the defendant as the speaker or publisher of third-party content, 

subsection (c)(1) provides a defense to that action. But if no element requires such 

treatment, then allowing the cause of action to proceed is consistent with subsection 

(c)(1) by its own terms. 

Second, subsection (c)(2)(A) protects a “provider or user of an interactive com-

puter service” from liability “on account of . . . any action voluntarily taken in good 

faith to restrict access to or availability of material that the provider or user considers 

to be” objectionable. Similarly, subsection (c)(2)(B) limits liability for “any action 

taken to enable or make available to information content providers or others the tech-

nical means to restrict access to material.” By their plain language, these provisions 

protect only the restriction, not the dissemination, of content. 

 
2 See also Doe v. Internet Brands, Inc., 824 F.3d 846, 851 (9th Cir. 2016) (noting that 
“section 230(c)(1) bars only liability that treats a website as a publisher or speaker of 
content provided by somebody else”); J.S. v. Vill. Voice Media Holdings, L.L.C., 359 
P.3d 714, 719 (Wash. 2015) (Wiggins, J., concurring) (“The plain language of sub-
section 230(c) permits liability for causes of action that do not treat the user or In-
ternet service provider (ISP) as a publisher or a speaker.”). 
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Section 230 further provides: “Nothing in this section shall be construed to pre-

vent any State from enforcing any State law that is consistent with this section. No 

cause of action may be brought and no liability may be imposed under any State or 

local law that is inconsistent with this section.” 47 U.S.C. § 230(e)(3). In other 

words, subsection (e)(3) permits a State to enforce consistent state law while provid-

ing immunity from suit and liability for claims that are inconsistent with its provi-

sions. 

2. Because Plaintiff’s claims do not treat Facebook as a speaker or 
publisher of third-party content or target a restriction of content, 
section 230 is inapplicable here. 

Four of Plaintiff’s claims are before the Court in this original proceeding: negli-

gence, gross negligence, negligent undertaking, and benefitting from human traffick-

ing under Texas Civil Practice and Remedies Code section 98.002. Resp. Br. viii; see 

MR.882–86. These claims do not require treating Facebook as a speaker or publisher 

of content produced by the traffickers or target a restriction of content. 

The elements of negligence are the existence of a legal duty, a breach of that 

duty, and damages proximately caused by the breach. Bustamante v. Ponte, 529 

S.W.3d 447, 456 (Tex. 2017). Plaintiff’s pleadings, taken as true, satisfy these ele-

ments. Plaintiff alleges that Facebook owed a duty to warn her of known dangers on 

its platforms, including grooming and recruitment by sex traffickers. MR.882. (The 

question of whether Facebook owed Plaintiff such a duty is not before the Court, and 

the State takes no position on it.) She further alleges that Facebook breached that 

duty by, among other things, failing to warn her or implement awareness campaigns 
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calling attention to the dangers of using Facebook’s platforms. MR.883. And Plain-

tiff alleges that she was harmed by Facebook’s negligence. Id. 

None of the elements of negligence requires treating Facebook as a speaker or 

publisher of content posted by traffickers. Plaintiff is not suing Facebook as the 

speaker; she is not alleging that Facebook groomed her, recruited her, or trafficked 

her. Rather, Plaintiff seeks to hold Facebook liable for its own speech—or, more 

specifically, its silence. See, e.g., id. (noting “Facebook’s failure to publish self-pro-

duced warnings”). Moreover, Facebook could fulfill its alleged duty to Plaintiff with-

out altering the content of any third-party post. Section 230(c)(1) does not preclude 

liability for this failure-to-warn claim. 

Nor does Plaintiff’s negligence claim seek to hold Facebook liable for an “action 

voluntarily taken in good faith to restrict access to or availability of material that the 

provider or user considers to be” objectionable or for an “action taken to enable or 

make available to information content providers or others the technical means to re-

strict access to” objectionable material. 47 U.S.C. § 230(c)(2). Far from alleging that 

Facebook improperly restricted information, Plaintiff alleges that Facebook’s busi-

ness model and habitual practices facilitate trafficking and that Facebook fails to take 

reasonable actions to protect minors despite being aware that its platforms are used 

for trafficking. MR.866–75. 

Of course, without the third-party content produced by the traffickers, Plaintiff 

would not have sustained the injuries she alleges. But section 230 does not preempt 

Plaintiff’s claims merely because third-party content is a “but-for” cause of her in-

juries. See Doe v. Internet Brands, Inc., 824 F.3d 846, 853 (9th Cir. 2016) (noting that 
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“the [Communications Decency Act] does not provide a general immunity against 

all claims derived from third-party content”). 

Similarly, Plaintiff’s claims for gross negligence and negligent undertaking do 

not implicate section 230. Gross negligence requires “an act or omission involving 

subjective awareness of an extreme degree of risk, indicating conscious indifference 

to the rights, safety, or welfare of others.” State v. Shumake, 199 S.W.3d 279, 287 

(Tex. 2006). Plaintiff alleges that Facebook’s failure to warn was grossly negligent 

in light of the extreme risk of harm to her. MR.884. And Plaintiff’s negligent-under-

taking claim differs only from her negligence claim in alleging that Facebook under-

took to warn users of illegal conduct on its platforms but failed to exercise reasonable 

care. MR.885–86; see Torrington Co. v. Stutzman, 46 S.W.3d 829, 837 (Tex. 2000) 

(noting that this Court has “recognized that a duty to use reasonable care may arise 

when a person undertakes to provide services to another, either gratuitously or for 

compensation”). Again, these claims rest upon Facebook’s own conduct, and they 

neither treat Facebook as the speaker or publisher of the traffickers’ speech nor tar-

get Facebook for any restriction of speech. Section 230 therefore has nothing to say 

about these claims. 

Likewise, section 230 does not block Plaintiff’s claim under Texas Civil Practice 

and Remedies Code section 98.002. Under section 98.002, “[a] defendant who en-

gages in the trafficking of persons or who intentionally or knowingly benefits from 

participating in a venture that traffics another person is liable to the person 

trafficked.” Tex. Civ. Prac. & Rem. Code § 98.002(a). The statute adopts the defini-

tion of “trafficking of persons” found in Texas’s criminal statute targeting human 
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trafficking, chapter 20A of the Penal Code. Id. § 98.001. Chapter 20A defines human 

trafficking broadly. See Tex. Penal Code § 20A.01(4) (defining “traffic” as “to 

transport, entice, recruit, harbor, provide, or otherwise obtain another person by any 

means”); Ritz v. State, 481 S.W.3d 383, 386 (Tex. App.—Austin 2015, pet. dism’d) 

(discussing the breadth of chapter 20A). As with Plaintiff’s other claims, liability un-

der section 98.002 turns on Facebook’s own acts and omissions. It does not require 

treating Facebook as the speaker or publisher of the traffickers’ messages, and it does 

not have anything to do with restriction of speech. See Fair Hous. Council of San Fer-

nando Valley v. Roommates.Com, LLC, 521 F.3d 1157, 1164 (9th Cir. 2008) (en banc) 

(noting that “[t]he Communications Decency Act was not meant to create a lawless 

no-man’s-land on the Internet” and that acts that are illegal face-to-face “don’t mag-

ically become lawful” online). 

Because Plaintiff’s claims are not inconsistent with section 230, they are not 

preempted. See 47 U.S.C. § 230(e)(3) (“No cause of action may be brought and no 

liability may be imposed under any State or local law that is inconsistent with this 

section.”). Accordingly, the trial court did not abuse its discretion in denying Face-

book’s motion to dismiss. 

B. Courts have improperly read additional immunity into section 230. 

As shown above, the plain language of section 230 renders it inapplicable to 

Plaintiff’s claims. Facebook nevertheless argues that section 230 preempts those 

claims because it offers “broad immunity” for “all claims stemming from . . . publi-

cation of information created by third parties.” Relator’s Br. xiv (quoting Doe v. 



11 

 

MySpace, Inc., 528 F.3d 413, 418 (5th Cir. 2008)). And Facebook insists that “courts 

have issued hundreds of decisions” supporting its expansive interpretation. Id. at 1. 

While it is true that “courts have built a mighty fortress protecting platforms 

from accountability for unlawful activity on their systems,” Danielle Keats Citron & 

Benjamin Wittes, The Internet Will Not Break: Denying Bad Samaritans § 230 Immun-

ity, 86 Fordham L. Rev. 401, 406 (2017), that fortress rests on a flawed foundation. 

The expansive-immunity understanding of section 230 comes from a small number 

of early decisions that arose in a very different historical and legal context. As Justice 

Thomas recently urged, it is time for courts to reconsider “whether the text of this 

increasingly important statute aligns with the current state of immunity enjoyed by 

Internet platforms.” Malwarebytes, 141 S. Ct. at 14 (Thomas, J., statement respecting 

the denial of certiorari). None of the decisions Facebook cites binds this Court. This 

proceeding presents the Court with an opportunity to avoid other courts’ mislead-

ing, erroneous, and atextual analysis. The Court should abide by the statute’s text 

and support efforts of Congress and the Texas Legislature to combat the horrors of 

human trafficking. 

The Fourth Circuit’s decision in Zeran v. America Online, Inc., 129 F.3d 327 (4th 

Cir. 1997), set a false trajectory. See Leary, supra, at 574 (noting that Zeran “began a 

string of broad interpretations”). Zeran was decided in 1997, when courts still 

needed to explain what the Internet is. 129 F.3d at 328; see Leary, supra, at 558 (“The 

Internet of 1996 is unrecognizable today.”). The plaintiff sought “to hold AOL liable 

for defamatory speech initiated by a third party.” Zeran, 129 F.3d at 330. Rather than 

adhere to the statute’s text and analyze whether the plaintiff’s claim required 
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treating AOL as the speaker or publisher of third-party defamatory speech, the Zeran 

court repeatedly considered section 230’s purported “purpose” and the ills the 

court believed would follow if it ruled in the plaintiff’s favor. See, e.g., id. at 330 (dis-

cussing “[t]he purpose of this statutory immunity”), 331 (discussing “Congress’ 

purpose in providing the § 230 immunity”), 333 (expressing concern over the “prac-

tical implications” of liability). The court expanded section 230’s plain meaning, 

stating—without textual support—that the provision “creates a federal immunity to 

any cause of action that would make service providers liable for information originat-

ing with a third-party user of the service.” Id. at 330. And it discarded the common-

law distinction between “publisher” liability and “distributor” liability, see id. at 

331–34, a doctrinal shift that Justice Thomas recently questioned, Malwarebytes, 141 

S. Ct. at 15 (Thomas, J., statement respecting the denial of certiorari). 

Courts following Zeran have “produced an immunity from liability that is far 

more sweeping than anything the law’s words, context, and history support.” Citron 

& Wittes, supra, at 408. “[A]lthough § 230 was never intended to create a regime of 

absolute immunity for defendant websites, a perverse interpretation of the non-sex-

trafficking jurisprudence for § 230 has created a regime of de facto absolute immun-

ity from civil liability or enforcement of state sex-trafficking laws.” Leary, supra, at 

557. As Justice Thomas put it, “[a]dopting the too-common practice of reading extra 

immunity into statutes where it does not belong, courts have relied on policy and 

purpose arguments to grant sweeping protection to Internet platforms.” Malware-

bytes, 141 S. Ct. at 15 (Thomas, J., statement respecting the denial of certiorari) (ci-

tation omitted). 
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As a result, “[p]latforms have been protected from liability even though they 

republished content knowing it might violate the law, encouraged users to post illegal 

content, changed their design and policies for the purpose of enabling illegal activity, 

or sold dangerous products.” Citron & Wittes, supra, at 408 (citations omitted). For 

example, in Jane Doe No. 1 v. Backpage.com, LLC, victims of sex trafficking alleged 

“that Backpage, with an eye to maximizing its profits, engaged in a course of conduct 

designed to facilitate sex traffickers’ efforts to advertise their victims on the web-

site.” 817 F.3d 12, 16 (1st Cir. 2016). The plaintiffs further alleged that “Backpage’s 

expansion strategy involved the deliberate structuring of its website to facilitate sex 

trafficking,” that “Backpage selectively removed certain postings made in the ‘Es-

corts’ section (such as postings made by victim support organizations and law en-

forcement ‘sting’ advertisements) and tailored its posting requirements to make sex 

trafficking easier,” and that Backpage removed metadata from uploaded photo-

graphs to protect traffickers. Id. at 16–17. As a result of being trafficked through Back-

page, one plaintiff was allegedly raped over 1,000 times. Id. at 17. 

Yet the court embraced a “broad construction” of section 230 and “a capacious 

conception of what it means to treat a website operator as the publisher or speaker 

of information provided by a third party.” Id. at 19. The court focused on “but-for” 

causation—that is, there would have been no harm “but for the content of the post-

ings,” id. at 20—and held that each decision Backpage made, even if intended to 

facilitate sex trafficking, was undertaken as a “publisher” and therefore entitled to 

protection under section 230, id. at 20–21. 
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Courts have strayed so far from the statute’s text that they now extend immunity 

to online platforms even when the plaintiff is not “trying to hold the defendants lia-

ble ‘as the publisher or speaker’ of third-party content” but only for “the defend-

ant’s own misconduct.” Malwarebytes, 141 S. Ct. at 18 (Thomas, J., statement re-

specting the denial of certiorari); see Citron & Wittes, supra, at 413–14 (giving exam-

ples of “providers and users whose activities have been immunized or seem likely to 

enjoy immunity from liability under the broad approach to § 230”). The attorneys 

general from almost every State have repeatedly pointed out to Congress that courts 

have interpreted section 230 too broadly and reached “the perverse result” of pro-

tecting those who knowingly profit from illegal activity.3 Because no precedent de-

mands that this Court reach the same perverse result here, the Court should read 

section 230 with fresh eyes and hold that it does not require dismissing Plaintiff’s 

claims. See Citron & Wittes, supra, at 415 (“[T]he solution would be for courts to 

interpret § 230 in a manner more consistent with its text, context, and history.”). 

II. Honoring the Plain Language of Section 230 Will Protect Children 
from Trafficking and Will Not Threaten the Digital Economy. 

Following the statute’s plain text is particularly critical given the stakes involved 

in combating child sex trafficking and other forms of online exploitation. And 

 
3 See Letter from Nat’l Ass’n of Att’ys Gen. to Cong. Leaders (May 23, 2019), 
https://tinyurl.com/naag2019; see also State AGs Support Amendment to Commu-
nications Decency Act, https://tinyurl.com/naagsite (all cited websites last visited 
February 2, 2021). 
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rejecting Facebook’s broad, atextual interpretation of its immunity will not threaten 

the viability of providing online services. 

A. Fidelity to the statutory text will help combat human trafficking. 

“[H]uman trafficking has been identified as the fastest growing criminal enter-

prise in the world.” Leary, supra, at 555. According to the International Labour Or-

ganization, about 40 million people are enslaved throughout the world, a quarter of 

whom are children. Int’l Labour Org., Forced Labour, Modern Slavery and Human 

Trafficking, https://tinyurl.com/ilopage. And, at any given time, there are about 

79,000 victims of youth and minor sex trafficking in Texas. Tex. Att’y Gen., Initia-

tives, Human Trafficking, https://www.texasattorneygeneral.gov/initiatives/hu-

man-trafficking. 

Moreover, “[i]t is not surprising that these businesses have migrated to the In-

ternet, because sex trafficking is not only a crime but also a highly lucrative busi-

ness.” Leary, supra, at 571. “Legal online advertising platforms provide traffickers 

and purchasers a highly convenient forum with limited public exposure.” Id. at 572. 

For this reason, “sex trafficking has exploded in large part due to the Internet.” Id. 

at 599. And, by straying from the plain language of section 230, courts have unwit-

tingly contributed to the problem by reading into the Communications Decency Act 

“de facto absolute immunity . . . for the market operators.” Id. at 621. Giving force 

only to the statute’s limited and targeted language will help hold online businesses 

accountable for their complicity in exploiting the most vulnerable Texans. 
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B. Fidelity to the statutory text will not endanger legitimate online 
business. 

Facebook suggests that a decision trimming back a broad interpretation of sec-

tion 230 immunity would “impact[] the ability of the Internet to continue function-

ing as we know it.” Relator’s Br. 12. But “the ‘Internet as we know it’ is not what 

we want it to be, particularly when it comes to sex trafficking, pornography, child 

sex-abuse images, and exploitation.” Leary, supra, at 554. And “[i]t is clear that, 

whatever § 230 did for the legitimate digital economy, it also did for the illicit digital 

economy.” Id. Although section 230 “has enabled innovation and expression,” “its 

overbroad interpretation has left victims of online abuse with no leverage against site 

operators whose business models facilitate abuse.” Citron & Wittes, supra, at 404. 

Section 230 “is a kind of sacred cow—an untouchable protection of near-con-

stitutional status,” id. at 409, but there is reason to doubt whether “courts’ sweeping 

departure from the law’s words, context, and purpose has been the net boon for free 

expression that the law’s celebrants imagine,” id. at 410. Scholars have pointed out 

that a broad interpretation of section 230 can chill speech by protecting those who 

use online platforms to threaten and harass others into silence. Id. at 411. Interpreting 

section 230 in a manner consistent with its plain language will still provide robust 

protections to online platforms by preventing them from being treated as speakers or 

publishers of third-party content. See 47 U.S.C. § 230(c)(1). Rather than destroying 

the Internet’s free exchange of ideas, a faithful interpretation would foster that free-

dom by helping to make the Internet a safer place to speak. 



17 

 

Nor would rejecting Facebook’s expansive reading of section 230 immunity en-

danger the legitimate online economy. As Justice Thomas has noted, “[p]aring back 

the sweeping immunity courts have read into § 230 would not necessarily render de-

fendants liable for online misconduct. It simply would give plaintiffs a chance to raise 

their claims in the first place.” Malwarebytes, 141 S. Ct. at 18 (Thomas, J., statement 

respecting the denial of certiorari). Plaintiffs, including the one in this proceeding, 

must still prove their cases. See id. Honoring Congress’s enacted language “will re-

duce opportunities for abuses without interfering with the further development of a 

vibrant internet or unintentionally turning innocent platforms into involuntary in-

surers for those injured through their sites.” Citron & Wittes, supra, at 423. 

The Internet “as we know it,” Relator’s Br. 12, provides virtually unlimited ac-

cess to knowledge, entertainment, and social interaction. But it is also a medium for 

some of humanity’s darkest and most destructive actions. Properly construing sec-

tion 230 and denying Facebook’s petition is one step in nurturing a brighter and safer 

online future for Texans. 
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Prayer 

The Court should deny the petition for writ of mandamus. 

 
 

Ken Paxton 
Attorney General of Texas 
 
Brent Webster 
First Assistant Attorney General 

 
Office of the Attorney General 
P.O. Box 12548 (MC 059) 
Austin, Texas 78711-2548 
Tel.: (512) 936-1700 
Fax: (512) 474-2697 

Respectfully submitted. 
 

/s/ Judd E. Stone II                         
Judd E. Stone II 
Solicitor General 
State Bar No. 24076720 
Judd.Stone@oag.texas.gov 
 
Bill Davis 
Deputy Solicitor General 
 
Kyle D. Highful 
Assistant Solicitor General 
 
Counsel for the State of Texas 
as Amicus Curiae 
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