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CORPORATE DISCLOSURE STATEMENT 

 

 Pursuant to FRAP 26.1, Plaintiffs/Appellees Tony Ramsek, Frank Harris, 

Theodore Joseph Roberts, and Tony Wheatley (together, the “Plaintiffs”) are not 

subsidiaries or affiliates of a publicly owned corporation.  There is no publicly 

owned corporation, not a party to the appeal, which has a financial interest in the 

outcome. 
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STATEMENT CONCERNING ORAL ARGUMENT 
 

 This case involves an appeal concerning the unconstitutionality of a 

COVID-19 related “mass gathering ban” that infringed Plaintiffs’ Free Speech and 

other fundamental rights.  As such, it presents important issues for this Court and 

oral argument is warranted. 

Case: 20-5749     Document: 23     Filed: 10/07/2020     Page: 12

https://www.wkyt.com/content/news/Caravan-style-protest-descends-on-Kentucky-capitol-569727791.html
https://www.wkyt.com/content/news/Caravan-style-protest-descends-on-Kentucky-capitol-569727791.html


1 

 

JURISDICTIONAL STATEMENT 

The District Court had federal question jurisdiction over Plaintiffs’ federal 

constitutional claims under 28 U.S.C. §1331.  On June 24, 2020, the District Court 

granted a preliminary injunction.  [Opinion, RE#47, PageID#742-765].    A timely 

notice of appeal was filed on July 2, 2020.  [Notice of Appeal, RE#48, 

PageID#766-767].  Accordingly, this Court has jurisdiction over Plaintiffs’ appeal 

under 28 U.S.C. §1292(a)(1). 

STATEMENT OF THE ISSUES 

 The appeal presents the following questions: 

(1) Did the District Court err in granting a preliminary injunction 

restoring Plaintiffs’ ability to engage in Free Speech? 

(2) Did the District Court err in the substantial deference it gave the 

Governor’s mass gathering ban, in contravention with this Court’s 

precedent? 

(3) Did the District Court err in finding the mass gathering ban was 

content neutral where its decision conflicts with binding precedent 

and the law of the case? 

(4) Did the District Court err in declining to find that the Governor 

engaged in viewpoint discrimination when, in an act of rank 

hypocrisy, he actively encouraged and participated in mass gathering 
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protests for issues he agreed with, while blocking the Capitol and 

denouncing protests involving viewpoints he did not agree with? 

(5) Did the Governor’s mass gathering ban violate the Freedom of 

Assembly and to Petition? 

(6) Is the Governor’s mass gathering ban unconstitutionally vague? 

(7) Does the Governor’s mass gathering ban violate Procedural Due 

Process? 

INTRODUCTION 

Plaintiffs – participants in protests against Governor Beshear’s lockdown 

orders – planned a protest in May of this year and have been planning, organizing, 

and involved in repeated protests since that time.  Violating the First Amendment, 

the Governor1 criminalized such protests, denounced such protests, and in fact had 

state police cruisers block portions of the Capitol to inhibit such protests.  At the 

same time, he encouraged and personally participated in protests and gatherings 

promoting messages he agreed with.   

Plaintiffs brought a prior appeal to this Court after the District Court found 

they did not have standing, and sought an injunction pending appeal.  In the course 

of those proceedings, this Court found Plaintiffs had standing and, at the same 

 
1 For purposes of this appeal, we use the term “Governor” to refer generally to 

Governor Beshear, Secretary Friedlander, and Dr. Steven Stack; the reason is that 

all of them are involved in drafting, issuing, and enforcing these orders. 
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time, found that the Governor’s mass gathering ban was not content neutral.  This 

Court remanded the case for further fact finding.  The subsequent fact finding was 

both illuminating and damning to the Defendants: Dr. Steven Stack made 

admissions under oath that the entirety of the Governor’s orders relating to COVID 

were largely exercises in value judgments on what the Governor thinks is 

important.   

On this record, the District Court entered a preliminary injunction, while still 

(i) affording the Governor deference he was not due, (ii) ignoring this Court’s 

finding that the order was content based and ignoring additional developments and 

orders issued by the Governor that made content discrimination all the more 

apparent, and (iii) ignoring the Governor’s own rank hypocrisy in encouraging and 

participating in some protests, while denouncing and taking efforts to block others, 

based on their message, which is classic viewpoint discrimination.  It did not 

address the Plaintiffs other Constitutional claims.  The Governor now appeals. 

STATEMENT OF THE CASE AND FACTS 
 

A. Background 

Before we recount the operative facts, it bears noting that the Governor’s 

brief is chock full of internet links as source material for his factual contentions.  

We object.  See also Turner v. City of Taylor, 412 F.3d 629, 652 (6th Cir. 2005) 

(finding newspaper article to be inadmissible hearsay); U.S. v. Hatchett, 918 F.2d 
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631, 641-42 (6th Cir. 1990) (videotaped segment from a "60 Minutes" television 

broadcast constituted inadmissible hearsay). 

Plaintiffs Tony Ramsek, Frank Harris, Theodore Roberts, and Tony 

Wheatley are protesters and organizers of protests against Governor Beshear’s shut 

down orders related to COVID-19.  [Ver. Compl, RE#1, ¶¶ 4-7, PageID#1-54].  

Defendants include Governor Beshear, the Governor of Kentucky, Secretary of the 

Cabinet for Health and Family Services Eric Friedlander, and Commissioner for 

Public Health Dr. Steven Stack, M.D.  Id. at ¶¶ 8-10. 

Defendants enforce and are charged with the enforcement or administration 

of Kentucky’s laws under KRS 39A, and KRS 214, including the orders and 

actions complained of herein.  Id. at ¶¶ 11, 14. 

B. Governor Beshear’s COVID-19 Orders 

On March 6, 2020, Governor Andrew Beshear issued Executive Order 2020-

215 declaring a state of emergency.  Id. at ¶15.  On March 19, 2020, and in further 

response to COVID-19, the Governor and/or his designees prohibited some, but 

not all, public gatherings.  Id. at ¶19, Exhibit D.  On the one hand, the Governor’s 

order provided that “[a]ll mass gatherings are hereby prohibited.”  “[m]ass 

gatherings” were defined as “an event or convening that brings together groups of 

individuals, including, but not limited to, community, civic, public, leisure, faith-
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based, or sporting events; parades; concerts; festivals; conventions; fundraisers; 

and similar activities.”  Id.  (emphasis added). 

The Governor’s order then exempted a number of activities from this 

definition.  Id.  What is conspicuously omitted from this exemption is any type of 

allowance for political protests and other political gatherings.  Id. 

These provisions have criminal penalties.  Id. at ¶22.  K.R.S. 39A.190 gives 

police officers authority to “arrest without a warrant any person violating or 

attempting to violate in the officer’s presence any order or administrative 

regulation made pursuant to” KRS Chapter 39A.  Id. at ¶23.  In addition, the 

Governor set up a COVID-19 reporting hotline, so that members of the public can 

call in violations of his orders.  Id. at ¶24.  Evidence below established that the 

Kentucky State Police (and other agencies) routinely enforced this order in a 

variety of contexts and responded to each and every complaint call.  [Dec. Brewer, 

RE#11-1, PageID#119-120]. 

C. The Kentucky Capitol and the Plaintiffs 

Kentucky’s Capitol has long been recognized as, and in fact is, a traditional 

public forum and/or a designated public forum, which has long been open to 

citizen protests.  [Ver. Comp., RE#1, PageID#1-54 at ¶26].  These protests at and 
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outside the Capitol have occurred across administrations, involved numerous 

issues, and have crossed political divides.2  Id. at ¶27.   

Like any controversial topic, there is strong opposition to the Governor’s 

COVID orders.  Id. at ¶29.  The shutdown of thousands of businesses has wreaked 

a significant economic toll on the Commonwealth, including record 

unemployment3 and other potentially long term devastating economic impacts.4  Id.  

There is concern this may cost more lives than COVID-19 itself.5 

On Wednesday April 15, 2020, approximately 100 opponents of the 

Governor’s shutdowns organized a peaceful “re-open Kentucky” protest at the 

Capitol. Id. at ¶30.  In doing so, they interrupted the Governor’s own daily mass 

gathering – his daily press conference.  Id.  The following day, and to prevent 

further inconvenience to the Governor’s daily mass gathering,6 barriers were 

 
2 https://www.courier-journal.com/story/news/education/2018/04/13/kentucky-

teachers-rally-capitol-after-school-closures/508812002/ (last visited 5/4/2020); 

https://www.courier-journal.com/story/news/politics/2020/01/31/kentucky-gun-

rights-groups-rally-2nd-amendment-capitol/4602922002/ (last visited 5/4/2020). 
3 https://www.courier-journal.com/story/news/2020/04/16/coronavirus-kentucky-

116-k-new-residents-file-unemployment/2990017001/ (last visited 5/4/2020) 
4 https://www.kentucky.com/news/coronavirus/article242316551.html (last visited 

5/4/2020). 
5 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1448606/ (last visited 5/4/2020); 

https://nypost.com/2020/04/14/we-must-count-the-deaths-from-shutdowns-as-well-

as-from-coronavirus/ 

 (last visited 5/4/2020). 
6 https://www.wlky.com/article/ksp-stations-at-capitol-now-offering-drive-thru-

protesting-option-covid19-coronavirus/32176617  (last visited 5/4/2020).  
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erected with threats of criminal prosecution, caution tape was installed, and armed 

state police officers were posted on the roof of the Capitol.  Id. at ¶31.  A true and 

accurate photograph of such a barrier is below, with its threat of criminal 

prosecution: 

  Id. 

To stop drive-in protesters, the Kentucky State Police parked their cruisers 

on the roads adjacent to the Capitol to block and prevent such a protest, 

 

https://www.courier-journal.com/story/news/politics/2020/04/16/kentuckians-

motivated-frustration-freedom-plan-demonstration-capitol/5144655002/ (last 

visited 5/4/2020). 
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particularly during the Governor’s daily mass gathering with the press.  Id. at ¶32.  

Acting at the behest of Governor Beshear, Dr. Stack created a zone for protesters 

(hereinafter the “Restricted Speech Zone”) on the “top floor of the Capitol parking 

garage.”  Id. at ¶33.  His announcement is contained below: 

 Id. 

The Restricted Speech Zone had space for approximately 300 vehicles.  Id. 

at ¶35.  It was out of sight from the Capitol itself and was located approximately 

one-half mile away.  Id.  Any signs on vehicles parked within the Restricted 

Speech Zone, or displayed by the occupants, were not able to be seen from the 

Capitol.  Id.  Because of the requirement to remain in vehicles, protestors could not 

be heard from the Restricted Speech Zone.  Id. at ¶36.  The Restricted Speech Zone 

is an blatant unconstitutional effort to silence dissent and push inconvenient, but 

peaceful, protesters out of sight and out of mind.  Id. 
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On April 25, 2020, peaceful protesters again went to the Capitol grounds to 

protest the Governor’s COVID-19 orders.  Id. at ¶37.7  Id.  Many, but not all, of 

these peaceful protestors wore masks and practiced social distancing.  Id.  In 

response, Governor Beshear denounced them and their “illegal” activities at his 

next daily mass gathering with the press.  Id. at ¶38. 

On May 2, 2020, another peaceful protest was planned and carried out by the 

Re-Open Kentucky protestors.8  Id. at ¶26.  Approximately 1,700 peaceful 

protesters appeared.  Id.  Several pastors spoke, along with two state legislators.  

Id.  Plaintiffs were among those in attendance.  Id. at ¶40. 

None of the Plaintiffs were permitted or able to conduct this peaceful protest 

in a socially distanced manner by driving around the Capitol, because those streets 

were closed by Kentucky State Troopers.  Id. at ¶41.  Furthermore, Plaintiff 

Ramsek attempted to utilize the Restricted Speech Zone, but Kentucky State Police 

blocked the entrance to the garage.  Id. at ¶42. 

 
7 https://www.wkyt.com/content/news/WATCH-LIVE-Gov-Andy-Beshear-gives-

Saturday-briefing-on-COVID-19-569950311.html (last visited 5/4/2020). 
8 https://www.wdrb.com/news/coronavirus/freedom-rally-protesters-gather-at-

capitol-to-call-for-kentuckys-businesses-to-reopen-from-

pandemic/article_46579820-8cd1-11ea-ad6e-cf2275ba3d05.html (last visited 

5/4/2020); 

https://www.kentucky.com/news/state/article242436221.html (last visited 

5/4/2020) 
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The Kentucky State Police also blocked the entire backside of the Capitol 

and area immediately adjacent to it by roping it off.  Id. at ¶43.  The National 

Guard was likewise posted in those areas near the Governor’s mansion, further 

packing the crowd in.  Id. at ¶44.  Finally, the State Police blocked the entire 

perimeter of the peaceful protest; officers were taking notes, speaking into 

microphones, and wearing body cameras sufficient to capture the protestors’ 

identities for subsequent enforcement action.  Id. at ¶45.  Police sirens also went 

off in proximity to the peaceful protest.  Id. 

In response to this protest, on May 3, 2020, Governor Beshear was asked by 

a reporter whether these peaceful protesters should “expect enforcement,” 

including whether state police (who were present) had been “taking down license 

plate numbers” and whether such persons attending would receive notices or 

citations.  Id. at ¶46.  Governor Beshear’s response was “we’ll see.”9  Id.  This was 

no idle threat as Plaintiff Roberts and others have had the mass gathering ban 

enforced against them for past violations.  [Dec.Roberts, RE#11-3, PageID#137-

140].  Likewise, several state legislators indicated to Plaintiffs that Governor 

Beshear had threatened them with legislative ethics complaints or criminal 

 
9 https://www.youtube.com/watch?v=Uv-1XkU5viA (last visited 5/4/2020); the 

timestamp for these statements are from the 56:00 mark to 57:22. 
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prosecution if they attended the protests put on by the Plaintiffs.  [Ver. Compl., 

RE#1, PageID#1-54, ¶52]. 

Plaintiffs desire to attend and organize multiple other protests at the Capitol.  

Id. at ¶49.  Until the preliminary injunction issued, they reasonably feared 

prosecution if they should do so.  Id.   

  The mass gatherings ban also raises serious due process issues. Id. at ¶¶ 53-

55.   

D. The Initial Proceedings, appeal, injunction pending appeal, and remand 

Plaintiffs filed suit on May 10, 2020.  [Ver. Compl., RE#1, ¶52, PageID#1-

54].  Plaintiffs moved for a preliminary injunction on May 12, 2020.  [Mot. PI, 

RE#6, PageID#75-103].  That motion was denied, with the District Court 

erroneously finding that the Plaintiffs lacked standing on May 21, 2020.  [Order, 

RE#22, PageID#276-290].  Plaintiffs filed a notice of appeal and moved for an 

injunction pending appeal that same day, which the District Court promptly denied.  

[Notice of Appeal, RE#23, PageID#291-307; Motion for IPA, RE#24, 

PageID#308-310; Order, RE#27, PageID#316-317].  The case was docketed in this 

Court, under Sixth Circuit Case No. 20-5542.  Plaintiffs moved for an injunction 

pending appeal, Defendants responded, and this Court entered an order partially 

granting that injunction pending appeal on May 23, 2020, at least as to drive in and 
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drive around political protest mass gatherings.  [Order, RE#29, PageID#384-389].  

Among other things, this Court determined Plaintiffs indeed had standing because:  

There appears to be a history of previous enforcement of the Order against 

the plaintiffs and other citizens because on at least one previous occasion the 

police blocked protestors from conducting a drive-through protest on public 

roads around the state Capitol. The defendants claim that the state has 

affirmatively disavowed future enforcement because on May 19 the state 

police commissioner submitted a declaration stating that the order will not 

be enforced against any protestors on May 23. This, however, is insufficient 

for two reasons. First, we generally give little weight to ad hoc carve-outs to 

criminal prohibitions created mid-litigation that do not alter the provision 

criminalizing the plaintiff’s conduct.  See Planned Parenthood Ass’n of 

Cincinnati, Inc. v. City of Cincinnati, 822 F.2d 1390, 1395 (6th Cir. 1987).  

Second, the state police commissioner does not have authority to determine 

whether to prosecute violators of the Order. Accordingly, we conclude the 

plaintiffs have standing. 

 

This Court also held that Plaintiffs had demonstrated a substantial likelihood 

of success, concluding: 

The protestors are likely to succeed in showing that the Order is a 

content-based restriction. In an earlier case, we held that the Order likely 

discriminated against religion because the Order at that time permitted 

citizens to gather in retail stores and airports so long as they practiced social 

distancing, but did not permit them to gather for religious services. See 

Maryville Baptist Church, Inc. v. Beshear, 957 F.3d 610 (6th Cir. 2020). The 

same logic applies here—and indeed with more force. Because the Order 

permits citizens to gather in retail stores, airports, parking lots, and churches, 

but does not permit them to gather for a protest, it discriminates against 

political speech.   

 

Because the Order is not content neutral, its prohibition on group 

protests is subject to strict scrutiny. For the reasons we articulated in 

Maryville Baptist, the application of strict scrutiny is likely fatal to this 

prohibition, at least with respect to drive-in and drive-through protests:  The 

Governor claims . . . that the explanation for these groups of people to be in 

the same area—[political protest]—distinguishes them from groups of 
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people in a parking lot or a retail store or an airport or some other place 

where the orders allow many people to be. We doubt that the reason a group 

of people go to one place has anything to do with it. Risks of contagion turn 

on social interaction in close quarters; the virus does not care why they are 

there. So long as that is the case, why do the orders permit people who 

practice social distancing and good hygiene in one place but not another? If 

the problem is numbers, and risks that grow with greater numbers, then there 

is a straightforward remedy: limit the number of people who can attend a 

service at one time. Id.   

 

On May 29, 2020, this Court vacated the District Court’s order and 

remanded to the District Court for additional fact finding on in-person protests and 

how they might differ with permitted activities.  [Order, RE#31, PageID#396-397].  

E. The Deposition of Dr. Steven Stack 

 

On remand, Plaintiffs took the deposition of Dr. Steven Stack, Kentucky’s 

Commissioner of Public Health.  [RE#43, PageID#451 at p. 5].  Dr. Stack has not 

conducted any personal studies of the coronavirus, but relies on the studies of 

others to issue public health orders.  Id. at PageID#454-455, pp.8-9.  He confirms 

that the science around the coronavirus is evolving.  Id. at PageID#458, p.12. 

Coronavirus is spread by droplets from coughing, sneezing, speaking, 

shouting, and singing.  Id. at PageID#458-459, pp.12-13.  People who are closer 

than six feet in proximity to others are more at risk.  Id. at PageID#459, p.13.  

There is some debate on the appropriate amount of distancing.  For instance, the 

World Health Organization recommends 1 meter (a little over 3 feet), but the U.S. 

Center for Disease Control and Kentucky officials recommend six feet because the 
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additional distance includes a safety factor.  Id. at PageID#469-470, pp.23-24.  

Further, risk concerning coronavirus is relative.  Id. at PageID#459, p.13.  Face to 

face encounters at closer than six feet distance is particularly high risk.  Id. at 

PageID#460, p.14.  The “jury is out” on whether or not asymptomatic people can 

spread coronavirus.  Id. at PageID#461, p.15.  Dr. Stack explained that from an 

infection risk perspective, the risk is determined from both the duration and 

intensity of the exposure.  Id. at PageID#531, p.85. 

Risk for the spread of coronavirus is elevated if people in close proximity 

are in a confined space, where air does not circulate.  Id. at PageID#462-463, 

pp.16-17.  For this reason, and all other things being equal, risk from coronavirus 

is lower outdoors versus indoors.  Id. at PageID#465, p.19.  Outdoors, wind 

disperses droplets so as to reduce the viral load from a sneeze, cough, speaking or 

shouting.  Id. at PageID#466-467, pp.20-21.  In fact, the risk of infection depends, 

in part, on the viral load from the person who has the infection.  Id. at PageID#467, 

p.21.  Dr. Stack agrees with a Harvard study that indicated that air currents 

outdoors are more likely to scatter and dilute the virus, making outdoor contacts 

less risky.  Id. 

Dr. Stack confirmed that the coronavirus does not care if a group is sitting 

next to each other in an office conference room or a church pew, if they are 
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engaged in the same activity.  Id. at PageID#468, p.22.  Coronavirus makes no 

distinction about the viewpoint of speech at a protest.  Id. at PageID#474, p.28. 

In terms of comparisons to other permitted activities, an outdoor protest is 

similar to church where people sing, if people at the protest wear masks and 

distance.  Id. at PageID#474-475, pp.28-29.  But, again, all other things being 

equal, outdoor gatherings are less risky than indoor gatherings.  Id. at PageID#479, 

p.33. 

A number of Kentucky public health orders had 33% capacity requirements 

in relation to building capacity, for indoor gatherings, including indoor church 

services and restaurants.  Id. at PageID#474-479,485-486, pp.28-33,39-40, Exhibit 

7, RE#43-4, PageID#567-573; Exhibit 8, RE#43-5, PageID#574-582.  But, for 

outdoor gatherings, there were no limits on the number of people who could attend 

church services.  Id., RE#43, at PageID#482-484, pp.36-38.  Dr. Stack confirmed 

that there is risk, in the restaurant setting, from serving food and drinks, but 

generally speaking, sharing an object is lower risk than talking face to face without 

a mask.  Id. at PageID#488-489, pp.42-43. 

Dr. Stack did confirm that any possible transmission of coronavirus from 

people in their own cars, even in close proximity to each other, is “very low risk.”  

Id. at PageID#488,495, pp.42,49.  There are no studies that even suggest the virus 

can be spread between vehicles.  Id. 
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On May 11, 2020, Kentucky opened offices for business, with a 50% 

capacity requirement, but with no limits on people.  Id. at PageID#494, p.48; 

Exhibit 9, RE#43-6, PageID#583-596.  Dr. Stack confirmed that those orders 

permit 50 people in an office environment to attend a retirement party.  Id. at 

PageID#538, p.92. 

On May 20, 2020, Kentucky lifted its absolute prohibition on mass 

gatherings to permit groups of 10 or more.  Id. at PageID#495, p.49; Exhibit 10, 

RE#43-7, PageID#597-617.  That order strongly suggested people conduct these 

gatherings outside because there is less risk with outdoor gatherings.  Id. at 

PageID#496, p.50. 

It is important to note that where the Governor created other orders 

permitting activities, those activities and orders became an exception to the mass 

gathering ban.  [Depo. Stack, RE#43, PageID#481,504,535, pp.35,58-59]. 

On June 3, 2020, Kentucky permitted yet additional activities.  Id. at 

PageID#496-497, pp.50-51; Exhibit 11, RE#43-8, PageID#618-639.  This included 

auctions.  Id., RE#43, at PageID#497, p.51.  The auction order encouraged outdoor 

auctions.  Id.; Exhibit 11, RE#43-8, PageID#621-624.  It limited indoor auctions to 

33% capacity, but had no limit on outdoor auction sizes.  Id. at PageID#497-498, 

pp.51-52.  Dr. Stack confirmed that auctions can involve shouting back and forth 

between the crowd and the auctioneer, just like protests.  Id.  And, just like 
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protests, Dr. Stack acknowledged that, the worst-case scenario from a coronavirus 

perspective allowed under the June 3, 2020 order involves large crowds at an 

auction, with the crowd and auctioneer shouting back and forth and where there is 

difficulty in enforcing social distancing.  Id. at PageID#500, p.54. 

Dr. Stack went on to reason that perhaps in an auction those hosting the 

event can record who is there or put conditions on attendance, but he 

acknowledged that these measures, if they even helped from a coronavirus 

perspective, are not actually required by his order.  Id. at PageID#501-503, pp.55-

57.  He likewise acknowledged that control measures could be placed on protests, 

but his concern was that previous protests were not organized to encourage these 

precautions.  Id. at PageID#502, p.56. 

It bears noting that at no time did Dr. Stack or the Governor even attempt 

the less restrictive measure of permitting protests, but requiring control measures, 

even though health experts have put out guidance for safely conducting protest 

activities in the age of COVID.10 

When it comes to the Capitol itself, Dr. Stack acknowledged photos the 

Plaintiffs presented as photos of the Capitol, and further acknowledged that there is 

 
10 https://www.uwmedicine.org/coronavirus/protesting-safely (last visited 

7/20/2020) (outlining steps to take to safely protest including (1) not permitting 

symptomatic persons to participate; (2) wearing a mask; (3) washing hands; (4) not 

sharing drinks or food; and (5) attempt to maintain 6 feet of social distancing). 
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a “fair amount of grassy open space.”  Id. at PageID#510, p.64, Exhibit 12, RE#43-

9, PageID#640-654; [Decl. Roberts, RE#45-1, PageID#717-737].  In fact, City of 

Frankfort GIS reveals approximately 200,000 square feet of space at the front of 

the Capitol.  Id. 

Dr. Stack confirmed that it is safer to conduct protests with people 

distancing and wearing masks, which lowers the risk from protest activities, and he 

pointed out that if participants at protests wash their hands, the risk goes down 

even further.  [Depo Stack, at PageID#506-507,518,526-527; pp.60-61,72,80-81].  

In fact, his testimony was that distancing, mask wearing, and hand washing are 

“three of the most important measures we can advise to minimize the risk of 

infection.”  Id. at PageID#507, p.61. 

Dr. Stack confirmed that gatherings are risky, but risk is reduced when 

people stand 6 feet apart, wear masks, and conduct gatherings outdoors, where 

sunlight is also helpful to kill the virus.  Id. at PageID#511-513, pp.65-67.  He 

likewise explained that the federal government classifies groups during the 

coronavirus pandemic in sizes of up to 10, larger groups up to 50, even larger 

groups of up to 250, and then a mass gathering is groups of people over 250.  Id. at 

PageID#514-515, pp.68-69.  He acknowledged that Kentucky’s orders permit mass 

gatherings (i.e. groups well over 250) at churches and outdoor auctions.  Id. at 

PagrID#515, p.69.   
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He likewise acknowledged that the June 8, 2020 order, which permitted even 

additional activities at museums, zoos, and libraries, could involve groups of over 

250.  Id. at PageID#516-517, pp.70-71; Exhibit 13, RE#43-10, PageID#655-671.  

This order likewise has a 33% capacity requirement for indoor gatherings, but no 

limit other than to keep 6-foot social distancing for outdoor gatherings.  Id. at 

PageID#516-518, pp.70-72. 

Dr. Stack explained, from a risk perspective, that he and the Center for 

Disease Control define a “mass gathering” as any group with more than 250 

persons present.  Id. at PageID#534, p.88.  He reiterated that his concern was 

primarily with groups of 250 or more.  Id. at PageID#543, p.97.  He acknowledged 

that 300 people attending an outdoor auction is a risky communal gathering, as is 

300 people on a factory floor (the factory mass gathering being permitted).  Id. at 

PageID#534, p.88. 

Dr. Stack also explained that there is more risk in close quarters such as on 

subways or on packed public transportation in Louisville, which is extremely risky 

– but also permitted under current orders.  Id. at PageID#520-521, pp.74-75. 

Dr. Stack also acknowledged that Governor Beshear violated his mass 

gathering ban where the Governor attended and spoke at a rally on June 5, 2020 for 

the Black Lives Matters protests.  Id. at PageID#524, 78; Exhibit 15, RE#43-12, 

PageID#682-686; Dec. Roberts, RE#45-1, PageID#717-737.  As Mr. Roberts 
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explains, Governor Beshear attended, encouraged people to attend and speak at, 

and personally spoke at this protest on Friday June 5, 2020.  [Dec. Roberts, 

RE#45-1, PageID#717-737].  The content and viewpoints of that protest, 

encouraged by the Governor, was a “Black Lives Matter” protest.  Id.  Governor 

Beshear was photographed at this protest not wearing a mask: 

  Id. 
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 Id. 

In fact, in the days and weeks that have followed, the Governor has 

repeatedly publicly encouraged and supported protest gatherings for causes he 

supports, while simultaneously condemning those he does not.11 

Ultimately, Dr. Stack repeatedly testified to a risk versus benefit analysis 

that occurs with all of Kentucky’s public health orders, and he recognizes very 

serious costs and consequences from the public health orders.  Id. at PageID#490-

492, pp.44-46.  Generally speaking, he attempts to reduce the risk to a level that 

 
11 https://wfpl.org/beshear-declines-trumps-offer-for-help-during-protests/ (last 

visited 10/1/2020) (discussing protesting the “right way”); 

https://www.wymt.com/content/news/Gov-Beshear-releases-video-response-on-

ongoing-protests-across-Kentucky-570915371.html (last visited 10/1/2020) (video 

of Governor Beshear supporting BLM protests and encouraging them to distance 

and wear a mask). 
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protects people while permitting them to engage in human interaction.  Id. at 

PageID#490-493, pp.44-47.  Conversely, Dr. Stack also testified that it is the 

function of others (the Governor), and not Dr. Stack, to determine the value of a 

particular activity and whether the benefit is worth permitting the activity, while it 

is the function of Dr. Stack to determine the risk from a particular activity and 

make recommendations about that risk.  Id. at PageID#509, 543, pp. 63,97.   

For permitted activities, he explained that Kentucky officials permitted 

activities that “we felt … were essential or life-sustaining services,” but also 

acknowledged that non-life sustaining activities were also permitted, and testified 

that “obviously I, I can’t classify an auction as a life-sustaining or essential 

service…”  Id. at PageID#535-536, pp.89-90.  Nevertheless, Dr. Stack determined 

that auctions are important enough to be permitted even though there is only the 

mere “possibility of constraining variables more reliably than there are in other 

situations.”  Id. at PageID#538, p.92. 

SUMMARY OF THE ARGUMENT 

The District Court appropriately granted the Plaintiffs a preliminary 

injunction under the analysis that it undertook.  However, the analysis the District 

Court undertook was substantially flawed.  First, that court inappropriately gave 

the Governor’s orders substantial deference, in contravention with binding 

precedent.  Second, even though existing precedent demonstrated that the 
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Governor’s orders were not content neutral and this Court, in the first appeal, 

determined the Governor’s orders were not content neutral, the District Court 

erroneously concluded they were.   

Third, the District Court erred in ignoring the viewpoint-based 

discrimination and enforcement by the Governor.  This is particularly true where 

the record is undisputed the Governor actively encouraged and participated in mass 

gathering protests for issues he agreed with, while blocking the Capitol and 

denouncing protests advancing viewpoints he did not agree with.   

Furthermore, the Governor’s order violated Freedom of Assembly and 

Petition.  Moreover, the Governor’s order was unconstitutionally vague.  And 

finally, the Governor’s mass gathering order (and other orders) violated procedural 

due process. 

ARGUMENT 

I. The District Court appropriately granted a preliminary injunction  

 

A. Preliminary injunction standard  

When deciding whether to issue a preliminary injunction, a court must 

consider the following four factors: (1) Whether the movant has demonstrated a 

strong likelihood of success on the merits;  (2) Whether the movant would suffer 

irreparable harm;  (3) Whether issuance would cause substantial harm to others; 

and  (4) Whether the public interest would be served by issuance. Suster v. 
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Marshall, 149 F.3d 523, 528 (6th Cir. 1998).   These "are factors to be balanced, 

not prerequisites that must be met." In re DeLorean Motor Co., 755 F.2d  

1223, 1229 (6th Cir. 1985).12 

When analyzing a motion for preliminary injunction, "the 'likelihood of 

success' prong is the most important [factor] and often determinative in First  

Amendment cases." Jones v. Caruso, 569 F.3d 258, 277 (6th Cir. 2009).  With 

respect to the ‘likelihood of success’ prong, and because First Amendment rights 

are at issue, it is the Defendants, not Plaintiffs, who bear the burden of establishing 

the constitutionality of the challenged legislation.   U.S. v. Playboy Entm't Group, 

Inc., 529 U.S. 803, 816 (2000). 

B. Plaintiffs demonstrated a likelihood of success on the merits under 

the First Amendment analysis the District Court undertook 

 

The First Amendment guarantees, among other fundamental liberties, that 

government may make no law “abridging the freedom of speech.”  U.S. Const., 

Amend. I.  It has been incorporated against the states.  Gitlow v. New York, 268 

U.S. 652 (1925).   

The Supreme Court classifies three types of speech forums: the traditional 

public forum, the designated public forum, and the nonpublic forum. Traditional 

public forums are places that by long tradition have been open to public assembly 

 
12 Defendants make some claims about the standard of review and deference, which 

we address at length below. 
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and debate. Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 45 

(1983). In these traditional public forums, the government's right to "limit 

expressive activity [is] sharply circumscribed." Id.  A designated public forum is 

public property, not constituting a traditional public forum, which the government 

has intentionally opened to the public for expressive activity. Id. 

State Capitol buildings, if open to protests for long periods of history, such 

as is the case in Kentucky, are traditional public forums.  Capitol Square Review & 

Advisory Bd. v. Pinette, 515 U.S. 753, 766 (1995); ACLU v. Wilkinson, 895 F.2d 

1098 (6th Cir. 1990). 

In public forums, government may impose reasonable restrictions on the 

time, place, or manner of protected speech only if the restrictions are (i) not based 

on content (content-neutral); (ii) narrowly tailored to serve a significant 

governmental interest; and (iii) leave open ample alternative channels for 

communication of the information.  Clark v. Community for Creative Non-

Violence, 468 U.S. 288, 293 (1984); Ward v. Rock Against Racism, 491 U.S. 781, 

791 (1989). 

While we address the lack of content neutrality at length below, we first 

address the fact that the ban is not “narrowly tailored to serve a significant 

governmental interest.”    
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Dr. Stack testified he is particularly concerned about gatherings above 250 

persons.  [Depo Stack, RE#43 at PageID#534,543, pp.88,97].  But, the current 

order does not limit these gatherings for protest purposes to 250 persons, it limits 

them, for in-person outdoor gatherings, to not more than 10 persons.  Id. at 

PageID#495, p. 49, Exhibit 10, RE#43-7, PageID#597-617.  There is simply no 

way, on “narrow tailoring” grounds, to constitutionally justify a restriction that 

prohibits 11 people from engaging in an outdoor political protest all while spread 

out over 200,000 square feet of the traditional public forum, otherwise known as 

the Capitol lawn.  It is undisputed this sized area would allow political protestors to 

socially distance approximately 10,000 feet apart from each other.  In response, the 

Governor has no answer to these facts. 

 Nor does the Governor have an answer to the following: “Why not insist 

that the [protesters] adhere to social-distancing and other health requirements and 

leave it at that—just as the Governor has done for comparable secular activities?  

Or perhaps cap the number of [protesters] coming together at one time?  If the 

Commonwealth trusts its people to innovate around a crisis in their professional 

lives, surely it can trust the same people to do the same things in the exercise of 

their [free speech rights].”  Roberts v. Neace, 958 F.3d 409, 415 (6th Cir. 2020).  

“How are in-person meetings with social distancing any different from in-person 
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[protests] with social distancing?”  Id. “Permitting one but not the other hardly 

counts as no-more-than-necessary lawmaking.”  Id.  

Notably, the Governor imposes these unscientific restrictions even though 

there are outdoor auctions that occur without any limit on numbers of people who 

can attend, outdoor church services that occur without any limit on numbers, and a 

host of other outdoor activities that are permitted with large groups of people. 

Dr. Stack testified to three primary control measures that have been highly 

effective (along with conducting activities outdoors in the sunlight) at controlling 

the coronavirus: social distancing, mask wearing, and hand washing, which are 

“three of the most important measures we can advise to minimize the risk of 

infection.”  [Depo. Stack, RE#43 at p.61].  There has been no showing why simply 

requiring these steps are not sufficient, and, indeed, the Governor has not even 

attempted to employ these less restrictive measures.   

Dr. Stack generally testified to his “concern” that people may not follow 

these rules and that is why he believes treating protests more harshly than auctions 

is appropriate.  Nevtheless, this Court has already held that this “concern” does not 

pass constitutional muster.  “Some groups in some settings, we appreciate, may fail 

to comply with social-distancing rules.”   Roberts, 958 F.3d 409, 414.  “If so, the 

Governor is free to enforce the social-distancing rules against them for that reason 

and in that setting, whether a [protest] setting or not.”  Id.  “What he can't do is 
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assume the worst when people go to [protest] but assume the best when people go 

to work or go about the rest of their daily lives in permitted social settings.”  Id. 

The order does not allow mass gathering political protests carried out with 

appropriate social distancing that have been safely (and effectively) permitted 

elsewhere.13   It does not permit persons in cars to drive around the Capitol as part 

of a political protest (which these protesters also have attempted, but which was 

blocked by the Kentucky State Police), and which poses no scientifically 

discernible risk in terms of the virus.14  See, also, Depo. Stack, RE#49, at 

PageID#488,498, pp.42, 49. 

The Appellants’ groundless argument in support of narrow tailoring centers 

on their belief that, assuming content neutrality (which we refute below), the law 

merely requires that they “target” an evil the government is attempting to eliminate 

or reduce.  However, because narrow tailoring is not optional, Appellants are 

wrong.  In fact, the Supreme Court has encouraged courts to consider alternative 

approaches to achieving the government's goals when determining whether a 

content-neutral regulation is actually narrowly tailored to advance a significant 

government interest as the Constitution requires.  McCullen v. Coakley, 573 U.S. 

 
13 https://www.theatlantic.com/international/archive/2020/04/protest-

demonstration-pandemic-coronavirus-covid19/610381/ (last visited 5/8/2020). 
14 https://www.wkyt.com/content/news/Caravan-style-protest-descends-on-

Kentucky-capitol-569727791.html (last visited 5/8/2020). 
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464, 486 (2014).  The tailoring requirement “does not simply guard against an 

impermissible desire to censor.”  Id.  “The government may attempt to suppress 

speech not only because it disagrees with the message being expressed, but also for 

mere convenience.”  Id.  “But by demanding a close fit between ends and means, 

the tailoring requirement prevents the government from too readily ‘sacrific[ing] 

speech for efficiency.’”  Id. 

Although the Court has held that a content-neutral regulation "need not be 

the least restrictive or least intrusive means of serving the government's interests," 

it has also explained that "the government still may not regulate expression in such 

a manner that a substantial portion of the burden on speech does not serve to 

advance its goals." Id. at 486.  When considering content-neutral regulations, the 

Court itself has examined alternative approaches to achieving the government's 

objective to determine whether the government's chosen approach burdens 

substantially more speech than necessary. Id. at 490-494.  

That is, the government may not "forgo[] options that could serve its 

interests just as well," if those options would avoid "substantially burdening the 

kind of speech in which [Plaintiffs'] wish to engage." Id. at 490.  "The point is not 

that [the government] must enact all or even any of the proposed [alternative 

approaches].”  Id. at 493.  “The point is instead that the [government] has available 

to it a variety of approaches that appear capable of serving its interests, without 
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excluding individuals from areas historically open for speech and debate."  Id. at 

493-494.  Thus, "[t]o meet the requirement of narrow tailoring [in the context of 

content-neutral regulations], the government must demonstrate that alternative 

measures that burden substantially less speech would fail to achieve the 

government's interests, not simply that the chosen route is easier." Id. at 495. 

(emphasis added). 

Here, Appellants have made no such showing that “alternative measures that 

burden substantially less speech would fail to achieve the government's interests,” 

and, for that reason, fail to meet the tailoring prong even under the more forgiving 

content-neutral tailoring standard.  Id. 

That turns the analysis to the final factor: whether the challenged provision 

leaves open ample alternative channels for communication of the information.  

Clark, 468 U.S. 288, 293; Ward, 491 U.S. 781, 791.  Once again, the Governor’s 

order utterly fails.  Where a government enactment forecloses an entire medium of 

public expression across the landscape of a particular community or setting, the 

prong is not met. Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 525-27 

(1981) (Brennan, J., concurring).   

The Supreme Court has been particularly hesitant to close off channels of 

communication which provide individuals with inexpensive means of 

disseminating core political messages. See, e.g., City of Ladue v. Gilleo, 512 U.S. 
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43, 54-56 (1994) (ordinance banning residential signs almost completely 

foreclosed "a venerable means of communication that is both unique and 

important" and for which there is no adequate substitute, particularly for persons of 

modest means”); Martin v. City of Struthers, 319 U.S. 141, 146 (1943) ("Door to 

door distribution of circulars is essential to the poorly financed causes of little 

people."). 

The Supreme Court has stressed the importance of providing access "within 

the forum in question." Heffron v. International Soc'y for Krishna Consciousness, 

Inc., 452 U.S. 640, 655 (1981). "One is not to have the exercise of his liberty of 

expression in appropriate places abridged on the plea that it may be exercised in 

some other place." Reno v. ACLU, 521 U.S. 844, 880 (1997). 

In fact, even if the Governor did not close access entirely to the traditional 

public forum, as he did here, limiting all gatherings to the Governor’s Restricted 

Speech Zone is no constitutional substitute.  United States v. Grace, 461 U.S. 171 

(1983).  Supreme Court jurisprudence directs reviewing courts to look at the 

purpose and goals of the speech in question, and to determine if the proposed 

alternative is as effective as the original intended forum.   

In McCullen, the size of the buffer zone made it difficult to distinguish 

persons headed to the clinic from passersby "in time to initiate a conversation 

before they enter[ed] the buffer zone." 573 U.S. 464 at 487.  As a result, the 

Case: 20-5749     Document: 23     Filed: 10/07/2020     Page: 43



32 

 

plaintiffs were often forced to raise their voices from outside the buffer zone once 

they identified the clinic patients, thereby forcing a mode of communication 

contrary to their compassionate message and preventing them from distributing 

pamphlets. Id.  Where the plaintiffs wished to engage in quiet conversations with 

women seeking abortions and not in noisy protest speech, the Court held it was "no 

answer to say that petitioners can still be 'seen and heard' by women within the 

buffer zones." Id. at 489.  Instead, the Supreme Court concluded the thirty-five-

foot buffer zones had "effectively stifled petitioners' message" by prohibiting the 

plaintiffs' chosen means of communication.  Id.  Indeed, this Court has repeatedly 

observed that “[a]n alternative is not ample if the speaker is not permitted to reach 

the intended audience."  Saieg v. City of Dearborn, 641 F.3d 727 (6th Cir. 2011), 

citing Bay Area Peace Navy v. United States, 914 F.2d 1224, 1229 (9th Cir. 1990). 

Applying McCullen and Saig, the objective of these Plaintiffs is to be heard 

by the Governor, his staff, the press, and the public at this public venue that has 

long been a staple of Kentucky protest activity.  The substitute offered by the 

Governor, a restricted speech zone that is out of sight and out of hearing range, 

located far away from the target audience, limiting the protest to severely restricted 

numbers, and where no one can step out of their vehicles, even with a bullhorn to 

try to be heard, is constitutionally far more deficient than the buffer zones the 

Supreme Court struck down in McCullen.  Simply put, the Governor’s purported 
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“free speech zone” is a far cry from the required ample alternative channels for 

communication required by the First Amendment.  As a result, the mass gathering 

ban, as applied to political protests and gatherings, and the insulting Restricted 

Speech Zone, all violate the First Amendment’s guaranty of Free Speech.  The 

District Court did not err in so holding. 

On this point, Defendants contend the District Court got it wrong, citing 

Ward, 491 U.S. 781.  But even Ward is clear that “Government may not regulate 

expression in a manner that a substantial portion of the burden on speech does not 

serve to advance its goals.” Id. at 799.  Again, why allowing 50 people standing 

more than 100 feet apart, on 200,000 square feet of Capitol lawn, wouldn’t 

advance the Governor’s goals is never explained.  Perhaps that is because there is 

no constitutionally justified explanation.  There simply is no argument that the 

restrictions here are narrowly tailored.  Ward, of course, involved an actual content 

neutral regulation, which this case, as explained below, does not.   

Next, the Defendants cite to Frisby v. Schultz, 487 U.S. 474 (1988).  But that 

case is also readily distinguishable.  Frisby involved an anti-picketing ordinance 

that stated: "It is unlawful for any person to engage in picketing before or about the 

residence or dwelling of any individual in the Town of Brookfield."  The Frisby 

Court also concluded that the ordinance in question was content neutral, something 

that the ban in this case is not. 
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The Frisby Court narrowed the ordinance in question to avoid striking it 

down, determining that "[t]he precise scope of the ban is not further described 

within the text of the ordinance, but in our view the ordinance is readily subject to 

a narrowing construction that avoids constitutional difficulties. Specifically, the 

use of the singular form of the words ‘residence’ and ‘dwelling’ suggests that the 

ordinance is intended to prohibit only picketing focused on, and taking place in 

front of, a particular residence."  Id. at 482.  Thus, "[g]eneral marching through 

residential neighborhoods, or even walking a route in front of an entire block of 

houses, is not prohibited by this ordinance."  Id. 

The Frisby case permitted ample alternatives: "Protestors have not been 

barred from the residential neighborhoods. They may enter such neighborhoods, 

alone or in groups, even marching. . . . They may go door-to-door to proselytize 

their views."  Id. at 484.  In contrast, no such ample alternatives are present here, 

and the Governor offers none. 

The Governor next argues that League of Indep. Fitness Facilities & 

Trainers, Inc. v. Whitmer, 814 Fed. Appx. 125, ---F.3d --- (6th Cir. 2020), gives 

him substantial deference.  (Brief, R.22, at 17-18).  Again, that case specifically 

distinguished the rational basis challenge in that case, to the review employed in 

cases involving fundamental rights, which are at issue here, making that case, and 
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citations to it, actually supportive of the Plaintiffs’ position but fatal to the 

Governor’s. 

C. The District Court gave the Governor inappropriate deference and 

the argument advanced by the Appellants is unsupportable as a 

matter of law. 

 

The Governor vigorously argues that the District Court inappropriately 

failed to give him sufficient deference.  [Brief, R.22, at 20-25].  According to the 

Governor, since he offers no limits on the deference due him, the appropriate 

deference apparently consists of absolutely no limits on his discretion or power 

during a pandemic.  In other words, the Governor wants this Court to write a de 

facto pandemic exception into the Constitution.  Once again, the Governor is 

wrong. 

In fact, and with respect, the District Court inappropriately gave the 

Governor too much deference.  At present, we are not mere weeks or even a month 

or two into the coronavirus response.  Any period for the Constitution to “nap” has 

long since passed, but the Governor insists that this Court should let the 

Constitution sleep until he says otherwise.  Roberts, 958 F.3d 409, 414-415 

(“While the law may take periodic naps during a pandemic, we will not let it sleep 
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through one.”).  Not surprisingly, a long line of Constitutional jurisprudence says 

otherwise.  

The entirety of the so called “deferential” line of cases, and the argument 

advanced by the Governor, rests upon an erroneous analysis of Jacobson v. 

Massachusetts, 197 U.S. 11 (1905).  In 1905, prior to the advent of the modern 

incorporation doctrine,15 the United States Supreme Court decided Jacobson, 197 

U.S. 11.  Since then, unscrupulous government actors have cited Jacobson for the 

proposition that in a disease outbreak, government possesses a virtual “blank 

check” of authority.  In other words, and in practical effect, the Constitution is 

suspended.  Not surprisingly, this is a tortured, unsupported reading of both 

Jacobson and the Constitution.  

Jacobson was a case about being fined for refusing vaccination, not a 

fundamental rights case.  The Supreme Court in Jacobson began its analysis by 

noting that the rights being asserted could not be found in the Constitution’s 

preamble or spirit – such provisions conveying no rights.  Id. at 22.  The Jacobson 

Court viewed the case under its then-existing substantive due process clause, 

which prohibited “unreasonable, arbitrary and oppressive” government enactments.  

 
15 The First Amendment in Free Speech cases was incorporated against the states in 

1940.  Gitlow v. New York, 268 U.S. 652 (1925). 
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Id. at 26.  It observed that forced vaccination for the benefit of others “was not an 

unusual nor an unreasonable or arbitrary requirement.”  Id. at 27.   

However, even under its then existing jurisprudence, the Jacobson Court 

flatly rejected the “blank check” argument, and stated that the “power of a local 

community to protect itself against an epidemic threatening the safety of all, might 

be exercised in particular circumstances and in reference to particular persons in 

such an arbitrary, unreasonable manner, or might go so far beyond what was 

reasonably required for the safety of the public, as to authorize or compel the 

courts to interfere for the protection of such persons.”  Id. at 28. 

More significantly, the Jacobson Court cautioned that where state laws or 

enactments invade the domain of Federal authority and violate rights secured 

by the Constitution, the Court would deem it “to be its duty” to hold such laws 

invalid.  Id. at 29.  The Court concluded that where there is a “a plain, palpable 

invasion of rights secured by the fundamental law, it is the duty of the courts 

to so adjudge, and thereby give effect to the Constitution.”  Id. at 31.  Recent 

caselaw from this Court unquestionably supports this clear-eyed understanding of 

Jacobson that the Constitution is not euthanized during a public health crisis. 

Although there are some variations of facts, two distinct lines of reasoning 

have emerged from the cases involving challenges to COVID-19 restrictions 

implicating fundamental rights: the analytical line, which employs traditional 

Case: 20-5749     Document: 23     Filed: 10/07/2020     Page: 49



38 

 

constitutional analysis to the restriction, and the deferential line, which accepts the 

contentions of the government with superficial review.  

This Court should continue to follow the analytical line and hold that, as a 

real and practical matter, the Governor’s Orders violate the Constitution, because 

he has no power to suspend the Constitution. 

The analytical approach is exemplified by this Court’s decision in Roberts, 

958 F.3d 409, and Maryville Baptist Church, Inc., 957 F.3d 610.  Other courts have 

followed these approaches.  Soos v. Cuomo, 2020 U.S. Dist. LEXIS 111808 

(NYND 2020); Berean Baptist Church v. Cooper, 2020 U.S. Dist. LEXIS 86310 

(NCED 2020).  It was also explained and distinguished in League of Indep. Fitness 

Facilities & Trainers, Inc., 814 Fed. Appx. 125, ---F.3d--- (“Some involve 

individual rights for which precedent requires courts to apply a heightened level of 

scrutiny to government actions, for example, the free exercise of religion.”). 

The deferential line is typified by the recent Seventh Circuit decision in Elim 

Romanian Pentecostal Church v. Pritzker, 962 F.3d 341 (7th Cir. 2020), where two 

churches challenged the Illinois Governor’s executive order restricting worship 

services to 10 people.  Id. at 342-343.  The Seventh Circuit sought to determine, 

“what is the right comparison group: grocery shopping, warehouses, and soup 

kitchens, as plaintiffs contend, or concerts and lectures, as Illinois maintains?” Id. 

at 346. The court acknowledged “that warehouse workers and people who assist 
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the poor or elderly … may be at much the same risk as people who gather for large, 

in-person religious worship.” Id. at 347.  Despite acknowledging the similar risks, 

the Seventh Circuit essentially decided to adhere to absolute deference, perhaps 

making its own value judgment about the worth of in person worship, which was in 

line with Governor Pritzker’s value judgment. 

The deferential line of reasoning is incorrect as a matter of constitutional 

law.  Invoking Jacobson as providing a separate, deferential framework for 

analyzing First Amendment claims is precluded not only by the unambiguous 

language of Jacobson itself, but also by the Supreme Court’s substantial 

development of its First Amendment jurisprudence in the decades since Jacobson.  

Indeed, the concept of “compelling interest” was not introduced to First 

Amendment jurisprudence until over 50 years after Jacobson, in Sweezy v. New 

Hampshire, 354 U.S. 234, 265 (1957) (Frankfurter, J., concurring), and strict 

scrutiny was not applied in its current form until 60 years after Jacobson, in 

Sherbert v. Verner, 374 U.S. 398 (1963); see also Stephen Siegel, The Origins of 

the Compelling State Interest Test and Strict Scrutiny, 48 Am. J. Legal History 355 

(2008).  Jacobson preceded all of these developments, and did not involve First 

Amendment questions at all, let alone the questions at issue here. 

No one even need imagine what an unconstitutional extension of Jacobson 

looks like.  Its infamous progeny, Buck v. Bell, 274 U.S. 200, 205 (1927), ruled 
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that a state may forcibly sterilize its own citizens, and all because of science.  

According to the ruling in Buck, “[t]he principle that sustains compulsory 

vaccination is broad enough to cover cutting the Fallopian tubes.”  Buck, 274 U.S. 

at 207, citing Jacobson.  Writing for an 8-1 majority, Justice Holmes shamed for 

all time the argument for unlimited deference when he wrote: “It is better for all 

the world, if instead of waiting to execute degenerate offspring for crime, or to let 

them starve for their imbecility, society can prevent those who are manifestly unfit 

from continuing their kind.”  Id. “Three generations of imbeciles are enough.”  Id.  

He assured posterity that, on the certitude of science, his court had properly 

adjudicated Carrie, her mother, and Carrie’s little girl Vivian, to be imbeciles.  But, 

Vivian would prove the fallibility of the Court when in the ensuing years she was 

placed on the honor roll at her school in Charlottesville.16   

History proves the dangers from the “deferential” line of cases are no 

mirage.  No rules, and no limits on power are antithetical to a Constitutional 

Republic.  If such unlimited deference begins with discriminatory restrictions on 

church attendance, it invariably ends with Americans interred in COVID camps.  

In times of public panic and fear, egregious violations of fundamental rights have 

 
16 Claude Moore, Historical Collections at the Claude Moore Health Sciences 

Library, Eugenics: Three Generations, No Imbeciles, University of Virginia 

(2004), available at: http://exhibits.hsl.virginia.edu/eugenics/5-epilogue/ , last 

accessed July 17, 2020 
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occasionally, and tragically, been permitted.  Korematsu v. United States, 323 U.S. 

214 (1944).  Typically, it is only well after the fact that we have recognized the 

error of doing so.  Trump v. Hawaii, 138 S.Ct. 2392 (2018) (denouncing 

Korematsu). 

The Supreme Court has not been willing, even in the middle of open 

rebellion, to countenance a suspension of the Constitution in the event of an 

emergency.  Ex parte Milligan, 71 U.S. 2 (1866).  Milligan observed: 

Time has proven the discernment of our ancestors . . . . Those great and good 

men foresaw that troublous times would arise, when rulers and people would 

. . . seek by sharp and decisive measures to accomplish ends deemed just and 

proper; and that the principles of constitutional liberty would be in peril, 

unless established by irrepealable law. The history of the world had taught 

them that what was done in the past might be attempted in the future. 

 

The Constitution of the United States is a law for rulers and people, equally 

in war and in peace, and covers with the shield of its protection all classes of 

men, at all times, and under all circumstances. No doctrine, involving more 

pernicious consequences, was ever invented by the wit of man than that any 

of its provisions can be suspended during any of the great exigencies of 

government. Such a doctrine leads directly to anarchy or despotism, but the 

theory of necessity on which it is based is false . . . .  Id. at 118-121. 
 

If President Lincoln could not suspend the Constitution for the Civil War, 

Governor Beshear cannot suspend it for COVID-19. 

 Appellants next cite as “authority” the denial of injunctions pending appeal 

in the U.S. Supreme Court in South Bay Pentecostal Church v. Newsom, 19A1044 

(May 29, 2020), Elim Romanian Pentecostal Church v. Pritzker, 19A1046 (May 
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29, 2020), and Cavalry Chapel Dayton Valley v. Sisolak, Governor of Nevada, 

19A1070 (July 24, 2020). 

Even the Governor knows by now that the denial of an injunction pending 

appeal is not precedent.  It is bedrock U.S. Supreme Court jurisprudence that the 

denial of certiorari “imports no expression of opinion on the merits of a case.”  

United States v. Carver, 260 U.S. 482, 490 (1923) (Holmes, J.); Hughes Tool Co. 

v. Trans World Airlines, Inc., 409 U.S. 363, 366, n. 1 (1973); Brown v. Allen, 344 

U.S. 443, 489-497 (1953). The "variety of considerations [that] underlie denials of 

the writ," Maryland v. Baltimore Radio Show, 338 U.S. 912, 917 (1950) (opinion 

of Frankfurter, J.), counsels against according denials of certiorari any 

precedential value.  “Concomitantly, opinions accompanying the denial of 

certiorari cannot have the same effect as decisions on the merits.”  Teague v. Lane, 

489 U.S. 288, 296 (1989).  Not surprisingly, the same view pertains to orders 

relating to stays or injunctions pending appeal.  Barefoot v. Estelle, 463 U.S. 880, 

907 (1983), n.5, (dissent by Marshall and Brennan).17 

 Chief Justice Roberts, in his single Justice concurrence in South Bay 

Pentecostal Church, noted that obtaining injunctions pending appeal in the 

 
17 In fact, the standard for a stay in the Supreme Court, is more forgiving than the 

standard for an injunction pending appeal, requiring, in part, that a party 

demonstrate "a reasonable probability" that the Supreme Court will grant 

certiorari.  Maryland v. King, 133 S. Ct. 1 (2012).  As anyone who is a Supreme 

Court watcher knows, good luck! 
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Supreme Court are more of an impossibility than obtaining stays.  “Such a request 

demands a significantly higher justification than a request for a stay because, 

unlike a stay, an injunction does not simply suspend judicial alteration of the status 

quo but grants judicial intervention that has been withheld by lower courts.”    

Respect Maine PAC v. McKee, 562 U.S. 996 (2010) (internal quotation marks 

omitted).  This power is only used where used “sparingly and only in the most 

critical and exigent circumstances.”  S. Shapiro, K. Geller, T. Bishop, E. Hartnett 

& D. Himmelfarb, Supreme Court Practice §17.4, p. 17-9 (11th ed. 2019) (internal 

quotation marks omitted) (collecting cases). (emphasis added). 

Further, Chief Justice Roberts’ concurrence garnered not a single other 

Justice in support.  This, in turn, presents a classic issue under Marks v. United 

States, 430 U. S. 188 (1977), for determining the holding of a decision of the 

Supreme Court when there is no majority opinion.  Under the Marks rule, “[w]hen 

a fragmented Court decides a case and no single rationale explaining the result 

enjoys the assent of five Justices, the holding of the Court may be viewed as that 

position taken by those Members who concurred in the judgments on the narrowest 

grounds.” Id., at 193. 

 For some U.S. Supreme Court Justices, there exists a default presumption 

that such relief will almost never be granted regardless of the merits of the issue.  

Barr v. E. Bay Sanctuary Covenant, 140 S. Ct. 3 (2019) (Justices Sotomayor and 
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Ginsburg commenting "[t]he lower courts’ decisions warrant respect," and denying 

stay).  Chief Justice Roberts has previously opined that the presence of a Circuit 

split alone is itself grounds to deny an injunction pending appeal, given the 

“sufficiently clear” standard that must be met in the U.S. Supreme Court for 

injunctions pending appeal.  Lux v. Rodrigues, 561 U.S. 1306, 1308 (2010).  

Likewise, Justices Ginsburg, Sotomayor, and Kagan are on record as adopting the 

view that “differences of opinion among lower courts as proof positive that the 

standard has not been met.”  Wheaton College v. Burwell, 573 U.S. 958, 964 

(2014).18 

Those same arguments apply equally to the more recent denials of 

injunctions pending appeal in Elim Romanian Pentecostal Church v. Pritzker, 

19A1046 (May 29, 2020), and Cavalry Chapel Dayton Valley v. Sisolak, 19A1070 

(July 24, 2020). 

Circuit Courts of Appeals have long cautioned against judicial tea leaf 

reading from concurring opinions.  Citadel Corp. v. Puerto Rico Highway 

Authority, 695 F.2d 31, 33, n.4 (1st Cir. 1982).  Tea leaf reading is no less difficult 

– and no more appropriate – here.  On May 29, 2020, the Supreme Court decided a 

 
18 Recent opinions relating to orders from these Justices reference deference to the 

lower court orders.  

https://www.supremecourt.gov/opinions/19pdf/19a1034_new_kifl.pdf (last visited 

6/2/2020).  
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motion for an injunction pending appeal of Governor Pritzker’s orders from Illinois 

in Elim Romanian Pentecostal Church, et al. v. J. B. Pritzker, No. 19A1046.  Like 

Governor Newsome, mere hours before his response was due, Governor Pritzker 

changed his orders from a total ban on in- person corporate worship, to a policy of 

total re-opening of churches with social distancing.  The Church replied that the 

Governor could simply re-enact his orders.  And in response, the entire Supreme 

Court said this: 

The application for injunctive relief presented to Justice Kavanaugh and by 

him referred to the Court is denied. The Illinois Department of Public Health 

issued new guidance on May 28. The denial is without prejudice to 

Applicants filing a new motion for appropriate relief if circumstances 

warrant. 

 

Elim Romanian Church v. Pritzker, No. 19A1046, 2020 WL 2781671, at *1 (May 

29, 2020) (emphasis added).  The Supreme Court did not say “denied, and by the 

way, your claims have no merit.”  Again, tea leaf reading is not appropriate.  From 

this very small sample, it is impossible to discern what, if anything, the majority of 

that Court believes the appropriate framework is. 

Finally, can a concurring opinion of a single Justice denying an injunction 

pending appeal in an unrelated case overturn the holdings in Roberts, 958 F.3d 409 

at 414, and its sister decision, Marysville Baptist Church, Inc., 957 F.3d 610?  To 

pose the question is to answer it.  Those decisions remain published decisions of 

this Court so, until or unless explicitly overruled by the Supreme Court or this 
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Court sitting en banc, they remain binding precedent.  Salmi v. Sec'y of Health & 

Human Servs., 774 F.2d 685, 689 (6th Cir. 1985). 

D. The Governor’s mass gathering ban is not content neutral, and the 

District Court violated the law of the case in holding otherwise 

 

1. The mass gathering ban is not content neutral. 

“Government regulation of speech is content based if a law applies to 

particular speech because of the topic discussed or the idea or message expressed.”  

Reed v. Town of Gilbert, 576 U.S. 155, 163 (2015).  “Some facial distinctions 

based on a message are obvious, defining regulated speech by particular subject 

matter, and others are more subtle, defining regulated speech by its function or 

purpose.”  Id.  “Both are distinctions drawn based on the message a speaker 

conveys, and, therefore, are subject to strict scrutiny.”  Id. at 163-164. 

 “Because strict scrutiny applies either when a law is content based on its 

face, or when the purpose and justification for the law are content based, a court 

must evaluate each question before it concludes that the law is content neutral and 

thus subject to a lower level of scrutiny.”  Id. at 166.  “Thus, a speech regulation 

targeted at specific subject matter is content based even if it does not discriminate 

among viewpoints within that subject matter. Id.  For example, a law banning the 

use of sound trucks for political speech—and only political speech—would be a 

content-based regulation, even if it imposed no limits on the political viewpoints 

that could be expressed.”  Id. at 169. 
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Because “[s]peech restrictions based on the identity of the speaker are all too 

often simply a means to control content,” Citizens United v. Federal Election 

Comm’n, 558 U. S. 310, 340 (2010), the Supreme Court has insisted that “laws 

favoring some speakers over others demand strict scrutiny when the legislature’s 

speaker preference reflects a content preference,” Turner Broad. Sys. v. FCC, 512 

U.S. 622, 658 (1994).  “Thus, a law limiting the content of newspapers, but only 

newspapers, could not evade strict scrutiny simply because it could be 

characterized as speaker based.”  Reed, 576 U.S. 155, 170.  Moreover, 

“characterizing a distinction as speaker based is only the beginning—not the end—

of the inquiry.”  Id. 

Here, the Governor’s mass gathering ban, on its face, and as applied to 

political protests, is not content neutral.   Despite the Governor’s word play, his 

order actually permits all kinds of “mass gatherings,” particularly considering the 

fact that other orders create exceptions to it.  [Depo. Stack, RE#43, 

PageID#481,504,535, pp.35,58,89].   What it does not permit, on its face, or in any 

other order creating an exception, is any type or manner of political protest “mass 

gathering.”   This cannot stand.   As this Court recently suggested, “[i]f the 

problem is numbers, and risks that grow with greater numbers, then there is a 

straightforward remedy: limit the number of people who can attend a service at one 

time.”  Maryville Baptist Church, Inc., 957 F.3d 610. 
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The Governor’s order, which permits mass gatherings in some contexts, but 

not any mass gatherings for purposes of political protest, is a subtle and insidious 

discrimination based on the class, purpose, and identity of the speaker.  If the 

Governor wants to give a press briefing at the Capitol (a mass gathering), which is/ 

might be an “office environment,” it is permitted.  Holding a gathering at a bus or 

train station for seemingly any reason, or at an office meeting or factory meeting to 

discuss business plans are also permitted.  But, if a group of peaceful protesters 

want to gather to criticize certain unconstitutional actions of the Governor, too bad, 

because the Governor has banned it. 

Make no mistake, the more recent orders concerning auctions makes this 

point about a lack of content neutrality painfully more clearly than the prior orders 

do: if the Plaintiffs gather at the Capitol to conduct an outdoor auction, and the 

content of the speech is the exchange of bids and a discussion about a product 

being bid upon, the speech and gathering is permitted.   

The Plaintiffs could hold a gathering of unlimited numbers of people to 

engage in speech concerning the buying and selling of merchandise, and this 

gathering and speech is specifically permitted.  If you gather to shout “I bid $10, I 

bid $20, I bid $30,” the speech and gathering is permitted.  [Depo. Stack, RE#43, 

at PageID#496-498, pp.50-52; Exhibit 11, RE#43-8, PageID#618-639].  And, just 

like protests, Dr. Stack acknowledged that, from a coronavirus perspective, the 
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worst-case scenario allowed under the June 3, 2020 order involves large crowds at 

an auction, with the crowd and auctioneer shouting back and forth and with 

difficulty in enforcing social distancing.  Id. at PageID#500, p.54. 

Yet, if these same people, engage in the same sized outdoor gathering, and 

shout “end Kentucky’s record unemployment, end the COVID lockdowns,” the 

activity is banned.  That the District Court did not find this was content 

discrimination defies reasoning.  It is a distinction based solely on the content of 

speech.   

Although, the mass gathering order itself did not necessarily create, for 

example, the auction order, what the mass gathering order prohibited, other orders 

gave back.  [Exhibit 11, RE#43-8, PageID#618-639; Depo. Stack, RE#43, 

PageID#481,504,535, pp.35,58,89].  The notion that there are "no exceptions … is 

word play.”  Roberts, 958 F.3d 409 at 414.  This is the case even though, as Dr. 

Stack testified, the coronavirus makes no distinction about the content of speech at 

a gathering.  [Depo. Stack, RE#43 at PageID#474, p.28].  Again, “[a]s a rule of 

thumb, the more exceptions to a prohibition, the less likely it will count as a 

generally applicable, non-discriminatory law.”  Roberts, 958 F.3d 409, 413.  The 

mass gathering ban is anything but generally applicable and non-discriminatory.   

Most significantly, one actually must listen to, or observe, the message of 

the gathering, to determine whether or not it is legal.  This is the sine qua non of 
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content discrimination.  Int'l Outdoor, Inc. v. City of Troy, 2020 U.S. App. LEXIS 

28244, --- F.3d --- (6th Cir. 2020); Forsyth County v. Nationalist Movement, 505 

U.S. 123 (1992) (looking beyond face of ordinance and considering whether a 

government official must consider the purpose and nature of the speech renders it 

not content neutral).  As a result, strict scrutiny applies.  Id.  Coupled with the fact 

there is no tailoring, much less the required narrow tailoring employed in strict 

scrutiny, the prohibition on political or protest gatherings is unconstitutional. 

2. The law of the case establishes that the mass gathering ban is 

not content neutral. 

 

In this Circuit “when a court reviewing the propriety of a preliminary 

injunction issues a fully considered ruling on an issue of law with the benefit of a 

fully developed record, then the conclusions with respect to the likelihood of 

success on the merits are the law of the case in any subsequent appeal.”  Howe v. 

City of Akron, 801 F.3d 718, 740 (6th Cir. 2015).  "We generally will not disturb 

these [holdings] unless there is '(1) an intervening change of controlling law; (2) 

new evidence available; or (3) a need to correct a clear error or prevent manifest 

injustice.'" Entm't Prods., Inc. v. Shelby Cnty., 721 F.3d 729, 742 (6th Cir. 2013).     

There was nothing erroneous about this Court’s order in the first appeal.  

There has been no intervening change of controlling law and, while Dr. Stack’s 

deposition provided some new evidence, that evidence did not help Defendants on 

content neutrality, but further demonstrated the lack of content neutrality.  The law 
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of the case establishes the content-discriminatory nature of the mass gathering ban, 

particularly when one considers the exceptions. 

E. The Governor’s mass gathering ban, and the discriminatory 

enforcement of it, constitute viewpoint discrimination 

 

More recent events, however, suggest that not only are there facial problems 

with the order, but that Kentucky’s Governor is actually engaged in blatant 

viewpoint discrimination.  While all mass gatherings are banned, the Governor has, 

through his conduct, carved out an exemption based on the content of protests he 

agrees with.  [Depo. Stack, RE#43 at 78; Exhibit 15; Declaration Roberts, RE#45-

1, PageID#717-737].  Pictures are worth a thousand words: 
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[Declaration Roberts, RE#45-1, PageID#734-737]. 
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In Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 828-

829 (1995), the Supreme Court observed that while “[i]t is axiomatic that the 

government may not regulate speech based on its substantive content or the 

message it conveys,” and while “government regulation may not favor one speaker 

over another,” that “[w]hen the government targets not subject matter, but 

particular views taken by speakers on a subject, the violation of the First 

Amendment is all the more blatant.”  Id.  So, “[v]iewpoint discrimination is thus an 

egregious form of content discrimination.”  Id. at 829.  “The government must 

abstain from regulating speech when the specific motivating ideology or the 

opinion or perspective of the speaker is the rationale for the restriction.”  Id.  

This is true when a set of rules that may not be viewpoint discrimination on 

their face, become so in an as-applied manner when some speech is permitted or 

encouraged, but where other speech is discouraged: the very heart of the issue in 

Governor Beshear encouraging and personally participating in some protests, while 

discouraging others.  McCullen, 573 U.S. 464 at 484-485 (noting that permitting 

one class of speakers to speak and not another raises questions of viewpoint 

discrimination).  It goes without saying that “[g]ranting waivers to favored 

speakers (or . . . denying them to disfavored speakers) would of course be 

unconstitutional.” Thomas v. Chicago Park Dist., 534 U.S. 316, 325 (2002). 
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Courts have not hesitated to find as-applied viewpoint discrimination in 

situations such as these, where a policy may be viewpoint neutral on its fact, but in 

application favors one side of a debate, or some speakers, but not others.  Aids 

Action Comm. v. Massachusetts Bay Transp. Auth., 42 F.3d 1, 9-12 (1st Cir. 1994).  

Moreover, “regulations that ‘selectively grant[] safe passage to speech of which 

[officials] approve while curbing speech of which they disapprove’ are 

impermissible.”  Nieto v. Flatau, 715 F. Supp. 2d 650, 655 (EDNC 2010).  See, 

also, L.D. Mgmt. Co. v. Thomas, 2020 U.S. Dist. LEXIS 72593 (WDKY 2020) 

(finding viewpoint discrimination based on selecting targeting or enforcement of 

speech); Teufel v. Princeton City Sch. Dist. Bd. of Educ., 2013 U.S. Dist. LEXIS 

4923 (SDOH 2013) (finding a facially valid policy can be applied in a 

discriminatory manner raising viewpoint discrimination claims); Hart v. Thomas, 

422 F. Supp. 3d 1227 (EDKY 2019) (inconsistent enforcement coupled with 

suppression of the Plaintiff's expression constituted as-applied viewpoint 

discrimination); Foti v. City of Menlo Park, 146 F.3d 629 (9th Cir. 1998) 

(explaining as-applied viewpoint and content based discrimination); Ward v. 

Polite, 667 F.3d 727 (6th Cir. 2012) (explaining as-applied enforcement and 

discrimination of neutral policies is unconstitutional). 

While these Plaintiffs are sympathetic to the cause that brought Governor 

Beshear to the Capitol steps in the presence of a large, not socially distanced 
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crowd, such actions are the epitome of viewpoint discrimination.  One message is 

encouraged, while the disfavored message is met with threats and sending out the 

state police.  That is viewpoint discrimination.  Viewpoint discrimination is 

presumptively unconstitutional.  Rosenberger, 515 U. S. 819, 829-830 (1995); 

Iancu v. Brunetti, 139 S. Ct. 2294, 2302 (2019) (striking down viewpoint-based 

law, without undertaking scrutiny or tailoring analysis). 

6. The Governor’s mass gathering ban is unconstitutionally vague 

 

A regulation involving the First Amendment is not narrowly tailored—i.e., it 

is unconstitutional—if it is too vague.  See City of Houston v. Hill, 482 U.S. 451 

(1987).  A law is too vague if it "fails to provide fair notice to those to whom it is 

directed." Gentile v. State Bar of Nev., 501 U.S. 1030, 1048 (1991); Vill. of 

Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 498 (1982).  

 In the free-speech context, the "standards of permissible statutory 

vagueness" are even more strict.  NAACP v. Button, 371 U.S. 415, 433 (1963).  In 

other words, "the vagueness of such a regulation raises special First Amendment 

concerns because of its obvious chilling effect on free speech." Reno, 521 U.S. 

844, 871-872.  In fact, laws are too vague merely where the laws give authorities 

discretion to enforce them against one speaker but not others, thus creating the 

"risk of discriminatory enforcement." Id. at 872. 
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Here, the mass gathering ban, which purports to ban all mass gatherings, but 

then carves out exceptions both within it, and without it in a number of other 

orders creating exceptions, is the epitome of unconstitutional vagueness both 

facially and as applied.  It appears some mass gatherings are actually banned, but 

then, through exceptions, others are then allowed.  This is further problematic 

where the Governor has carved out his own exceptions through selective 

enforcement.  If the Governor tries to claim his orders might allow political protest 

mass gatherings, it is not at all clear “to a person of ordinary intelligence” what is 

actually allowed. 

II. The Governor violated the freedom of Assembly and to Petition 

 

The First Amendment guarantees the right “of the people peaceably to 

assemble.”  It also contains a guaranty of the right to petition.  These guaranties 

have also been incorporated against the states.  DeJonge v. Oregon, 299 U.S. 353 

(1937).  The right to petition the government for redress of grievances, and to 

conduct peaceful protest at a state capitol, is embedded at the very core of First 

Amendment protection, and has a long and storied pedigree, from women’s 

suffrage to the civil rights movement of the 1960s.  Edwards v. South Carolina, 

372 U.S. 229 (1963); Shuttlesworth v. Birmingham, 394 U.S. 147 (1969); Gregory 

v. Chicago, 394 U.S. 111 (1969). 
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These rights, being fundamental rights, trigger strict scrutiny.  Clark v. Jeter, 

486 U.S. 456, 461 (1988).  The blocking of public streets and the Capitol violates 

fundamental rights.  Shuttlesworth, 394 U.S. 147 (right to protest in public streets 

is a fundamental right).  Even assuming the Defendants can demonstrate a 

compelling governmental interest, i.e. the prevention of COVID-19, the order is 

still not narrowly tailored as required by the First Amendment. 

Specifically, the order does not allow any mass gathering of people over 

groups of ten, involving any political protest, but even with appropriate social 

distancing that has been safely (and effectively) permitted elsewhere.19   In both 

enforcement, and on its face, it does not permit persons in cars to drive around the 

Capitol in protest (which these protesters also have attempted, but which has been 

blocked by the Kentucky State Police), which poses no risk whatsoever in terms of 

the virus.20  Indeed, in many ways, Governor Beshear’s actions make it more, 

rather than less, likely COVID-19 will spread.   Blocking the restricted speech 

zone and public streets for vehicle-based protests, for instance, denies protesters 

outlets in which they can express their disapproval in a reasonable and safe 

manner. 

 
19 https://www.theatlantic.com/international/archive/2020/04/protest-

demonstration-pandemic-coronavirus-covid19/610381/ (last visited 5/8/2020). 
20 https://www.wkyt.com/content/news/Caravan-style-protest-descends-on-

Kentucky-capitol-569727791.html (last visited 5/8/2020). 
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The Governor’s mass gathering ban is thus unconstitutional as applied to 

First Amendment activities under the Petition and Assembly Clauses of the First 

Amendment. 

III. The Governor’s mass gathering ban violates procedural due process 

 

“[T]here can be no doubt that at a minimum [procedural due process] 

require[s] that deprivation of life, liberty or property by adjudication be preceded 

by notice and opportunity for hearing appropriate to the nature of the case.” 

Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950). “A fair 

trial in a fair tribunal is a basic requirement of due process.” In re Murchison, 349 

U.S. 133, 136 (1955). The Supreme Court has explained that “in deciding what 

process constitutionally is due in various contexts, the Court repeatedly has 

emphasized that ‘procedural due process rules are shaped by the risk of error 

inherent in the truth-finding process….’” Carey v. Piphus, 435 U.S. 247, 259 

(1978) (citing Mathews v. Eldridge, 424 U.S. 319, 344 (1976)). Moreover, 

“Elementary notions of fairness enshrined in our constitutional jurisprudence 

dictate that a person receive fair notice not only of the conduct that will subject 

him to punishment, but also of the severity of the penalty that a State may impose.” 

BMW of N. Am. v. Gore, 517 U.S. 559, 574 (1996). 

The executive order in question has no process, much less due process. It has 

no means for a detention, quarantine or punishment to be reviewed by a neutral 
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official.  Given the extraordinary power wielded by the government here – the 

claimed power to deprive people of foundational, constitutional rights – additional 

due process protections are merited.  Kentuckians should have the right to present 

evidence, the right to know the evidence opposing them, the right to cross-

examine, the opportunity for counsel, and the right to have a record.  In the most 

basic sense, these orders violate procedural due process.  As such, Plaintiffs have a 

substantial likelihood of success on their constitutional claims. 

Defendants contended below that Plaintiffs receive due process when they 

violate the self-quarantine order and are prosecuted or are forcibly quarantined by 

court order.  They contend that this is all the process that is due.   

Such post-deprivation hearings are constitutionally inadequate.  Pre-

deprivation hearings must be afforded.  In United States v. James Daniel Good 

Real Prop., 510 U.S. 4 (1993), the Supreme Court was clear that before property 

could be forfeited, notice and a hearing was required.  This Court is likewise clear 

that due process generally requires a pre-deprivation hearing, subject to exceptions 

not applicable here.  Cahoo v. SAS Analytics, Inc., 912 F.3d 887 (6th Cir. 2019). 

IV. The other injunction factors also warranted a grant of the 

preliminary injunction  

 

As this Court observed in Roberts, “[p]reliminary injunctions in 

constitutional cases often turn on likelihood of success on the merits, usually 

making it unnecessary to dwell on the remaining three factors.” 958 F.3d 409 at 
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416, citing City of Pontiac Retired Emps. Ass'n v. Schimmel, 751 F.3d 427, 430 

(6th Cir. 2014) (en banc) (per curiam). “Just so here.”  Id.  The failure to enjoin 

unconstitutional activities “inflicts irreparable harm by prohibiting them from 

[protesting] how they wish.”  Id.  “As for harm to others, an injunction 

appropriately permits [protesting] with the same risk-minimizing precautions as 

similar … activities, and permits the Governor to enforce social-distancing rules in 

both settings.”  Id. “As for the public interest, treatment of similarly situated 

entities in comparable ways serves public health interests at the same time it 

preserves bedrock [First Amendment] guarantees.” Id., citing Bays v. City of 

Fairborn, 668 F.3d 814, 825 (6th Cir. 2012). 

CONCLUSION 

 

 The Governor’s argument boils down to an assertion that he should be 

afforded absolute deference even in contravention of the Bill of Rights.  This is 

clear where he offers no limiting principles whatsoever on that deference.  In fact, 

he seeks an entire “pandemic exception” that he wishes this Court to engraft onto 

the United States Constitution, found nowhere in the text of the Constitution.  

History, not to mention our common experience, has been unkind to such 

examples, and has demonstrated the danger in traveling the path the Governor 

wishes this Court to take.  Buck, Korematsu. 

Case: 20-5749     Document: 23     Filed: 10/07/2020     Page: 72



61 

 

The judgment of the District Court granting the preliminary injunction on 

protest speech and political gatherings should be affirmed, albeit not, as we have 

articulated above, on the grounds and methodology used by the District Court. 

Respectfully submitted, 
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APPENDIX -- DESIGNATION OF THE DISTRICT COURT RECORD 

 

Plaintiffs/Appellants, pursuant to Sixth Circuit Rule 30(g), designate the 

following filings from the district court’s electronic record: 

Document Description Record Entry 

No. 

PAGEID 

Verified Complaint 1 1-54 

Plaintiffs’ Motion for Preliminary 

Injunction 

6 75-103 

Notice of Filing (Declarations of Tony 

Ramsek, TJ Roberts, and 

Commissioner Brewer) 

11 117-140 

Defendant’s Opposition to Motion for 

Preliminary Injunction 

19 188-213 

Declaration of Steven Stack, MD 19-1 214-219 

Declaration of Commissioner Brewer 19-3 232-235 

Plaintiffs’ Reply 20 260-274 

Order denying Preliminary Injunction 22 276-290 

Notice of Appeal by Plaintiffs 23 291-307 

Motion for Injunction Pending Appeal 

by Plaintiffs 

24 308-309 

Order Denying Injunction Pending 

Appeal by Plaintiffs 

27 316-317 

Sixth Circuit Order granting 

Injunction Pending Appeal 

29 384-389 

Plaintiffs Motion for Discovery 30 391-395 

Remand Order from the Sixth Circuit 31 396-397 

Scheduling Order from the District 

Court 

33 401 

Supplemental Brief by Plaintiffs 35 403-417 

Supplemental Brief by Defendants 36 418-429 

Order granting Deposition of Dr. 

Steven Stack, MD 

38 438-440 

Agreed Order regarding remote/Zoom 

deposition of Dr. Stack 

42 445-446 

Deposition of Dr. Stack 43 447-546 
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Exhibits to Deposition of Dr. Stack 43-1 through 

43-15 

547-685 

Brief by Defendants 44 686-696 

Brief by Plaintiffs 45 697-716 

Declaration by Theodore Roberts 45-1 717-737 

Order and Opinion Granting 

Preliminary Injunction 

47 742-765 

Defendants’ Notice of Appeal 48 766-767 

Defendants’ Motion for Stay 52 776-787 

Plaintiffs’ Opposition to Motion for 

Stay 

53  

Defendants’ Reply in Support of 

Motion for Stay 

56 872-875 

Order Denying Motion for Stay 58 877-880 

 

/s/Christopher Wiest____________ 

     Christopher Wiest 
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