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Jurisdictional Statement 

This case was brought under 42 U.S.C. § 1983 for violations of the First 

Amendment’s free speech protections. The district court had subject-matter 

jurisdiction under  28 U.S.C. §§ 1331, 1343 and 1367. On October 15, 2019, that 

court granted Defendants’ Motion to Dismiss, dismissing Plaintiffs’ federal claim 

with prejudice while declining to exercise jurisdiction over Plaintiffs’ state law 

claims and resultantly dismissing those without prejudice. JA105-123. On October 

16, 2019, Plaintiffs timely appealed. JA124. This Court has jurisdiction under 28 

U.S.C. § 1291. 
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Issue Presented 

 

The Constitution’s free speech protections apply to public school students 

across the United States. R.R.S.’s 4th grade class was given an assignment to write 

an essay “to society” on any topic. The essays were to be compiled and published. 

R.R.S. wrote about the importance of treating everyone with kindness, including 

LGBTQ persons like her grandfather. For that reason, Principal Foster refused to 

publish the essay. Is R.R.S. entitled to the free speech protections of the First 

Amendment? 
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Statement of the Case 

 This is a First Amendment free speech action based on R.R.S.’s 4th grade class 

assignment to write an essay “to society” on any topic.1 All of the students’ essays 

were to be combined and published for distribution throughout the school 

community and beyond.2 In honor of her maternal grandfather who is a proud and 

active member of the LQBTQ rights community, R.R.S. wrote the following essay 

on treating others with kindness (verbatim): 

“To society, 

I don’t know if you know this but peoples view on Tran’s genders 

is an issue. People think that men should not drees like a women, 

and saying mean things. They think that they are choosing the 

wrong thing in life. In the world people can choose who they 

want to be not being told that THEIR diction is wrong. I hope 

people understand that people can hurt themselves from others 

hurting their feelings. People need to think before they speak 

because one word can hurt someone’s feelings. We need to fix 

this because this is getting out of hand!” 3 

 

Though R.R.S.’s teacher was prepared to allow the essay to be published, Principal 

Elizabeth Foster reviewed the students’ essays herself and refused to publish 

R.R.S.’s essay claiming, among many things, that it was “not acceptable” and 

“would create an undesirable situation at the school” “due to the type of school this 

 

1 JA007 at 2. 

2 Id. at 3. 

3 The Federal Rules of Civil Procedure are clear in that Rule 41 is the sole Rule 

governing dismissal of actions in a federal district court. Specifically, Rule 41(a) 

provides for voluntary dismissal and Rule 41(b) provides for involuntary dismissal. 
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 2 

is, the people that work here and the students and families of the students that go 

here, the topic would be disagreeable.”4 Principal Foster also claimed that it was “not 

age-appropriate to discuss transgenders, lesbians and drag queens” at school.5 In 

essence, R.R.S. was told that her grandfather’s lifestyle, to which she had been 

accustomed since birth, would be shocking and unacceptable to today’s iPhone-

wielding 4th grader. From the perspective of Ms. Robertson and based upon the 

totality of Principal Foster’s callous behavior and continual harassment of R.R.S. 

after the initiation of this action6, however, it became clear that Principal Foster’s 

true purpose for suppressing the essay was based upon her disagreement with 

R.R.S.’s viewpoint on LGBTQ rights – not simply the topic itself. 

 Hannah Robertson, individually and on behalf of her minor child R.R.S., filed 

the Complaint on March 6, 2019, alleging a violation of R.R.S.’s First Amendment 

right to free speech by Anderson Mill Elementary School, Spartanburg County 

School District #6 and Principal Foster, individually and in her official capacity as 

Principal.7 The Complaint and subsequent Amended Complaint filed on March 20, 

2019 also allege state law claims of Intentional and Negligent Infliction of Emotional 

Distress, over which the district court refused to exercise jurisdiction in its order.8 

 

4 Id. at 4. 

5 Id. 

6 JA081 at 4-11. 

7 JA007 at 1-8. 

8 JA105 at 19. 
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 3 

 Anderson Mill Elementary School, Spartanburg County School District #6 

and Principal Foster moved on April 3, 2019 for a dismissal of  “portions of the 

Amended Complaint” on the grounds that Anderson Mill Elementary School should 

be dismissed as it is not a separate legal entity from the District (not argued by Ms. 

Robertson), that Principal Foster is entitled to qualified immunity on the First 

Amendment claim and should be dismissed as she is not a proper party defendant 

under the South Carolina Tort Claims Act, that the state law claims should be 

dismissed for various reasons, that the request for an injunction is improper as no 

showing of irreparable harm in the absence of the injunction had been shown, and 

that punitive damages should be stricken from the Amended Complaint.9  

Absent from the Motion to Dismiss and Memorandum in Support was any 

request or legal argument that the First Amendment claim against the District itself 

should be dismissed; the Motion to Dismiss requested only a dismissal  of  “portions” 

of the Amended Complaint.10 Nevertheless, on October 15, 2019, the district court 

ordered a dismissal with prejudice as to the federal claim against the District as well 

as Principal Foster, in both her individual and official capacities.11 

This appeal was promptly filed on October 16, 2019.12  

 

9 JA033-034. 

10 Id. 

11 JA105-123. 

12 JA124. 
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Summary of the Argument 

In addition to the judicial activism displayed by the district court’s erroneous, 

unilateral decision to dismiss the First Amendment claim against the District, Ms. 

Robertson also seeks this Court’s de novo review of the erroneous dismissal of the 

First Amendment claim against Principal Foster in her individual capacity based 

upon the district court’s conclusion that Principal Foster is entitled to qualified 

immunity as Ms. Robertson did not establish the deprivation of an actual 

constitutional right by Principal Foster.13 

The district court’s dismissal of Ms. Robertson’s First Amendment claim 

against the District was erroneous for the simple reason that the Motion to Dismiss 

did not request such a dismissal.14 This Court should remand this matter to the 

district court so that Ms. Robertson may proceed with her First Amendment claim 

against the District – the foundational claim of the case from Ms. Robertson’s 

perspective. 

The district court’s dismissal of Ms. Robertson’s First Amendment claim 

against Principal Foster in her individual capacity was erroneous because Principal  

Foster, under the color of state law, violated R.R.S.’s clearly established First 

Amendment free speech rights of which a reasonable person would have known and 

 

13 JA105-123. 

14 JA033-034. 
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 5 

therefore is not entitled qualified immunity and dismissal. This Court should remand 

this matter to the district court so that Ms. Robertson may proceed with her 42 U.S.C. 

§ 1983-based First Amendment free speech claim against Principal Foster in her 

individual capacity. 

Argument 

 The standard of review in the United States when First Amendment issues are 

raised on appeal is de novo review.15 In its de novo review, this Court should reach 

its own conclusion on the issue “without deference to that of the district court.”16 In 

other words, this Court should decide the issue “[a] new; afresh;  a second time,”17 

as if the district court had not before rendered a decision on the issue. 

I. The district court dismissed the First Amendment claim against the 

District in violation of Federal Rule of Civil Procedure 41.  

 

In dismissing the First Amendment cause of action against the District in 

response to a Motion to Dismiss that did not request such a dismissal, the district 

court violated the dismissal requirements set forth in F.R.C.P. 41.18 According to the 

 

15 Bose Corp. v. Consumers Union of United States, Inc., 466 U.S. 485 (1984). 

16 Pall Corp. v. Micron Separations, Inc., 66 F.3d 1211, 1216, 36 U.S.P.Q 2d 1225, 

1228 (Fed. Cir. 1995). 

17 Black’s Law Dictionary 435 (6th ed. 1990). 
18 The Federal Rules of Civil Procedure are clear in that Rule 41 is the sole Rule 

governing dismissal of actions in a federal district court. Specifically, Rule 41(a) 

provides for voluntary dismissal and Rule 41(b) provides for involuntary dismissal. 
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Rule, a district court may only dismiss a cause of action under the following two  

circumstances: 

• Voluntarily by the plaintiff 

• By motion of the defendant 

As the Local Civil Rules for the United States District Court – District of 

South Carolina19 do not include any sections or subsections pertaining to dismissal 

of actions, and as there are no applicable federal statutes regarding dismissal of 

actions, the district court erred in its dismissal of the First Amendment claim against 

the District.  

This Court should remand this matter to the district court so that Ms. 

Robertson may proceed with her First Amendment claim against the District. 

II. The district court erred in granting qualified immunity to Principal 

Foster in her individual capacity and resultantly dismissing the 

First Amendment claim against Principal Foster in her individual 

capacity. Principal Foster violated R.R.S.’s clearly established 

First Amendment free speech rights of which a reasonable person 

would have known and did so under the color of state law. 

 

Only to the extent Principal Foster was performing discretionary functions 

under the color of state law that did not violate clearly established statutory or 

constitutional rights of which a reasonable person would have known would she be 

 

19 These Local Civil Rules govern the conduct of the United States District Court for 

the District of Columbia, except when the conduct of the court is governed by federal 

statutes and rules. 
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generally entitled to qualified immunity for a 42 U.S.C. § 1983 claim.20 To succeed 

on such a claim, Ms. Robertson must demonstrate facts showing that: (1) Principal 

Foster deprived R.R.S. of a federally protected civil right, privilege or immunity and 

(2) that Principal Foster did so under color of state law. 21 The Amended Complaint 

alleges that Principal Foster acted under color of state law when depriving R.R.S. of 

her First Amendment rights and there is nothing in the record to indicate that 

Principal Foster thought otherwise.22 

Next, when evaluating a qualified immunity defense, the court must 

determine: (1) whether the facts alleged, taken in the light most favorable to the 

plaintiff, show that the defendants’ conduct violated a constitutional right, and (2) 

whether that right was clearly established at the time of the alleged misconduct.23 

The Supreme Court has made clear that “the contours of the right must be 

sufficiently clear that a reasonable official would understand that what [she] is doing 

is unlawful in the situation [she] confronted.”24 Of great importance, the Supreme 

Court has held that “a general constitutional rule already identified in the decisional 

law may apply with obvious clarity to the specific conduct in question, even though 

 

20 JA051 at 4. 

21 Mentavalos v. Anderson, 249 F. 3d. 301, 310 (3th Cir. 2001). 

22 JA015 at 6. 

23 Pearson v. Callahan, 555 U.S. 223, 232, 129 S. Ct. 808, 172 L. Ed. 2d 565 (2009).   

24 Saucier v. Katz, 533 U.S. 194, 202, 121 S. Ct. 2151, 2156, 150 L. Ed. 2d 272 

(2001). 
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the ‘very action in question has [not] previously been held unlawful.’”25 The 

Supreme Court indicated that “officials can still be on notice that their conduct 

violates established law even in novel factual circumstances…although earlier cases 

involving ‘fundamentally similar’ facts can provide especially strong support for a 

conclusion that the law is clearly established, they are not necessary to such a 

finding.”26 In fact, “constitutional violations may arise from the deterrent, or 

‘chilling,’ effect of a government regulation that falls short of a direct prohibition 

against the exercise of First Amendment rights.”27  

As it relates specifically to First Amendment lawsuits against school districts, 

the Supreme Court’s famous decision in Hazelwood School Dist. v. Kuhlmeier sets 

the current legal standard that, when an activity is school sponsored, school officials 

may censor speech only as far as said censorship is reasonably related to legitimate 

educational concerns.28 The Supreme Court provided a rather broad definition of 

“concerns,” stating that  school officials would have the right to censor materials 

that are “ungrammatical, poorly written, inadequately researched, biased or 

prejudiced, vulgar or profane, or unsuitable for immature audiences.”29 

The district court lambasted the idea that R.R.S.’s First Amendment rights were 

violated by questioning whether elementary school students have any free speech 

 

25 Hope v. Pelzer, 536 U.S. 730, 741 (2002). 

26 Id. at 741. 

27 Laird v. Tatum, 408 U.S. 1, 11 (1972). 

28 484 U.S. 260, 273, 108 S. Ct. 562, 571, 98 L. Ed. 592 (1988). 

29 Id. at 271, 570. 
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rights in school based upon a manipulative and deceptive interpretation of the 

definition of a “clearly established” constitutional right and a single 7th Circuit 

case.30 

 

 In the district court’s order dismissing the present case, the court exposed its 

anti-LGBTQ political position by openly, continuously, selectively, deceptively, and 

manipulatively presenting very limited and largely-inapplicable case law in order to 

stand behind Principal Foster’s refusal to publish R.R.S.’s innocuous essay on 

kindness towards members of the LGBTQ and others.31 The court presented Muller 

by Muller v. Jefferson Lighthouse Sch., a single 7th Circuit case, to go as far as to 

question whether R.R.S. has any free speech rights at all while at school by 

selectively quoting from that case, “[i]t is unlikely that Tinker and its progeny 

[Hazelwood] apply to public elementary (or preschool) students.” 32 The issue with 

the district court’s citing of Muller is that it fails to mention that the following 

sentence of that opinion states, “But because the Supreme Court has not directly 

decided this question, the following analysis with assume that grade schoolers 

partake in certain…free speech rights” at an elementary school.33 The court’s 

holding in Muller is more appropriately interpreted as an example of the 7th Circuit’s 

decision that, because the Supreme Court has not directly addressed to what extent 

 

30 JA105 at 12; citing Muller by Muller v. Jefferson Lighthouse Sch., 98 F.3d 1530, 

1538-1539 (7th Cir. 1996). 

31 JA105-123. 

32 JA105 at 12. 

33 Muller by Muller at 1538-1539. 
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elementary school students have First Amendment rights, it should be assumed that 

said students have certain free speech rights at school. 

 In fact, the Muller holding is evidence as to why the courts do not define a 

“clearly established right” as being one which has been directly addressed in a 

previous case or even a case involving “fundamentally similar facts.” The specific 

issue of whether and/or to what extent a 4th grade student in R.R.S.’s  position has 

free speech protections has not been addressed by the Supreme Court and never will 

be until a case such as the present is allowed to proceed and, with absolute clarity, 

establish this right. The truth is that, if this Court accepts the district court’s 

extraordinarily high bar for whether a right is “clearly established,” any alleged 

violation of a constitutional right that has not already been specifically decided upon 

by the courts will never be clearly established and dismissal will always be 

inevitable. 

The district court provided no adequate explanation for holding that R.R.S.’s essay 

had no valid legitimate educational purpose.  

 

 In order to dispense with the argument by Ms. Robertson that Principal 

Foster’s censorship of the essay was viewpoint-based discrimination (i.e. 

“disagreeable”) versus content-based discrimination (i.e. “not age appropriate”) 

and that there was no legitimate educational reason for restricting R.R.S.’s free 

speech rights, the essence of the district court’s finding that Principal Foster had a 

legitimate educational reason appears based completely on the following quote from 
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the Hazelwood court: “It is only when the decision to censor a school-

sponsored…vehicle of student expression has no valid educational purpose that the 

First Amendment is so directly and sharply implicated as to require judicial 

intervention to protect students’ constitutional rights.”34 The district court order 

follows that quote with “The court finds Foster had a legitimate pedagogical reason 

for restricting R.R.S.’s speech.”35 The district court displayed its archaic underlying 

political motivations in concluding so bluntly that teaching 4th grade students about 

the types of people they will encounter in life and the importance of treating them 

equally and kindly has absolutely no valid educational purpose.  In 2019, the age of 

the iPhone-wielding elementary school student with unbridled Internet access who 

lives in a country with significantly more societal acceptance of alternative lifestyles 

and diversity than any other country in the history of mankind, this Court should 

consider that it might just be in society’s best interest to ensure that the next 

generation is more tolerant than any other. Since people have a general tendency to 

fear or judge the unknown, society should educate its members from a young age as 

to the types of people they will necessarily encounter in life so that they will not act 

in fear or judgment, but with understanding and open arms. 

The district court’s refusal to accept that R.R.S. has First Amendment free speech 

rights failed to include prior case law harmful to its desired outcome and rejects 

the fundamental goals of the educational system in today’s new world. It 

 

34 JA105 at 13. 

35 Id. 
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undermines the responsibility of teachers to prepare the youth for the realities of 

this new world. Most importantly, it rejects common sense. 

 

 The Supreme Court has long understood that the classroom is a peculiar 

marketplace of “ideas” and that the nation’s future depends on the leaders trained 

through wide exposure to that robust exchange of ideas which discovers “truth out 

of a multitude of tongues, [rather] than through any kind of authoritative selection.36 

 The First Amendment sets no age limit and has no “adults only” modifier. It 

protects the free speech rights of students – even those in elementary school. As far 

back as 1943, the Supreme Court has recognized that elementary school students 

have First Amendment rights at school.37 In West Virginia Board  of Education v. 

Barnette, the Supreme Court ruled that the involved 8 and 9 year old elementary 

school students had a First Amendment right not to salute the flag and recite the 

Pledge of Allegiance.38 In this famous case, Justice Robert Jackson said of school 

officials: “That they are educating the young for citizenship is the reason for 

scrupulous protection of Constitutional freedoms of the individual, if we are not to 

strangle the free mind at its source and teach youth to discount important principles 

of government as mere platitudes.” 39 

 

36 Keyishian v. Bd. of Regents of Univ. of State of N.Y., 385 U.S. 589, 603, 87 S Ct. 

675, 683, 17 L. Ed. 2d 629 (1967). 

37 W. Virginia State Board of Education v. Barnette, 319 U.S. 624, 63 S. Ct. 1178,  

87 L. Ed. 1628 (1943).  

38 Id. 

39 Id. at 637, 1185. 
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 This district court’s order discussed at unnecessary length the Tinker v. Des 

Moines Independent Community School Dist. case which set a “substantial 

disruption” test for evaluating when schools can censor free speech, and which has 

been all but replaced by the significantly less plaintiff-friendly Hazelwood test, yet 

failed to mention that high school student John Tinker and middle school student 

Mary Beth Tinker were not the only students who wore armbands – they were simply 

the only ones punished.40 Their elementary-age siblings, Hope and Paul Tinker, also 

wore black armbands to school but were not punished – instead, their elementary 

school teachers actually made the armbands a teachable lesson, rather than 

justification for punishment.41 

 Our founders recognized that “public schools must not only provide 

knowledge of many subject areas and essential skills, but must also educate students 

on core American values such as fairness equality, justice, respect for  others, and 

the right to dissent.”42 Rapid social, political, and technological changes have 

escalated controversy over what and  how  schools should teach – while issues like 

sexuality and profanity have raised  questions for generations, debates are becoming 

 

40 393 U.S. 503, 89 S. Ct. 733, 21 L. Ed. 2d 731 (1969). 

41 John W. Johnson, The Struggle for Student Rights (1997). 

42 National Coalition Against Censorship, The First Amendment in Schools: A 

Resource Guide, https://www.ncac.org/resource/first-amendment-in-schools. 
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more and more  contentious  thanks to increasing cultural, religious, ethnic, and 

religious diversity.43 

 The legal standard allowing schools to suppress free speech based upon 

“legitimate educational concerns” was intended to prevent students from claiming 

free speech rights to having incorrect answers on an exam accepted as correct or to 

ensure teachers are unable to claim a right to teach anything they want to their 

students.44 It was intended to prevent students in R.R.S.’s position from claims such 

as the right to have their essay published despite it being rife with explicit language, 

sexual content, violence, and/or prejudicial beliefs – not to prevent the publication 

of an essay espousing kindness, acceptance, and equality of people every child will 

encounter in their lives – an essay with clear educational and behavioral benefits. 

It’s no coincidence that R.R.S.’s teacher had no qualms publishing the essay and 

it’s no coincidence that Principal Foster had a sudden change of heart after the 

lawsuit was filed.  

 

 This is a case of government censorship – a case of an out-of-touch 

government employee suppressing a 4th grade girl’s heartfelt essay intended simply 

to help the world become a kinder place to individuals, including those in the 

LGBTQ community. Principal Foster disagrees with R.R.S.’s opinion and it doesn’t 

get published – that’s the level of power that corrupted Principal Foster – not even 

 

43 Id. 

44 Id. 
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the actual teacher had a say in the matter. This is an unacceptable degree of power 

to grant anyone, especially the Principal of a school.  

 Censorship  represents a  “tyranny over the mind” according to a famous quote 

by Thomas Jefferson. It is harmful wherever it occurs.  It is “particularly harmful in 

schools because it prevents student with inquiring minds from exploring the world, 

seeking truth and reason, stretching their intellectual capacities, and becoming 

critical thinkers.”45 When the classroom environment is chilled, honest exchange of 

views is replaced by guarded discorse and teachers lose the ability to prepare their 

students for the realities of life in this day and age. Today’s youth are exposed to a 

new world, like it or not. A world in which some of them even have openly 

transgender grandfathers. 

Relief Sought 

 This Court should reverse and remand the case to the district court based on 

the erroneous dismissals of the First Amendment cause of action against the District 

and the First Amendment cause of action against Principal Foster in her individual 

capacity.  

 

 

 

45 Id. 
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Request for Oral Argument 

 Ms. Robertson, individually and on behalf of her minor child, R.R.S., requests 

that this Court hear oral argument in this case. 

Respectfully submitted, 

__s/Eric C. Poston___________________ 

Eric Poston, Esq. 

Chalmers Poston, LLC 

1320 Main Street 

Suite  300 

Columbia, SC 29201 

eposton@chalmersposton.com 

(803) 463-4561 

Attorneys for Appellants 
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Certificate of Compliance 

 

 In accordance with Rules 32(a)(7)(B) of the Federal Rules of Appellate 

Procedure, the undersigned counsel for Appellants certifies that the accompanying 

brief is printed in 14-point typeface, with serifs and, including footnotes, contains 

no more than 13,000 words. According to the word-processing system used to 

prepare the brief, Microsoft Word, it contains 3,510 words. 

 

__s/Eric C. Poston___________________ 

Eric Poston, Esq. 
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