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The State Defendants provide this briefing in support of a few of their positions 

at trial. Unfortunately, space does not permit full treatment of each issue in this case. 

However, State Defendants incorporate by reference the argument and defenses 

raised in their answer (doc. 185) and previous briefing (docs. 112, 160). 

I. It is too late to provide Plaintiffs relief for the November election. 

 

Plaintiffs seek a variety of relief as to the conduct of Alabama’s 2020 

elections, most notably the general election on November 3. But the Supreme Court 

“has repeatedly emphasized that lower federal courts should ordinarily not alter the 

election rules on the eve of an election.” Republican Nat’l Comm. v. Democratic 

Nat’l Comm., 140 S. Ct. 1205 (2020) (per curiam) (citations omitted). Commonly 

referred to as the Purcell principle, see id., declining to abide by this rule can lead 

to injunctions that “can themselves result in voter confusion and consequent 

incentive to remain away from the polls,” Purcell v. Gonzalez, 549 U.S. 1, 4-5 (2006) 

(per curiam). The Supreme Court regularly grants stays of injunctions that alter the 

rules of an election even months from election day. See, e.g., North Carolina v. 

League of Women Voters of N.C., 574 U.S. 927 (2014) (staying order entered 32 

days before election); Husted v. Ohio State Conference of N.A.A.C.P., 573 U.S. 988 

(2014) (staying order entered 61 days before election); Purcell, 549 U.S. at 4-5 

(staying order entered 33 days before election); cf. Perry v. Perez, 565 U.S. 1090 

(2011) (staying order entered 22 days before candidate registration deadline). 
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Here, the first day of trial falls 56 days before election day—already within 

the timeframe where the Purcell principle applies. Considering that conducting the 

trial and issuing a ruling will take a few weeks, any relief granted at that point would 

plainly violate the Purcell principle. As such, this Court must defer to binding 

precedent requiring lower courts not to change the rules of imminent elections.  

Further, much of this case involves absentee ballot requirements rather than 

the requirements that will be in place on election day itself. Accordingly, although 

election day is often the benchmark used for the Purcell principle, the start of 

absentee voting is the proper benchmark when the rules of absentee voting are at 

issue. Absentee voting in Alabama for the November 3 election begins on September 

9.1 It would be too late to grant any relief for absentee balloting that did not violate 

the Purcell principle today, let alone after absentee balloting has already started. 

The confusion from last-minute relief would be amplified by the fact that 

Plaintiffs could receive relief in only a handful of counties. How could one put 

together an effective public relations campaign that could definitively inform voters 

in those counties without confusing voters in other counties within that media 

market? How could voters have confidence in exactly what the requirements for 

 
1 The printed absentee ballots must be delivered to the AEM “[n]ot less than 55 days prior to the 

holding of any election.” ALA. CODE § 17-11-12. At this point, the AEM may begin distributing 

absentee ballots either in-person or by mail. ALA. CODE § 17-11-5(a). If by mail, all absentee ballot 

must be sent out by the AEM no later than the next business day following receipt of a valid 

application. Id. Obviously, any relief requested as to the content of the printed absentee materials 

would also come too late given that distribution already will be underway. 
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sending in their absentee ballots will be on any given day? How can poll workers 

counting absentee ballots be confident what set of requirements applies to ballots 

submitted one day before versus one day after any potential injunction is entered? 

These questions underscore the reasoning behind the Purcell principle: granting 

relief too close to the time that voting starts—or, as here, after voting will have 

started—can often create more problems for voters than it solves for them.  

Further, implementing the relief Plaintiffs request at the last possible minute 

would work a tremendous hardship upon all Defendants. In addition to the issues 

described above, implementing curbside voting at many polling places would be 

difficult, if not impossible, even with unlimited time. But resolving issues at the last 

minute with handling traffic; securing additional poll workers; and working out the 

logistics of signing the polling list (especially if electronic pollbooks are not 

available at the polling place), giving the voter the ballot, voting the ballot, and 

putting it into the voting machine—all while trying to make the process both safer 

than absentee balloting and compliant with Alabama’s election laws that protect 

election integrity and ballot secrecy—would be impossible.  

The circumstances overwhelmingly counsel that this Court should not grant 

Plaintiffs’ requested relief given the Purcell principle. It is simply too late to grant 

meaningful relief that would benefit Plaintiffs more than it would harm Alabama’s 

voters at-large and the Defendants. Plaintiffs amplified these problems by declining 
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to move for a preliminary injunction as to the November election after amending 

their complaint on July 6 and by requesting relief that would create a patchwork of 

requirements across the State. Plaintiffs’ requests for relief should be denied.  

II. All Plaintiffs can safely meet the witness and photo ID requirements. 

 

The facts uncovered in discovery reveal that Plaintiffs are not forced to choose 

between exercising their right to vote and endangering their health. See Doc. 160. 

Rather, the challenged provisions require them to simply exercise the slightest bit of 

creativity and initiative to safely satisfy these nondiscriminatory, reasonable 

requirements. Cf. Thompson v. DeWine, 959 F.3d 804, 810 (6th Cir. 2020) (rejecting 

a challenge to Ohio’s signature requirement for ballot initiatives during the 

pandemic, noting that “just because procuring signatures is now harder (largely 

because of a disease beyond the control of the State) doesn’t mean that Plaintiffs are 

excluded from the ballot.”) Plaintiffs have neither been injured nor face the prospect 

of injury. Even if they face some burden on their right to vote, such burden is 

extremely slight and does not warrant judicial intervention in upcoming elections.   

III. The notary option to fulfill the witness requirement is neither a poll tax 

nor discriminates on the basis of wealth.  

 

This Court has already recognized that a notary fee and the costs associated 

with videoconferencing are not a poll tax under the Twenty-Fourth Amendment and 

accordingly dismissed that claim. See Doc. 161 at 21-23. This Court did not 

specifically address, however, whether those costs are a poll tax under the Equal 
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Protection Clause of the Fourteenth Amendment.2 Rather, this Court interpreted 

Plaintiffs’ claim under the Equal Protection Clause as a claim that the notary option 

“unconstitutionally conditions the right to vote on a person’s wealth.” Id. at 21-22.  

But whether a cost is either a poll tax or causes unconstitutional discrimination 

on the basis of wealth are different questions answered with different analyses. In 

the 1960s, the Supreme Court considered, in two separate cases, the constitutionality 

of Virginia’s $1.50 poll tax. See Harman v. Forssenius, 380 U.S. 528 (1965); Harper 

v. Va. State Bd. of Elections, 383 U.S. 663, 664 & n.1 (1966) (citing Virginia’s laws 

providing for the poll tax and expressly making it a precondition of voting). In 

Harman, the Court held that the Twenty-Fourth Amendment “abolished absolutely” 

any poll tax “[f]or federal elections,” including “[a]ny material requirement 

imposed” as an alternative to paying the poll tax. 380 U.S. at 542. In Harper, the 

Court held that the Equal Protection Clause similarly prohibited the use of poll taxes 

in state elections, regardless of amount or ability to pay. 383 U.S. at 668, 670.  

By contrast, a wealth discrimination claim necessarily examines a plaintiff’s 

ability to pay and the available alternatives when paying is unaffordable. See Jones 

v. Gov’r of Fla., 950 F.3d 795 (11th Cir. 2020) (per curiam).3 In Jones, a group of 

 
2 They are not, for the same reasons this Court explained as to the poll tax claim brought under 

the Twenty-Fourth Amendment. Doc. 161 at 21-23. 
3 Jones arose as an appeal from a preliminary injunction solely as to a wealth discrimination claim. 

950 F.3d at 800, 807 n.8. After a trial, the district court granted permanent relief on both that claim 

and a separate poll tax claim. See Jones v. DeSantis, —F.Supp.3d—, 2020 WL 2618062 (May 24, 

 

Case 2:20-cv-00619-AKK   Document 186   Filed 08/24/20   Page 6 of 12



 6 

felons brought a wealth discrimination challenge to Florida’s re-enfranchisement 

system because it required payment in full of all outstanding legal financial 

obligations (“LFOs”) and plaintiffs claimed they were unable to pay theirs. Id. at 

800. In upholding the injunction, the Eleventh Circuit held not only that “to the 

extent a felon can pay LFOs, he or she must,” but also that plaintiffs’ obligation to 

pay their LFOs remained even though the injunction allowed them to vote without 

paying their LFOs. Id. at 832 & n.14. Additionally, the Eleventh Circuit considered 

at length the alternatives available to payment of LFOs in examining the extent to 

which plaintiffs’ interest was affected in the second prong of its analysis. Id. at 826.  

Here, it is clear that Plaintiffs intended to bring a poll tax claim in Count 5, 

not a wealth discrimination claim.4 Although the Equal Protection Clause provides 

the basis for both state-election poll tax claims and wealth discrimination claims, the 

analysis conducted and relief available for each of these claims are different.  

Plaintiffs have not even alleged that the notary option to fulfill the witness 

requirement violates the Equal Protection Clause by discriminating against 

themselves or their members on the basis of wealth. Instead, Plaintiffs allege simply 

 

2020). On appeal, the Eleventh Circuit granted initial hearing en banc. McCoy v. Gov’r of Fla., 

No. 20-12003-AA, 2020 WL 4012843 (July 1, 2020). Oral argument was held on August 20, 2020.  
4 Plaintiffs here even share some counsel with the plaintiffs in Jones. Compare 950 F.3d at 798, 

with Doc. 75 at 81. Had they intended to bring such a claim it seems likely that they would have 

made that clear in either the Amended Complaint or their brief opposing dismissal (doc. 134).  

Case 2:20-cv-00619-AKK   Document 186   Filed 08/24/20   Page 7 of 12



 7 

that because a notary may charge a fee,5 the entire witness requirement is a facially 

unconstitutional poll tax. Doc. 75 ¶¶ 230, 232. Additionally, Plaintiffs allege that 

this chance that a notary might charge a fee and the cost of internet access required 

for remote notarization combine to amplify this issue as applied in the context of the 

pandemic. See id. ¶¶ 231, 233. These allegations all come in Count Five, collected 

beneath the helpful heading: “The Witness Requirement is a Poll Tax.” Id. at 76.  

Nowhere in the Amended Complaint do Plaintiffs allege that they or their 

members are unable to afford a potential $5 notary fee. See generally Doc. 75. Only 

two paragraphs arguably reference difficulties paying a potential notarization fee, 

but their allegations refer only generally to “those voters who cannot afford the 

potential notary fee” and “Black Alabamians who are less likely to be able to afford 

the potential fees of notarization.” Id. ¶¶ 151, 160. But Plaintiffs lack standing to 

litigate whatever grievances these unidentified individuals not before this Court may 

have. Plaintiffs simply have not pleaded a wealth discrimination claim.6 As such, 

 
5 Alabama law allows notaries public to charge a $5 fee for their services. ALA. CODE § 36-20-74. 

The statute does not require notaries to charge the fee, and nothing in the statute prevents notaries 

from offering their services free of charge for individuals who are unable to pay. See id. 
6 Even if they had, the notary option must satisfy only rational basis review. Wealth is not a suspect 

class, see San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 18, 28 (1973), and just because 

incidental costs to voting may impact some voters more than others does not warrant application 

of heightened scrutiny. The notary option clearly withstands rational basis review—the proper 

standard of scrutiny—because it is rationally related to the State’s interests in verifying the identity 

of a person casting an absentee ballot and protecting the integrity of its elections. See FCC v. Beach 

Commc’ns, Inc., 508 U.S. 307 (1993). The en banc Eleventh Circuit will likely settle the issue of 

which scrutiny level applies when it issues an opinion in McCoy. No. 20-12003-AA, 2020 WL 

4012843 (July 1, 2020); see discussion supra note 3. 
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any claims that remain in Count 5 under either a state-election poll tax claim or a 

wealth discrimination claim fail as a matter of law and should be dismissed.  

Even assuming Plaintiffs alleged they were unable to pay a potential $5 notary 

fee, such a wealth discrimination claim would fail even under heightened scrutiny 

because satisfying the witness requirement is not contingent on paying any fee. 

Applying the heighted-scrutiny test used by Jones, a court examines “(1) the nature 

of the individual interest affected; (2) the extent to which it is affected; (3) the 

rationality of the connection between legislative means and purpose; and (4) the 

existence of alternative means for effectuating the purpose.” Jones, 950 F.3d at 825. 

The State Defendants do not dispute the interest Plaintiffs have in exercising their 

right to vote, but rather the extent to which that interest is affected is minimal.  

Unlike in Jones where the court found the plaintiffs’ alternatives to be 

“illusory,” see id. at 826, Plaintiffs here have viable alternatives. For those Plaintiffs 

who choose to pursue the notary option, their voting interest is only affected if they 

are unable to find a free notary service and the notary chooses to charge for his or 

her service. None of the Plaintiffs have alleged that they or their members have even 

attempted to find a notary, let alone that they were unable to find free notarization 

for their absentee ballot or that they were charged to have their ballot notarized. Even 

assuming they were unable to pay, there are nonfinancial alternatives available. 

The undisputed facts show that no Plaintiff lacks an option to safely get a 
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ballot witnessed or notarized. And Plaintiffs not only have another avenue to satisfy 

the witness requirement itself by obtaining two witness signatures, they also can vote 

in person.7 Further, the Secretary of State’s Office testified that they will help any 

voter who contacts them to comply with the absentee ballot requirements, and local 

officials testified that they will notarize or witness a voter’s absentee ballot.  

Under the third prong, the notary option rationally relates to Alabama’s 

weighty interests in ensuring ballot integrity and access. In fact, the option increases 

the opportunity for voters to cast their ballots. As to the fourth prong, though 

Alabama may have other methods of pursuing its interest in ballot integrity, striking 

down the notary option would stifle both parties’ interest in providing multiple 

avenues for voters while also maintaining election integrity. Even under heightened 

scrutiny, the wealth discrimination claim fails and should be dismissed.  

The Court is correct that it may not invalidate the whole witness requirement 

even if it finds that the notary option violates the Equal Protection Clause. Doc. 161 

at 25 n.14. “Severability is . . .  a matter of state law.” Leavitt v. Jane L., 518 U.S. 

137, 139 (1996). Under Alabama law, “[c]ourts will strive to uphold acts of the 

legislature.” City of Birmingham v. Smith, 507 So. 2d 1312, 1315 (Ala. 1987). “[T]he 

 
7 The notary option cannot violate the Equal Protection Clause when voters have another free 

option to comply with the witness requirement. See Greater Birmingham Ministries v. Sec'y of 

State for Ala., 966 F.3d 1202, 1240 (11th Cir. 2020) (upholding a provision in Alabama’s Voter 

ID law in light of potential VRA issues because it was another voting option that expanded access 

to the ballot). Although the Equal Protection Clause is not limited to requirements (doc. 161 at 25 

n.13), the existence of accessible alternatives cures potential issues, see Jones, 950 F.3d at 826. 
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judiciary’s severability power extends only to those cases in which the invalid 

portions are not so intertwined with the remaining portions that such remaining 

portions are rendered meaningless by the extirpation.” State ex rel. Jeffers v. Martin, 

735 So. 2d 1156, 1159 (Ala. 1999) (internal quotation and citation omitted); see also 

ALA. CODE § 1-1-16 (providing for severability throughout Alabama law). Here, the 

notary option for fulfilling the witness requirement is just that—an option. See ALA. 

CODE 17-11-10(c). Even without the notary option, the remaining requirement to 

have two witness signatures would not be rendered meaningless. As such, even if 

this Court enjoins the notary option, it may not enjoin the entire witness requirement. 

Because the witness signature option survives, Plaintiffs are asking this Court 

to make voting harder, not easier. As Plaintiffs have not named a defendant-class of 

every notary public in the State, the Court cannot enjoin notaries from charging the 

fee. Thus, the only relief plausibly available would be to enjoin the notary option as 

a valid means of satisfying the witness requirement. But then voters who believe that 

voting absentee through remote notarization to be the safest way to cast their ballot 

would no longer have that opportunity. Along with failing as a matter of law, 

Plaintiffs’ equal protection claim goes against the equities. For these reasons, the 

Plaintiffs’ equal protection argument fails. 

Respectfully Submitted, 

Steve Marshall 

   Attorney General 
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