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1 

 

JURISDICTIONAL STATEMENT 

 The jurisdictional statement of Plaintiffs-Appellants James M. Sweeney and 

the International Union of Operating Engineers Local 150, AFL-CIO (“Union”) is not 

complete and correct.  Defendants-Appellees Kwame Raoul and Kimberly Stevens 

provide this statement as required by 7th Cir. R. 28(b). 

 Plaintiffs filed the operative third amended complaint in the district court 

under 42 U.S.C. § 1983, alleging that a provision of the Illinois Public Labor 

Relations Act (“Act”), 5 ILCS 315/10(b)(1)(ii), violates the First and Fourteenth 

Amendments to the United States Constitution.  Doc. 56.
1

  The district court had 

subject matter jurisdiction over plaintiffs’ action under 28 U.S.C. § 1331 because it 

raised a federal question. 

 On November 12, 2019, the district court granted summary judgment under 

Fed. R. Civ. P. 56 in favor of defendants, Doc. 81 (A1-5), thereby disposing of all 

claims against all parties.  A separate judgment order was entered on the district 

court docket pursuant to Fed. R. Civ. P. 58 that same day.  Doc. 82.  No motion to 

alter or amend the judgment was filed.  On December 9, 2019, plaintiffs filed a notice 

of appeal, Doc. 83, which was timely under 28 U.S.C. § 2107(a) and Fed. R. App. P. 

4(a)(1)(A) because it was filed within 30 days of the judgment’s entry.  This court has 

jurisdiction over plaintiffs’ appeal from a final judgment under 28 U.S.C. § 1291. 

  

 

1

  The district court’s docket is cited as “Doc. at __,” plaintiffs’ opening brief is cited 

as “AT Br. __,” and the appendix to the opening brief is cited as “A__.” 
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ISSUE PRESENTED FOR REVIEW 

 Whether requiring a union to accept the duty of fair representation as to all 

employees in a bargaining unit in exchange for its designation as the exclusive 

representative is still constitutional after Janus. 
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STATEMENT OF THE CASE 

Statutory Background 

The Act regulates labor relations between public employers and employees in 

Illinois through a comprehensive system of exclusive representation involving the 

selection of employee representatives, negotiation of employment conditions, and 

resolution of disputes pursuant to a collective bargaining agreement.  5 ILCS 315/2.  

Under the Act, a majority of employees in a bargaining unit may select a labor 

organization to serve as the unit’s exclusive representative.  5 ILCS 315/6(c), 9.  An 

organization that accepts the designation as an exclusive representative assumes the 

responsibility to fairly represent the interests of all employees in the bargaining unit, 

including those who are not dues-paying members, 5 ILCS 315/6(d), and commits an 

unfair labor practice when it breaches that duty of fair representation, 5 ILCS 

315/10(b)(1)(ii).  See Cessna v. City of Danville, 693 N.E.2d 1264, 1269 (Ill. App. Ct. 

1998) (“The duty of fair representation stems from a union’s statutory role as 

exclusive bargaining agent.”). 

  The Act directs that all collective bargaining agreements must contain a 

grievance resolution procedure that applies to all employees in the bargaining unit 

and provides for final and binding arbitration absent a mutual agreement otherwise.  

5 ILCS 315/8.  Although the exclusive representative is required to fairly represent 

all unit members during the grievance process, it maintains the discretion to refuse 

to process unmeritorious grievances.  5 ILCS 315/6(d).
 2

 

 

2

  While employees may individually present and settle grievances, 5 ILCS 315/6(b), 
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Prior to June 2018, the exclusive representative could require employees in the 

bargaining unit who had not joined the union to pay a “fair-share fee” equal to their 

proportionate share of the costs of collective bargaining and contract administration. 

5 ILCS 315/6(e).  The Supreme Court, however, ended that practice when it decided 

Janus v. American Federation of State, County & Municipal Employees, 138 S. Ct. 

2448 (2018), holding that such an arrangement violates the First Amendment and 

overruling Abood v. Detroit Board of Education, 431 U.S. 209 (1977). 

Procedural Background 

Plaintiffs, a union that represents various bargaining units of public sector 

employees in Illinois and its president, filed suit under 42 U.S.C. § 1983, alleging that 

the duty of fair representation in section 10(b)(1)(ii) of the Act was unconstitutional 

on its face and as applied to them.  Doc. 56.  Specifically, plaintiffs asserted that, 

following Janus, the statutory requirement to fairly represent nonmembers in 

grievance and arbitration proceedings violates unions’ First Amendment rights to 

freedom of speech and association.  Id. at 4-9. 

Both parties moved for summary judgment.  Docs. 66, 68.  Defendants argued 

that both the principle of exclusive representation and the corresponding duty of fair 

representation were indisputably constitutional prior to Janus and that the Supreme 

Court did not cast doubt on those settled matters when it struck down fair-share fees 

 

plaintiffs’ statement that they may pursue their own grievances to arbitration, AT 

Br. 17-19, is incorrect because section 6(b) only “allow[s] an employee to present a 

grievance to an employer at the initial stage of the grievance process, and to settle 

the grievance at a conference at which the union has an opportunity to be present,” 

Stahulak v. City of Chi., 703 N.E.2d 44, 47 (Ill. 1998). 
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in Janus.  Doc. 70 at 3-4, 9-13; Doc. 75 at 3-5; Doc. 79 at 1-3.  Rather, defendants 

explained, the Court emphasized that States could continue to operate their labor-

relations systems exactly as before with the lone exception that they could no longer 

permit the mandatory collection of fair-share fees, while rejecting the notion that it 

would be inequitable to require fair representation in the absence of fees.  Doc. 70 at 

8-9; Doc. 75 at 2-3; Doc. 79 at 3. 

For their part, plaintiffs argued that the duty of fair representation was 

unconstitutional after Janus because “collective bargaining and contract 

administration were [now] protected by the First Amendment,” and the duty 

impermissibly compelled them to speak for and associate with nonmembers during 

grievance proceedings.  Doc. 71 at 6-11; Doc. 74 at 3-6; Doc. 78 at 2-4.  They 

maintained that the duty had been justified by the unions’ ability to collect fair-share 

fees, and that the Supreme Court identified the appropriate compromise in Janus 

when it stated that requiring nonmembers to pay for union representation during 

grievance proceedings was a less restrictive alternative to fair-share fees.  Doc. 71 at 

7, 11-12; Doc. 74 at 2-3; Doc. 78 at 4-6; see Janus, 138 S. Ct. at 2468-69. 

The district court granted summary judgment in defendants’ favor, holding 

that Janus did not alter the established exclusive representation framework except to 

disallow the imposition of fair-share fees.  Doc. 81 (A1-5).  The court pointed out that 

unions choose to accept the duty of fair representation in exchange for the exclusivity 

that is conferred upon them, which, Janus stated, was not “inextricably linked” to 

fair-share fees.  Id. at 1, 3 (A1, A3); see Janus, 138 S. Ct. at 2465. 
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SUMMARY OF ARGUMENT 

 This court should affirm summary judgment for defendants because Janus did 

not undermine the constitutionality of the duty of fair representation, including the 

requirement that a union that chooses to accept the designation of an exclusive 

representative also agrees to represent nonmembers in grievance proceedings.  The 

principle of exclusive representation and the corresponding duty of fair 

representation were constitutional before Janus and nothing in that decision 

changed that conclusion.  On the contrary, the Supreme Court emphasized that its 

invalidation of compulsory fair-share fees did not imperil any other aspect of the 

exclusive representation framework and clarified that States could keep their 

systems exactly as they were except with regard to fees.  That clarification was based 

on settled principles about the constitutionality of exclusive representation and the 

duty of fair representation’s critical function within that system.  Plaintiffs’ 

challenge to the fair representation part of that framework rests on a misreading of 

Janus and flawed presumptions about the nature and effect of that duty.  This court 

should therefore follow the clear guidance that the Supreme Court provided in Janus 

and uphold the constitutionality of the duty of fair representation. 
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ARGUMENT 

I. This court reviews the district court’s summary judgment decision de 

novo and may affirm on any basis supported by the record and law. 

This court reviews an order granting summary judgment de novo, construing 

all facts in favor of the nonmoving party.  Reynolds v. Lyman, 903 F.3d 693, 695 (7th 

Cir. 2018).  A court shall grant summary judgment “if the movant shows that there is 

no genuine dispute as to any material fact and the movant is entitled to judgment as 

a matter of law.”  Fed. R. Civ. P. 56(a).  A genuine issue of material fact exists when 

“the evidence is such that a reasonable jury could return a verdict for the nonmoving 

party.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  This court may 

affirm summary judgment on any basis supported by the record and the law.  Skyrise 

Constr. Grp., LLC v. Annex Constr., LLC, 956 F.3d 950, 956 (7th Cir. 2020). 

II. The duty of fair representation is still constitutional after Janus. 

A. The principle of exclusive representation and the concomitant 

duty of fair representation were indisputably constitutional 

before Janus. 

 The principle of exclusive representation “lies at the heart” of Illinois’s system 

of labor relations.  See Janus v. Am. Fed’n of State, Cty. & Mun. Emps., 942 F.3d 352, 

354 (7th Cir. 2019) (petition for cert. filed, No. 19-1104).  In Minnesota State Board 

for Community Colleges v. Knight, 465 U.S. 271 (1984), the Supreme Court upheld 

the constitutionality of that principle in the public sector, concluding that it was a 

permissible exercise of the State’s discretion to choose the persons and entities with 

which it would consult when making employment decisions.  Id. at 282-90.  To that 

end, the Court explained that individuals “have no constitutional right to force the 
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government to listen to their views,” id. at 283, because “the state must be free to 

consult or not to consult whomever it pleases,” id. at 285.  A State, therefore, could 

choose to listen only to an exclusive representative, or only to an individual employee, 

when making employment decisions without violating the First Amendment so long 

as the State did not restrain anyone’s freedom to speak or associate with others.  Id. 

at 286-88; see Smith v. Ark. State Highway Emps., 441 U.S. 463, 464-65 (1979) (per 

curiam) (holding state law barring unions from submitting grievances on behalf of 

employees did not violate First Amendment).  And, to the extent that a person or 

group wanted to alter a State’s framework, the political process provided the 

appropriate avenue for achieving that change.  Knight, 465 U.S. at 285 (citing Bi-

Metallic Inv. Co. v. State Bd. of Equalization, 239 U.S. 441, 445 (1915)).  Applying 

Knight, this court has held that a system of exclusive representation does not violate 

the First Amendment when fair-share fees are not required because such a system 

does not compel an association between unions and nonmembers.  Hill v. Serv. Emps. 

Int’l Union, 850 F.3d 861, 865 (7th Cir. 2017). 

 The duty of fair representation “is a necessary concomitant of the authority 

that a union seeks when it chooses to serve as the exclusive representative of all the 

employees in a unit.”  Janus, 138 S. Ct. at 2469.  Given that authority, any system of 

exclusive representation that was not accompanied by a duty of fair representation 

would be constitutionally suspect and inconsistent with the core idea that the 

exclusive representative acts on behalf of all employees in the bargaining unit.  Id. at 

2468-69 (citing Steele v. Louisville & N.R. Co., 323 U.S. 192, 198-99 (1944)); see also 
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Beckington v. Am. Airlines, Inc., 926 F.3d 595, 599 (9th Cir. 2019) (stating exclusive 

representative status necessarily excludes others from representing bargaining unit 

employees and prevents employees from representing themselves) (citing Steele, 323 

U.S. at 199-200).  The duty of fair representation thus “arises out of a union’s role as 

the exclusive representative of all employees in a collective bargaining unit.”  Taha v. 

Int’l Bhd. of Teamsters, 947 F.3d 464, 469 (7th Cir. 2020). 

Indeed, on this basis, this court rejected a Takings Clause challenge to a 

private-sector system requiring a union to assume a duty of fair representation as a 

condition of being designated the exclusive bargaining representative without 

requiring payment of fair-share fees, explaining that fair representation is “a 

‘corresponding duty’ imposed in exchange for the powers granted to the Union as an 

exclusive representative” and holding that a union is “justly compensated” for its 

efforts by the benefits conferred upon it by virtue of its status as exclusive 

representative.  Sweeney v. Pence, 767 F.3d 654, 666 (7th Cir. 2014) (quoting Steele, 

323 U.S. at 202).  The constitutionality of the corresponding concepts of exclusive 

and fair representation were thus definitively settled before the Supreme Court 

decided Janus. 

B. The principle of exclusive representation and the duty of fair 

representation are still constitutional after Janus. 

 The Supreme Court did not undercut the constitutionality of the duty of fair 

representation when it invalidated compulsory fair-share fees in Janus.  To the 

contrary, the Court emphasized that systems of exclusive representation are still 

permissible and clarified that States could continue to operate those systems exactly 
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as before with the single exception of fair-share fees.  The Court simply overruled 

Abood while leaving the rest of the exclusive representation framework intact. 

 In Abood, the Court recognized that requiring employees who did not join the 

union to pay a fair-share fee impaired their First Amendment rights but concluded 

that impairment was justified because those fees furthered the state interests in 

maintaining a system of exclusive representation.  431 U.S. at 222-26.  To that end, 

the Court found that fair-share fees eliminated the threat of free-riders.  Id. at 224-

26. 

 In Janus, however, the Court determined that the associational burden 

imposed by fair-share fees was not justified by the state interests identified in Abood 

because States could obtain the benefits of exclusive representation without 

requiring fees.  138 S. Ct. at 2465.  The Court began by explaining that fair-share fees 

were unnecessary to convince unions to accept the responsibilities of an exclusive 

representative, noting that many unions represented employees in jurisdictions that 

did not allow fair-share fees and that “[n]o union is ever compelled to seek that 

designation.”  Id. at 2467.  Next, the Court reasoned that requiring unions to 

represent everyone in the bargaining unit, including those who had not paid dues or 

fair-share fees, was not unfair because the nonmonetary benefits that a union 

receives by virtue of its exclusive representative status “greatly outweigh any extra 

burden imposed by the duty of providing fair representation for nonmembers.”  Id. at 

2467-69.  The Court therefore concluded that the premise underlying Abood—that 

fair-share fees were a necessary component of exclusive representation—had proved 
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incorrect and invalidated fair-share fees as an unjustified intrusion upon 

nonmembers’ associational freedoms.  See id. at 2465 (stating Abood “assumed that 

designation of a union as the exclusive representative of all the employees in a unit 

and the exaction of agency fees are inextricably linked, but that is simply not true”). 

 Consistent with that conclusion, the Court stated that exclusive representation 

was still permissible.  Id. at 2478 (“[i]t is also not disputed that the State may require 

that a union serve as exclusive bargaining agent for its employees”).  The Court, in 

fact, clarified that “States can keep their labor-relations systems exactly as they 

are—only they cannot force nonmembers to subsidize public-sector unions.  In this 

way, these States can follow the model of the federal government and 28 other 

States.”  Id. at 2485 n.27. 

 The Court in Janus, therefore, did not undermine the constitutionality of the 

principle of exclusive representation or the corresponding duty of fair representation.  

Rather, it concluded that fair-share fees were unjustified because neither exclusive 

representation nor fair representation required them.  See id. at 2467 (stating unions 

are willing to represent nonmembers without fees and it is not unfair to require fair 

representation of all employees).  The Court, moreover, dispelled any doubt about the 

continued vitality of exclusive and fair representation by emphasizing that States can 

keep their systems exactly as they are, save for fair-share fees.  In short, the duty of 

fair representation is still constitutional after Janus. 
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C. Plaintiffs’ challenge to the duty of fair representation rests on 

a misreading of Janus and a misunderstanding of the nature of 

that duty. 

 Plaintiffs argue that the duty of fair representation is unconstitutional because 

Janus held that States cannot force public-sector unions and employees to associate 

with one another or subsidize each other’s speech, and requiring unions to represent 

nonmembers during grievance proceedings compels them to speak for and associate 

with those employees.  AT Br. 11-17.  In addition, plaintiffs maintain that, prior to 

Janus, the duty of fair representation, including the requirement that unions 

represent nonmembers in grievance proceedings, had been justified by the union’s 

right to collect fair-share fees and that “simple fairness” requires that unions now be 

allowed to charge nonmembers for their services.  AT Br. 15-27.  Plaintiffs, however, 

overlook the portions of Janus that directly foreclose their claim, misconstrue other 

parts of that decision, and confuse the relationship between exclusive representation, 

fair representation, and fair-share fees. 

 Initially, plaintiffs fail to contend with the Court’s unambiguous statements 

that its decision did not threaten any aspect of exclusive representation other than 

fair-share fees and that States could keep their labor-relations systems exactly as 

they were except for fees.  See Janus, 138 S. Ct. at 2485 n.27 (“States can keep their 

labor-relations systems exactly as they are”); see also id. at 2478 (finding no dispute 

“that the State may require that a union serve as exclusive bargaining agent for its 

employees”); id. at 2480 (“Abood failed to see that the designation of a union as 

exclusive representative and the imposition of agency fees are not inextricably 
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linked”).  Nor do plaintiffs address the Court’s comprehensive explanation of why 

fair-share fees are not compelled by the duty of fair representation.  See id. at 2467-

69 (concluding fees “cannot be sustained on the ground that unions would otherwise 

be unwilling to represent nonmembers” or “that it would otherwise be unfair to 

require a union to bear the duty of fair representation”).  Plaintiffs’ argument that 

Janus implicitly invalidated the duty of fair representation is thus defeated by the 

Court’s clear statements to the contrary. 

  In any event, the reasoning behind plaintiffs’ assertion that, after Janus, it is 

unconstitutional to require a union to represent nonmembers in grievance 

proceedings as a condition of being designated exclusive representative is unsound.  

To start, plaintiffs’ claim that this aspect of the duty of fair representation 

impermissibly “compels unions to speak on behalf of and associate with 

nonmembers,” AT Br. 11-17, is incorrect because unions voluntarily assume that 

duty when they choose to accept the designation of exclusive representative.  As 

Janus explained, “[n]o union is ever compelled to seek that designation.”  138 S. Ct. 

at 2467.  Rather, unions seek that status because the benefits and privileges it entails 

“greatly outweigh any extra burden imposed by the duty of providing fair 

representation to nonmembers.”  Id.; see also Sweeney, 767 F.3d at 666 (concluding 

unions are “adequately compensated” for representing nonmembers by “powers and 

benefits” they receive as exclusive representatives). 

 And while plaintiffs have First Amendment rights to self-organize, NLRB v. 

Jones & Laughlin Steel Corp., 301 U.S. 1, 33 (1937), and “to express their views on 
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political or social issues without government interference,” Knox v. Serv. Emps. Int’l 

Union, 657 U.S. 298, 321-22 (2012), they do not have such a right to collectively 

bargain with a public employer or participate in its grievance process, see Sweeney, 

767 F.3d at 669 (“‘[c]ollective bargaining is not a fundamental right’”) (quoting Univ. 

Prof’ls of Ill., Local 4100, IFT-AFT, AFL-CIO v. Edgar, 114 F.3d 665, 667 (7th Cir. 

1997)).  As explained, the constitutional rights to freedom of speech and association 

“do not entail any government obligation to listen.”  Knight 465 U.S. at 287.  A State 

may therefore refuse to recognize an employee’s chosen representative, Smith, 441 

U.S. at 465, or choose to deal only with an exclusive representative without violating 

the First Amendment, Knight 465 U.S. at 286-87.  Moreover, a State’s decision to 

condition a requirement that unions represent nonmembers in grievance proceedings 

on acceptance of exclusive representative status does not restrain those unions from 

collectively organizing or expressing their views to the public; on the contrary, they 

remain free to exercise those rights, including by seeking to convince the state 

legislature to repeal or alter section 10(b)(1)(ii).  See id. at 285 (directing opponents 

of exclusive representation to register disapproval “at the polls”). 

 Plaintiffs’ related argument that the financial consequences of representing 

nonmembers who do not pay dues or fees improperly burdens their speech, see AT 

Br. 16-17, fares no better because the Supreme Court acknowledged those financial 

realities in Janus but found them unavailing, 138 S. Ct. at 2485-86.  Instead, the 

Court concluded that the benefits conferred on the exclusive representative “greatly 

outweigh” the burdens imposed by the duty of fair representation.  Id. at 2467.  And 
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this court reached the same conclusion when it rejected the plaintiffs’ Takings Clause 

challenge to the duty of fair representation without fair-share fees, explaining that 

unions are “justly compensated” for representing nonmembers by the benefits they 

receive as exclusive representatives.  Sweeney, 767 F.3d at 666. 

 In addition, plaintiffs’ assertion that “the obligations of fair representation 

and payment of fair share fees were mutual” and “reciprocal,” AT Br. 15, 17, is 

mistaken because the duty of fair representation arises from the union’s authority as 

exclusive representative, not its ability to collect fair-share fees.  See Janus, 138 S. 

Ct. at 2469 (duty of fair representation “is a necessary concomitant of the authority 

that a union seeks when it chooses to serve as the exclusive representative of all the 

employees in a unit”); Marquez v. Screen Actors Guild, Inc., 525 U.S. 33, 44 (1998) 

(stating federal duty of fair representation is implied from union’s status as exclusive 

representative); Taha, 947 F.3d at 469 (“duty of fair representation arises out of a 

union’s role as the exclusive representative of all employees in a collective bargaining 

unit”); Sweeney, 767 F.3d at 666 (explaining “duty of fair representation is therefore 

a ‘corresponding duty’ imposed in exchange for the powers granted to the Union as 

an exclusive representative”) (quoting Steele, 323 U.S. at 202); Cessna, 693 N.E.2d at 

1269 (stating Act’s “duty of fair representation stems from a union’s statutory role as 

exclusive bargaining agent”).  The Supreme Court, moreover, rejected any proposed 

connection between the duty of fair representation and fair-share fees in Janus when 

it concluded that “fees [cannot] be justified on the ground that it would otherwise be 

unfair to require a union to bear the duty of fair representation.”  138 S. Ct. at 2469.  
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Plaintiffs’ argument that the duty of fair representation must share the same fate as 

fair-share fees thus fails. 

 Finally, plaintiffs argue that Janus offered an “accommodation to unions for 

the deprivation of fair share fees” by stating that nonmembers could be required to 

pay for union representation at grievance proceedings.  AT Br. 23-27.  But plaintiffs 

mistake what is constitutionally permissible with what is constitutionally necessary.  

While the Court noted that nonmembers could be required to pay for representation 

in that context, it simply identified that arrangement as a constitutional option.  See 

Janus, 138 S. Ct. at 2468-69.  Interpreting that passage as a command to follow that 

option, as plaintiffs suggest, conflicts with the Court’s statements that States could 

maintain their current exclusive representation systems except as to fees, see id. at 

2478, 2480, 2485 n.27, and its conclusion that requiring unions to fairly represent 

nonmembers who pay neither dues nor fees was not, in fact, unfair, see id. at 2467-

69.  Consequently, plaintiffs’ challenge to the duty of fair representation is foreclosed 

by Janus itself. 
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CONCLUSION 

 For the foregoing reasons, Defendants-Appellees ask this court to affirm the 

district court’s judgment. 
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