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NEW DISCLOSURE REQ

Under the California Public Records Act, Government Code §§ 6250 ef seq... all

S.B. 14218

12.
records “‘containing information relating to the conduct of the public’s business prepared,
owned, used, or retained by any state or local agency” must be made publicly available for
inspection and copying upon request, unless they are exempl from disclosure. Gov't. Code -
6253(a) and (b), 6252(e). If documents contain both exempt and non-exempt material, the
government must disclose all non-exempt material, /d. § 6253(a).

3. The CPRA contains strict deadlines for the government’s responses 1o a request

10§ for records. An agency that receives a request “shall, within 10 days from receipt of the
; 11§ request, determine whether the request, in whole or in part, secks copies of disclosable public
12 records in the possession of the agency and shall promptly notify the person making the
5 13 | request of the determination and the reasons therefor.” Gov't Code § 6253(c).
= 14 14.  *“In unusual circumstances,” as defined by the statute, the agency may extend
= 15[ this time limit “by written notice ... to the person making the request, setting forth the reasons
? 16 | for the extension and the date on which a determination is expected to be dispatched. No
| 17§ notice shall specify a date that would result in an extension for more than 14 days.” Id.; see id.
181 §6253(c)(1)-(4) (defining “unusual circumstances™).
19 15.  The CPRA also requires an agency to reasonably assist a member of the public
20 in making a focused request, including, to the extent reasonable under the circumstances:
21| “assistfing] the member of the public to identify records and information that are responsive to
2 * the request or to the purpose of the request, if stated” and “[pJrovidfing] suggestions for
coming any practical basis for denying access to the records or information sought.” Gov't

§6253.1
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had engaged in misconduct, City of Hemer v Superior Court, 17

was enacted, Californians were unable 10

Cal. App. 4th 1411, 143] (1995). Until 5.8, 142]
obtain the vast majority of records relating to the most egregious forms of police misconduct.
17.
misconduct, the Legislature enacted Senate Bill No. 1421 to address this situation,
"[tihe public has a right to know all about serious police misconduct, as well

In 2018, reacting to public outcry concerning specific past events of police

emphasizing that *
as about officer-involved shootin gs and other serious uses of force.™ Stats. 2018 Chapt. 988 §

I (declarations and findings).
This new law, effective January 1, 2019, provides broad public access to

18,
records that were previously released only in limited circumstances.
Specifically, the law amended Penal Code § 832.7(b)(1) to require that

19,
“[n]otwithstanding ... any other law, the following peace officer or custodial officer personnel

records and records maintained by any state or local agency shall not be confidential and shall

be made available for public inspection pursuant to the California Public Records Act ...:
(A) A record relating to the report, investigation, or findings of any

of the following:
(i) An incident involving the discharge of a fircarm at a person by a
peace officer or custodial officer.
(ii) An incident in which the use of force by a peace officer or
custodial officer against a person resulted in death, or in great bodily injury.

(B) (i) Any record relating to an incident in which a sustained
finding was made by any law enforcement agency or oversight agency that a
peace officer or custodial officer engaged in sexual assault involving a
member of the public.







€. Hundreds of case files released by the California Department of ¢ ST, widar

5.B. 1421, in res 5 ;
421, in response 10 a public records request identical 1o that filed with the

{ At i " e 2 T 1
HP. revealed multiple cases of correctional officers sexually assaulting women in

prisons, some of whom were never charged with crimes. Julie Small

hind Bars: Records Shed 1. Ight on Sexual Abuse Inside State Women s

state
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6 Prisons, KQED, Nov, 14, 2019"
7 Records released under S.B. 1421 showed a former San Jose State University
B

Q

police officer was found to have used excessive force, won his job back on appeal,
resigned, and was hired by a neighboring police department. Reporting on the case

preceded the officer’s resignation. Robert Salonga and Sukey Lewis, Los Gatos

10
; I1 Cop Resigns Amid Outery Over Beating at San Jose State, Bay Area News Group
e and KQED, July 22, 2019*;
13 €. A patient confined at Napa State Hospital was beaten and jailed after what an
14 investigation found was excessive force by the hospital police chief's son, and that
15 other officers helped to cover up the misconduct. Sukey Lewis and Alex Emslie,
16 Excessive Force by Police Chief's Son Leads to Cover-Up at Napa State Hospital

KQED, June 19, 2019°;
Long-kept secrets in the internal investigation of the shooting of Oscar Grant.

which found that officer Johannes Mehserle did not mistake his taser for his

firearm when he fatally shot Grant in the back. Alex Emslie and Dan Brekke,

BART Releases Report With New Details of Officers’ Roles in Oscar Grant Killing,

KQED, May 1, 2019
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“Three IF :
B airfield police oflicers engaged in sexual misconduct with members of the

: :::::'r;ul-::‘l::l:lr: t:‘::Ir“:ﬂ_m"fi ﬁ.:lfﬂrmn of dishonesty — they withheld
i gery or falsified reports.” Megan Cassidy, Multiple ‘l
Fatrfield Police Officers Disciplined for Sexual Advances, Records Show. San |
Francisco Chronicle, Jan. 3] , 20197 i
h. KQED and The Bay Arca News ( sroup reported that records released under S.B. ]
1421 revealed that two additional women had accused the officer of similar
misconduct. Alex Emslic, Sukey Lewis, and Thomas Peele, San Mateo County DA

Renews Criminal Inquiry After Release of Police Misconduct Records, KQED, Jan,

8.2019." The San Mateo District Attorney specifically credited S.B, 14217s

disclosure requirement as a vehicle for bringing attention to hidden officer
misconduct, stating that KQED's reporting about information released under the
new law prompted the District Attorney’s Office to reopen an inguiry into the
former Burlingame officer and “[i]f there are police agencies around this state that
have not been turning over potentially eriminal conduct and just kept it behind

closed doors, then this law is going to be a very good sunlight provision.” Id
Documents released under S.B. 1421 also have shined light onto excessive force

and potential perjury by officers in Rio Vista,” and embezzlement of tens of
thousands of rounds of police ammunition by a San Bernadino Sheriff"s deputy'”.

7 Available at https:/ww w.sfchronicle.com/crim e/article/Multiple-Fairfield-police-officers-
2 disciplined-13578919.php 3%
¥ Available at https://www.kqged.org/news/1171 ﬁﬁi#san—mat&u-c_ngnw—da_ﬂ,nﬁimmﬂ&

inquiry-following-release-of-police-misconduct-records
and Thomas Peele, Excessive Force, False Reports

23
? Sukey Lewis, Nadine Sebai, Alex Emslie, > Lk
Detailed in Rio Vista Police Misconduct Files, KQED, Jan. 29, 2019 (available as of March 4.
ive-force-and-false-reports-

- Sukey Lewis and Thomas Peele,

lice-mi uct-files

5| detailed-in-release-of-rio-vista-police-miscond ) i
Impact: DA Dismisses Charges Against Woman Mauled by Rio Vista Pﬂ{lﬂ? Dog, Ms_m:h+ 4,2019
é of March 4, 2019 at https://www.kqged.org/news/| 1 730477/impact-da-dismisses-

(available as '
cha g-vista-police-dog).

TEL 5
d Sukey Lewis, California Cop Admits Stealing Thousands of Bullets Over 30
fi Charges, KQED, Feb, 14, 2019 (available as of March 4, 2019 at

7
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QED'S REQUESTS AND THE CHP'S STEADFAST OBSTRUCTION
24, : :
bt wiia 3 records through a joint
juest wath the California News Coalition. Attached herelo as AR ke 2 Sroa and =
: e J COITe

25.

On January 1. 2019, KQED submitted a request for

In particular, KQED's request sought:

. ‘ = - " al by
copy of the January 1, 2019 request by KQED through the California News Coalition

Records from Jan. 1, 2014 1o Dec. 31, 2018 of sustained findings that a peace

officer, including those employed by the California Highway Patrol committed

sexual assault or dishonesty-related misconduct. The response should

reasonably include all applicable records specified by statute, including but not

limited to: all investigative reports; photographic, audio and video evidence;

transcripts and recordings of interviews; all materials compiled and presented

for review to the district attorney or to any person or body charged with

determining whether to file criminal charges against an officer in connection

with an incident. or whether the officer’s action was consistent w ith law and

agency policy for purposes of discipline or administrative acti

on, or what

discipline to impose or corrective action to take documents setting forth

findings or recommended findings; and copies of disciplinary records relating

to the incident, including any letters of intent to impose discipline, any

documents reflectin
ss, and letters indicating final imposition of discipline or other

proce

“Records from Jan. 1, 2014 to present relating to the report, investigation, or

findings of incidents in which the use of force by a peace officer or custodial

documentation reflecting implementation of corrective actio

g modifications of discipline due to the Skelly or grievance

n”: and

officer against a person resulted in death, or in great bodily injury. The

response should reasonably include all applicable records specified by statute,
including but not limited to: all investigative reports: photographic, audio and
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video evidence: transer
- seripts and recordings of | i
nterviews: putc
« Mulopsy reports; all
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against an officer in connection with an incident. ar whether the offices’s action
wis consistent with law and agency policy for purposes of discipline or |
administrative action, or what discipline to impose or corrective action to take; I
documents setting forth findings or recommended findings; and copies of |
disciplinary records relating to the incident, including any letters of intent to |
impose discipline, any documents reflecting modifications of discipline due to
10 the Skelly or grievance process, and letters indicating final imposition of
I discipline or other documentation reflecting implementation of corrective
[ action.” (footnotes omitted),
13 26. KQED also offered to accept index(es) of cases to which responsive records

14 | relate, so that KQED could further focus its request with the agency’s assistance pursuant to

15| Gov't Code § 6253.1. Exhibit A at 1-2.
16 27.  To the extent the CHP maintains existing index(es), database(s), or list(s) of

17 cases to which responsive records relate, KQED separately requested such index(es),
18| database(s), or list(s). subject to any appropriate redactions o remove information exempt

191 from disclosure. Exhibit A at 2-3.
20 28, OnJanuary 9, 2019, KQED, through the CNC wrote to Janelle Dunham (P10)

21| and Robert Nacke (P10) to follow-up on the status of the CPRA request. Attached as Exhibit

22| B is a true and correct copy of this correspondence.

23 29.  OnJanuary 14, 2019, the CHP’s Office of Risk Management responded that it
14 Il will take time for the CHP to search for responsive records and that the CHP was taking an
5[ additional 14 days to respond. Attached as Exhibit C is a true and correct copy of this

correspondence.
30.  OnJanuary 28, 2019, the CHP Office of Risk Management wrote that “the
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this Department .  _ it is estimated that the fjrst production

. of records
will take place on May 3, 2019 " Attached ay Fx) R
: 0 as Exh
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4 il (8]
Jil. 1M ) : AR
av 1, 2009, inn letler from Mr. J.R. Daolce, Captain and Commander

CHP Office of Risk M; ] ' i
sk Management, the CHP unilaterally extended the production deadline to \

June 3, 2019. At )
wly - HL'! I ] R
ved as Exhibit E is a true and correct copy of this correspandence. |

&
7 32, - LQF
On June 3, 2019, KQED reporier Alex Emslie. through an email to the CHP, |
8 foll status CHP?
owed up on the status of the CHP's promised production on June 3. Attached as Exhibit F ‘
9{ isatrue and correct copy of this correspondence. |
10 - i i \
33. On June 10, 2019, the CHP, once again, unilaterally extended its deadline until
I August 5, 2019, to produce responsive records to KQED, more than six months after KQED's

2 _— - -
12 | CPRA request. Attached as Exhibit G is a true and correct copy of this correspondence.

15 34.  On June 14, 2020, on behalf of KQED, reporter Alex Emslie responded that the

e L P

—

14| CHP's purported “August” production is “entirely unacceptable™. The same day, KQED
15§ reporter Sukey Lewis wrote separately to note that a “rolling production” from the CHP is

16 | acceptable. Attached as Exhibit H is a true and correct copy of this correspondence.

17 35.  On August 5, 2019, Ms Lewis wrote to Captain Dolce to request a status

18 || update. Attached as Exhibit I is a true and correct copy of this correspondence. In response,

19| the CHP produced a three page list of records available for release pursuant to Penal Code

20{ 832.7. Attached as Exhibit J is a true and correct copy of this list.

21 36.  On August 6, 2019, Ms. Lewis, in an email response to the CHP, wrote to note
that the CHP has sent her “the wrong letter” in response to KQED's request and that the
23| records to be produced by the CHP to KQED are from the wrong time-range. Attached as

4 | Exhibit K is a true and correct copy of this correspondence.

37.  On August 6, 2019, the CHP sent an email attaching a letter identifying “a list

of records currently available for release and the cost to obtain them.” Attached as Exhibit L

is a true and correct copy of this correspondence.
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3B,

On August 8. 2019, reporier Tho

1o note that the records an

mas Peele, 3 member
CHp

of the CNE, wrote 1o the
NOL responsive 1o UNC g CPR
timeframe requested by KQED s January 1, 20

the list wepe

A request and are
3 ¥ outside of the

9 CPRA request. My, Pecle also
4 objected to the Proposed costs tg he charged by the CHp. Attached as Exhibit M is g true and
51 correct copy of this correspondence,
[ 39, On Se

ptember 30, 2019, on behalf of the CNC, Mr. Emslie
¢ been provided by the CHP,
8 Anached as Exhibit N

Wrote (o note that
74 no records haw

in response to the January 1. 2020 CPRA request,
is a true and correct copy of this correspondence.

9 40, On October 11, 201 9. in an email, the CHP responded that it is providing a list

10| of records currently available and the Cost to access them. Attached as Exhibit O is a true an

-9 Il correct copy of this correspondence,
'-j‘ 12 41. On October 11, 2019, reporter Mr. Emslie, on behalf of the CNC, responded by
13 | email that the CHP failed to include the promised list of records purportedly available.
| 14§ Attached as Exhibit P is a true and correct copy of this correspondence.
15 42, On November 1, 2019, in a letter, the CHP wrote that responsive records of
16 | 2,609 pages are now available on a compact disc, with separate costs for printed *.-'cu;t\rd.fa and
I7§ audio and video recordings. Attached as Exhibit Q is a true and correct copy of this
19 mnﬁpr ?dﬂnEZn November 1, 2019, on behalf of KQED, Mr. Emslie responded and objected
20§ to the CHP’s proposed charges and to its production of older records before newer :,qui:k:::
21 | records are produced. Mr. Emslie also asked the CHP for information about how the agenc

: i - \ ‘I '. i

#] Risa true and correct copy of this correspondence.

‘mslie’ 1,2019
44 On November 12, 2019, in a letter response to Mr. Emslie’s November
request, the CHP responded that it has no records of the agency’s direct cost of
| ' ence.
duplication. Attached as Exhibit S is a true and correct copy of this correspond




ﬂl'.l Nummh:‘_ 2?
: 2019, i
Produceg, and requesgeg a cost of a letter, 1he CHp identifigq additiong Tovorids
4 . # 5t of $1,207 for Printed records or $5 0 . ords to be
2 e pages, A"“Chm_l . i B s o OF & cogmn ot dix
il 45 Exhibit 5 15.@ Irue gng turrect copy of this PR foy
Ponse, Mr, Emslje i 1 B ""'”""'"PUTHJEIIE-.:_ 1
‘Mmmediatety Sent the CHp 4 Personal check Attach .
true and COMTCCE Copvy o s : ached as Exhibit U is &
PY of this check whi
" ch hﬂﬁ. b 1 Dartiallv
“h partially redacted 1 exclude Mr. Emslic’s

address and hanki
g anking ace o :
£ account m!nnnauun, O information and belief, M. Emslie’s check to

46, OnD
S 2019, KQED reporter Sukey Lewis wrote o the CHP 1o

I} copy of this correspondence.
On December 23,2019, the CHP wrote that as of that date, Mr. Emslie’s check

12 47,
and correct copy of this

the CHP. Attached as Exhibit W is a true

13§ has not been received by
ious correspondence with CHP. and

14| correspondence. M. Emslie then reviewed the prev

was now available. Mr. Emslie promptly sent the CHP

I5| realized that a second batch of records

a personal check for the second set of records. Attached as Exhibit X is a true and correct

16
17 copy of this check, which has been partially redacted to exclude Mr. Emslie’s address and
18 | banking account information. On information and belief, Mr. Emslie’s check to the CHP was

19§ cashed on January 16, 2020.
On February 26, 2020, after Mr. Emslie had several telephone calls with CHP

20 48.
21 || representatives, Mr. Emslie sent a letter confirming that, to date, no records had been received
22| by KQED in response to the CPRA request sent to the CHP over a year ago. Within this letter,

in order to help identify the scope of the CHP’s responsive records, Mr. Emslie requested

access to “any record in possession of the CHP main office and/or any of its divisions that
catalogues or indexes responsive case files at the CHP.” The letter also referenced the

requirement found in California Government Code Section 6253.1 that the agency assist Mr.

Emslie to locate responsive records. Attached as Exhibit Y is a true and correct copy of this

correspondence.
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A, Penal Code g LER R

) and ithe Californija {‘unﬂhulinn fequire the

disclosure of the records requested by KOFD
R )
The ¢ HP's repeated .
by : Peated and sieqq fast failure 1o Provide the regy i
A = o ’ ‘ i Ested records
P ode § 832 7, b, and Article [ 8 3 ofthe ( alifornig ¢
i . 9 Lonstitution,
KOQED therefore requests the follow ing relief:

! I'hat the Cou ;
¢ Co L it of
UL 15sue a wrig of muandate directing the CHp o promptly provide

KQED with all reque
sl requested records €xcept those records or pans thereof that the Court

determines may lawfully be w ithheld:

> )
2 That the Court award KQED its altomey’s fees and costs under Gov't Code 8

6259 and any other applicable statutes or basis;

= For all other and further relief that the Court deems proper and just.

DAVIS WRIGHT TREMAINE LLP

DATED- May 8, 2020
Thomas R. Burke
P % ‘ J'Il, 1 ,'III
By: V] AL § ) —
Thémas K. Burke

Attorneys for Plaintiff KQED Inc.
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