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UNITED STATES OF AMERICA
BEFORE THE

FEDERAL ENERGY REGULATORY COMMISSION

Jordan Cove Energy Project L.P. ) Docket No. CP17-495-003
Pacific Connector Gas Pipeline, LP ) CP17-494-003

PROTEST OF THE
OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY

IN OPPOSITION TO
JORDAN COVE’S PETITION FOR DECLARATORY ORDER

Pursuant to Rule 211 of the Federal Energy Regulatory Commission's (“FERC” or

“the Commission”) Rules of Practice and Procedure, 18 C.F.R. § 385.211, the Oregon

Department of Environmental Quality (“DEQ”), submits this Protest in Opposition to the

Petition for Declaratory Order (“Petition”) filed by Jordan Cove Energy Project L.P.

(“JCEP”) and Pacific Connector Gas Pipeline, LP (“Pacific Connector”) (collectively

referred to as “Jordan Cove”), in the above-captioned matter dated April 21, 2020 and

duly noticed May 5, 2020, related to the construction and operation of the Jordan Cove

Liquified Natural Gas (“LNG”) Terminal authorized by the Commission under Section 3

of the Natural Gas Act (“NGA”), 15 U.S.C. § 717b, and for the construction and

operation of the Pacific Connector Pipeline under Section 7 of the NGA, 15 U.S.C. §

717f (collectively, “FERC authorizations”).1

1 DEQ is already a party to these proceedings, having filed a Notice of Intervention on
October 26, 2017. In addition, to the extent that Jordan Cove in its Petition, Attachment D,
includes documents relied upon in this Protest, DEQ will cite to the numbering in that
Attachment D; otherwise, DEQ refers to separate Exhibits attached hereto.
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The Commission should reject Jordan Cove’s request in its Petition for a

declaratory ruling that DEQ has waived its authority pursuant to the Clean Water Act

(“CWA”) Section 401, 33 U.S.C. § 1341 (“Section 401”), and reaffirm Jordan Cove’s

obligation to obtain the necessary water quality certification under Section 401 (“401

certification”), because Jordan Cove never submitted a request for 401 certification, to

DEQ, for FERC authorizations. As a result, the certification time period for such

authorizations has not commenced.

The text of Section 401 requires all federal agencies to obtain 401 certification

from the applicable state certifying agency prior to issuance of any federal license or

permit that may result in a discharge to U.S. waters. Section 401 does not apply the 401

certification requirement to a project: certification is required for issuance of each and

every federal license or permit that may result in a discharge to navigable waters. Here,

in this proceeding, a 401 certification is required for Jordan Cove’s FERC authorizations,

because the record establishes that FERC authorizations – distinct from authorizations by

the U.S. Army Corps of Engineers (“Corps”) – may result in discharges to navigable

waters. This accords with Commission precedent where 401 certification is required

(separate from 401 certification required for issuance of Corps permits) for both upland

and in-water activities prior to commencement of LNG terminal and natural gas pipeline

construction activities that may result in discharges to navigable waters.2

2 See Millennium Pipeline Co., LLC, 161 FERC ¶ 61186, at PP 31-32 (2017) (noting
distinction between when pipeline authorized by FERC requires 401 certification and where
in contrast such construction also requires an individual Corps section 404 dredging and
discharge permit that may also require 401 certification). Notably, Virginia refers to 401
certifications for FERC authorizations as being for “upland” activities. See Appalachian
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The text of Section 401 further provides that a state certifying agency’s time for

issuing or denying a 401 certification for a specific federal license or permit commences

upon “receipt” of that federal license or permit applicant’s request for certification, and

that a state certifying agency’s failure to act prior to the applicable deadline results in

waiver of the state’s 401 certification rights for “such Federal application.”3

Here, as distinguished from all of the Commission’s recent precedent involving

waiver of 401 certification, Jordan Cove has not provided to the Commission a copy of

its application to DEQ for 401 certification for its FERC authorizations. Nowhere in the

45 pages of its Petition or the 841 pages of exhibits on the record is there a “request for

certification” from Jordan Cove to DEQ for the FERC authorizations. Jordan Cove does

not claim that it submitted to DEQ – as required by the CWA and State law – an

application for 401 certification either for the FERC’s approval of a license authorizing

the construction and operation of the LNG terminal and associated facilities under

Section 3 of the NGA or for the FERC’s approval of a Certificate of Public Convenience

and Necessity for pipeline construction pursuant to NGA Section 7. On this point, the

D.C. Circuit is clear: “Th[e] language [of CWA Section 401(a)(1)] clearly expresses a

congressional intent to place the burden of requesting a state water quality certification

on the license applicant. Only after a request has been made can a state waive its

certification right.”4 In that case, the court found that a state certifying agency’s actual

Voices v. State Water Control Board, 912 F.3d 746, 751-52, 754 (4th Cir. 2019) (explaining
the distinction between Section 401 Upland Certification and its separate certification issued
for required Nationwide Permit for pipeline by that state certifying agency).
3 33 U.S.C. § 1341(a)(1) (2020) (emphasis added).
4 State of N.C. v. FERC, 112 F.3d 1175, 1184 (D.C. Cir. 1997) (emphasis added).
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knowledge of the project was immaterial, explaining that it was not the “state’s duty to

request that a license applicant obtain a water quality certificate.”5 Likewise, here, the

Commission should find that Jordan Cove’s failure to request certification from DEQ for

FERC authorizations is dispositive.

In addition, to the extent that Jordan Cove’s reliance upon Georgia Strait

Crossing Pipeline LP in its Petition is a request for FERC to find DEQ has waived its 401

certification rights with respect to the Corps Section 404/10 permit,6 the Commission

should reject this invitation to unlawfully exceed its authority. A Section 404/10 permit

from the Corps is separately required for construction of the Project, but any

determination as to waiver is for the Corps’ determination. The text of Section 401

imposes an obligation on both the applicant for a federal license (to apply for

certification) and the specific federal agency issuing that license (to issue only if

certification has been granted or waived by the state’s certifying agency),7 and nothing in

the NGA allows for the Commission to evaluate a state’s compliance with another federal

agency’s regulations nor issue any judgment as to them. The Commission should adhere

to its precedent acknowledging the independent duty of the Corps to comply with the

CWA.8

5 Id. at 1183.
6 Petition, at 34-35 (arguing that despite fact it sought certification only for Corps Section
404/10 Permit that FERC may rule as to waiver for 401 certification as to the Project) (citing
Georgia Strait Crossing Pipeline LP, 107 FERC ¶ 61,065, at PP 17-18 (2004)).
7 33 U.S.C. § 1341(a)(1).
8 See Ruby Pipeline, LLC, 133 FERC ¶ 61,015, at P 22 (2010) (“To the extent the parties
challenge the Army Corps’ authority to issue a section 404 dredge and fill permit or the
process of obtaining the permit, the parties must seek redress with the Army Corps.”).
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For all of the reasons stated herein, the Commission should find Jordan Cove did

not submit an application for 401 certification for FERC authorizations; therefore, no

certification time period commenced for such federal application, and Jordan Cove’s

petition should be denied.

I. BACKGROUND

On September 21, 2017, JCEP filed an application with the Commission seeking

authorization under Section 3 of the NGA to site, construct, and operate a new LNG

export terminal and associated facilities in Coos Bay, Oregon. On that same day, Pacific

Connector filed an application with the Commission under Section 7 of the NGA for

certificates of public convenience and necessity to construct and operate a new 229-mile

interstate natural gas pipeline to connect the above-described LNG export terminal to

existing interstate natural gas pipelines.

On October 23, 2017, Jordan Cove provided DEQ a courtesy copy of its

applications to the Corps for a CWA, Section 4049 permit, and for a permit pursuant to

the Rivers and Harbors Act, Sections 10 and 1410 (collectively referred to herein as a

“Section 404/10 permit”) for both JCEP and Pacific Connector related to the construction

of the Project.11 On October 24, 2017, Tyler Krug, District Engineer for the Corps,

notified DEQ that the Corps had received this submittal.12 The subject of the email

9 33 U.S.C. § 1344.
10 33 U.S.C. §§ 403 and 408.
11 Exhibit A, Decl. of Mary Camarata ¶ 7; see also Email from Derik Vowels, Jordan Cove,
to Tyler Krug, Corps (Oct. 23, 2017) (JC Att. D – JC00081 – 82).
12 Exhibit A, Decl. of Mary Camarata ¶ 7.
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Jordan Cove sent to the Corps on October 23, 2017, was “Jordan Cove Energy Project

Section 404/10 Permit Application, NWP-2017-41,” with first line stating, “Jordan Cove

hereby submit a combined Section 404/10 permit applications to your office . . . .”13

In early November of 2017, consistent with Corps regulations, the Corps

determined that Jordan Cove’s initial submission of its Section 404/10 permit application

on October 23, 2017, was incomplete and communicated that to DEQ.14 Between

November 2017 and May 2018, the Corps continued to request additional information

several times from Jordan Cove and communicated this to DEQ.15 In May 2018, the

Corps determined that it had received sufficient information to issue a public notice, and

therefore, on May 22, 2018, its public notice was issued stating: “Interested parties are

hereby notified the U.S. Army Corps of Engineers, Portland District (Corps) has received

an application for a Department of Army permit and permission for certain work in water

of the United States.”16 Under Corps regulations and coordinated DEQ rules, that public

13 Letter from Derik Vowels, Jordan Cove, to Tyler Krug, Corps (Oct. 23, 2017) (JC Att. D –
JC-000085). See also Email from Derik Vowels to Tyler Krug, Corps (Oct. 24, 2017) (“We
have uploaded the following additional information related to the 404 application submitted
yesterday”) (emphasis added) (JC Att. D – JC-000081).
14 Exhibit A, Decl. of Mary Camarata ¶ 8. Accord 33 C.F.R. § 325.2(a)(2) (2018) (“Within
15 days of receipt of an application the district engineer will either determine that the
application is complete (see 33 C.F.R. § 325.1(d)(9)) and issue a public notice as described in
section 325.3 of this Part * * * or that it is incomplete and notify the applicant of the
information necessary for a complete application.”); id. at § 325.2(d)(1) (“The public notice
will be issued within 15 days of receipt of all information required to be submitted by the
applicable in accordance with paragraph 325.1(d) of this Part.”). Specifically, the Corps’
regulations require that an application will not be deemed complete until it receives sufficient
information to issue its public notice, see 33 C.F.R. § 325.1(d)(10), and that notice should
include information listed in 33 C.F.R. § 325.3(a) “to give a clear understanding of the nature
and magnitude of the activity to generate meaningful comment.” See 33 C.F.R. § 325.3(a).
15 Exhibit A, Decl. of Mary Camarata ¶ 8.
16 See Joint Public Notice, Public Notice: Application for Permit and to Alter Federally
Authorized Projects, U.S. Army Corps of Engineers; Public Notice: Oregon Department of
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notice commenced DEQ’s 401 certification review for that Corps Section 404/10

permit.17 The Corps’ public notice included DEQ’s notice of application for 401

certification for that Section 404/10 Permit.18 This notice commenced the public

comment period for the Corps’ Section 404/10 permit application and the associated 401

certification from DEQ, because DEQ’s coordinated rules also provide that an application

for a Corps permit constitutes an application for 401 certification to the DEQ.19 That

public notice did not specify the applicable time period for DEQ’s certification review of

the Corps Section 404/10 permit; therefore, absent a request for extension, Corps’

regulations require 401 certification to be issued within sixty days.20 On June 22, 2018,

Environment Quality, Water Quality 401 Certification Application (May 22, 2018) (JC Att.
D – JC-000172).
17 See 33 C.F.R. § 325.2(b)(1)(ii) (“In determining whether or not a waiver period has
commenced * * * the district engineer will verify that the certifying agency has received a
valid request for certification.”). Accord AES Sparrows Point LNG v. Wilson, 589 F.3d 721,
729 (4th Cir. 2009) (finding that consistent with Corps regulations the CWA Section 401 time
period for a Section 404 permit commences upon issuance of the Corps’ public notice)
(citing 33 C.F.R. § 325.2(b)(1)(ii)).
18 See Joint Public Notice, Public Notice: Application for Permit and to Alter Federally
Authorized Projects, U.S. Army Corps of Engineers; Public Notice: Oregon Department of
Environment Quality, Water Quality 401 Certification Application (May 22, 2018) (JC Att.
D – JC-000234 – 236); see also id. at JC Att. D – JC-000183 (“Water Quality Certification: *
* * Attached is the state’s notice for a water quality certification.”).
19 See Or. Admin. R. 340-048-0032 (“The department will coordinate with the Corps in the
processing of certification applications for activities requiring permits from the Corps
pursuant to Section 404 of the [CWA], as follows: (1) An application to the Corps for a
permit constitutes an application for certification * * * (2) The Corps provides public notice
of and opportunity to comment on the applications, including the application for certification
* * * .”); see also Or. Admin. R. 340-048-0020 (“Applications for certification must be filed
with the department, except for applications filed with the Corps pursuant to OAR 340-048-
0032.”).
20 See 33 C.F.R. § 325.2(b)(1)(ii). This regulation provides:

A waiver may be explicit, or will be deemed to occur if the certifying agency
fails or refuses to act on a request for certification within sixty days after
receipt of such a request unless the district engineer determines a shorter or
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DEQ sent a request to the Corps for additional time to complete its water quality

certification review for the Section 404/10 Permit based upon the specific factual

circumstances.21 The Corps responded to DEQ on July 3, 2018, and consistent with its

regulations, determined that DEQ had until May 7, 2019, to act on Jordan Cove’s 401

certification request.22

On May 6, 2019, DEQ denied, without prejudice, the requested 401 certification

for issuance of the Corps Section 404/10 permit.23 Notably, DEQ’s denial of

certification, which DEQ provided to Jordan Cove, reiterated that contrary to Jordan

Cove’s assertions in its FERC application, DEQ has no record that JCEP and Pacific

Connector ever submitted a 401 certification application to DEQ for FERC’s

longer period is reasonable for the state to act. In determining whether or not
a waiver period has commenced or waiver has occurred, the district engineer
will verify that the certifying agency has received a valid request for
certification. * * *[I]f it appears that circumstances may reasonably require a
period of time longer than sixty days, the district engineer, based on
information provided by the certifying agency, will determine a longer period
of time, not to exceed one year, at which time a waiver will be deemed to
occur.

Id.
21 Letter from Richard Whitman, DEQ, to Colonel Aaron Dorf, Corps (June 22, 2018)
(Exhibit C).
22 Letter from Colonel Aaron Dorf, Corps, to Richard Whitman, DEQ (July 3, 2018) (JC Att.
D – JC-000241). The applicable subsection of the Corps regulation provides as follows:

[I]f * * * it appears that circumstances may reasonably require a period of
time longer than sixty days, the district engineer, based on information
provided by the certifying agency, will determine a longer reasonable period
of time, not to exceed one year, at which time a waiver will be deemed to
occur.

33 C.F.R. § 325.2(b)(1)(ii).
23 Oregon Dept. of Envtl. Quality, Jordan Cove Water Quality Certification Decision (issued
May 6, 2019), FERC Docket Accession # 20190507-5008 (JC Att. D – JC-000598 – 810)
(referred hereinafter as “DEQ’s Order of May 6, 2019”).
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authorization to construct and operate the LNG terminal and associated facilities pursuant

to Section 3 of the NGA or for the issuance of a certificate of public convenience and

necessity required for construction and operation of the pipeline pursuant to Section 7 of

the NGA.24 For example, in the required exhibits to Jordan Cove’s original FERC

applications, Jordan Cove indicates the “Filing Date” for its state 401 water quality

certification application as “October 2017.”25 Since the FERC application was filed on

September 21, 2017, the stated date constitutes an anticipated filing date.26 Any such

24 Id. at *12 (“DEQ notes that it has not received an application for [water quality
certification] for issuance of a FERC permit or license associated with the Project.”) (JC Att.
D – JC-000610); see also Exhibit B, Decl. of Keith Andersen ¶ 7. DEQ’s Order of May 6,
2019 is consistent with its letter to FERC, which was provided to other federal agencies and a
Jordan Cove representative Rose Haddon, on March 20, 2018, that indicated that DEQ had
not received an application for 401 certification for activities outside of Corps’ jurisdiction
that may result in discharges to navigable waters, and a warning that federal agencies ensure
it communicates to the applicant the necessity of obtaining certification from DEQ. Exhibit
A, Decl. of Mary Camarata ¶¶ 7, 10, 18; Letter from Mary Camarata to Kimberly D. Bose,
Secretary, FERC (Mar. 20, 2018) (JC Att. D – JC-000161-62).
25 See Jordan Cove, Application for Authorizations Pursuant to Section 3 of Natural Gas Act,
at *171 (Ex. H) (Sept. 21, 2017) FERC Docket Accession No. 20170921-5142; Jordan Cove,
Abbreviated Application for Certificate of Public Convenience and Necessity and Related
Authorizations, at *72 (Ex. J) (Sept. 21, 2017) FERC Docket Accession No. 20170921-4010.
26 Accord 18 C.F.R. § 157.14(a)(13) (requiring application to include listing of when
applications for federal authorizations, including state delegated authority, were filed or are
anticipated to be filed); 18 C.F.R. § 153.8(a)(9) (requiring same). Notably, the submission of
Corps Section 404/10 permit materials on October 23, 2017, which specifically requires the
applicant to list other certifications required from state or local agencies, also states that
“certain activities that require a Corps permit also require 401 Water Quality Certification
from Oregon DEQ,” and yet the applicant wrote “TBD” for the date it will/has applied for
such certification. See Section 404/10 Permit Application and Supplemental Information
filed with the U.S. Army Corps of Engineers of Jordan Cove Energy Project L.P. and Pacific
Connector Gas Pipeline, LP under CP17-494 and CP17-495, at *86 (Part 1: App. M) (Oct.
23, 2017) FERC Docket Accession No. 20171211-5172 (excerpted page attached hereto as
Exhibit D).
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401 certification application for FERC authorizations must be sent directly to DEQ,27 and

DEQ never received a 401 certification application for those FERC authorizations.

Accordingly, in DEQ’s Order of May 6, 2019, DEQ suggested that if Jordan Cove

“does resubmit an application, Jordan Cove clearly indicate in such a submittal whether

the applicant is seeking certification for purposes of the permits and licenses for the

Project pending before both FERC and the Corps.”28

To reiterate, DEQ received a copy of an email Jordan Cove sent to the Corps on

October 23, 2017, transmitting application materials for a Corps Section 404/10 permit,

and on October 24, 2017, DEQ received an email from the Corps indicating the Corps’

receipt of such materials from Jordan Cove.29 As described above, the Corps deemed that

Corps Section 404/10 permit submittal incomplete; therefore, in accordance with DEQ’s

rules and consistent with the applicable Corps regulation, DEQ did not receive a 401

certification application from Jordan Cove for the applicable Corps Section 404/10

permit in October of 2017. Instead, DEQ received a 401 certification application at the

time the Corps determined JCEP’s and Pacific Connector’s application constituted a valid

request for certification and issued the joint public notice on May 22, 2018.30 To date,

27 See Or. Admin. R. 340-048-0020(1) (“Applications for certification must be filed with the
department, except for applications filed with the Corps pursuant to OAR 340-048-0032.”).
28 Letter from Richard Whitman, DEQ, to Derek Vowels, Jordan Cove (May 6, 2019) (JC
Att. D – JC-000601).
29 Exhibit A, Decl. of Mary Camarata ¶ 7.
30 See 33 C.F.R. § 325.2(b)(1)(ii). Accord AES Sparrows Point LNG v. Wilson, 589 F.3d 721
(4th Cir. 2009) (upholding this interpretation of commencement of Clean Water Act section
401 water-quality certification time period as a permissible construction of the statute).
While irrelevant to this proceeding before FERC with respect to its authorizations that may
result in discharges into U.S. waters, it is notable that under the terms of Section 401 and
applicable Corps regulations thats before the Corps determines it has received a complete
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Jordan Cove has not reapplied for a 401 certification for issuance of the required Section

404/10 permit from the Corps, nor has Jordan Cove applied to DEQ in the first instance

for 401 certification for its FERC authorizations.

On March 19, 2020, the Commission issued an order approving the construction

and operation of the Project (“Order”), subject to Environmental Condition No. 11, which

requires JCEP and Pacific Connector to “file with the Secretary documentation that it has

received all applicable authorizations required under federal law (or evidence of waiver

thereof).”31 On April 21, 2020, one day following the deadline for submission of any

request for rehearing by any party to that proceeding, Jordan Cove filed a Petition for

Declaratory Order that Jordan Cove has satisfied that Environmental Condition No. 11,

asserting “a Section 401 water quality certification from [DEQ] that the potential

discharges associated with the proposed Project will meet applicable water quality

provisions is no longer required because the requirement to secure the Section 401

certification has been waived.”32

On May 5, 2020, the Commission issued Notice of Jordan Cove’s Petition,

requiring comments be filed by June 4, 2020.

application for a license or permit in accordance with its regulations, Jordan Cove is not an
“applicant for a Federal license or permit.” See 33 U.S.C. § 1341(a)(1). Therefore, it is
axiomatic Jordan Cove could not apply for 401 certification for a federal permit (i.e., be an
“applicant for a Federal license or permit” under Section 401) until the Corps determined it
had received such an application and published public notice of same.
31 Jordan Cove Energy Project L.P., Pacific Connector Gas Pipeline LP, 170 FERC 61,202,
at *79 (App. – Envtl. Conditions No. 11) (Mar. 19, 2020) (referred to hereinafter as
the “Order”).
32 See Petition, at 3 (emphasis added).
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II. PROTEST

The Commission should reject Jordan Cove’s Petition, because it requests the

Commission take an action inconsistent with the clear text of Section 401, FERC

precedent, and case law that upholds the authority of state certifying agencies in assuring

that water quality standards approved under the federal CWA are not violated as a result

of a federal agency’s authorization. “State certifications under [Section] 401 are essential

in the scheme to preserve state authority to address the broad range of pollution.”33

Jordan Cove’s requested declaratory ruling disregards the clear terms of Section 401, and

seeks to relieve FERC of its obligation to assure that projects it authorizes comply with

applicable water quality requirements. The Commission should wholly reject the request

made by Jordan Cove in this Petition as inconsistent with law.

A. The time period for a CWA Section 401 certification commences only when
the applicant for a federal license or permit requests 401 certification for that
federal license or permit.

CWA Section 401 provides:

Any applicant for a Federal license or permit to conduct any activity
including, but not limited to, the construction or operation of facilities,
which may result in any discharge into the navigable waters, shall provide
the licensing or permitting agency a certification from the State in which
the discharge originates or will originate * * * that any
such discharge will comply with the applicable provisions of
sections 1311, 1312, 1313, 1316, and 1317 of [the CWA]. * * * If
the State * * * fails or refuses to act on a request for certification, within a
reasonable period of time (which shall not exceed one year) after receipt
of such request, the certification requirements of this subsection shall be
waived with respect to such Federal application. No license or permit

33 S.D. Warren v. Maine Bd. Of Envtl. Prot., 547 U.S. 370, 386 (2006) (holding a dam does
raise a potential for a discharge into navigable waters such that state certification approval is
required prior to issuance of a FERC license).
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shall be granted until the certification required by this section has been
obtained or waived as provided in the preceding sentence.34

This text establishes two points relevant to this Petition. First, it provides that the

federal-license applicant must request 401 certification for the specific federal license

that may result in a discharge to navigable waters. And second, it ties the 401

certification (and any waiver thereof) to “a federal license or permit,” and not to a

project.

With respect to the first point, the D.C. Circuit Court of Appeals held that a state

certifying agency’s awareness of a project that requires 401 certification is not sufficient

to commence the statutory one-year period for exercise of its certification rights, because

the text of Section 401 places the burden of applying for 401 certification on the

applicant for the federal license or permit.35 Specifically, this court explained that the last

sentence of Section 401 – that “[n]o license or permit shall be granted until the

certification required by this section has been obtained or waived as provided in the

preceding sentence” – “clearly expresses a congressional intent to place the burden of

requesting a state water quality certification on the [federal] license applicant.”36 In that

case, the state was aware of the project, intervened in the FERC proceeding, and

participated in the National Environmental Policy Act process related to that project, and

yet the court held the burden remained on the project proponent to file a certification

34 33 U.S.C. § 1341(a)(1) (emphasis added).
35 State of N.C. v. FERC, 112 F.3d 1175, 1184 (D.C. Cir. 1997) (“Th[e] language [of section
401(a)(1)] clearly expresses a congressional intent to place the burden of requesting a state
water quality certification on the license applicant. Only after a request has been made can a
state waive its certification right.”) (emphasis added).
36 Id. at 1184-85 (quoting 33 U.S.C. § 1341(a)(1)).
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application with the state.37 The court found that the text quoted above establishes that a

state cannot waive certification rights absent a request for certification from the applicant

for a federal license or permit (and then only by failing to act within the certification time

period).38

With respect to the second point, the text of Section 401 establishes a link

between 401 certification and the activities being authorized by that federal agency in

that license or permit. For example, it is the “applicant for a federal license or permit * *

* [that] shall provide the licensing or permitting agency a certification from the State in

which the discharge originates * * * that any such discharge will comply with the

applicable provisions of [the CWA].”39 Thus, the text links 401 certification to the

discharges to navigable waters authorized by that “licensing or permitting agency.”40 In

this case, the activity authorized by FERC includes the construction and operation of the

proposed LNG terminal, and the natural gas pipeline. Such activity will result in

discharges, including (but not limited to): construction stormwater, stormwater

37 Id. at 1181-82.
38 See id. at 1184.
39 33 U.S.C. § 1341(a)(1) (emphasis added). In addition, Section 401(a)(3) further supports
that Congress intended 401 certification to be specific to a federal license or permit and not a
project, because it obviates the requirement for two 401 certifications for a single project
only in specified circumstances. See id. at § 1341(a)(3) (obviating requirement for 401
certification for subsequently-issued federal license or permit necessary for operation of a
facility if that state provided 401 certification for a separate federal license or permit
necessary for construction of that facility but only if notice is provided and exceptions do not
apply).
40 See id. “Licensing or permitting agency” is defined as “any agency of the Federal
Government to which application is made for a license or permit,” with a “license or permit,”
meaning “any license or permit granted by an agency of the Federal Government to conduct
any activity which may result in any discharge into the navigable waters of the United
States.” 40 C.F.R. § 121.1(a), (b) (2018) (emphasis added).
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discharges from roadways used for construction and operation of the pipeline, and

discharge of process and cooling water associated with liquefaction of LNG and the

loading of vessels that transport LNG. These discharges are distinct from discharges

associated with activities subject to Corps regulation and authorized by, for example, a

CWA Section 404 permit. In short, the text of Section 401 links 401 certification to each

federal license or permit that authorizes discharges, and not to a Project, because each

federal license or permit authorizes distinct discharges that the CWA was intended to

ensure were not permitted absent a state’s determination of compliance with applicable

water quality standards.41

Further, with respect to waiver, the text of Section 401 links the loss of

certification conditioning authority to the specific federal license or permit, stating: “after

receipt of such request, the certification requirements of this subsection shall be waived

with respect to such federal application.”42 “Such” means “of the character, quality, or

extent previously indicated or implied.”43 Thus, as previous Commission and judicial

decisions have found “after receipt of such request” means after receipt of a request for

41 Significantly, this statement does not mean that a state certifying agency may not choose to
provide a single certification for multiple federal licenses or permits, see infra Part II.B.ii.c.
Accord Appalachian Voices v. State Water Control Board, 912 F.3d 746 (4th Cir. 2019)
(recognizing broad discretion of state certifying agency in issuing 401 certifications). This
statement only means that the clear text of the CWA Section 401 provides that the
certification time period does not commence with respect to the 401 certification required for
that federal license or permit until a request has been made by the applicant for such
certification.
42 33 U.S.C. 1341(a)(1) (emphasis added).
43 “Such.” Merriam-Webster.com Dictionary, Merriam-Webster, https://www.merriam-
webster.com/dictionary/such. Accessed 26 May. 2020.
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401 certification by the federal license or permit applicant,44 likewise, the waiver of

certification rights is similarly linked to the previously mentioned application for a

federal license or permit authorizing discharges into navigable waters.

In sum, Section 401 requires Jordan Cove to request 401 certification from DEQ

for the NGA authorizations it sought from the Commission, and absent a request, the

certification time period associated with such authorizations did not commence. Thus,

because Jordan Cove failed to apply to DEQ for certification for FERC authorizations,

the Commission cannot find waiver of such certification rights has occurred.

B. DEQ has not waived certification rights for FERC authorizations because
Jordan Cove never submitted a request to DEQ for 401 certification for
FERC authorizations.

The Commission should find that Jordan Cove has not yet satisfied

Environmental Condition No. 11, because Jordan Cove did not submit to DEQ an

application for 401 certification for FERC authorizations in October of 2017, or at any

time since then.

In Oregon, DEQ is the state certifying agency for CWA Section 401.45 DEQ is

the state agency charged by the Oregon Legislature to implement the CWA.46 DEQ’s rule

44 See State of N.C. v. FERC, 112 F.3d 1175, 1184 (D.C. Cir. 1997) (“Only after a request has
been made can a state waive its certification right, and then only by refusing to respond to the
request within a reasonable period of time.”). Accord Millennium Pipeline Co, LLC, 161
FERC ¶ 61,186, at P 38 (2017) (explaining plain meaning of this phrase as “the day the
agency receives a certification application”).
45 See 40 C.F.R. § 121.1(e) (defining certifying agency as meaning “the person or agency
designated by the Governor of a state, by statute, or by other governmental act, to certify
compliance with applicable water quality standards.”).
46 See Or. Rev. Stat. § 468B.035(1) (“The Environmental Quality Commission may perform
or cause to be performed any acts necessary to be performed by the state to implement within
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provides that applications for 401 certification – other than applications for 401

certification for federal permits issued by the Corps – are to be submitted to DEQ.47

Consistent with Section 401, this rule links the applications for 401 certification to a

specific federal license or permit sought and to the federal licensing or permitting agency

that will receive the requested 401 certification from DEQ and incorporate it into its

respective license.48

Under the NGA, CWA Section 401 certification falls within the definition of a

Federal Authorization.49 Jordan Cove used clear language in its application for other

required Federal Authorizations.50 For example, the cover letter for the FERC

the jurisdiction of the state the provisions of the Federal Water Pollution Control Act, P.L.
92-500, as amended, and federal regulations or guidelines issued pursuant to the Act.”).
47 See Or. Admin. R. 340-048-0020(1) (“Applications for certification must be filed with the
department, except for applications filed with the Corps pursuant to OAR 340-048-0032.”)
(emphasis added).
48 See Or. Admin. R. 340-048-0020(1), (2)(g)-(h) (specifying requirements for application
based upon whether federal license or permit is issued by the Corps or another federal agency
as well as requesting information from federal license or permit applicant about their federal
license or permit application and any notices or other relevant information from the
applicable federal licensing or permitting agency). See 40 C.F.R. § 121.1(b) (“Any agency of
the Federal Government to which application is made for a license or permit.”).
49 Specifically, the term is defined as

[T]he term “Federal authorization”— (1) means any authorization required
under Federal law with respect to an application for authorization
under section 717b of this title or a certificate of public convenience and
necessity under section 717f of this title; and (2) includes any permits, special
use authorizations, certifications, opinions, or other approvals as may be
required under Federal law with respect to an application for authorization
under section 717b of this title or a certificate of public convenience and
necessity under section 717f of this title.

15 U.S.C § 717n(a) (2018). 
50 See Letter from Derik Vowels, Jordan Cove, to Tyler Krug, Corps (Oct. 23, 2017), at 1
(“Jordan Cove LNG, LLC hereby submit a combined Section 404/10 permit applications to
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application for Jordan Cove Energy states: “Pursuant to Section 3(a) of the [NGA],

Jordan Cove Energy Project L.P. (JCEP) hereby files this application for authorization to

site, construct, and operate certain liquefied natural gas facilities located on the bay side

of the North Spit of Coos Bay, Oregon.”51 In contrast to that clear request, Jordan Cove

did not make any comparably clear statement requesting from DEQ 401 certification for

its FERC authorizations. DEQ did not receive any document that makes such a request,

and Jordan Cove’s record is replete only with its request for 401 certification for the

Corps Section 404/10 Permit.52

your office for their Jordan Cover [sic] Energy Project (JCEP) and Pacific Connector Gas
Pipeline (PCGP) projects.”) (JC Att. D – JC-000085).
51 See Jordan Cove, Application for Authorizations Pursuant to Section 3 of Natural Gas Act,
at *1 (including Letter from Natalie Eades, JCEP, to Kimberly Bose, FERC) (Sept. 21, 2017)
FERC Docket Accession No. 20170921-5142.
52 See Email from Mary Camarata, DEQ, to Rose Haddon, Jordan Cove (May 1, 2017)
(setting forth email chain that starts with email from Rose Haddon referring to the JCEP
terminal and Pacific Connector pipeline altogether in one Corps application, with consistent
references throughout to the subject being 401 certification for Corps Section 404/10 permit)
(JC Att. D at JC-000054-58); Letter from Derik Vowels, Jordan Cove, to Tyler Krug, Corps
(Oct. 23, 2017) (submitting to Corps Section 404/10 permit application materials) (JC Att. D
– JC-000085); Email from Derik Vowels to Tyler Krug, Corps (Oct. 24, 2017) (“We have
uploaded the following additional information related to the 404 application submitted
yesterday”) (emphasis added) (JC Att. D – JC-000081); Letter from Derik Vowels, JCEP, to
Mary Camarata, DEQ, at 1 (Feb. 6, 2018) (Subject Line referencing “NWP-2017/41” and
stating “this package is a supplement to the Section 404/10 permit application provided to the
U.S. Army Corps of Engineers (Corps) on October 23, 2017.”) (JC Att. D – JC-000105); id.
at JC Att. D – JC-000107 – 140 (including header that reads “Water Quality Considerations –
Implications for Clean Water Act Sections 401 and 404 Permitting”); Email from Derik
Vowels, Jordan Cove, to Mary Camarata, DEQ (Feb 7, 2018) (“The 401 water quality
package contains the same 404-10 application submitted to USACE on 10/23/2017 along
with subsequent responses to USACE data requests on 12/1/2017 and 12/6/2017.”) (JC Att.
D – JC-000144); Letter from Tony Diocee, JCEP, to Mary Camarata, DEQ, at 1 (Sept. 25,
2018) (“Under DEQ regulations, these requested authorizations submitted to the Corps also
constitute a request to DEQ for certification pursuant to Section 401 of the federal Clean
Water Act. * * * This request for certification is based on the pending application to the
Corps as supplemented and other information regarding the Project previously provided to
DEQ.”) (JC Att. D – JC-000267); Letter from Tajvinder S. Diocee, JCEP and Pacific
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DEQ was consistent and clear in its communications with Jordan Cove that DEQ

was processing a 401 certification for the Corps Section 404/10 permit, stating that

“[DEQ] is currently reviewing an application from Jordan Cove [] for Clean Water Act

section 401 water quality certification for a Section 404 permit from the U.S. Army

Corps of Engineers necessary for construction of the [Project].”53 Moreover, DEQ was

communicating with the Corps at all times about DEQ’s processing and evaluation of the

Corps Section 404/10 permit 401 certification,54 not FERC. DEQ’s communication to

FERC was in contrast expressly to inform the Commission that DEQ’s 401 certification

for the Corps Section 404/10 permit would not be sufficient for the Commission to issue

its authorizations under the NGA.55

Connector to Christopher Stine, DEQ (Oct. 8, 2018) (Attachment B) (“The Section 404/10
and Section 401 application materials were initially submitted to USACE and ODEQ on
October 22, 2017. The application was supplemented with additional water quality-related
materials on February 6, 2018 and May 21, 2018.”) (JC Att. D – JC-000294); Letter from
Natalie Eades, JCEP to Mary Camarata et. al, DEQ (Dec. 7, 2018) (“Jordan Cove’s prior
submittals constitute a single request for certification, with the information submitted in
February and May supplementing the original October 22, 2017, request.”) (JC Att. D – JC-
000364-365).
53 Letter from Christopher Stine, DEQ, to Derik Vowels, Jordan Cove, at 1 (Sept. 7, 2018)
(JC Att. D – JC-000278). See, e.g., Letter from Christopher Stine to Derik Vowels, Jordan
Cove (Dec. 20, 2018) (“[DEQ] is currently reviewing an application from [Jordan Cove] for
Clean Water Act section 401 water quality certification for a Section 404 permit from the
[Corps] necessary to construct [the Project].”) (JC Att. D – JC-000367).
54 See, e.g., Letter from Richard Whitman, DEQ, to Colonel Aaron Dorf, Corps (June 22,
2018) (Exhibit C). Accord Petition, at 19, 21 (acknowledging correspondence back and forth
between DEQ and the Corps).
55 Exhibit A, Decl. of Mary Camarata ¶ 10; Letter from Mary Camarata, DEQ to Kimberly D.
Bose, Secretary, FERC (Mar. 20, 2018) (“ODEQ is notifying FERC that if ODEQ issues a
water quality certification for the scope of work identified in applicant’s CWA Section 404
permit and Section 10 Rivers and Harbors Act permit application, or subsequent revision, the
certification may not be a certification, in entirety, for the purposes of the JCEP’s
application(s) for any license or certificate issued by the FERC, or any license or permit
issued by other federal agencies.”) (JC Att. D – JC00162).
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State water quality certification pursuant to Section 401 is required before the

Commission may authorize LNG terminal and pipeline construction and operation.56

The Petition does not dispute that FERC authorizations will result in discharges to

navigable waters.57 Accordingly, the Commission must deny Jordan Cove’s Petition,

because Jordan Cove never submitted “a request for certification” for the FERC

authorizations to DEQ as required by CWA Section 401.

i. Commission precedent requires submission of a written
application to commence a state certifying agency’s CWA Section
401 review time period.

The Commission’s larger body of precedent has acknowledged that a state

certifying agency’s receipt of an application for 401 certification for FERC

authorizations necessary for LNG terminal and pipeline construction is a statutory

56 See, e.g., Transco. Gas Pipe Line, Co., LLC, 157 FERC ¶ 61,095, at P 40 (2016)
(acknowledging that state water quality certification is necessary before the Commission
authorizes activities that may result in a discharge into the navigable waters). Cf.
Appalachian Voices v. State Water Control Board, 912 F.3d 746 (4th Cir. 2019) (referring to
401 certifications for FERC authorizations as being for “upland” activities).
57 See Petition, at 8, 31 (recognizing that Project will result in “discharges associated with (i)
hydrostatic testing; (ii) wastewater, and (iii) ballast water,” and noting such are outside the
Corps’ jurisdiction). Additional discharges that may result from FERC authorizations but not
the Corps Section 404/10 permit include (1) discharges from horizontal directional drilling;
(2) construction of the pipeline and access roads, particularly in riparian areas; (3) the
removal of riparian shade resulting in solar warming; (4) construction and use of roadways
and the pipeline right-of-way resulting in stormwater discharges; and (5) construction and
operation of the LNG terminal itself and associated stormwater discharges. For example, a
discharge includes the addition of heat into navigable waters. See 33 U.S.C. § 1362(16) (“The
term ‘discharge’ when used without qualification includes a discharge of a pollutant, and a
discharge of pollutants.”); id. at §1362(12) (defining “discharge of a pollutant” as “any
addition of any pollutant to navigable waters from any point source”); id. at § 1362(6)
(defining “pollutant” as “dredged soil, solid waste, incinerator residue, sewage sludge,
munitions, chemical wastes, biological materials, radioactive materials, heat, wrecked or
discarded equipment, rock, sand, cellar dirt and industrial, municipal, and agricultural waste
discharged into water.”) (emphasis added).
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prerequisite for commencement of the statutory one-year time period for 401

certification.58 The Commission has explained that in LNG proceedings an application

must be received by the state certifying agency to commence the statutory review

period.59 For example, in a FERC decision involving the Empire Pipeline, the

Commission states that “[b]inding calculation of the deadline to application receipt (as

contemplated by the statutory language) makes determining the deadline more

straightforward.”60 And “to construe section 401 as requiring anything other than a

written application is unreasonable because it requires reading ambiguity into the

statute.”61

Significantly, in one proceeding, the Commission rejected the sufficiency of a

request for 401 certification, because it lacked specificity. The Commission rejected a

hydroelectric owner/operator’s argument that sending materials related to the Project to

58 See, e.g., Millennium Pipeline Co., LLC, 161 FERC ¶ 61186, at PP 3 & 31 (2017) (noting
state certifying agency received 401 certification request and acknowledging that project did
not require an individual Corps permit such that Corps regulations were not applicable).
Constitution Pipeline Co., LLC., 162 FERC ¶ 61,014, at P 3 (2018) (acknowledging that the
pipeline project at issue in that case would result in discharges to navigable waters so as to
require 401 certification). But see Georgia Strait Crossing Pipeline LP, 107 FERC ¶ 61,065
(2004) (failing to distinguish between waiver time periods associated with separate federal
permits required for construction of pipeline project).
59 See Constitution Pipeline Co., LLC., 162 FERC ¶ 61,014, at P 16 (2018) (discussing
genesis of interpretation “that the reasonable period of time for action under Section 401 is
one year after the date the certifying agency receives a request for certification” and
explaining that the substantial benefits of that interpretation applies equally to natural gas
pipeline projects as it does hydroelectric proceedings). Accord Millennium Pipeline Co.,
LLC, 161 FERC ¶ 61,186, at P 41 (2017) (“For many of the same reasons that supported the
Commission’s adoption of this interpretation in hydroelectric proceedings, using the receipt
date [of a written application for 401 certification] as the triggering date for the one-year
period in gas proceedings provides substantial benefits.”).
60 National Fuel Gas Supply Corp. Empire Pipeline, Inc., 167 FERC ¶ 61,007, at P 20
(2019).
61 See Millennium Pipeline Co., LLC, 161 FERC ¶ 61186, at P 38 (2017).
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the applicable state certifying agency constituted a sufficient request for certification, and

the Commission instead required a clear statement requesting 401 certification.62

Likewise, here, the Commission should require specificity consistent with the terms of

Section 401, namely, an application for 401 certification for the specific FERC

authorizations sought by the federal license applicant—Jordan Cove.

ii. Being copied on an email sent to the Corps that includes a Section
404/10 Permit application is not equivalent to a “Request for
Certification” for FERC authorizations.

Jordan Cove’s entire argument is based on the erroneous contention that

commencement of the time period for 401 certification for the FERC authorizations

began by Jordan Cove’s act of copying DEQ on an email sent to the Corps that contained

application materials for a Corps Section 404/10 permit. The Commission should not

find that copying DEQ on an email transmitting that federal permit application to the

Corps constitutes a sufficient “request for certification” as that term is used in the Section

401. Distilled down to its basic premise, Jordan Cove’s argument is that sending a copy

of an application for one federal permit is sufficient to constitute a request for

certification for a different federal agency’s authorizations. This argument fails for three

62 See Joseph Martin Keating, 45 FERC ¶ 61,112, at 61,349 (1988) (examining a submission
made by an applicant, finding that given the “cover letter * * * makes no mention of water
quality certification and was sent to other agencies for a different purpose, it did not start the
time period for certification review). Note that the only federal permit at issue in that
proceeding was a FERC license; therefore, the Commission did not have any reason to
require greater specificity as to what federal license or permit required that 401 certification.
See id.
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reasons, which can be distilled down to this: wrong document, to wrong person, for

wrong permit.

Once again, all parties appear to agree that CWA Section 401 requires that

[a]ny Applicant for a Federal license or permit to conduct any activity,
including but not limited to, the construction or operation of facilities,
which may result in any discharge into the navigable waters, shall provide
the licensing or permitting agency a certification from the State in which
the discharge originates or will originate . . . .63

Nor do the parties appear to disagree that these FERC authorizations require a 401

certification because such authorizations allow activities that will result in discharges to

jurisdictional waters beyond those activities regulated by the Corps.64 Where Jordan

Cove’s argument appears to diverge from all precedent to-date is its assertion that despite

this clear language in Section 401, an applicant is required only to request 401

certification for one federal permit regardless of whether more than one federal permit

may be necessary for its project’s construction and operation. The Commission should

not be drawn into committing such legal error.

As discussed supra Part II.A, Section 401 requires certification that discharges

authorized by a federal license or permit will comply with applicable CWA requirements:

This statutory provision does not refer to certification of a Project’s discharges. For

example, it is an “applicant for a federal license or permit to conduct any activity * * *

63 33 U.S.C. § 1341(a)(1).
64 See Petition, at 8, 31 (recognizing that FERC’s authorization of the Project will result in
“discharges associated with (i) hydrostatic testing; (ii) wastewater, and (iii) ballast water,”
and noting such are outside the Corps’ jurisdiction). Accord Pacific Gas & Electric Co., 170
FERC ¶ 61,232, at P 4 n.5 (2020) (“Because here the proposal involves construction that
could result in a discharge, a [401] certification is required.”). DEQ lists additional
discharges that may also result from FERC authorizations, see supra note 57.
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which may result in any discharge into [] navigable waters” that is required to apply for

401 certification, not an applicant for a Project that may result in discharges to U.S.

waters.65 Thus, the plain text of the CWA requires each federal agency obtain 401

certification prior to issuance of any license or permit by that agency.

DEQ agrees that when the Corps provides public notice of its receipt of a Section

404 permit application that under applicable state regulations such an application also

constitutes a request to DEQ for 401 certification for that permit, but such a 401

certification is necessarily linked to and inseparable from that specific Corps Section

404/10 permit.66 DEQ did understand that Jordan Cove was requesting 401 certification

for the Corps Section 404/10 permit that would cover all activities subject to Corps

jurisdiction for both the Jordan Cove LNG terminal and Pacific Connector gas pipeline.67

But, under those same state rules, any application for 401 certification for federal licenses

or permits other than for Corps permits requires a certification application be sent

directly to DEQ.68 Jordan Cove has proffered no document that expressly requests 401

65 See 33 U.S.C. §1341(a)(1); see also supra Part II.A.
66 See Or. Admin. R. 340-048-0032 (“The department will coordinate with the Corps in the
processing of certification applications for activities requiring permits from the Corps
pursuant to Section 404 of the [CWA], as follows: (1) An application to the Corps for a
permit constitutes an application for certification * * * (2) The Corps provides public notice
of and opportunity to comment on the applications, including the application for certification
* * * .”).
67 Exhibit A, Decl. of Mary Camarata ¶ 6; See Email from Mary Camarata, DEQ to Caroline
Burda, Jordan Cove (July 19, 2017) (“I look forward to receiving the JPA. It is my
understanding that Jordan Cove will be submitting one application with two components. * *
* If we determine we can certify the project, we will develop 1 certificate with two
components. One section will be for the LNG facilities and the other section will be for the
pipeline.”) (JC Att. D – JC-000065).
68 See Or. Admin. R. 340-048-0020(1) (requiring 401 certifications to be submitted to DEQ,
other than 401 certifications relevant to Corps permits).
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certification for FERC authorizations, and certainly not a document sent to DEQ, and yet

it is undisputed that such authorizations will involve discharges to navigable waters

beyond those discharges regulated by the Corps Section 404/10 permit.69

No term in Section 401 obviates the applicant’s obligation to request 401

certification for another federal permit that is also required to be obtained before it may

proceed with construction of its proposed project. Jordan Cove’s Petition obscures this

distinction; however, applications for 401 certification are necessarily attached to and

otherwise relate to a specific federal permit for both legal and logical reasons.

a. Request for certification must be linked to a specific Federal
license or permit sought by a Federal applicant and waiver of
certification rights is linked to that specific Federal license or
permit sought by the Federal applicant.

Jordan Cove’s interpretation that 401 certification is for a Project versus a specific

federal license or permit is inconsistent with the text of Section 401. Again, Section 401

reads as follows:

Any applicant for a Federal license or permit to conduct any activity *
* * which may result in any discharge into the navigable waters, shall
provide the licensing or permitting agency a certification from
the State in which the discharge originates or will originate, * * * that any

69 For example, Jordan Cove and DEQ agree that certifications are required for both the
Corps’ permits and the FERC authorizations because each federal agency’s permits or
licenses would authorize different activities that may result in discharges to navigable waters.
See Petition, at 8, 31 (recognizing that Project will result in “discharges associated with (i)
hydrostatic testing; (ii) wastewater, and (iii) ballast water,” and noting such are outside the
Corps’ jurisdiction). DEQ agrees with Jordan Cove that those discharges may result from
FERC authorizations, and also note that the following other discharges are also likely to
occur: (1) discharges from horizontal directional drilling; (2) construction of the pipeline and
access roads, particularly in riparian areas; (3) the removal of riparian shade resulting in solar
warming; (4) construction and use of roadways and the pipeline right-of-way resulting in
stormwater discharges; and (5) construction and operation of the LNG terminal itself and
associated stormwater discharges.
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such discharge will comply with the applicable [CWA] provisions * * * If
the State * * * fails or refuses to act on a request for certification, within a
reasonable period of time (which shall not exceed one year) after receipt
of such request, the certification requirements of this subsection shall be
waived with respect to such Federal application.70

This language provides clarity on three essential points. First, the “applicant” is applying

for a Federal license or permit, and not a Project (i.e., the language does not state an

applicant for Federal licenses or permits required for a Project). Second, the “applicant

for a federal license or permit” must provide its 401 certification to “the licensing or

permitting agency,” meaning the federal agency that the applicant is applying to for that

federal permit or license. This language further clarifies that the obligation to obtain 401

certification is placed on the applicant, and the 401 certification the applicant is obligated

to obtain and provide to the federal agency must relate to that agency’s permit or license.

Third, the waiver that occurs one year from receipt of a 401 certification request, is for

“such Federal application.”71 Thus, the text clarifies that any waiver of certification

conditioning rights is relevant only to that applicant’s 401 certification request for that

federal license or permit.72 Accordingly, waiver of certification authority cannot be

construed to apply to any other Federal license or permit.

Additionally, separate 401 certification applications for different federal licenses

or permits are required, because each federal permit application will necessarily contain

different information given the varying scope of the different federal authorizations, both

in terms of the duration of the relevant federal permit or license as well as the activity

70 33 U.S.C. § 1341(a)(1) (emphasis added).
71 33 U.S.C. § 1341(a)(1) (emphasis added).
72 See 33 U.S.C. § 1341(a)(1). See also supra Part II.A and Part II.B.ii.a.
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authorized. For example, Corps Section 404 permits are for a limited time period.73 And

with respect to Section 404 permits, the Corps is authorizing construction only in

jurisdictional wetlands or waters. In contrast, FERC activities authorized under NGA

sections 3 and 7 are not time limited and involve construction and operation in both

aquatic and terrestrial environments. Separate applications for 401 certification are

required, because each certification application must specify the activities that will be

authorized by that federal agency, the applicable period of time, the discharges to

navigable waters that may result from such activities, and the proposed measures that will

be in place to ensure compliance with applicable CWA requirements.

A 401 certification application is also specific to the applicable federal permit or

license, because the state certifying agency is devising terms and conditions that will be

incorporated into that federal permit or license.74 For example, federal licenses that

authorize activities for a longer time period may warrant more complex monitoring and

adaptive management provisions. Similarly, different certification conditions may be

required for federal permits authorizing construction only, versus, construction and

operation activities. For example, DEQ rules provide that any 401 certification approval

must contain “conditions the Director [of DEQ] determines are necessary to assure

compliance with applicable standards and [other appropriate requirements of state law]

73 See 33 C.F.R. § 325.6(b) (“[W]here restoration of a waterway is contemplated, the permit
will be of limited duration with a definite expiration date.”). DEQ agrees that the Corps
Section 404/10 permit includes some authorization for ongoing routine maintenance, but this
is a far cry from the non-specified time period of authorization provided by FERC’s approval
under Section 3 and 7 of the NGA. Moreover, maintenance dredging that will occur beyond
ten years from permit issuance will require a new permit. See 33 C.F.R. § 325.6(e).
74 33 U.S.C. § 1341(d).
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for the duration of the federal license or permit.”75 Again, a 401 certification application,

e.g., request for certification, is specific to the federal license and permit, because it is the

certification conditions DEQ provides, if approved, which are incorporated into that

federal license or permit by the applicable federal agency.

Here, Jordan Cove’s argument that an application for 401 certification for a Corps

Section 404/10 permit constitutes a sufficient request for certification for FERC

authorizations ignores both the differences in the two federal authorizations as well as the

corresponding certification conditions. In sum, Jordan Cove’s assertion that DEQ

“incorrectly [asserted] that the activities described in that [Corps Section 404/10 permit]

application are merely a subset of the larger array of activities that may affect water

quality that would be governed by” FERC authorizations is unsupportable.76 FERC

authorizations will result in discharges into navigable waters that are not addressed in the

Corps’ permit application, and such authorizations will govern Jordan Cove’s activities

far into the future, which may require significantly different monitoring and adaptive

management 401 certification conditions. Jordan Cove is attempting to achieve the

outcome it wants – to proceed absent compliance with state water quality standards – by

ignoring the connection between the “request for certification” required by CWA section

401 and the federal authorization at issue – here, FERC authorizations under the NGA.

The Commission should reject Jordan Cove’s assertion that, because DEQ received a 401

certification application for a Section 404/10 permit from the Corps, DEQ has waived its

75 See Or. Admin. R. 340-048-0042(5)(g).
76 See Petition, at 16.
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401 certification rights for the FERC authorizations. The simple, inescapable fact is that

Jordan Cove did not submit a request for 401 certification to DEQ for its FERC

authorizations. Absent such a request, the applicable time period for certification under

Section 401 never commenced.

b. The Commission has consistently recognized the distinction
between 401 certification necessary for Corps permits and the
Commission’s separate Section 401 obligations and applicable
regulations.

The Commission has long recognized that pipeline projects are subject to all

applicable federal laws and that each individual federal agency has its own obligations to

comply with Section 401 of the Clean Water Act. For example, the Commission

explained that:

To the extent any activity associated with the Ruby project may result in a
discharge for which a permit is required, Ruby must obtain a permit from
the appropriate federal agency before it may engage in such activities. * *
* While this is an independent obligation on Ruby and the Army Corps,
the April 2010 Order, nevertheless, made our authorization to begin
construction contingent on Ruby first obtaining its section 404 permit
from the Army Corps.77

77 Ruby Pipeline, LLC, 133 FERC ¶ 61015, at P 22 (2010) (internal citation omitted). This
Commission decision is consistent with judicial decisions that have recognized that FERC
applicants for authorization to construct natural gas pipelines under NGA have to obtain
separate and distinct federal permits for its construction. Accord Sierra Club v. U.S. Dep't of
the Interior, 899 F.3d 260, 267 (4th Cir. 2018) (recognizing that the NGA requires applicants
“to obtain ‘any permits, special use authorizations, certifications, opinions, or other approvals
as may be required under Federal law.’”) (quoting N.Y. Dep’t of Envtl. Conservation
v. FERC, 884 F.3d 450, 452–53 (2d Cir. 2018).
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The Commission emphasized “the obligation for a licensee to seek Army Corps

authorization for [construction activities that require CWA section 404 dredge and fill

permits] is separate and independent from the Commission’s issuance of a license.”78

Further, FERC has recognized the distinction between when a 401 certification is

necessary for a Corps permit for an LNG project, versus FERC administrative

proceedings where the 401 certification sought by the applicant is for NGA

authorizations.79 Specifically, the Commission has acknowledged that the Corps has an

independent duty to comply with the CWA, and that the Corps has its own Section 401

implementing regulations that are relevant when the 401 certification at issue involves a

Corps permit. In the LNG proceeding where the Commission acknowledged that

distinction, it was evaluating a request for 401 certification for its authorizations only,

and therefore, the Commission determined whether waiver had occurred relevant to its

federal license. In contrast here, the 401 certification sought by Jordan Cove was only

for the Corps Section 404/10 permit and expressly so stated.80

78 See Ruby Pipeline, LLC, 133 FERC ¶ 61015, at P 23 n.36 (2010) (emphasis added and
citations omitted). Accord S. Cal. Edison Co., 113 FERC ¶ 61063, at P 20 (2005) (“The
issuance of a dredge-and-fill permit, where applicable, is a matter for the U.S. Army Corps of
Engineers.”) (citing Monongahela Power Co. v. Marsh, 809 F.2d 41 (D.C. Cir.), cert.
denied 484 U.S. 816 (1987)).
79 See generally Millennium Pipeline Co., L.L.C., 161 FERC ¶ 61186 (2017) (explaining that
where no Corps permit is separately required for a project its regulations are not applicable
and the Commission is the only agency interpreting the one-year waiver provision in Section
401).
80 Letter from Derik Vowels, Jordan Cove, to Tyler Krug, Corps (Oct. 23, 2017) (“Jordan
Cove hereby submit a combined Section 404/10 permit applications to your office . . . .”) (JC
Att. D – JC-000085). See also Email from Derik Vowels to Tyler Krug, Corps (Oct. 24,
2017) (“We have uploaded the following additional information related to the 404
application submitted yesterday”) (emphasis added) (JC Att. D – JC-000081).
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c. Judicial precedent distinguishes between 401 certification
necessary for Corps permits and the Commission’s separate
Section 401 obligations.

The Fourth Circuit Court of Appeals decision in Appalachian Voices v. State

Water Control Board, 912 F.3d 746, 754 (4th Cir. 2019) represents the most recent

judicial decision that recognizes that the text of Section 401 does not require a single

certification. In that case, the state certifying agency characterized the conditions

relevant to the necessary 401 certification for FERC authorizations as being for “’upland’

activities,” explaining its decision to issue two certifications, and specifically, the

“Upland Certification,” as being for “terrestrial areas that are not covered by the [Corps

nationwide permit No. 12].”81 Challengers to that state certifying agency’s decision

argued that it was required to evaluate all of the Project’s impacts on water quality in a

single certification. The court rejected this, stating: “nothing in section 401 restricts

states to a single certification proceeding, and Section 401 does not require states to

undertake a cumulative review of all probable impacts in a single proceeding.”82 This

holding recognizes the text of Section 401 does not speak to a single project 401

certification, leaving to the state certifying agency’s discretion the breadth of any 401

certification it issues.

81 Appalachian Voices v. State Water Control Board, 912 F.3d 746, 751-52 (4th Cir. 2019).
82 See id. at 754. Accord Sierra Club v. State Water Resources Control Board, 898 F.3d 383,
389-90 (4th Cir. 2018) (describing Virginia’s state laws implementing the CWA, including
its guidance to address impacts of natural gas pipeline construction from activities other than
those that occur in wetlands and streams).
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d. DEQ did not waive its certification authority for FERC
authorizations because Jordan Cove’s alleged request for
certification in October 2017 related only to its Corps Section
404/10 Permit.

Jordan Cove has not produced any document that constitutes a request for

certification for FERC authorizations. Each and every document (including email

correspondence) expressly links its 401 certification request in October 2017 to the Corps

Section 404/10 Permit required for its project.83 Significantly, Jordan Cove confirmed

that materials related to the Project that were sent directly to DEQ were supplements to

its 401 certification application for the required Corps Section 404/10 permit, and that

such materials did not constitute a separate application for 401 certification for other

federal authorizations required for the Project.84 Jordan Cove again confirmed in its

Petition that its “submittals constitute[d] a single request for certification,” and the

document cited referred back to the Corps Section 404/10 permit application.85

83 See supra note 52 (listing consistent references in record linking 401 certification sought
by Jordan Cove to Section 404/10 permit).
84 See Letter from Natalie Eades, JCEP to Mary Camarata et. al, DEQ (Dec. 7, 2018)
(“Jordan Cove’s prior submittals constitute a single request for certification, with the
information submitted in February and May supplementing the original October 22, 2017,
request.”) (JC Att. D – JC-000364-365); Letter from Derik Vowels, JCEP, to Mary Camarata,
DEQ, at 1 (Feb. 6, 2018) (Subject Line referencing “NWP-2017/41” and stating “this
package is a supplement to the Section 404/10 permit application provided to the U.S. Army
Corps of Engineers (Corps) on October 23, 2017.”) (JC Att. D – JC-000105); id. at JC Att. D
– JC-000107 – 140 (including header that reads “Water Quality Considerations –
Implications for Clean Water Act Sections 401 and 404 Permitting”); Email from Derik
Vowels, Jordan Cove, to Mary Camarata, DEQ (Feb 7, 2018) (confirming in response to
DEQ’s inquiry whether what was received was a separate request for certification that “[t]he
401 water quality package contains the same 404-10 application submitted to USACE on
10/23/2017 along with subsequent responses to USACE data requests on 12/1/2017 and
12/6/2017.”) (JC Att. D – JC-000144 – 145).
85 See Petition, at 21 (citing JC Att. D – JC-000364) (“On October 22, 2017, Jordan Cove
submitted a Section 401 Water Quality Certification application for the above-referenced
Jordan Cove Project to the [DEQ] for review. Supplemental application materials were
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Moreover, state law requires Jordan Cove to submit a request for 401 certification to

DEQ for any 401 certification application related to a non-Corps permit.86 Jordan Cove’s

Corps application materials for a Section 404/10 permit was sent on October 23, 2017,

but only to the Corps. DEQ received only a courtesy copy of such application

materials.87 On March 20, 2018, DEQ notified the Commission that any 401 certification

for the Corps Section 404/10 Permit would not cover the activities being authorized by

FERC, and recommended that the Commission should inform Jordan Cove that it was

required to apply to DEQ for necessary 401 certifications.88 Jordan Cove was copied on

this correspondence.89 Accordingly, DEQ notified the Commission, among other federal

agencies, that any subsequent Commission order could not rely on 401 certification for

the Section 404/10 permit, and further indicated that the applicant was required to request

certification for FERC’s authorizations in accordance with CWA Section 401 and DEQ

rules.90

provided to [DEQ] on February 6, 2018 and May 21, 2018.”)). Accord Exhibit A, Decl. of
Mary Camarata ¶ 18.
86 See Or. Admin. R. 340-048-0020(1) (requiring 401 certifications to be submitted to DEQ,
other than 401 certifications relevant to Corps permits).
87 Exhibit A, Decl. of Mary Camarata ¶ 7.
88 See Letter from Mary Camarata, DEQ to Kimberly D. Bose, Secretary, FERC (Mar. 20,
2018) (“ODEQ is notifying FERC that if ODEQ issues a water quality certification for the
scope of work identified in applicant’s CWA Section 404 permit and Section 10 Rivers and
Harbors Act permit application, or subsequent revision, the certification may not be a
certification, in entirety, for the purposes of the JCEP’s application(s) for any license or
certificate issued by the FERC, or any license or permit issued by other federal agencies.”)
(JC Att. D – JC00162).
89 Id.
90 See id. (“Consistent with OAR 340-048-0020, the applicant for a federal license or permit
seeks to conduct activities that include both construction and operation of facilities that will
likely result in numerous and varied discharges into waters of the U.S.; activities outside of
the scope of those that would be carried out pursuant to a Corps’ Section 404 permit and
Section 10 Rivers and Harbors Act authorization.”) (JC Att. D – JC-000162).
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To reiterate, the essential premise of Jordan Cove’s Petition is that because DEQ

was aware of Jordan Cove’s FERC applications and DEQ acknowledged that it had

received portions of Jordan Cove’s FERC applications or otherwise information relevant

to the “entire project,” the Commission should find this receipt of information is

sufficient to constitute a “request for 401 certification” within the meaning of CWA

Section 401. Jordan Cove’s citations to inapposite cases91 and its cherry-picked partial

statements of DEQ staff, and corresponding assertions that such demonstrates DEQ’s

intent with respect to issuance of a single comprehensive 401 certification versus separate

certifications, is immaterial to the necessary legal prerequisite to commence the statutory

time limit for DEQ’s certification decision: Jordan Cove never requested 401 certification

for its FERC authorizations. The issue here with regard to FERC is simply whether an

application was ever submitted. Statements by DEQ staff regarding whether the

91 Prior precedent cited by Jordan Cove is inapplicable to the specific facts and legal issue
before the Commission here, see Petition, at 42 and n.194, because in each of those cases the
state agreed that it had received an application for 401 certification and yet asserted either
that submission was incomplete or withdrawn before applicable deadline. See Nevada
Irrigation Dist., 171 FERC ¶ 61,029, at P 4 (2020) (acknowledging complete but withdrawn
before deadline); Pac. Gas and Elec. Co., 170 FERC ¶ 61,232, at P 5 (2020) (same); Placer
Cty. Water Agency, 167 FERC¶ 61,056, at P 4 (2019) (same); Brookfield White Pine Hydro,
171 FERC ¶ 62,044, at P 37 (2020) (not indicating any dispute it received an application on
date indicated by Commission yet asserting withdrawn before deadline); McMahan
Hydroelectric, 168 FERC ¶ 61,185, at P 34 (2019) (asserting application received but
incomplete); Constitution Pipeline Co., LLC, 168 FERC ¶ 61,129, at P 4 (2019) (agreeing
receipt but that withdrawal sufficient to restart time period given incompleteness and latter
lack of formal agreement). In contrast, here, DEQ has never received an application for 401
certification for FERC authorizations from Jordan Cove. Instead, Jordan Cove is asserting
that one 401 certification application for a separate federal permit from a different federal
agency (e.g., request for 401 certification for Corps Section 404/10 permit) was sufficient to
start the certification time period for FERC authorization, or otherwise, Jordan Cove is
making that Corps 401 certification application out to be something it was not.



Page 35

application for the Corps Section 404/10 permit and corresponding certification request

was complete is irrelevant.

A 401 certification is issued for incorporation into a federal license or permit and

it is not issued per se for a project. The statements of DEQ staff Jordan Cove cites in its

Petition do not demonstrate that DEQ received an application for certification for the

FERC authorizations. The statements go to asserted subjective intent or knowledge of

DEQ staff, which do not and cannot modify the statutory requirement that an application

for 401 certification must be received by DEQ to commence the time period for 401

certification review. The Project itself, and the corresponding record of communications,

is inherently confusing given that two interdependent projects – JCEP LNG terminal and

the Pacific Connector pipeline – are being treated as a single project and the Corps

Section 404/10 permit application referred to as a “Joint Permit Application.”92 Thus,

while the proposed activities subject to Corps Section 404/10 permit were evaluated by

DEQ for issuance of a single certification for the aspects of both the terminal and pipeline

subject to Corps jurisdiction, Jordan Cove’s communications did not reference what

federal permit this single certification would be relevant to or incorporated within while

DEQ’s communications consistently referenced the Section 404/10 permit.93 In other

92 Exhibit A, Decl. of Mary Camarata ¶ 6.
93 Compare Petition, at 10 (describing a DEQ statement in April 28, 2017, email that its
“comprehensive review occurs when the JPA [Joint Permit Application] is submitted to the
Army Corps” as indicative of 401 certification being for the Project as opposed to that Corps
permit) with Email from Mary Camarata, DEQ, to Rose Haddon, Jordan Cove (Apr. 28,
2017) (where email chain starts with email from Rose Haddon referring to the JCEP terminal
and Pacific Connector pipeline altogether in one Corps application, with consistent references
throughout to the subject being 401 certification for Corps Section 404/10 permit) (JC Att. D
– JC-000055).
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words, Jordan Cove asks the Commission to infer from DEQ’s use of the terms

“comprehensive” and “whole project” in its correspondence that DEQ meant 401

certification for FERC authorizations as well as Corps’ permits, but the record shows

these references represent the fact that a single 401 certification was relevant to Corps

Section 404/10 permit for both construction of an LNG terminal as well as the associated

natural gas pipeline.94 Given the inherent ambiguity of such terms, trying to determine

what Jordan Cove or DEQ staff may or may not have meant when they said “entire

project,” “whole project,” or “comprehensive review,” is simply not determinative of the

real issue here: Both JCEP and Pacific Connector require a Corps Section 404/10 permit,

and both JCEP and Pacific Connector require FERC authorizations to proceed with the

Project. FERC’s authorizations will result in a discharge to navigable waters.95

Therefore, a 401 certificate is required for FERC authorizations, and Jordan Cove was

required to request such certification from DEQ for the applicable time period to

commence.

Jordan Cove’s failure to submit an application for certification to DEQ for the

issuance of FERC authorizations as well as Jordan Cove’s failure to subsequently do so

94 See Email from Mary Camarata, DEQ to Caroline Burda, Jordan Cove (July 19, 2017) (“I
look forward to receiving the JPA. It is my understanding that Jordan Cove will be
submitting one application with two components. * * * If we determine we can certify the
project, we will develop 1 certificate with two components. One section will be for the LNG
facilities and the other section will be for the pipeline.”) (JC Att. D – JC-000065). See also
Exhibit A, Decl. of Mary Camarata ¶¶ 6, 7, 18 (explaining DEQ’s understanding of requested
401 certification for Corps Section 404/10 permit for both LNG terminal and associated
pipeline and Jordan Cove’s communications relating to same).
95 See supra note 57; see also Petition, at 8, 31 (recognizing that Project will result in
“discharges associated with (i) hydrostatic testing; (ii) wastewater, and (iii) ballast water,”
and noting such are outside the Corps’ jurisdiction).
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after DEQ alerted Jordan Cove (and FERC) to its error makes Jordan Cove’s argument all

the more untenable.96 DEQ cannot now be blamed for delays associated with Jordan

Cove’s sitting on its hands, whether from negligence or in gamesmanship. Jordan Cove

could have immediately addressed this issue following DEQ’s notification in its March

20, 2018 letter to FERC, or, after DEQ raised the issue once again in its denial of

certification for the Corps Section 404/10 permit in May 2019.97 Instead, Jordan Cove

96 See Oregon Dept. of Envtl. Quality, Jordan Cove Water Quality Certification Decision, at
n.3 (issued May 6, 2019), FERC Docket Accession # 20190507-5008 (“DEQ is not aware of
any reason why a new certification request would require additional time as a result of
including both the Corps permits and proposed FERC authorizations.”) (JC Att. D – JC-
000610). Jordan Cove acknowledges this statement in its Petition. See Petition, at 23.
97 See Oregon Dept. of Envtl. Quality, Jordan Cove Water Quality Certification Decision, at
18-79 (Section 6) (issued May 6, 2019), FERC Docket Accession # 20190507-5008 (JC Att.
D – JC-000625 – 686). Notably, DEQ notified FERC on March 20, 2018 that Jordan Cove
had not yet applied for 401 certification for the various non-Corps federal authorizations
required for the Project, which was a communication that Jordan Cove was copied on. Letter
from Mary Camarata to Kimberly D. Bose, Secretary, FERC (Mar. 20, 2018) (JC Att. D –
JC-000161-62). This letter provided:

ODEQ is aware that JCEP has applied to the U.S. Army Corps of Engineers
(“Corps”) for a CWA Section 404 permit and Section 10 Rivers and Harbors
permit on October 23, 2017. However, after ODEQ’s preliminary review of
the CWA Section 404 and Section 10 Rivers and Harbors Act permit
application, ODEQ has determined that the activities described in that
application are merely a subset of the larger array of activities that may affect
water quality that would be governed by any subsequent FERC license(s) or
permit(s), if approved by the Commission. Accordingly, ODEQ is notifying
FERC that if ODEQ issues a water quality certification for the scope of work
identified in applicant’s CWA [Corps] permit application, or subsequent
revision, the certification may not be a certification, in entirety, for the
purposes of the JCEP’s application(s) for any license or certificate issued by
FERC, or any license or permit issued by other federal agencies.

Id. Jordan Cove’s Petition acknowledges that it was aware of DEQ’s position that it had not
applied for 401 certification for FERC authorizations at least as early as that correspondence.
See Petition, at 16, and n.62-65 (acknowledging receipt of March 20, 2018 letter to FERC
and understanding DEQ’s message). Further, DEQ worked cooperatively with Jordan Cove
in the months following that denial to facilitate Jordan Cove’s expressed intention to reapply
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has taken a gamble hoping that the Commission’s most recent rulings on 401 waiver will

be taken one step further by the Commission: Asking the Commission to now obviate

even the need for a clear request for 401 certification to the state certifying agency for the

relevant federal license or permit.

Pointing to Georgia Strait Crossing Pipeline LP, Jordan Cove is requesting the

Commission to construe receipt of a copy of a Corps’ permit application sent to the Corps

by Jordan Cove (copying DEQ) as equivalent to “a request for certification” for FERC’s

authorizations within the meaning of CWA Section 401.98 The Commission should reject

this invitation for three reasons. First, as discussed above, the interpretation that 401

certification is for a project versus a specific federal license or permit is inconsistent with

the text and context of Section 401. In short, Georgia Strait Crossing Pipeline LP was

wrongly decided.99 In this early pipeline case, the Commission did not appreciate the

distinction apparent in the text of Section 401 that 401 certifications are required for

issuance of a “federal license or permit,” and not a project, and that any waiver of rights

for 401 certification for all federal licenses or permits required for the project. Exhibit A,
Decl. of Mary Camarata ¶ 23.
98 Petition, at 34-35 (citing Georgia Strait Crossing Pipeline LP, 107 FERC ¶ 61,065, at PP
17-18 (2004)). But see Millennium Pipeline Co., LLC, 161 FERC ¶ 61186, at PP 28-33
(2017) (noting that an applicant requesting authorization for construction of a pipeline may
also be required to obtain a CWA Section 404 permit that may itself require 401
certification).
99 Notably, the developer ceased development of that pipeline prior to any judicial review of
the Commission’s Georgia Strait decision, and four months following the Commission’s
order on rehearing, see 107 FERC ¶ 61,065 (2004), the Corps submitted a letter confirming
Ecology’s interpretation of the Corps’ standard operating procedures and interpretation of its
regulations. Letter from Thomas F. Mueller, Corps, to Wash. Dept. of Ecology (Nov. 4,
2004), FERC Accession No. 20041126-0037 (Exhibit E). Thus, the Commission’s reliance
on this case is ill-advised.
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to include certification conditions is linked to a specific federal license or permit. Given

this incorrect premise, the Commission at that time ruled it had jurisdiction to issue a

judgment on waiver related to a Corps permit. Since then, the Commission has

acknowledged the distinction between when its authorizations require 401 certification

and it interprets the waiver provision in Section 401, versus when, with respect to a Corps

permits, the Corps’ regulations are applicable and must be interpreted by the Corps.100

Second, FERC has no authority to determine for the Corps whether a state’s

certification authority has been waived for issuance of a Corps permit. FERC’s

regulations and its precedent governs its actions related to authorizations under its

jurisdiction.101 The Corps’ regulations govern processing of Corps permits.102 The

Commission is a creature of statute: It has only those authorities conferred upon it by

100 See Millennium Pipeline Co., LLC, 161 FERC ¶ 61186, at P 31 (2017). The
Commission’s discussion in that case is instructive here, as Jordan Cove is required to
separately apply for a Corps Section 404/10 permit for construction of its LNG terminal and
natural gas pipeline:

Millennium’s case is distinguishable from AES Sparrow. In this proceeding,
the only federal agency that has interpreted the one-year waiver provision in
Section 401(a)(1) is the Commission. Unlike in AES Sparrow, the Corps’
interpretation of the CWA is not at issue in this proceeding because
Millennium was not required to obtain a dredging and discharge permit under
Section 404 of the CWA. * * * AES Sparrow can be read as granting
deference to the Corps with respect to procedural issues related
to section 404 of the CWA, which the Corps has the exclusive authority to
implement.

Id. at PP 31-32.
101 See generally 18 C.F.R. § 153.1 (“The purpose of this part is to implement
the Commission's delegated authorities under section 3 of the Natural Gas Act * * *”).
102 See generally 33 C.F.R. § 320.1(b) (setting forth an overview of regulations specific to
Corps statutory authorities, including CWA section 404 permitting and permits governed by
Rivers and Harbors Act).
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Congress.103 The NGA does not provide authority to FERC over the Corps’ processing

of Corps permits.104 Instead, the NGA contemplates that other federal authorizations are

required for construction and operation of LNG terminals and interstate pipelines.105

FERC precedent identifies this distinction, and the Commission has been careful to

explain that “the obligation for a licensee to seek Army Corps authorization for

[construction activities that require CWA section 404 dredge and fill permits] is separate

and independent from the Commission’s issuance of a license.”106

While the Energy Policy Act of 2005 gave a specific role to the Commission “for

the purposes of coordinating all applicable Federal authorizations and for the purpose of

complying with [NEPA],”107 that Act did not provide the Commission authority to

determine another federal agency’s compliance with the CWA or compliance with that

agency’s CWA regulations.108 The NGA expressly states that it does not “affect[] the

103 See Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988) (“It is axiomatic that an
administrative agency's power to promulgate legislative regulations is limited to the authority
delegated by Congress.”). Accord Michigan v. E.P.A., 268 F.3d 1075, 1081 (D.C. Cir. 2001)
(finding that a federal agency has no authority if there is no statute conferring such authority).
104 Cf. City of Tacoma, Washington v. FERC, 460 F.3d 53, 65 (D.C. Cir. 2006) (explaining
exclusive authority of FERC under Federal Power Act, stating that “[t]hough FERC makes
the final decision as to whether to issue a license, FERC shares its authority to impose
license conditions with other federal agencies. To the extent Congress has delegated licensing
authority to agencies other than FERC, those agencies, and not FERC, determine how to
exercise that authority, subject of course to judicial review.”) (citing Escondido Mut. Water
Co. v. La Jolla Band of Mission Indians, 466 U.S. 765, 772-79 (1984)).
105 See 15 U.S.C. § 717b(e)(1) (“Except as specifically provided in this chapter, nothing in
this chapter is intended to affect otherwise applicable law related to any Federal agency’s
authorities or responsibilities related to LNG terminals.”); see also id. at § 717n(a) (defining
Federal Authorization).
106 See Ruby Pipeline, LLC, 133 FERC ¶ 61015, P 23 n.36 (2010) (emphasis added) (internal
citations omitted).
107 See 15 U.S.C. § 717n(b)(1) (emphasis added).
108 Significantly, DEQ finds no merit in the argument that this coordinating role provides any
support for allowing the Commission to impose any “uniform interpretation of” 401 waiver,
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rights of State under – * * * the [CWA].”109 Thus, the express terms of that savings

clause eliminates any construction of that NGA provision that undermines the

certification rights provided to states by the CWA.

Furthermore, “coordinate” means “to bring into a common action, movement, or

condition: Harmonize.”110 The use of this term does not support any interpretation that

this provision provides the Commission any additional power. It is just an assignment to

organize the various authorization processes to the extent possible so that each

authorization may be obtained efficiently. The Commission has agreed with this

construction of the NGA provision. For example, the Commission explained in its Order

authorizing this Project that with respect to NEPA, “the ‘lead agency’ designation does

not * * * make the Commission responsible for ensuring a cooperating federal agency’s

compliance with its own NEPA responsibilities.”111 Similarly, this NGA provision

because the EPAct 2005 expressly limited FERC’s coordinating role to only setting deadlines
to those that were not established by Federal law. The CWA deadlines are those “established
by Federal law.” See Millennium Pipeline Co., LLC v. Seggos, 860 F.3d 696, 702 (D.C. Cir.
2017) (“FERC’s regulations specify that its deadlines under the Natural Gas Act apply
‘unless a schedule is otherwise established by Federal law.’ The Clean Water Act,
a federal law, establishes just such a statutory schedule. In fact, FERC anticipated that
agencies acting pursuant to the Clean Water Act would not be bound by
its deadlines.”) (citing Regulations Implementing the Energy Policy Act of 2005, 71 Fed.
Reg. 62,912, 62,915 n.18 (Oct. 27, 2006) and 18 C.F.R. § 157.22).
109 15 U.S.C. § 717b(d)(3) (“[N]othing in this chapter affects the rights of States under * * *
the Federal Water Pollution Control Act (33 U.S.C. §§ 1251 et seq.).”). Cf. Panhandle E.
Pipe Line Co. v. Pub. Serv. Comm'n of Ind., 332 U.S. 507, 520 (1947) (“The Natural Gas Act
created an articulate legislative program based on a clear recognition of the respective
responsibilities of the federal and state regulatory agencies. * * * Congress meant to create a
comprehensive and effective regulatory scheme, complementary in its operation to those of
the states and in no manner usurping their authority.”).
110 “Coordinate.” Merriam-Webster.com Dictionary, Merriam-Webster,
https://www.merriam-webster.com/dictionary/coordinate. Accessed 26 May. 2020.
111 Order, at P 180.
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cannot be construed such that the Commission is responsible for evaluating and deciding

a cooperating federal agency’s – here, the Corps’ – compliance with its CWA obligations

set forth in its regulations.112 As the Commission explained in the Order, the

Commission is not responsible for adjudicating other agency’s compliance with their

statutory obligations, and if an individual believes the Corps has violated NEPA and its

implementing regulations by independently adopting a flawed environmental impact

statement to support that decision, then that individual must make its argument to the

Corps upon issuance of, for example, its Section 404 permit. This is consistent with the

sequencing outlined by the D.C. Circuit Court of Appeals, when it explained the

importance of applicable agency determinations prior to judicial review.113 Thus, to the

112 Cf. Sierra Club v. U.S. Dep't of the Interior, 899 F.3d 260, 295 (4th Cir. 2018)
(determining that two other separate agencies that were required to issue permits prior to
construction of natural gas pipeline had “both granted authorizations in contravention of their
respective statutory requirements,” which required vacating and remanding such decisions).
Moreover, to the extent that the Corps is willing to or desires to defer to any Commission
decision, the Corps would be acting unlawfully. The Corps is required to issue its permits
consistent with law, including its implementing regulations, and it cannot choose as a matter
of policy to ignore its regulations unless and until such regulations are modified in
accordance with applicable Administrative Procedures Act procedures (e.g., notice and
comment rulemaking). See, e.g., Hemp Indus. Ass'n v. Drug Enf't Admin., 333 F.3d 1082,
1091 (9th Cir. 2003) (“An agency is not allowed to change a legislative rule retroactively
through the process of disingenuous interpretation of the rule to mean something other than
its original meaning.”) (quoting Caruso v. Blockbuster–Sony Music Entertainment Centre at
the Waterfront, 193 F.3d 730, 737 (3d Cir.1999)). Accord Comite' De Apoyo A Los
Trabajadores Agricolas v. Perez, 774 F.3d 173 (3rd Cir. 2014) (disallowing a federal agency
to continue to apply guidance that contradicted that agency’s own rules until it completes its
proposed rulemaking).
113 See generally Millennium Pipeline Co., L.L.C. v. Seggos, 860 F.3d 696, 698 (D.C. Cir.
2017) (noting that standing cannot be established until the relevant agency, there, FERC,
made a determination). Accord Weaver's Cove Energy, LLC v. Rhode Island Dep't of Envtl.
Mgmt., 524 F.3d 1330, 1333 (D.C. Cir. 2008) (holding that a federal agency’s decision with
respect to the federal license or permit is required for an injury to accrue and yet noting the
Corps was relevant agency to render a decision that would be judicially reviewable).
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extent that Jordan Cove is asserting that DEQ waived its 401 certification authority to

condition the Section 404/10 permit – this argument involves the Corps’ compliance with

law and must likewise be raised in a Corps proceeding.

Third, any finding by the Commission that Jordan Cove’s copying a state

certifying agency on an email transmitting its application for a Corps Section 404/10

permit as a sufficient “request for certification” for FERC authorizations is in direct

opposition to its prior position that “the statute – and common sense – dictate that the

date of receipt is the date the state agency actually receives the application [for

certification], not any other date.”114 It is not necessary to conduct any review of state

rules regarding an application’s sufficiency for the Commission to simply require an

applicant for FERC authorizations to provide a copy of its submission to the state

certifying agency that includes a clear statement requesting 401 certification for its

authorizations in order to conclude that the time period for certification has

commenced.115 Section 401’s text clearly links the request for certification to the specific

federal license or permit sought by the applicant, and also links the waiver of 401

certification to that federal license or permit application.116 Thus, such a Commission

determination and requirement comports with the text of Section 401, the Commission’s

114 Brief of Respondent at 17, NYSDEC v. FERC, No. 19-1610 (2d Cir. filed Apr. 7, 2020).
115 Accord Nat'l Fuel Gas Supply Corp. Empire Pipeline, Inc., 167 FERC ¶ 61007, at P 20
(2019) (“Binding calculation of the deadline to application receipt (as contemplated by the
statutory language) makes determining the deadline more straightforward.”). Here, Jordan
Cove’s submittals all expressly link the information provided to its application for a Corps
Section 404/10 permit. See supra note 52 (listing consistent references in record linking 401
certification sought by Jordan Cove to Section 404/10 permit).
116 33 U.S.C. § 1341(a)(1). See also supra Part II.A and Part II.B.ii.a.
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prior precedent, and it avoids gamesmanship and inquiries into the minds of state

certifying agency staff that Jordan Cove requests here be undertaken.

C. The Commission should establish a bright-line requirement to commence the
Section 401 certification time period—the applicant’s submission to the state
of a clear 401 certification request for FERC authorizations.

Absent a clear, specific request for 401 certification by an applicant for FERC

authorizations, a state certifying agency is not on notice of the official commencement of

the time period for 401 certification. In the Commission’s most recent 401 waiver

decision involving a hydroelectric facility, the Commission explained that its revision to

401 regulations over twenty years ago was designed to avoid interpretation of “state rules

in order to resolve a litany of questions arising from [an] information request,” and that

its new rules obviated the need for any such findings.117 Requiring that an applicant

include in its written application for certification the specific federal license or permit for

which that applicant is requesting 401 certification avoids difficult interpretations of state

law. The Commission’s announcement of such a requirement will further the purposes

expressed in Order No. 464 to establish a bright line for commencement of the statutory

period. In contrast, what Jordan Cove is requesting the Commission do here is exactly

what FERC’s section 401 Federal Power Act regulations were designed to avoid, namely

requesting the Commission to interpret state law related to 401 certifications for non-

FERC permits and to make findings as to the state certifying agency’s awareness of an

applicant’s application to FERC. Accordingly, the Commission should reject such

117 See, e.g., Brookfield White Pine Hydro, LLC, et al., 171 FERC ¶ 62,044, at P 42 (2020)
(citing Waiver of the Water Quality Certification Requirements of Section 401(a)(1) of the
Clean Water Act, Order No. 464, FERC Stats. & Regs. P 30,730 (1987)).
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arguments and instead require an unambiguous request for certification for a specified

FERC authorization to commence a state certifying agency’s review for 401 certification.

The most recent decisions of the Commission on 401 certification waiver have

emphasized that the concerns of state certifying agencies are overblown, stating the states

can protect their rights by denying certification requests within the applicable time

frame.118 Here, DEQ denied the certification request it had before it within the time that

the relevant federal licensing agency allowed. DEQ had no request for certification of

FERC authorizations from Jordan Cove. DEQ asked Jordan Cove whether its

interpretation of the documents Jordan Cove submitted aligned with Jordan Cove’s intent,

namely whether the supplemental materials were a request for certification for a separate

federal license or permit or whether such materials related to the Corps Section 404/10

application.119 Jordan Cove responded that it intended those materials to serve as

supplements to the Corps Section 404/10 permit application.120

118 See Yuba County Water Agency, 171 FERC ¶ 61,139, at P 25 (2020) (relating to
hydroelectric facility, stating “[w]e note that to the extent a state lacks sufficient information
to act on a certification request, it has a complete remedy: it can deny certification.”);
McMahan Hydroelectric, LLC, 171 FERC ¶ 61046 (2020) (same).
119 See Letter from Natalie Eades, JCEP to Mary Camarata et. al, DEQ (Dec. 7, 2018)
(acknowledging question was posed from DEQ in a meeting on November 14, 2018, as to
whether Jordan Cove’s submittals constituted separate requests for certification or a single
request) (JC Att. D – JC-000364-365).
120 See Letter from Natalie Eades, JCEP to Mary Camarata et. al, DEQ (Dec. 7, 2018)
(responding that “Jordan Cove’s prior submittals constitute a single request for certification,
with the information submitted in February and May supplementing the original October 22,
2017, request.”) (JC Att. D – JC-000364-365). Accord Exhibit A, Decl. of Mary Camarata ¶
18 (attesting that Jordan Cove never represented that information provided to DEQ related to
FERC authorizations).
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Without a request for certification for FERC authorizations, DEQ could not deny

that request – that is, it could not protect its rights in the manner the Commission has

indicated is available. Instead, DEQ finds itself embroiled in Jordan Cove’s self-serving

assertions to the Commission that DEQ’s awareness of the FERC authorizations

necessary for its Project was sufficient to render its 401 certification application for a

Section 404/10 permit as a request for all 401 certifications necessary for its Project.121

In short, the state certifying agency’s protection – what the Commission holds out as a

“remedy” for states122 – will be entirely illusory if it allows such post-hoc arguments to

succeed. Absent a clear standard for what constitutes a “request for certification” – even

one that at the very least requires a statement including what federal license or permit it is

seeking 401 certification for – the Commission is undermining the single protection it has

held out as being sufficient to avoid both obstructive behavior or other gamesmanship.123

121 For example, even though DEQ indicated (a) Jordan Cove’s failure to apply for 401
certification for FERC authorizations, (b) confirmed all documents it received from Jordan
Cove related to the Corps Section 404/10 permit, and (c) identified in its denial how to
amend its error and receive a timely certification decision – Jordan Cove throughout its
Petition makes exaggerated assertions and self-serving arguments instead of complying with
its obligations to apply for and obtain a 401 certification. Compare Email from Mary
Camarata to Kimberly D. Bose, Secretary, FERC (Mar. 20, 2018) (“Some of these agencies
are involved with federal actions that may require a federal license or permit. It is our
understanding that our these agencies issuing a federal license or permit will need a 401
water quality certification from the applicant.”) (JC Att. D – JC-000159) and Letter from
Richard Whitman, DEQ, to Derek Vowels, Jordan Cove (May 6, 2019) (“DEQ also requests
that if [Jordan Cove] does submit an application, Jordan Cove clearly indicate in such a
submittal whether the applicant is seeking certification for purposes of the permits and
licenses for the Project pending before both the FERC and the Corps.”) (JC Att. D – JC-
000601) with Petition, at 10-12, 16-18, 20-21.
122 See supra note 118.
123 See generally Constitution Pipeline Co., LLC, 169 FERC ¶ 61199, at P 33 (2019)
(“Constitution's alleged obstructive behavior did not prevent New York DEC's timely action,
because the state could have denied the application within section 401's time limit for reasons
of insufficient information or failure talternativeo comply with information requests.”).
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i. The Commission should not construe Jordan Cove’s inclusion of reports
from its FERC permit applications into its Corps Section 404/10 permit
application nor DEQ’s questions regarding same as sufficient to render
that submission as a 401 application for FERC authorizations.

Jordan Cove asserts that because DEQ asked about activities outside of the Corps’

jurisdiction that this constitutes evidence DEQ received a 401 request for FERC

authorizations. DEQ agrees that its inquiries related to the entirety of the applicant’s

activities affecting state water quality. However, this does not establish DEQ received a

Section 401 application for FERC authorizations, but merely evidences Jordan Cove’s

misunderstanding of DEQ’s conditioning authority provided in CWA Section 401(d).124

Said differently, DEQ may request information in its evaluation of a 401 certification for

a Corps Section 404/10 permit related to the activities of the applicant based upon its

conditioning authority provided in CWA Section 401(d). As the U.S. Supreme Court

explained: “Section 401(a)(1) identifies the category of activities subject to certification –

namely, those with discharges. And § 401(d) is most reasonably read as authorizing

additional conditions and limitations on the activity as a whole once the threshold

condition, the existence of a discharge is satisfied.”125 The Court rejected that applicant’s

124 For example, Jordan Cove has argued to DEQ that its authority and scope of analysis is
limited to specific discharges. See Letter from Natalie Eades, Jordan Cove, to Christopher
Stine, DEQ (Jan. 22, 2019) (“[I]n the context of Jordan Cove’s application for a permit from
the [Corps] for the Jordan Cove project and associated Pacific Connector pipeline, ODEQ’s
Section 401 certification authority – the scope of its analysis – is confined to discharges from
activities that require the USACE permit.”) (JC Att. D – JC-000461). Notably, this letter
appears to demonstrate Jordan Cove believed its requested 401 certification was only for the
Corps Section 404/10 permit.
125 PUD No. 1 of Jefferson Cty v. Dept. of Ecology, 511 U.S. 700, 711-12 (1994) (holding
state certification conditions may include minimum flow limitations necessary to ensure
compliance with state water quality standards or other appropriate requirements of state law).
Accord Arnold Irr. Dist. v. Or. DEQ, 79 Or. App. 136, 140-41, 717 P.2d 1274, 1279 (Or.
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argument that conditions must relate to a discharge, because “[t]he text refers to the

compliance of the applicant, not the discharge.”126 Thus, DEQ may request information

relevant to the entirety of Jordan Cove’s activities for the purpose of determining what

conditions are necessary for inclusion in the Corps Section 404/10 permit. The fact that

DEQ requested information that was unrelated to the discharges authorized by the Corps

establishes only that it was evaluating the whole of applicant’s activities as authorized by

law. This fact does not somehow transform or otherwise render Jordan Cove’s

application for a Corps Section 404/10 permit into a Section 401 certification application

to DEQ for FERC authorizations.

ii. The Commission should not determine that awareness of Jordan Cove’s
pending application for FERC authorizations is sufficient to start the
CWA section 401 certification time period.

The D.C. Circuit has already held that awareness of a project is not sufficient to

commence the 401 certification time period because such a determination is inconsistent

with the text of CWA section 401.127 Receipt of a 401 certification application specific to

a federal license or permit is crucial. The application identifies the proposed activities

being authorized by the applicable federal license or permit that may result in a discharge

App. 1986) (“[Congress] allowed the states to enforce all water quality-related statutes and
rules through the states’ authority to place limitations on section 1341 certifications.
Congress thereby required federal licensing authorities to respect all state water quality laws
in licensing projects involving discharges to navigable streams.”).
126 PUD No. 1, 511 U.S. at 711-12 (citing 40 C.F.R. § 121.2(a)(3) that requires “a statement
that there is a reasonable assurance that the activity will be conducted in a manner which will
not violate applicable water quality standards”).
127 State of N.C. v. FERC, 112 F.3d 1175, 1182-85 (D.C. Cir. 1997) (rejecting FERC’s
argument that the state’s failure to intervene in prior proceeding, and noting state’s
knowledge of project and participation in environmental review).
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to navigable waters. In reviewing this application, DEQ then analyzes whether the

proposed activities that are the subject of the applicable permit comply with state water

quality standards. If the proposed project is likely to result in violation of such standards,

then DEQ evaluates whether the proposed mitigation, or other measures, are necessary to

provide reasonable assurance of compliance with state water quality standards and other

appropriate requirements of state law.128 Here, providing DEQ a copy of application

materials for a Corps Section 404/10 permit, even if it includes sections of an application

for the FERC authorizations in an appendix or is otherwise eventually supplemented with

information connected to activities beyond those authorized by the Corps, does not then

transform that initial submission to the Corps into an application for Section 401

certification for FERC authorizations.

Here, Jordan Cove also argues that even though it expressly stated it was

providing supplemental information to its Corps application,129 it eventually sent enough

information to DEQ about all of its proposed activities subject to FERC authorizations

that the Commission should find it received a 401 certification request when it first sent

its incomplete Corps application to the Corps (copying DEQ) in October 2017. If that

application had been sent to DEQ and Jordan Cove had stated expressly that it was a

128 See Or. Admin. R. 340-048-0042(5)(g) (“If certification is approved, conditions the
Director determines are necessary to assure compliance with applicable standards and
requirements set forth in sections (2) through (4) of this rule for the duration of the federal
license or permit.”).
129 See, e.g., Letter from Natalie Eades, JCEP to Mary Camarata et. al, DEQ (Dec. 7, 2018)
(acknowledging question posed from DEQ and responding that “Jordan Cove’s prior
submittals constitute a single request for certification, with the information submitted in
February and May supplementing the original October 22, 2017, request.”) (JC Att. D – JC-
000364-365).
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request for certification for FERC authorizations, then DEQ would have treated it as

such. Instead, Jordan Cove continued to maintain that its request was for the Corps

Section 404/10 permit only. While state law does require an application to include

specific information,130 the State is not arguing that what Jordan Cove sent did not meet

that criteria – the issue is that Jordan Cove did not send a “request for certification” for

FERC authorizations to DEQ at all. Here, what Jordan Cove is asserting is that what it

sent to the Corps (copying DEQ) in October 2017 was something that it was not.

iii. The Commission should not find that DEQ’s expressed intent to issue a
single certification for Corps and FERC authorizations constitutes
evidence that DEQ actually received a 401 application for FERC
authorizations.

The Commission should reject Jordan Cove’s assertion that DEQ’s statement that

it “expects to develop a single certification decision * * * that will apply to the Corps and

FERC decisions on the Project” constitutes evidence that DEQ received a request for a

Section 401 certification for FERC authorizations. DEQ agrees that, if Jordan Cove had

(in March 2018) provided DEQ with a clear request for certification for FERC

authorizations as well as the Corps Section 404/10 permit, and demonstrated that Jordan

Cove could conduct its proposed activities in compliance with applicable CWA

requirements, then DEQ has the authority to issue, and could have issued, a single

Section 401 certification for the Corps Section 404/10 permit and for the FERC

130 See Or. Admin. R. 340-048-0020(2) (requiring applicant to include, among other
information, an evaluation of proposed activities compliance with applicable state water
quality standards).
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authorizations.131 However, DEQ’s statement regarding its intent to issue a single

certification means only what it says: DEQ expected to utilize its discretion to issue a

single certification for all federal authorizations, if it found approval of certification

warranted.132 Here, though, DEQ found instead that the proposed activities subject to

Corps’ authorization would likely result in violations of applicable water quality

standards. Accordingly, since it did not receive an application for a Section 401

certification for FERC authorizations, it denied the only 401 certification request it

received—the one submitted for the Corps Section 404/10 permit.

DEQ notified FERC on March 20, 2018, that it had not received a Section 401

application from Jordan Cove for FERC authorizations.133 DEQ confirmed with Jordan

Cove more than once that everything DEQ had received in response to its Additional

Information Requests, including but not limited to the “401 Water Quality Package”

received in February 2018, related to and supplemented the Corps Section 404/10 permit

application.134 Yet despite all of this, Jordan Cove urges the Commission to ignore the

131 Letter from Christopher Stine, DEQ, to Derik Vowels, Jordan Cove (Mar. 11, 2019)
(“DEQ expects to develop a single certification decision based on this comprehensive
evaluation of the project that will apply to the Corps and FERC decisions on the project.”)
(JC Att. D – JC-000540).
132 Cf. Appalachian Voices v. State Water Control Board, 912 F.3d 746, 754 (4th Cir. 2019)
(recognizing broad discretion of state certifying agency in issuing 401 certifications).
133 Letter from Mary Camarata to Kimberly D. Bose, Secretary, FERC (Mar. 20, 2018) (JC
Att. D – JC-000161-62).
134 See, e.g., Letter from Natalie Eades, JCEP to Mary Camarata et. al, DEQ (Dec. 7, 2018)
(acknowledging question posed from DEQ and responding that “Jordan Cove’s prior
submittals constitute a single request for certification, with the information submitted in
February and May supplementing the original October 22, 2017, request.”) (JC Att. D – JC-
000364-365). Accord Exhibit A, Decl. of Mary Camarata ¶ 18 (attesting that Jordan Cove
never represented that information provided to DEQ related to FERC authorizations).
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distinction in the text of Section 401 that ties a Section 401 certification request (and

waiver thereof) to a specific federal license or permit, arguing that it is inconsistent with

how DEQ treated the application for 401 certification for the previous iteration of the

Project. Again, whether DEQ in the past expressed an intention to issue a single

certification versus two certifications is within the discretion of DEQ, and such is not

required by law.135 It may certainly be true that Jordan Cove did not appreciate the

distinction between 401 certifications for each federal license or permit that may be

required for construction and operation of an LNG terminal and a natural gas pipeline,

but that distinction is in the text of Section 401 itself.

iv. The Commission should not find the Fee Agreement between DEQ and
Jordan Cove as evidence that DEQ received a Section 401 certification
application for FERC authorizations.

Jordan Cove urges the Commission that the fact that DEQ entered into a fee

agreement is evidence that DEQ received a request for certification for FERC

authorizations in October 2017 and was evaluating a 401 certification application for its

FERC authorizations during the time period covered by that agreement.136 The fee

agreement proves no such thing. DEQ enters into fee agreements for the purpose of

assisting prospective and current Section 401 certification applicants, and DEQ staff

understood its work during January 2018 to May 2018 to be pre-application work in

anticipation of the request for 401 certification for the Corps 404/10 permit.137 For

135 See Appalachian Voices v. State Water Control Board, 912 F.3d 746, 754 (4th Cir. 2019)
(recognizing broad discretion of state certifying agency in issuing 401 certifications).
136 Petition, at 11-13.
137 Exhibit A, Decl. of Mary Camarata ¶ ¶ 9, 18-20.
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example, comments aligned with specific DEQ charges under that agreement include

preparing and updating the website, preparation for public notice, internal coordination

meetings, and bringing new DEQ staff up to speed on the Project, as well as discussion

with external parties such as environmental groups, tribes, and the Corps.138 This pre-

application coordination is similar to that provided for under Commission NGA

regulations.139 DEQ should not be penalized for agreeing to work with an applicant to

assist them in providing sufficient information for efficient review by having it used

against them as constituting evidence of receipt of a request for certification. DEQ’s

statement in one email that it “wants to begin looking at the removal/fill application

material,” is not evidence that it was or eventually began evaluating that Section 404/10

permit application’s consistency with applicable water quality standards.140 In fact, the

138 DEQ Time Reporting – Daily Log (Jan 2018 to May 2018) (Exhibit F). Accord Exhibit A,
Decl. of Mary Camarata ¶ ¶ 9, 20. Notably, after DEQ’s denial of 401 certification for the
Corps Section 404/10 permit, the fee agreement was amended to reflect anticipated 401
certification for all federal licenses or permits associated with the Project and, again, similar
to time spent prior to May 2018, DEQ’s time was spent facilitating anticipated submission of
that subsequent application for 401 certification. Exhibit A, Decl. of Mary Camarata ¶¶ 22
(explaining work after DEQ’s Order of May 6, 2019). Compare Fee Agreement between
DEQ and Jordan Cove (August 2019 – June 2020) (Ex. A – Statement of Work) (“DEQ will
process any application by Jordan Cove for 401 Water Quality Certification in accordance
with state law, including OAR Chapter 340, Division 48. DEQ may begin tasks in
anticipation of an application.”) (Exhibit I) with Fee Agreement between DEQ and Jordan
Cove, at 4 (Feb. 18, 2018) (Ex. A – Statement of Work) (referring to processing of 401
certification for Corps Section 4014/10 permit) (JC Att. D – JC000152). Accord Letter from
Richard Whitman, DEQ, to Derek Vowels, Jordan Cove (May 6, 2019) (“DEQ strongly
recommends that Jordan Cove, the Corps and DEQ hold a pre-application conference to
ensure a shared understanding of the information and actions required to complete a
subsequent review of an application in a timely manner that would avoid delays in
consideration of the application by DEQ, and that is coordinated with both the Corps and the
FAST-41 Project Plan being managed by the [FERC].”) (JC Att. D – JC-000601).
139 See generally 18 C.F.R. § 157.21 (setting out pre-filing procedures for NGA applications).
140 Compare Email from Mary Camarata, DEQ to Natalie Eades, Jordan Cove/Pembina (Nov.
17, 2017 1:56PM) (JC Att. D – JC000096) with Petition, at 12. DEQ’s practice, and
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background section and statement of work in that fee agreement contradict that assertion

and instead reaffirms that Jordan Cove understood its request for 401 certification at that

time was limited to a request for 401 certification for its Corps Section 404/10 permit and

that Section 401 evaluation would not commence until the Corps’ public notice.141 For

example, the fee agreement “Statement of Work” provides

In October 2017, JCEP and [Pacific Connector] submitted a joint
application to the Army Corps of Engineers. In accordance with Oregon
Administrative Rules (OAR) Chapter 340, Division 048, an application to
the Army Corps of Engineers for a §404 permit also constitutes a request
to DEQ for § 401 water quality certification. DEQ will process the
request for water quality certification in accordance with state law Oregon
Administrative Rules (OAR) 340, Division 048 when the Army Corps of
Engineers provides public notice of the 404 permit application.142

For all of these reasons, the Commission should reject Jordan Cove’s assertions regarding

the fee agreement as irrelevant to its inquiry pertaining to 401 certification for its

authorizations.

specifically, its evaluation of Jordan Cove’s 401 certification application for Corps Section
404/10 Permit did not commence until after the Corps’ Public Notice in May 2018. Exhibit
A, Decl. of Mary Camarata ¶ ¶ 9, 18-20.
141 Fee Agreement between DEQ and Jordan Cove, at 1, 4 (Ex. A – Statement of Work) (Feb.
18, 2018) (explaining that 401 certification processing was relevant to Corps Section 404/10
permit) (JC Att. D – JC000149 – 152). See also Email from Mary Camarata, DEQ, to Natalie
Eades, Jordan Cove (Nov. 28, 2017) (JC Att. D – JC-000099-104). This email includes a
Draft Cost Reimbursement Agreement for the Jordan Cove Energy Project and Pacific
Connector Gas Pipeline Projects. Id. at JC Att. D – JC000100-103.
142 Fee Agreement between DEQ and Jordan Cove, at 4 (Ex. A – Statement of Work) (Feb.
18, 2018) (JC Att. D – JC000152). See also id. at 1 (“When the Army Corps provides public
notice of the §404 permit application, DEQ will begin processing the 401 Water Quality
Certification in accordance with Oregon Administrative Rules (OAR) 340, Division 048.”)
(JC Att. D – JC000149). Accord Email of Mary Camarata, DEQ, to Natalie Eades, Jordan
Cove (including Draft Fee Agreement that states: “In October 2017, Jordan Cove Energy
submitted an application to the Army Corps of Engineers for permits pursuant to §404 of the
Federal Clean Water Act (CWA) to construct portions of the Jordan Cove Energy Project.
Upon notification, DEQ will begin processing the applications pursuant with CWA §401.”)
(emphasis added) (JC Att. D-JC00100).
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D. Alternatively, DEQ Did Not Waive Its Certification Rights Because Jordan
Cove Withdrew and Resubmitted its Claimed Request for Certification in
October 2018.

If the Commission should nonetheless ignore the text of Section 401 and prior

precedent and construe the October 2017 application for the Corps Section 404/10 permit

as a request for certification for the FERC authorizations, in the alternative, the

Commission should find that DEQ has not waived its certification rights with respect to

the FERC authorizations for two alternative reasons.

i. Jordan Cove withdrew and resubmitted its claimed 401 application in
October 2018 of its own volition to provide substantial new
information to DEQ for its 401 certification review.

First, Jordan Cove and DEQ did not form any agreement to delay the 401

certification time period, because DEQ did not request Jordan Cove withdraw its claimed

application. For example, the Commission has found no explicit written agreement is

necessary, however, it has based such determinations on specific requests for withdrawal

by a state to find such agencies are “complicit.”143 In contrast, here, on September 18,

2018, Jordan Cove was informed by DEQ that DEQ was going to issue a denial to protect

its certification rights to avoid any potential claim of waiver, and Jordan Cove of its own

volition withdrew its application for the express purpose of providing substantial

143 See Yuba County Water Agency, 171 FERC ¶ 61,139, at PP 20-21 (2020) (finding waiver
after repeated withdrawals and resubmittals at request of state certifying agency for purpose
of allowing more time to complete other environmental reviews).
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information for DEQ’s certification review.144 DEQ never requested that Jordan Cove

withdraw its claimed application.145

The D.C. Circuit in Hoopa Valley explained that its decision resolved only the

“single issue” of “whether a state waives its Section 401 authority when, pursuant to an

agreement between the state and applicant, an applicant repeatedly withdraws-and-

resubmits its request for water quality certification.”146 The court expressly declined to

determine whether withdrawal and resubmittal by an applicant in different circumstances

would “restart[] the one-year clock.”147 And while the Commission has cited Hoopa

Valley as supporting waiver in different factual circumstances than those before the court

in Hoopa Valley,148 the Commission should not do so here, because these factual

circumstances warrant different treatment for at least three reasons.

144 Exhibit B, Decl. of Keith Andersen ¶¶ 9-12 (attesting that DEQ communicated it intended
to deny certification and that DEQ did not request withdrawal of its claimed application);
Exhibit A, Decl. of Mary Camarata ¶¶ 13-17 (attesting DEQ communicated it intended to
deny certification and then voluntarily withdrew its application).
145 Exhibit B, Decl. of Keith Andersen ¶ 12 (attesting that DEQ did not request withdrawal of
any application); Exhibit A, Decl. of Mary Camarata ¶ 17 (same).
146 Hoopa Valley Tribe v. FERC, 913 F.3d 1099, 1101 (D.C. Cir. 2019) (emphasis added).
The Commission’s statement in Placer County Water Agency, 167 FERC ¶ 61,056, at P 15
(Apr. 18, 2019), that “[t]he Hoopa Valley court did not in any way indicate that its rule was
limited solely to the case before it,” is flatly inconsistent with these statements in that court
decision. See Hoopa Valley, 913 F.3d at 1101.
147 Id. at 1104.
148 DEQ maintains that the Commission’s broad application of the Hoopa Valley decision is
unsupportable by the text and context of Section 401, its legislative history, and undermines
congressional intent of the Clean Water Act to “recognize, preserve, and protect the primary
responsibilities and rights of states to prevent, reduce, and eliminate pollution.” 33 U.S.C. §
1251(b). The simple fact is that the action of withdrawal and resubmittal is made by an
applicant for the sole purpose of avoiding a denial on its record, and the consequent
ramifications to its funding prospects. Commission must acknowledge that its applicants
created this alleged “scheme” to avoid denials, it was not created by state certifying agencies
to avoid waiver of certification rights. Applicants like Jordan Cove are very aware of the
potential harm a denial of 401 certification could have on its funding prospects, and the
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First, here, Jordan Cove did not “repeatedly” withdraw and resubmit its alleged

request for certification. Jordan Cove only withdrew its alleged request for certification

once in September 2018. Second, Jordan Cove expressly indicated that it withdrew its

alleged pending request for certification because it would be supplementing its Corps

permit application with information that “DEQ will need to consider in its 401

certification review.”149 This supplemental information included a vast amount of

requested responses and data.150 Thus, this set of facts is distinguished from prior cases

where a state certifying agency asserted the time period had not commenced because the

applicant’s request for certification was incomplete,151 or where multiple withdrawals or

resubmittals had occurred,152 as well as cases that involved an express agreement

potential for the Commission to apply its two-strike policy in LNG proceedings. See
generally Long Lake Energy Corp., 56 FERC P 61,021 (1991) (setting forth a policy to
dismiss license application for hydroelectric facility after second denial of 401 certification);
Barrish & Sorenson Hydroelectric Company, Inc., 69 FERC P 61,206 (1994) (noting that
FERC does not distinguish between denials with prejudice or without in applying this
policy). A certifying state agency does not “consent,” or otherwise form any agreement, with
applicants to avoid waiver of time period, these agencies simply have no application to act on
once it has been withdrawn.
149 See Letter from Tony Diocee, JCEP, to Mary Camarata, DEQ, at 1 (Sept. 25, 2018)
(“Under DEQ regulations, these requested authorizations submitted to the Corps also
constitute a request to DEQ for certification pursuant to Section 401 of the federal Clean
Water Act. Since Jordan Cove will be providing supplemental information to the Corps
which DEQ will need to consider in its 401 certification review, Jordan Cove hereby
withdraws its pending request for Section 401 certification * * *”) (JC Att. D – JC-000267).
150 See Letter from Tajvinder S. Diocee, JCEP and Pacific Connector to Christopher Stine,
DEQ (Oct. 8, 2018) (responding to an extensive request from DEQ for information related
proposed activities) (JC Att. D – JC-000275 – 292); Letter from Natalie Eades, JCEP and
Pacific Connector to Christopher Stine, DEQ (Oct. 25, 2018) (JC Att. D – JC000316 – 351).
151 See, e.g., Millennium Pipeline Co., L.L.C., 161 FERC ¶ 61,186, at P 5 n.7 (2017) (“New
York DEC does not dispute that it received Millennium’s application on [date].”).
152 See Placer County Water Agency, 167 FERC ¶ 61,056, at P 15 (2019) (finding waiver
where applicant and state certifying agency had no formal agreement yet applicant withdrew
and resubmit certification application several times).
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between the applicant for NGA authorizations and the state certifying agency to delay

and extend the 401 certification deadline.153

Additionally, Jordan Cove’s withdrawal occurred entirely of its own volition after

DEQ informed Jordan Cove on September 18, 2018 that the record before the agency at

that time did not support an approval decision, and that DEQ would be issuing a denial to

protect its certification rights.154 DEQ never requested that Jordan Cove withdraw its

application.155 DEQ explained to Jordan Cove that DEQ did not have sufficient

information to determine compliance with water quality standards.156 At that time,

Jordan Cove urged DEQ to consider alternatives to avoid DEQ’s denial of its Section 401

application for the Corps 404/10 permit.157 Jordan Cove requested DEQ consider a

tolling agreement,158 meaning an agreement to delay the deadline for certification.

Significantly, tolling agreements had already been found by the Commission as not

preventing its waiver determination.159 DEQ rejected that option and then Jordan Cove,

153 See National Fuel Gas Supply Corps and Empire Pipeline, 167 FERC ¶ 61,007, at PP 2 &
8 (2019) (finding waiver where applicant and state had agreed on date of receipt of
certification request that was 37 days different from FERC’s determination of when it was
received by applicable state certifying agency).
154 Exhibit B, Decl. of Keith Andersen ¶¶ 9-12 (attesting that DEQ communicated it intended
to deny certification and that DEQ did not request withdrawal of its claimed application).
Accord Exhibit A, Decl. of Mary Camarata ¶¶ 13-17. At that time, DEQ thought this would
avoid litigation over commencement of the certification time period and waiver related to
401 certification for the Corps Section 404/10 permit.
155 Exhibit B, Decl. of Keith Andersen ¶ 12 (attesting that DEQ did not request withdrawal of
any application); Exhibit A, Decl. of Mary Camarata ¶ 17 (same).
156 Exhibit B, Decl. of Keith Andersen ¶ 9; Exhibit A, Decl. of Mary Camarata ¶ 14.
157 Exhibit B, Decl. of Keith Andersen ¶ 10; Exhibit A, Decl. of Mary Camarata ¶ 15.
158 Exhibit B, Decl. of Keith Andersen ¶ 10; Exhibit A, Decl. of Mary Camarata ¶ 15.
159 See Cent. Vermont Pub. Serv. Corp., 113 FERC ¶ 61167, PP 16 & 19 (2005) (explaining
that no private agreement between state certifying agency and federal permit applicant can
avoid Commission determination of waiver). Significantly, when DEQ also communicated
with Jordan Cove in early May of 2019 that DEQ planned to issue a denial of its 401
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of its own volition, withdrew its application before DEQ acted to deny that application,160

which DEQ did not dispute, because the Commission at that time found this action by an

applicant did not impair DEQ’s certification rights.161

certification request for the Corps’ Section 404/10 permit, Jordan Cove responded
immediately to DEQ general counsel urging DEQ to reconsider and not issue such a
determination, implying it would kill the project. See Email from Natalie Eades, Jordan
Cove, to Anika E. Marriott, Or. Dept. of Justice, Counsel to DEQ, at 1, 3 (May 5, 2019)
(Exhibit G). The correspondence discusses Jordan Cove’s perspective on legal decisions
governing 401 certification, and it repeats that Section 401 places obligations on applicants
to request certification for provision to federal agencies, expressing frustration that DEQ
would follow deadlines communicated to it by the Corps versus follow the date set forth in
FAST-41 Coordinated Project Plan. Id. at 1 (“[T]he statute and regulations all make clear the
obligation is on the applicant, here Jordan Cove/PCGP, to request the Section 401 water
quality certification from the State so that it can be provided to the relevant federal permitting
agencies.”). The Commission should note this specious correspondence was provided to the
State three months after the D.C. Circuit Court of Appeal’s decision in Hoopa Valley and that
despite that ruling Jordan Cove nonetheless urged DEQ not to issue its denial and that
September 24, 2019 was the operative deadline. Significantly, the Commission should note
that Jordan Cove’s perspective on the applicant’s obligations have markedly changed from
that time to its Petition. Compare id. at 3 (“It is beyond dispute that it is Jordan Cove’s
obligation, as the applicant, to request a Section 401 certification, obtain it from agencies
whose licensing and permitting decisions are subject to certification.”) with Petition, at 44
(“Because Jordan Cove’s September 25, 2018 letter purporting to withdraw and resubmit the
existing certification request did not extend the time period for review and did not constitute
a new request, the Corps’ determination ODEQ would have until September 24, 2019 does
not govern.”).
160 Exhibit B, Decl. of Keith Andersen ¶¶ 10, 11; Exhibit A, Decl. of Mary Camarata ¶¶ 15-
17.
161 See Pacificorp, 149 FERC ¶ 61038, at P 20 (2014) (“Section 401(a)(1) provides that a
state waives certification when it does not act on an application within one year. The Act
therefore speaks solely to state action or in action, rather than the repeated withdrawal and
refiling of applications. By withdrawing its applications before a year has passed, and
presenting the states with new applications, PacifiCorp has, albeit repeatedly, given the states
new deadlines. The record does not reveal that either state has in any instance failed to act on
an application that has been before it for more than one year.”). But see Hoopa Valley Tribe
v. FERC, 913 F.3d 1099, 1101 (D.C. Cir. 2019) (finding that where an express agreement
provided for repeated withdrawal and resubmittal of exactly the same request for certification
a state’s certification rights were waived for that federal authorization).



Page 60

Notably, the Commission’s recent decisions on Section 401 waiver have not

acknowledged nor appropriately taken into consideration the applicant’s role in formation

of these alleged “agreements” to delay the certification time period or the applicant’s

self-serving recharacterizations of events in their petitions for declaratory order of

waiver. For example, here, Jordan Cove withdrew its application of its own volition after

urging DEQ not to deny its application and to consider other available options to avoid

that prospect.162 Yet, now Jordan Cove includes in its Petition a statement that it

“submitted a two-page letter * * * to ODEQ purporting to withdraw [certification]” and

that such was “orchestrated by ODEQ”.163 Further, Jordan Cove reiterated more than

once that its materials being submitted were supplemental to its application to the Corps

for its Section 404/10 permit.164 Yet now, in its Petition here Jordan Cove urges the

Commission to ignore those clear statements and instead find it submitted an application

in October 2017, because eventually it supplemented that document with information

related to the entire project.165 Jordan Cove unabashedly makes such post-hoc arguments

despite the fact it has not produced any document that expressly states Jordan Cove

requested 401 certification for FERC authorizations.

162 Exhibit B, Decl. of Keith Andersen ¶¶ 9-12; Exhibit A, Decl. of Mary Camarata ¶¶ 14-17.
163 Petition, at 20-21, 42.
164 See, e.g., Letter from Natalie Eades, JCEP to Mary Camarata et. al, DEQ (Dec. 7, 2018)
(“Jordan Cove’s prior submittals constitute a single request for certification, with the
information submitted in February and May supplementing the original October 22, 2017,
request.”) (JC Att. D – JC-000364-365). Exhibit A, Decl. of Mary Camarata ¶ 18.
165 As stated supra in Part II.B.ii.d, the reference to entire project is inherently ambiguous,
reasonably interpreted to mean many things to different people – with most common
understanding to be a reference to both the LNG terminal proposed by Jordan Cove and the
associated pipeline proposed by Pacific Connector.
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Under the facts here, where DEQ never requested Jordan Cove withdraw its

alleged application and Jordan Cove did so expressly to provide additional information to

DEQ to avoid a certain denial, FERC should not consider Jordan Cove’s voluntary

withdrawal of that request as some orchestrated scheme by DEQ. The irony of what

occurred in October of 2018 should not be overlooked. Jordan Cove specifically

requested DEQ consider some alternative to issuing a denial, even though DEQ felt it

needed to deny at that time to avoid the potential for later litigation related to waiver of

401 certification rights with respect to the Corps Section 404/10 permit.166 Jordan Cove’s

statements in its declarations are consistent with those by DEQ representatives on that

point: Jordan Cove acknowledged DEQ intended to deny certification to avoid litigation

over when the certification time period commenced.167 At that time a method of avoiding

issuing a denial that was accepted by the Commission was discussed in response to their

request for other options, and now Jordan Cove asserts that DEQ requested withdrawal

and describes what occurred to the Commission using statements such as “Jordan Cove

submitted a two-page letter * * * to ODEQ purporting to withdraw [certification]” and

that such was “orchestrated by ODEQ”.168 However, DEQ never requested that Jordan

Cove withdraw its application.169 The Commission should find Jordan Cove’s

166 Exhibit B, Decl. of Keith Andersen ¶¶ 9-12; Exhibit A, Decl. of Mary Camarata ¶¶ 14-18.
167 Compare Exhibit B, Decl. of Keith Andersen ¶ 9-12 (attesting that DEQ communicated it
would deny certification in October 2018) with Vowels Decl. ¶ 10 (attesting to DEQ’s
expressed concern that litigation could occur over certification time period and identifying
that it would deny certification to avoid risk of waiver); Koski Decl. ¶ 6 (same).
168 Petition, at 20-21, 42.
169 Exhibit B, Decl. of Keith Anderson ¶ 12; Exhibit A, Decl. of Mary Camarata ¶ 17. But see
Vowels Decl. ¶ 10 (claiming opposite); Koski Decl. ¶¶ 6, 7 (claiming opposite).
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mischaracterizations are the post-hoc arguments that they are,170 and the Commission

should hold an applicant accountable for their action to withdraw alleged applications as

it is not reasonable to ascribe to a state certifying agency the project applicant’s decision

to withdraw a certification request in order to avoid having that certification request

denied. Here, it is the action of Jordan Cove – the very party that the time limitation is

intended to protect – that has resulted in the delay of water quality certification, not a

failure or refusal by DEQ.171 It is of no moment that the State communicates its intent to

deny prior to issuance of such denial, and it is wholly within the control of Jordan Cove

to not voluntarily withdraw but to await and accept the state’s issuance of a denial. As

Jordan Cove expressly indicated in its communication to DEQ, its withdrawal was not

any agreement to avoid waiver, it was to submit information for DEQ certification

review.172

In sum, Jordan Cove’s voluntary withdrawal of its alleged certification request in

October 2018 for the purpose of avoiding certain denial and providing substantial

170 Cf. Constitution Pipeline Co., LLC, 169 FERC ¶ 61199, at 62467 (2019) (“Should, in a
future proceeding, a water quality certifying agency make the case that an application has
acted in bad faith in order to trick the agency into waiver, the Commission will consider that
argument.”).
171 See generally Oregon Dept. of Envtl. Quality, Jordan Cove Water Quality Certification
Decision, at n.3 (issued May 6, 2019), FERC Docket Accession # 20190507-5008 (“DEQ is
not aware of any reason why a new certification request would require additional time as a
result of including both the Corps permits and proposed FERC authorizations.”) (JC Att. D –
JC-000610). DEQ worked cooperatively with Jordan Cove in the months following that
denial to facilitate Jordan Cove’s expressed intention to reapply for 401 certification for all
federal licenses or permits required for the project. Exhibit A, Decl. of Mary Camarata ¶ 23.
172 See Letter from Tony Diocee, JCEP, to Mary Camarata, DEQ, at 1 (Sept. 25, 2018)
(“Since Jordan Cove will be providing supplemental information to the Corps which DEQ
will need to consider in its 401 certification review, Jordan Cove hereby withdraws its
pending request for Section 401 certification * * *”) (JC Att. D – JC-000267).
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supplemental information to DEQ – these distinguishing facts – warrant the

Commission’s determination that such action by Jordan Cove was sufficient to constitute

a new request for certification; thus, commenced a new time period for certification.

ii. Jordan Cove significantly changed its pipeline route such that a
new request for 401 certification is required to evaluate the Blue
Ridge Alternative route.

As discussed supra Part II.D.i, the court in Hoopa Valley, expressly left open

whether in a future case the prospect that any substantial changes in proposed activities

by an applicant for a federal license or permit that may result in discharge into U.S.

waters will constitute a new certification request so as to restart the time period for

certification for that federal application.173 Here, the pipeline-route change from Jordan

Cove’s proposed route to the route selected by FERC resulted in significant changes to

the waterbodies affected by the FERC-authorized activity.174 Changes in affected

waterbodies is especially relevant to whether DEQ can certify compliance with

applicable water-quality standards, because of a waterbody’s designation as water-quality

limited or the applicability of a TMDL. But here, Jordan Cove never requested that DEQ

evaluate the route selected by the Commission despite DEQ’s repeated requests for

173 See 913 F.3d at 1104 (explaining that because in that case the information resubmitted
was identical the court did not need to decide “how different a request must be to constitute a
‘new request’ such that it restarts the one-year clock”).
174 See U.S. Army Corps of Engineers, Supplemental Public Notice: Application for Permit to
Alter Federally Authorized Projects, at 2-6 (July 26, 2019) (listing modifications to project
“since issuance of [Corps] original public notice” and corresponding “additional and revised
impacts to waters of the United States”) (excerpted pages attached hereto as Exhibit H to
reduce size of attachment document eliminated maps included therein in original pgs. 9-22).
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information175 and despite Jordan Cove’s response that “[i]f the Project activities subject

to federal permitting change in a manner that would affect the resulting discharges,

Jordan Cove will notify DEQ accordingly to update the 401 application materials.”176

Jordan Cove argues that the DEQ was “well aware that FERC was considering the

Blue Ridge Variation.”177 However, awareness is irrelevant. Unlike NEPA that requires

the Commission to analyze environmental impacts of the proposed route and reasonable

alternatives to that proposal, the CWA does not require DEQ to evaluate alternatives to a

federal license applicant’s proposed action; therefore, DEQ’s analysis is specific to the

applicant’s proposed route in the request for water-quality certification (e.g., the route

proposed in the Corps Section 404/10 permit application).178 Accordingly, with respect

to the 401 certification for the Corps’ Section 404/10 permit, DEQ evaluated the water

quality impacts of only the route proposed by Jordan Cove.179 And DEQ was informed

multiple times that Jordan Cove was not considering changing its route.180

175 Exhibit A, Decl. of Mary Camarata ¶ 26. See, e.g., Letter from Christopher Stine, DEQ, to
Derik Vowels, Jordan Cove, at 3 (Sept. 7, 2018) (requesting updates with information
regarding any changes in proposed activities to extent changes impacts to waterbodies or
water quality) (JC Att. D – JC-000248); Oregon Dept. of Envtl. Quality, Jordan Cove Water
Quality Certification Decision, at *2 (issued May 6, 2019) (“DEQ notes that the Corps has
indicated that JCEP is considering pipeline route changes, and that the Corps intends to issue
a revised public notice once it receives sufficient information regarding the changes. DEQ
has not yet received information from Jordan Cove regarding these changes to the proposed
Project.”) (JC Att. D – JC000600).
176 See Jordan Cove Responses to September 7, 2018 ODEQ Information Requests, JC Att. D
– JC-000294.
177 Petition, at 32. Jordan Cove asserts DEQ was aware because of a previous proceeding,
but such a proceeding was not placed in DEQ’s administrative record for 401 review as such
materials were not included in the Corps Section 404/10 permit application.
178 Exhibit A, Decl. of Mary Camarata ¶ 27.
179 Exhibit A, Decl. of Mary Camarata ¶ 27.
180 Exhibit A, Decl. of Mary Camarata ¶ 26.
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As discussed supra Part II.A, 401 certification is necessarily linked to a specific

federal license or permit and the time period for certification is linked to the receipt of a

request for 401 certification for that federal application. The logical reason for this

linkage is apparent here, where DEQ is evaluating the proposed action described in a

specific federal license application (e.g., Corps Section 404/10 permit application) and

not a separate proposal that a different federal agency later required of that applicant

(e.g., FERC’s Blue Ridge Alternative). Accordingly, as an alternative basis, the

Commission must find that under these specific facts and circumstances, DEQ did not

waive its certification authority, because this type of significant modification to proposed

activities constitutes a new request for 401 certification.

CONCLUSION

DEQ respectfully requests the Commission reject Jordan Cove’s Petition because

it requests a determination that is inconsistent with the plain language of CWA Section

401 as well as Commission and judicial precedent, and instead find that Jordan Cove did

not request 401 certification from DEQ for FERC authorizations in October 2017 or

anytime since then; therefore, waiver of DEQ’s certification authority has not occurred.

Dated this 27th day of May, 2020.

Respectfully submitted,

Ellen F. Rosenblum
Attorney General

/S/ Anika E. Marriott
_____________________________
Anika E. Marriott, OSB# 104634
Assistant Attorney General
Natural Resources Section
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing document upon each person

designated on the official service list compiled by the Secretary in this proceeding.

DATED as of May 27, 2020.

/s/ Anika E. Marriott
_____________________________
Anika E. Marriott
Phone: 503-947-4520
anika.e.marriott@doj.state.or.us
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UNITED STATES OF AMERICA
BEFORE THE

FEDERAL ENERGY REGULATORY COMMISSION

Jordan Cove Energy Project L.P. ) Docket No. CP17-495-003
Pacific Connector Gas Pipeline, LP ) CP17-494-003

DECLARATION OF MARY CAMARATA IN SUPPORT OF THE PROTEST
OF THE OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY

IN OPPOSITION TO JORDAN COVE’S PETITION FOR DECLARATORY ORDER

I, MARY CAMARATA, do declare and say:

1. I am currently employed by the Oregon Department of Environmental Quality (“DEQ”)

and have been employed by DEQ since October 1999.

2. I am currently a Coordinator in DEQ’s Regional Solutions Team (formerly known as the

Economic Revitalization Team), and I have held this position since November 2006.

3. The Regional Solutions Team was established by the Governor’s Office to encourage

coordination between private companies, local, state, and federal government agencies,

economic development agencies, tribes, and others with a stake in economic development

and environmental issues.

4. My role as a Coordinator in the Regional Solutions Team is to assist communities,

businesses, universities, and others work through permitting processes, and to act as a

liaison between various groups.

Exhibit A Final Declaration Mary Camarata
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5. Since approximately November 2006, I have been the Project Coordinator for the Jordan

Cove project to which I refer in this declaration.

6. The Jordan Cove project is comprised of two separate but interrelated components– the

Liquified Natural Gas terminal and the Pacific Connector Gas pipeline. Due to the fact

that the terminal and pipeline were being treated as a single project by the federal

agencies, the Corp required Jordan Cove to submit one 404/10 permit application for the

two components. The Corps 404/10 Permit and associated 401 Water Quality

Certification application relating to the terminal and pipeline were referred to as “Joint

Permit Application” or “JPA.”

7. On October 23, 2017, Jordan Cove submitted an application for a Corps 404/10 Permit to

the U.S. Army Corps of Engineers. Jordan Cove did not submit the Corps 404/10 permit

application to DEQ. DEQ received the application from the Corps, with their assigned

permit number NWP-2017-41. I was included as a courtesy copy (cc) on Derik Vowels'

email to the Corps submitting the 404/10 permit application materials on October 23,

2017.

8. In November of 2017, I was made aware that the Corps found Jordan Cove’s submission

in October 2017 was incomplete, and, I was aware that from October 2017 through May

7, 2018, that the Corps was in contact with Jordan Cove to get additional information for

the Corps to be able to issue a public notice for the Corps 404/10 permit application.

9. DEQ did not begin substantive review of the Corps 404/10 permit application until it was

sent out by the Corps for public notice and comment, which did not occur in this instance

until May 22, 2018.

Exhibit A Final Declaration Mary Camarata
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10. On March 20, 2018, I wrote a letter to Kimberly D. Bose, Secretary, FERC, with copies

sent to representatives of a number of federal agencies as well as Jordan Cove. In that

letter, I explained that Jordan Cove had submitted an application for a Corps 404/10

permit, but that the activities described in the Corps 404/10 permit application “are

merely a subset of the larger array of activities that may affect water quality” if a FERC

license was approved by the Commission. I further informed FERC that if DEQ issued a

401 certification for the work identified in the Corps 404/10 permit application, “the

certification may not be a certification, in entirety, for the purposes of JCEP’s

applications for any license or certificate issued by FERC, or any license or permit issued

by other federal agencies.”

11. From May 2018 through September 24, 2018, DEQ reviewed the Corps 404/10 permit

application submitted to the Corps and drafted our initial additional information request

(“AIR”). We also met several times with Jordan Cove and discussed, among other

things, the importance of obtaining the 1200C stormwater permits and a wastewater

permit modification to show compliance with water quality standards.

12. On September 7, 2018, DEQ sent Jordan Cove an AIR seeking information on over 50

elements of the project that weren’t addressed in the Corps Section 404/10 permit

application.

13. After sending the initial September 7, 2018, AIR, DEQ wished to have an in-person

meeting with Jordan Cove to discuss, among other things, DEQ’s 401 application review

process, tribal/state/federal agency coordination, invoicing, schedules, and the AIR.

14. On September 18, 2018, a meeting was held at DEQ’s Eugene Office with Keith

Andersen, David Belyea and myself representing DEQ, and Mike Koski and Derik

Exhibit A Final Declaration Mary Camarata
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Vowels representing Jordan Cove. At that meeting, Keith Andersen informed Mr. Koski

and Mr. Vowels that one AIR had already been sent and another was being prepared.

Keith Andersen also informed Mr. Koski and Mr. Vowels that DEQ would have no

choice but to deny their application for certification without prejudice if the requested

information was not received in time for DEQ to evaluate it.

15. Mr. Koski seemed very surprised that DEQ would issue a denial, and initiated a brief

discussion of alternatives to a denial, including a tolling agreement and withdrawal of the

application and resubmittal. Mike Koski left the meeting saying they would come back

with possible options to avoid a denial. More calls were held with Jordan Cove on

September 19 and 21, 2018, where these options were discussed.

16. Jordan Cove ultimately decided to withdraw its application on September 25, 2018.

17. DEQ did not request Jordan Cove withdraw their application.

18. Throughout the course of my numerous discussions with Jordan Cove regarding

additional information requests and submissions, Jordan Cove confirmed more than once

that the information it had provided to DEQ related to the Corps 404/10 permit

application and the project. Jordan Cove never represented that the information was

related to the FERC license.

19. On February 28, 2018, I was designated the Agreement Administrator for the Fee

Agreement between Jordan Cove Energy Project L.P. and Pacific Connector Gas

Pipeline, L.P. (collectively, “Jordan Cove”) and DEQ, a draft of which was included in

Attachment D of the Petition. See Petition, at Att. D (JC Att. D – JC000100 – 103).

Exhibit A Final Declaration Mary Camarata
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20. These fee agreements are entered into in order to allow future and current Section 401

Water Quality certification applicants to work with DEQ staff in advance of submitting a

Section 401 Water Quality certification request.

21. While I was working on the Jordan Cove project under the fee agreement from January

2018 through May 22, 2018, it was my understanding that the work was being performed

in anticipation of a future request for certification for the Corps 404/10 permit

application. Such work included, preparation for public notice with the Corps, internal

coordination meetings on the various permits needed for the project, preparing and

updating the website and bringing new DEQ staff up to speed on the Project, as well as

discussion with external parties such as state and local agencies, environmental groups,

tribes, and the Corps.

22. After DEQ denied Section 401 Water Quality certification regarding the Corps 404/10

permit application on May 6, 2019, DEQ continued to work and bill time under the Fee

Agreement. I understood at that time that the time spent was in order to facilitate the

submission and approval of a subsequent application for 401 Water Quality certification

for the FERC and other federal authorizations, as well as the Corps 404/10 permit.

23. From June 2019 through December 2019, DEQ met with Jordan Cove on approximately

8 occasions to discuss the basis for DEQ’s denial of certification for the Corps 404/10

permit application, and what additional information was needed for the new application

they intended to file that would encompass all of the discharges authorized by federal

licenses or permits.

24. DEQ evaluates the water quality impacts associated with construction of the pipeline

route proposed by applicants for compliance with applicable water quality standards.

Exhibit A Final Declaration Mary Camarata
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25. Jordan Cove’s Corps 404/10 permit application that was publicly noticed on May 22,

2018, identified a route by milepost with specified associated crossings of wetlands and

waterways. JPA, at 7-9 (JC Att. D – JC000178 – 180). This route came to be referred as

the “Applicant Proposed Route.”

26. The Corps 404/10 permit application included appendices that contained information

relative to alternative routes such as the Blue Ridge Alternative. However, the Blue

Ridge Alternative was not Jordan Cove’s identified route in the Corps 404/10 permit

application, see JPA at 7-9 (JC Att. D – JC000178 – 180). DEQ was informed multiple

times that Jordan Cove was not considering changing its route.

27. DEQ does not evaluate the water-quality compliance of alternatives to an applicant’s

proposed route. DEQ only evaluated the route Jordan Cove identified in the Corps

404/10 permit application.

I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE

AND ACCURATE.

/s/ Mary Camarata

DATED: May 22, 2020 ________________________________
MARY CAMARATA
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UNITED STATES OF AMERICA
BEFORE THE

FEDERAL ENERGY REGULATORY COMMISSION

Jordan Cove Energy Project L.P. ) Docket No. CP17-495-003

Pacific Connector Gas Pipeline, LP ) CP 17-494-003

DECLARATION OF KEITH ANDERSEN IN SUPPORT OF THE PROTEST
OF THE OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY

IN OPPOSITION TO JORDAN COVE'S PETITION FOR DECLARATORY ORDER

I, KEITH ANDERSEN, do declare and say:

1. I am the Western Regional Administrator for the Oregon Department of Environmental

Quality ("DEQ"), and have held this position since 2010. I make this declaration based

on my personal knowledge of the events described herein.

2. As Western Regional Administrator, I am responsible for implementation ofDEQ's

programs in twelve Oregon counties: Benton, Coos, Cun-y, Douglas, Jackson, Josephine,

Lane, Lincoln, Linn, Marion, Polk and Yamhill. I supervise seven managers and

approximately 100 employees in the Western Region ofDEQ.

3. I have been employed with DEQ since 1992, serving in various capacities including

Acting Administrator ofDEQ for portions of 2008 - 2010, Regional Environmental

Solutions Manager from approximately 2001 - 2010, Cleanup Program Manager from

approximately 1999 to 2001, Cleanup Program Project Manager from approximately

1994 - 2001. Prior to that I worked in the stormwater group and Clean Water State

Revolving Loan Fund program as an inspector and project officer, respectively.

4. I became involved with the Jordan Cove terminal and Pacific Connector pipeline project

(the Project) when I became Western Region Administrator in 2010. The Project had

Exhibit B Declaration Keith Andersen
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been under consideration by DEQ and other agencies for some time at that point and

relationships among the many interested parties was often contentious.

5. Given the high-profile nature of the Project and the many interests involved, I was

routinely updated on the status of the Project and upcoming events. I participated in

public meetings regarding the Project and met with representatives of Jordan Cove on

multiple occasions.

6. There were numerous communications between DEQ and Jordan Cove in the period

between May 2018 and IVIay 2019, identifying specific areas where additional

information was needed in order for DEQ to fully evaluate the water quality impacts of

the actions identified in the Corps Permit Application.

7. Among the topics covered in DEQ's communications with Jordan Cove was that Jordan

Cove had not submitted a request to DEQ seeking Section 401 certification for the FERC

authorizations it was seeking. I recall that at least in early 2018, DEQ had specifically

pointed out to Jordan Cove that we did not have an application covering the FERC

authorizations.

8. By the late summer/early fall of 2018, it became apparent that we would not be able to

certify the Jordan Cove project given the large amount of information we still needed

from Jordan Cove, and invited Jordan Cove representatives to a meeting to discuss the

substance of the requests for information we had sent them, to ensure they understood

what information we needed in order to certify the project, and to impress upon them the

importance of providing the requested information.

9. On September 18, 2018, we had a meeting in DEQ's Eugene Office. Mary Camarata,

David Belyea, and I were present, and Mike Koski and Derek Vowels attended for Jordan

2
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Cove. At that meeting, we clearly communicated to Mr. Koski and Mr. Vowels that we

did not currently have enough information to determine that the project would comply

with water quality standards, and that we were concerned that we would not be able to

certify the project.

10. Mr. Koski was visibly concerned by the possibility of a denial of certification from DEQ

and requested time to consider alternatives to avoid denial of certification. Options that

came up in this conversation included withdrawal and resubmission of the application

and entering into a tolling agreement.

11.1 have no doubt that Mr. Koski understood that Jordan Cove's application for certification

would be denied, as he was very interested in finding a solution other than denial of

certification.

12. No DEQ representative requested that Jordan Cove withdraw its application.

I DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE

AND CORRECT.

EXECUTED on May L\, 2020.

KEITH ANDERSEN
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12  October 2017 

 (7) ADDITIONAL INFORMATION 
Has the fill or dredged material been physically and/or chemically 
tested? Yes  No  Unknown  
*If yes, explain in Block 4 and provide references to any physical/chemical testing report(s).  
Has a cultural resource (archaeological) survey been performed 
on the project area? Yes  No  Unknown  

* If yes, provide a copy of the survey with this application. Do not describe any resources in this document. 

Identify any other federal agency that is funding, authorizing or implementing the project. 

Agency Name 
 

Contact Name 
 

Phone Number 
 

Most Recent Date of 
Contact 

Federal Energy 
Regulatory Commission John Peconom  (202) 502-6352 8/9/2017 
National Marine 
Fisheries Service Chuck Wheeler (541) 957-3379 10/2/2017 

US Coast Guard LCDR Laura Springer (503) 240- 2594 9/19/2017 
List other certificates or approvals/denials required or received from other federal, state or local agencies 
for work described in this application. For example, certain activities that require a Corps permit also 
require  401 Water Quality Certification from Oregon DEQ. 

Approving Agency Certificate/ approval / denial description Date Applied 

DEQ 401 WQ Certification  TBD 
US Army Corps of 
Engineers – Civil Works 408 Approval TBD 
National Marine 
Fisheries Service ESA Authorization TBD 
Other DSL and/or Corps Actions Associated with this Site (Check all that apply.)  

Work proposed on or over lands owned by or leased from the Corps       
State owned waterway  DSL Waterway Lease #       

Other Corps or DSL Permits  Corps # NWP-2017-
41/2 

DSL # 60528 

Violation for Unauthorized Activity  Corps #       DSL #       

Wetland and Waters Delineation  
Corps #  NWP-2012-
441; NWP-2016-265 

DSL #       

        A wetland / waters delineation has been completed (if so, provide a copy with the application)  
        The Corps has approved the wetland / waters delineation within the last 5 years  
        DSL has approved the wetland / waters delineation within the last 5 years  

 

 (8) IMPACTS, RESTORATION/REHABILITATION, COMPENSATORY MITIGATION 
A. Describe unavoidable environmental impacts that are likely to result from the proposed project. Include 
permanent, temporary, direct, and indirect impacts. 

See Table 4-2 for detail on the extent of unavoidable permanent impacts to wetlands and waters 
resulting from construction of the LNG Terminal.  

Impacts to other environmental resources are detailed in Resource Report 2 and 3, issued to FERC on 
9/21/17 (Attachment A.3 and A.4 respectively).  

 
 
 

Part 1: JLNG 404/10 Application

12 October 2017
J1-000-RGL-PMT-DEA-00002-00 

Rev B - Issued for Information

Exhibit D Excerpted Page from Corps Section 404_10 Permit JPA Oct 23 2017
Page 1 of 1
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ORIGINAL 
Memo to: Secretary 

Memo from: Laura Turner 

Date: November 23, 2004 

FILED 

P:: I~OV 23 I~M 13: t~ I 
F t _ t . . , ~ . ,  . f | ,  ~, , I p 

P, EGU,'..IdOP, Y C6; I; ~:SSION 

Subject: Item to be placed in the public record for the GSX Project, Docket No. 
CP03-350-000 

Letter from the U.S. Army Corps of Engineers, Seattle District, to Georgia 
Strait Crossing Pipeline, LP. 

Exhibit E Letter from Thomas F Mueller, Corps to Wash Dept. of Ecology
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• 
RF.PLY TO 
A ~  

DEPARTMENT OF THE ARMY 
SEATTLE DISTRICT, CORPS OF ENGINEERS 

P.O. BOX 3755 
SEA'I"I'LE, WASHINGTON 96124-3755 

H0V 8 3]04 

Regulatory Branch 

Georgia Strait Crossing Pipeline, LP 
Mr. Tim Powall 
2800 Post Oak Boulevard 
Houston, Texas 77056 

I 
¢~. ?:) f ' ~  . . q  . o 

~ =  . 

- - L . J  

f ~  " - ,  

Reference: 2000301064 
Georgia Strait Crossing (GSX) 

Ladies and Gentlemen: 

This is in regards to your application to install 32 miles of a 20 inch buried natural gas 
pipeline 5"ore Sumas to Cherry Point and 14 miles of 16 inch natural gas pipeline from 
Cherry Point to U.S JCanada border in the Strait of Georgia and in wetlands, streams, and rivers 
in the Fraser and Nookack basins, in Whatcom and San Juan Counties, Washington. In 
Georgia Strait Crossing's (GSX) letter, dated May ) 8, 2004, you provided information 
concerning the Federal Energy Commission's (FERC) ruling on the Section 401 Water Quality 
Certification (WQC) and the Coastal Zone Management (CZM) consistency determination. On 
August 3 I, 2004, GSX also requested that the U.S. Army Corps of Eng/nccrs (Corps) move 
forward to address the Lummi Indian Nation's (Lummi) concerns and comments on the proposed 
work. 

In response to the GSX letter dated May 18, 2004, the Seattle District has a long-standing 
agreement with Washington State Department of Ecology (Ecology) that Ecology has I year 
from the date of the Corp~' public notice to issue, waive or deny the Section 401 WQC. This 
agreement was based on CFR 33 Part 325.2 (b)(ii), which allows the District Engineer to set a 
reasonable period of time, not to exceed 1 year, based on information provided to the certifying 
agency, Ecology. The public notice for GSX was issued on July 18, 2002. Ecology denied the 
Scctinn 401 WQC on .Tuly 16, 2003. The Corps received Ecology's denial letter on 
July 18, 2003, within the 1=year period as required. The second public notice was issued on 
November 24, 2003. Ecology has until the close of business on November 24, 2004, to provide 
the Seattle District with the Section 401 WQC or denial of the WQC. If Ecology fails to meet 
this deadline, the Corps will consider the Section 401 WQC waived. 

Also, as per Seattle Dis~ct 's  agreement with Ecology, Ecology has 6 months from the date 
of the public notice to concur or object to the CZM certification statement. If Ecology fails to 
object within the 6 month period, the Seattle District will presurne consistency. Ecology 

Exhibit E Letter from Thomas F Mueller, Corps to Wash Dept. of Ecology
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provided a letter o f  objection to the certification statemem on May 27, 2004. In accordance with 
CFR 33 Part 325.2 (bX2)(ii), Ecology failed to provide a letter o f  objection to the CZM 
certification statement for GSX within the required 6 month period. Therefore, the 
Seattle District considers GSX proposal consistent with the purposes o f  the CZM Act as of  
May 22, 2004. 

By letter dated June 7, 2004, the Lummi provided information demonstrating that there will 
be impacts to their Usual and Accustomed (U&A) fishing. Copies of  the 
Lummi U&A Declarations are enclosed. Resolution of  U&A issues must be completed for the 
Corps to be able to finalize a permit decision on your project. Usually U&A issues are resolved 
through negotiations and settlement agreements held between the applicant and affected tribe, 
without assistance from the Corps. A copy of  the final agreement is provided to the Corps, 
which allows the Corps to issue a permit if all other issues are satisfactorily resolved. If an 
agreement cannot be reached, and impacts to U&A fishing are more than deminimis, then the 
Corps must deny the permit. Below are examples of  two permit applications with U&A issues, 
one that was resolved through a settlement agreement and a second that was denied a permit due 
to unresolved U&A issues. 

The Port of  Seattle, (199500970) Terminal 5 expansion project impacted the U&A fishing 
rights of  the Muckelshoot Indian Tribe in the Duwamish River. To offset these impacts the 
Port o f  Seattle proposed a 24 hour hot line that the tribal members could call to get information 
on construction and ship schedules, provided a launch area and storage shed for the tribal 
fisherman use, and setup a net trust fund to replace nets lost in the project area. 

Northwest Sea Farms, Inc, (OYB-1-012147) proposed the installation of  12-floating net 
pens for a commercial fish farming facility, in Rosario Strait, near Lummi Island, 
Whatcom County. This proposed project permit denial was a result o f  unresolved U&A issues 
with Lummi. I fGSX's  wishes to get more information regarding these files, please let us know. 

In addition, we sugg .est that GSX review the following court cases, as the judgments may 
provide you with a better understanding of  treaty fights. 

Muckle~hcot v. Hall, 698 F. Supp. 1504; (WDWA 1988) 

Northwest Sea Farms Inc., v. Wynn, 931 F. Supp., 1515; (WDWA 1996) 

The Lummi in their letter to the Corps dated June 14, 2004, enclosed, referred to the 
Memorandum of Undemanding (MOU) that was develop between the Lummi and 
Atlantic Richfield Company (ARCO) in 1993 to resolve Section 106 issues. GSX should 
consider working with the Lummi to develop a MOU or similar document defining the 
framework for negotiations. The Corps suggests that the Federal Energy Regulatory 
Commission (FERC), as the lead Federal agency, assist GSX in the development of this type of 

Exhibit E Letter from Thomas F Mueller, Corps to Wash Dept. of Ecology
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document so the Lummi concerns on cultural resources, traditional cultural properties (TCP), and 
envimnm~tal jnstice as expressed in their letters dated June 8, 2004 and June 14, 2004, can be 
fully addressed. 

In an effort to resolve the cultural re.sources and TCP concerns, the Corps' archcological 
staffis willing to work directly with the FERC's archeological staff to review the cultural 
resources survey and request information on the potential TCP sites that may be effected by the 
proposed project with the Lummi Tribal Cultural Preservation Offices. The Lummi will not 
provide information on TCP to GSX, but may provide that information to the FERC and/or the 
Corps. The Corps suggests that GSX request that the FERC reinitiate 106 consultation by 
providing the Lummi with a formal letter requesting 106 consultation. If the FERC declines to 
do so, the Corps will meet with the FERC to discuss the respective roles of the two agencies for 
the Section 106 consultation with the Lummi and State Historic Preservation Officer. 

If you have any questions about our comments or concerns, please feel flee to contact 
Olivia Romano, Project Manager, at (206) 764-6960 or via e-mail at 
Olivia.H.Romano(~usace.arrny.mil. A copy of this letter will be sent to Us_. Laura Turner, ..__] 
Federal Energy Regulatory Commission, 888 I st Street Northeast, Washington, D.C. 20426, and 
Mr. Hank Hem'Je, Georgia Strait Crossing, 2800 Post Oak Boulevard, Houston, Texas 
7725 l-1396. 

Sincerely, 

Thomas F. Mueller, Chief 
Regulatory Branch 

Enclosures 

Exhibit E Letter from Thomas F Mueller, Corps to Wash Dept. of Ecology
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LUMMI INDIAN BUSINESS COUNCIL 
2616 KW)NA DRIVE • BELLINGHAM, WASHINGTON 98226 • (360) 384-1489 

DEPARTMENT. E X T .  

Mr. Thomas F. Mueller 
Chief, Regulatory Branch 
Seattle District, Corps of Engineers 
P.O.Box 3755 
Seattle, Washington 98142-3755 

JUN ] 0 2004 
. . . . .  

June 7, 2004 

SUBJECT: Corps Letter  Dated February 9, 2004 (Reference 200301064) 

Dear Mr. Mueller 

In response to your February 9, 2004 letter requesting further information on the concerns 
expressed in our December 9 ~, 2003 letter on the GSX Project (Reference 200301064), 
and in addition to our March 10, 2004 letter that summarized our primary concerns 
regarding data limitations and factual errors in the GSX Project proponent's assessment 
of impacts to tribal resources, enclosed please find declarations from three of the tribal 
fishers that will potentially be impacted by the proposed Georgia Strait Crossing Pipeline 
project and a declaration from the Lummi Nation's Harvest Manager. 

In addition to these declarations, we would like to formally concur with the comments 
made by the Environmental Protection Agency (EPA) in their February 4, 2002 letter on 
the draft Environmental Lmpact Statement CEIS) for the proposed project. As you know, 
the EPA assigned a rating of EO-2 (Environmental Objections - Insufficient Information) 
to both the draft and the Final EIS for this project. Specifically, in our view both the draft 
and the final EISs: 

• Do not adequately link actions and impacts. Although there are species by 
species discussions, little information is presented on habitat linkages; 

• Do not substantively identify tribal fisheries and tribal fisheries impacts; 
• Do not addres~ cumulative/generational effects on the environment; 
• Provide a grossly inadequate treatment of environmental justice issues; 
• Do not adequately mitigate impacts to tribal resources including tribal cultural 

resources;  

* Do not include a focused presentation of tribal circumstances or tribal benefits 
and costs associated with the project. 

Although the Lummi Development Authority is still interested in meeting with the 
project proponent in an ef for t  to resolve our concerns and issues, the May 18, 2004 letter 
from the project proponent to the Corps of Engineers makes it clear that we need to 
ensure that our interests are part of the Administrative Record. Thank you in advance for 

Exhibit E Letter from Thomas F Mueller, Corps to Wash Dept. of Ecology
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your consideration of the enclosed declarations and the needs and interests of the Lummi 
Nation; we will kccp you informed if we reach agreement with the project proponent. 

Sincerely, 

Executive Director, Natural Resources 

CC: Mr. Hank Hcnrie, Williams Pipeline Company 
Mr. Henry Cagey, I..ummi Economic Development Department Director 

Exhibit E Letter from Thomas F Mueller, Corps to Wash Dept. of Ecology
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dON I 0 2004 

DECLARATION OF R A N D O L P H K I N L E Y  

I, RANDOLPH KINLEY, declare as follows: 

1. I am an enrolled member of the Lummi Nation. I live at ~ q 0 f f / ~ $ , .  
I am 53 years old, over the age o f  18 years and competent to be a witness herein. I make 

Declaration concerning facts and events of my own personal knowledge. 

2. I have been fishing for 45 years, since I was eight years old. I started fishing with 
my mother in the Nooksack River. When I was old enough, I began fishing with my father in the 
salt water. [ have fished with gill nets, purse seines, bottom fishing and crab pots. Other than an 
occasional odd job, I have earned my living and supported my family by fishing and working in 
fisheries management. 

3. I have been a member of  the Lummi Natural Resources Commission (formerly the 
Lurmni Fish Commission) since it was formally created in 1973, before the Boldt Decision. I 
have chaired the Commission for over 25 years. The Commission sets fishing and other natural 
resources policy for the Lummi Nation, recommends amendments to the Lummi Code of  Laws 
regarding natural resources regulation and usage, approves fishing identification cards and boat 
plaques for qualified tribal members, and monitors the actions of  the Lummi Department of  
Natural Resources. :Commission members are elected by tribal members licensed to harvest fish 
and game, under a system set out in Title X. The Commission reports to the Lummi Indian 
Business Council, the governing body of  the Lumm/Nation. 

4. During my lifetime I have harvested almost all of  the fish that are available in the 
usual and accustomed grounds and stations of the Lummi Nation, including all five species of  
salmon, steelhead, halibut, herring, herring roe on kelp, rockfish, crab and shrimp. 

5. I have fished the waters around Point Whitehom and Cherry Point west to the 
Canadian boundary most years for whatever species were available and could legally be caught. 
This area includes the area through which the proposed Williams Company pipeline will run. 
Attached hereto as Exhibit A is a map showing where the proposed pipeline g411 run and the 
waters I fish. 

6. This area is a prime fishing area for sockeye, coho, chum and pink salmon. We 
are lhnited in the number and species we can take as a result o f  the Pacific Salmon Treaty, but 
when salmon fishing is open, there as many as 30 Indian boats fishing in this area. 'There used to 
be more, when fish were more plentiful and prices were not depressed by competition from 
farmed salmon. Gill nets usually are from 5 to 25 or 30 fathoms deep (30 to 180 feet), although 
they may be deeper. Often the bottom edge of  the gill net (the lead line) rests or drags along the 
sea bottom. Where the proposed pipeline is not buried, the lead line will get caught in the trench, 
or on the pipe itself, despite any precautions that may be taken. This will result in a tom or lost 

Exhibit E Letter from Thomas F Mueller, Corps to Wash Dept. of Ecology
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net, and loss of  some catch when the fisher pulls up the part of the  net he can. A torn or lost net 
must be repaired or replaced, often resulting in lost fishing time. Since sockeye openings are 
down to only one to five days per year, the loss of a net can mean the loss of a season. Sockeye 
gilt nets cost (in present dollars) about $ ~ f o r  a typical gill net. Each species o f  salmon 
requires a different size mesh (the size of  the holes in the net) for the best catch, so a coho 
salmon net is not the best size for sockeye, and so forth. 

7. I have fished for crab in the area shown on Exhibit A for many years. The last 
time I crabbed in that area was May 14, 2004, the last day the season was open. My crab pots are 
round metal traps, about six feet in diameter, and about two feet high. There are two or more 
holes where the crab can crawl in, attracted by the rotten fish bait. There is an exit hole for 
undersized crab. I fish 100 pots, which is the maximum number Lummi allows. Crab pots rest 
on the bottom, and I drop my pots in as deep water as there is, because the pots are pu/led up 
with a winch. I have set pots as deep as 55 or 60 fathoms (330 to 360 fee0. The best position for 
a crab pot is resting evenly on the bottom so the crab can get in all entrances. I f  there are 
irregularities, such as a trench or a pipeline resting on the sea bed, the pots may be tilted, or even 
on edge, so that the crab cannot get in (or, in the case of  undersized crab, get out). Further, the 
crab movements may be altered because they cannot get over or around a pipe lynig on the sea 
bed. This will affect the distribution of  crab, and may result in a greater number o f  crab moving 
out of  Lummi usual and accustomed fishing areas into Canadian waters, where we are no longer 
allowed to fish. 

8. During fishing openings where both Indian and non-Indian crabbers are allowed 
to fish, it seems that you can almost walk across the buoys mark/rig crab pots. I have seen more 
than 1000 buoys in the area marked in Exhibit A. The biologists tell me that this area is a prime 
crab nursery area, too. 

I, R A N D O L P H  KINLEY,  declare under penalty of  perjury under the laws o f  the State of  
Washington that the foregoing is true and correct. 

DATED this ~ day of  June, 2004, at Bellingham, Washington. 

~'.B~:~,,~,od~Wlx~x~Lt/MMI~H~CRYFT, GS X ~ P i I ~ , . ~ D ~ I " I O N  OF RANDOLPH l(~¢~=Y.~qx~ 
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r /+ .. 

~ i ,. : " */ . j~ 

JUN I 0 2004 

D E C L A R A T I O N  OF T E R R E N C E  H I L L A I R E  c't:., : ,  , .  

I, TERRENCE HILLAIRE, declare as follows: 
A 

1. l am an enrolled member o f  the Lammi Nation. I l iveat " 2 . q q  ~ C~c} ¢~. .r ' f i  ~/./ 
i am 51 years old, over the age of  18 years and competent to be a witness herein. I make this i t ~  ~ ,l 

Declaration concerning facts and events of  my own personal knowledge. ~ f  7.- ~ ( , ,  

2. I have been a member of  the Lurnmi Natural Resom-ces Commission, which used 
to be called the Lummi Fish Commission, for 3 years. The Commission sets policy in fishing 
and natural resource regulation and use for the Lummi Nation. The Commission also 
recommends changes in Title X of the Lummi Code of Laws (Natural Resources), and regulates 
which boats can be used in the Lummi fishery. I am acquainted with most o f  the Lurnmi Indians 
who are licensed to fish by the Lummi Nation. 

3. I have been a fisher by myself for 34 years, since 1970, but before that I fished 
with my father. I have fished mostly on gill net boats, although I have fLshed as a crew member 
on a purse seine boat. I have supported myself from fishing all my life, although I have worked 
construction when fishing wouldn't pay the bills. 

4. I have fished for sockeye, pink, churn, silver and king salmon, as well as 
steelhead, dogfish, halibut, herring, shrimp and crab, and have dug clams. For a time I was a 
diver in the tribal me-on-kelp and Nod (seaweed) projects. 

5. Every year I have fLshed in the Point Whitehom/Cherry Point area where I 
understand the Williams Company proposes to put a pipeline,. Attached_as Exhibit A is a map of  
this area, showing the proposed pipeline area and the waters that I fish in. I have also dug clams 
on the beaches from Sandy Point up to and around Pt. Whitebom 

6. I have fished in this area almost every year almost every time that fishing was 
open for as long as I can'remember. Point Whitehom to Cherry Point is a major fishing area for 
sockeye and pink salmon.. My gill nets, and those of  other tribal fishers, go as deep as 50 
fathoms, or 300 feet. The lead line of  the gill net often rests on the sea bottom. I believe that the 
lead line of  gill nets could easily snag on the pipeline, despite the efforts o f  the Williams 
Company. A snag could rip the Ret, and could mean loss of  the net or part of  the net, and loss of 
catch and opportunity while I fixed it. 

7. I started crab fishing in 1983, 21 years ago. I have fished for crab in the area 
where the pipeline will go in each of  these years. The last time I was crabbing there was May 14, 
2004, the last day the area was open for Lummi fishing. 

8. At times I have seen more than 40 crab boats in the area; it is one of  tha most 
heavily fished for crab by both Indian and non-Indian crabbers. I have seen about 1000 buoys 
marking crab pots when the season is open. 

Exhibit E Letter from Thomas F Mueller, Corps to Wash Dept. of Ecology
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9. Crab pots rest on the bottom of the sea. The crab pots are round metal cages 
usually about six feet across and two feet high. There are two or more openings where the crab 
can crawl in; there is an escape opening where undersized crab can get out. The crab are 
attracted to the pot because bait, usually rotting fish or meat, is placed in the pot. Where the 
proposed pipeline is no longer buried, the pots may be tipped so that the crab cannot enter the 
pots. This would be true beth in the case of  a trench for pipeline, and where the pipeline lies on 
the sea floor. 

10. I am not a biologist, but I suspect that the crab will not be able to cross over the 
pipeline where it lies above the sea bed. If  so, this would alter the movement  patterns o f  the crab 
and affect my abilRy (and that of  other tribal and non-Indian) crabbers to catch them. 

I, T E R R E N C E  HILLAIRE,  declare under penaity o f  perjury under the laws o f  the State 
of  Washington that the foregoing is m~e and correct. 

DATED this _ ~  day of  June, 2004, at Bellingbam, Washington. 

TERRENCE H I L ~ k I R E  

Exhibit E Letter from Thomas F Mueller, Corps to Wash Dept. of Ecology
Page 11 of 22



_ _ °  ° ~ F o " .  • 

• . . . ' : - - = .  

" - °  • • 

" ~ " " - ~ - ' - ' - ' - ~ . i ~ ' ,  ,'~ ~" 

~ o  

~-- : ~  -~. =- 

-..-.~- ~.~=~-.~. .~_~ 

I _ ~ • 

N ~  

I 

: o 

• ~ ,~#,,I°o 

~t 

m 

i 

m 

I 

• . # .  

or . -  , 

"~.:. ' :.~ 

f -  

• - . . . . .  : . ,  ~ ' "  ~,~-'-~,~,-.,~; . . .  

~o ,... -'. ~ . :  - : i lL_; , . . ,_ 

• " i ,~:  o • ° ,  

• .. , ~ . , . ' ,  .- 

. . " i  " " - i ' ;  

%.. 

I 

~ ~~, j 

° o ,  • 
• °+ +~ 

• ~ ' .  • " : . 3 - " '  "~ 
, ' , ~  - , .  I .  , • . . ~ . ~ . ~ : . . .  . -  • . . \  ~ ".. 

0 

f l  

M 

I 

fO 

fO 

0 

t~  
0 
0 

t~  

I 

0 
0 

tO 

t~ 

t~ 
~0 

0 

M 

t~  

t~  
0 
0 

0 
f l  

fO 

0 

I 

U1 
0 

I 

0 
0 
0 

Exhibit E Letter from Thomas F Mueller, Corps to Wash Dept. of Ecology
Page 12 of 22



Jnofflclal FERC-Generated PDF of 20041126-0037 Issued by FERC OSEC 11/23/2004 in Docket#: CP03-350-000 

JON I O 2004 

DECLARATION OF GORDON WILSON 

l, GORDON WILSON, declare as follows: 

1. I am an enrolled member of  the Lummi Nation. I live at ~ ..~ ~ 
I am 72 years old, over the age of  18 years and competent to be a wimess herein. I make this @ f ' ~  

Declaration concerning facts and events of  my own personal knowledge. 

2. I have been a fisher ever since I was old enough to row a boat for my mother, about 
60 years or more. I have owned and fished gill net boats and purse seine boats. 

3. Over my lifetime I have fished for all five species of  salmon, for steelhead, dogfish, 
rock cod and other rock fish, herring, and dungeness crab. I fished every year, but not necessarily 
for all types of  fish each year. I have also worked at various times in welding, logging, construction 
and highway construction. In the last several years I have only been fishing, and fishing and social 
security provide my income. 

4. I have been a member of  the Lummi Natural Resources Commission, which used to 
be called the Lummi Fish Commission, for 16 years. The Commission sets policy in fishing and 
natural resource regulation and use for the Lummi Nation. The Commission also recommends 
changes in Title X o f  the Lumm/Code of  Laws (Natural Resources), and regulates which boats can 
be used in the Lummi fishery. I am acquainted with most of the Lummi Indians who are licensed 
to fish by the Lun-uni Nation. 

- 

5. I have seen the proposed route of the Williams Pipeline. A map of that proposal is 
attached to this Declaration as Exhibit "A." I have fished in the waters through and under where the 
proposed pipeline will travel throughout my fishing career. 

6. For at least the last 25 years, I have fished every year in the waters adjacent to and 
around the proposed route of  the pipeline for sockeye and pink (in odd years) salmon and for crab. 
While there was a herring fishery (it was closed in the 1980's), I also fished for herring in these 

waters. These fishades are net fisheries, where nets o f  various lengths and mesh sizes are used to 
catch the fish. The nets have been, depending on species and depth of  the sea, f ~ m  ten feet to fifty 
fathoms (300 feet) deep. At times the bottom of the net will rest or move along the sea floor. Where 
the pipeline rests on the sea floor, the net could get caught on the pipe, and eventually tear. This 
would result in lost catch, as well as lost fishing time and money spent to repair or replace the net. 

7. Along other members o f  the Lummi Nation, I ftsh for crab on the sea floor along and 
adjacent to the proposed route of  the Williams pipeline, including the area where the pipeline will 
exit from underground and travel along the sea bed. Crab are caught using crab pets, which are 

Declaration of  Gordon Wilson - I 
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metal cages that rest on the floor o f  the ocean. I use crab pots that are round and about six feet in 
diameter. The crab crawl into the pots to get the bait, which is usually rotted fish, and are trapped 
because the pot is set up so they cannot get out again. I fish 100 pots at a time, which is the 
maximum allowed by Lummi law. My pots go as deep as 300 feet, because they must  rest on the 
bottom. The pots are pulled up from the bottom by a motorized winch. Placing more obstacles on 
the sea floor, either by digging a trench or putting the pipe above the floor, will make more places 
where the crab pots can tip and where the crab can't get in. I have fished for crab in these waters 
every year for at least the last 25 years; the last time I fished there was the day that the 2003-2004 
season closed, May 14, 2004. 

8. The area around Point Whitehom west to the Canadian border, including the waters 
around the northern part o f  the Alden Banks, is a very popular stretch of  water for salmon and crab 
fishing for both Indian and non-lndian fishers. In particular, I have often seen as many as 40 or 50 
boats in this area at times. There may be more, but I do not see as well as I used to. I have often 
seen several hundred buoys (marldng crab pots down below) on the water. 

9. While crab can get around large rocks, they will not be able to get around the pipe when 
it rests on the bed without going to where it either goes back into the trench or underground. 

I, GORDON WILSON,  declare under peaalty of  perjury under the laws o f  the State o f  . 
Washington that the foregoing is true and correct. 

DATED this _ ~ _  day of  June, 2004, at Bellingham, Washington. 

l~claration o f  Gordon Wilson - 2 
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,/ON I 0 2004 

DECLARATION OF ALAN B. CHAPMAN 

I, ALAN B. CHAPMAN,  declare as follows: 

. I am the harvest manager for the Lummi Natural Resources. I live at 628 E. Hemmi Road, 
Lynden, Washington. I am 66 years old, over the age of 18 years and competent to be a witness 
herein. I make this Declaration concerning facts and events of my own personal knowledge. 

. I have been the Harvest Manager for Lummi Natural Resources since 1987, responsible for the 
technical requirements for management of all fish and shellfish harvests by Lummi Fishers. I 
have a Bachelor of Arts and a Master of Arts from UCLA with a major in Zoology. I have over 
35 year experience in fisheries biology and management of salmon, reef fish, tuna, shrimp and 
assorted other fin and shellfish. 

. In Salmon Management Area 7A and Marine Fish and Shellfish Management Area 20A Lummi 
fishers harvest crab, salmon, sea cucumbers, sea urchins and shrimp. In the past there have been 
significant harvests of  hemng  and bottom fish in this area. 

. The area of  the proposed pipeline is the primary crab harvest area of  the Lummi  Nation. Based 
on conversations with fishers, the harvest in the area from Point Migley to Point Whitehorn is 
on the order of  1,000,000 pounds per year. This resource provides the overwhelming majority 
of the economic benefits from fishing for the Lummi community. 

5. Herring and bottom trawl fisheries in this area have supported Lummi fishers in the past and 
them is a desire to preserve this opportunity in the future. 

6. Herring arrive in this area well before they spawn and conditions prior to spawning have been 
implicated as a potential factor in the decline. 

I, ALAN B. CHAPMAN,  declare under penalty of perjury under the laws of the State of 
Washington that the foregoing is true and correct. 

DATED this 6th day of June, 2004, at Bellingham, Washington. 

~B ~c~.,~t cca'~e'~w pcloc J ~ U  JVLM ~ .~ '~ .  R YP1"~S X Wib~t~ms F.~li~',D EC L.ARA'13 0 ~  Of' ALAN CHAPMAN w ~  

Declaration of Alan B. Chapman - 1 
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LUMMI INDIAN BUSINESS COUNCIL 
2616 KWtNA DRIVE * BELLINGHAM, WASHI'NGTON 98226 • (360) 384-1489 

OEPARTMENT EXT. 

Mr. Thomas F. Mueller 
Chief, Regulatory Branch 
Seattle District, Corps of Engineers 
P.O.Box 3755 
Seattle, Washington 98142-3755 

June 14, 2004 

JUN I 8 2004 

• ~ b : . ; . l ~  / 

SUBJECT: Supplemental Comments/Information,(Reference 200301064) 

Dear Mr. Mueller, 

The purpose of this letter is to address in more cletail the deficiencies in the GSX Project 
(Reference 200301064) environmental impact statements that I outlined in my June 7, 
2004 letter. In addition, I am enclosing a critique of the GSX Project impact assessment 
process, analyses, and documentation prepared by the Lummi Development Authority. 

Inadequate linkages between actions and impacts: The 2002 EIS contains five (5) 
lines on tribal Usual and Accustomed CU&A) fishing but does not discuss or address 
direct, indirect and potential impacts on the Tribe (including on "the seventh 
generation"). The 2004 Supplemental EIS provides only minimal information on the 
impacts on crabs, no information on direct and indirect impacts on salmon, and no 
treatment of the impacts on tribal life ways despite the fact that the 2002 EIS 
completely ignored this aspect as well, and this had been pointed out. The 2002 EIS 
contains a four-and-a-half (4 1/2) page section on Cultural Resources, which reports 
on a survey for physical evidence of cultural property sites and Indian allotments 
along a 300 ft wide corridor, but fails to address impacts on non-physical cultural and 
spiritual aspects. Further, there is no linkage between the analysis and tribal life 
ways. Also, see Schelangen Department Director AI Scott Johnnie's June 8, 2004 
letter to the Corps of Engineers (Corps) regarding inadequacies in the EIS's 
regulatory and procedural requirement standards with respect to impacts on cultural 
r e s o u r c e s .  

Inadequate identification of tribal fisheries (including c rabbing  and shellfish) 
and impacts thereon: The Lummi Nation has been afishin 8 tribe since time 
immemorial. Their 19 th century ancestors - and the U.S. Government - protected the 
Lummi's right to take fish at the Treaty of Point Elliott, and the Lummi people have 
pursued fishing as a Way of life for thousands of years. As a consequence, from both 
a federal and Lummi perspective, possible impacts (including cumulative, 
environmental justice, and broadly cultural) of  projects on Lummi-pmtected fishery 
resources and on fishing in general require careful documentation. Neither the 2002 

Exhibit E Letter from Thomas F Mueller, Corps to Wash Dept. of Ecology
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EIS nor its 2004 Supplement adequately treats these aspects. This is so because 
Lummi inputs along these lines were not requested, due to either oversight or cultural 
insensitivity of  those preparing the EIS documents. Project proponents met with 
some Lummi tribal members as part of the public process but no informational or 
actionable results appear in the main body of the EIS. Instead, Lurnnxi written 
concerns were relegated to the EIS Appendix dealing with "letters and responses" to 
the draft EIS. 

Inadequate  t r ea tment  of  cumulative impacts:  The Cumulative Impacts section 
does not contain any treatment of the cumulative effects of  the proposed GSX/US 
pipeline on the Lummi people in light of what has already been constructed at and off 
Cherry Point. This lack of treatment disregards compliance with guidelines. One 
may speculate as to the reasons for this. However, an unacknowledged rule-of-thumb 
may be at play here to the effect that "let bygones be bygones" and/or "what we 
cannot estimate cannot hurt us." The first may confuse identification of prior adverse 
effects with culpability, whereas the second may indicate a reluctance to estimate 
complex impact relationships under conditions of uncertainty - particularly where 
futta-e actions/effects are concerned. Yet, there exist techniques within the social 
sciences, which are helpful in estimating future effects of actions under conditions of 
uncertainty. 

Inadequate  t r ea tment  of  environmental  justice concerns:  The 2002 EIS provides 
one (1) page of text purporting to address environmental justice (EJ) issues. It lacks a 
proper work-up of potential El  effects, as required by EPA guidelines. The 2004 
Supplemental fails to provide additional infon'nation or more adequate treatment. 
Both documents assert, but fail to document, that there will be no - or only minimal - 
expected adverse impacts on the Lummi Nation. On that basis, both documents 
severely discount not only the adverse cumulative effects, but also the environmental 
justice effects on the tribe. This defies compliance with the 1998 Executive Order 
(Presidential Directive) on Environmental Justice, in that the responsible federal 
agencies fail to comply with NEPA guidance, thereby shirking their federal trust 
responsibilities with regard to Indian tribes, and both documents fail to meaningfully 
address the "potential effects of  concern (which) may include ecological, cultural,  
human health, economic or  social impacts, when those impacts are interrelated to 
impacts on a natm:al or physical environment." 

Inadequate  t r ea tmen t  of  tribal circumstances or  tr ibal  costs o r  benefits 
associated with the  project: In essence, the GSX impact assessment process, 
consisting of several hundreds of pages in three separate documents,  falls to 
significantly consider the Lummi Nation in the organization of  appropriate impact 
assessment issues to be addressed. As a result, the documents do not discuss the 
Lummi Nation and its people in any substantial way. The agencies which prepared 
the two EIS documents assert that the sponsors of the GSX/US project can design the 
project in such a manner that there will be no significant impacts on tribal resources 
or peoples, but offer insufficient supporting evidence. Further, Williams Pipeline 
Company offers to negotiate compensation only if the Lummi Nation can 

Exhibit E Letter from Thomas F Mueller, Corps to Wash Dept. of Ecology
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demonstrate otherwise, thereby neatly shifting the responsibility away from the 
sponsor and onto the impacted party. What is clear is that as a vehicle for addressing 
tribal circumstances and potential tribal effects, the impact documentation is 
substantially incomplete, given "adequacy" standards of either the U.S. Government 
or of the Lummi Nation. 

In February 2004, Williams Pipeline Company produced a paper, Georgia Strait 
Crossing Pipeline L.P, 2004: An Assessment of the Impacts of the Georgia Strait 
Crossing Pipeline Project on Tribal Treat-Reserved Fishing Rights (Salt Lake City, 
Feb., 2004). This additional GSX assessment of tribal effects summarizes prior 
analysis and appears to add some slight information regarding potentially affected 
fishery resources and fishing. However, it offers little beyond the 2002 and 2004 EIS 
documents, and confuses and misstates tribal Treaty and U&A status where it deals 
with it at all. The report adds nothing to the understanding of tribal culture and life 
ways, or their linkage with activities potentially affected by the project, and does not 
incorporate any additional tribal information on these subjects. 

The Bottom-Line: In the final analysis, the assessment process, its sponsors, analysts 
and its documentation preparers (both fe, dcral and corporate) have failed to recognize and 
deal with the following reality, as incorporated in the Lummi Indian Business Council's 
1992 Resolution 92-126: 

'"The Lummi Nation is a sovereign government whose cultural values and Treaty 
rights must be protected. R must be recognized as such by local, state and federal 
governments, and understood to be the manager of the resources within the 
traditional Lummi mrritories. The policy of the Lummi Nation is to ensure no 
further loss of the resource base or of environmental quality, and to restore and 
enhance damaged areas within the Lummi homeland and territories." 

Please do not hesitate to contact me if you have any questions about the contents of this 
letter or the enclosed critique. 

Executive Director, Natural Resources 

CC: Mr. Hank Henrie, Williams Pipeline Company 
Mr. Henry Cagey, Lurnmi Economic Development Department Director 

Exhibit E Letter from Thomas F Mueller, Corps to Wash Dept. of Ecology
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GEORGIA STRAIT CROSSING (GSX/US) PROJE(~yF 

A CRITIQUE OF THE IMPACT ASSESSMENT PROCESS, 

ANALYSES, AND DOCUMENTATION 

Lummi Development Authority 

Economic Development Department 

June 11, 2004 
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MISTAKES W E R E  MADE BY ALL SIDES 

. Both Williams and the Lummi Nation would have been better served had they 
concluded an MOU, or other formal document delineating the framework for the 
negotiations (as we did with ARCO in 1993), at the start of  the negotiations in 1999, 
spelling out the various issues to be resolved and each organization's separate 
objectives, before embarking on the resulting more-or-less "ad-hoc" mitigation 
discussions and letters back and forth, which in retrospect turned out to lack a clear 
statement of each other's basic assumptions. Without this critical framework 
documentation, both sides embarked on their separate pathways of priorities and 
perceptions (and misperceptions). 

. A review of the subsequently developed EIS and Supplemental EIS developed for the 
GSX/US Project, meet neither Lummi nor recommended federal standards for 
completeness. These documents provide no formal treatment of  the Treaty/legal 
status of the Lummi Nation with respect to potential impacts from the GSX. They 
provide no comprehensive baseline describing Lummi resources and life-ways that 
might be affected (beyond a narrowly construed partial listing of protected cultural 
sites). The EIS and Supplemental EIS assert, but do not document, that there will be 
no adverse impacts on the Lummi Nation. On that basis, the documents also discount 
adverse  c u m u l a t i v e  i and env i ronmenta l  j u s t i ce  e f fec ts  ii on the Tribe. 

. Where t r ibal  e f fec ts  may play a significant role in evaluating project impacts, recent 
federal "best practice" gathers the range of tribal impacts and proposed mitigations 
into a single, easily accessible t r ibal  section of the EIS, where the totality of  predicted 
tribal benefits and adverse effects from a proposed project can be viewed together, 
and weighed by decision makers. Conversely, inclusion of a few sentences 
concerning tribes in a "local impacts" section, or burying tribal analysis deep in a 
document's appendix, obstructs and prevents adequate evaluation and presentation of 
tribal effects. The EIS processes followed in the preparation of both 2002 and 2004 
EIS documents for the GSX assessment failed to significantly consider the I..ummi 
Nation, either as a partner/participant in developing impact criteria and analysis, or in 
its organization of appropriate impact assessment issues to be addressed. 

. Identification and description of impacts between different cultures (corporate 
American on the one hand and Native American on the other) requires adequate 
understanding of different perspectives, values, and accounting stances (the prisms 
through which individuals or entities analyze impacts on themselves and others) 
between those cultures. Neither Williams nor the Lummi Nation was particularly 
effective in convincingly presenting its views and prioribes to the other. 

. The Lummi Nation expects federal impact assessors (Corps of Engineers, EPA, etc.) 
to understand and ~spect  their Treaty status and government-to-government 
relationships with the United States, and so indicate in impact statements. 

Exhibit E Letter from Thomas F Mueller, Corps to Wash Dept. of Ecology
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. 

. 

Given this broad failure by the two EISs to adequately address important (to the 
Tribe) issues, the Lummi Indian Business Council was understandably unable to 
reach a decision on the efficacy of the project, and so indicated in letters to the Corps 
of Engineers in December 2003. 

In February 2004 Williams responded to this letter - again asserting that the project, 
as designed, would fully mitigate fishing impacts for the Lummi Nation - save for 
any residual effects that could be demonstrated - and enclosing a one-sided 
assessment paper (prepared in Salt Lake City, Utah) on the proposed project, as 
perceived by Williams. This paper too lacked completeness, based on Lummi 
standards and recommended federal criteria. This additional GSX assessment of 
Tribal effects, as perceived by Williams, summarizes prior analyses and appears to 
add some slight information regarding potentially affected fishery resources and 
fishing. However, it offers little beyond the 2002 EIS and 2004 Supplemental EIS. 

' Cumulative Effects: Federal impact a~sessment specifically requires treatment of cumulative effects 
during EPA and EIS procedures: 

"Cumulative impacts result when the effects of an action are added to or ir.teract with other effects in a 
particular place and within a particular time. It is the combination of  these effects, and any resulting 
environmental degradation, that should be the focus of cumulative tmpaet analysis. While impacts can 
he differentiated by direct, indirect, and cumulative, the concept of cumulative impacts takes into 
account all disturbances, since cumulative impacts result in the compounding of  the effect of  all 
actions ova" tin~. Thus, the cumulative impacts of an action can he viewed as the total effects on a 

resource, ecosystem, or human community of that action and all other activities affecting that resource, 
no matter what entity (federal, non-federal or private) is taking the actions."( EPA 315-R-99,p. 1 ). 

ii Environmental Justice: in 1997, the EPA identified this as an important analytical element for NEPA 
compliance. E.PA defined it as: 

"The fair treatment and meaningful involvement of all people regardless of  race, color, national origin, or 
income with respect to development, implementation and enforcement of  env/ronmentsl laws, regulations 
and policies. Fair treatment means no group of people, including racial, ethnic or socio-cconom/c group 
should bear a disproportionate share of the negative environmental consequences from industrial, municipal 
and commercial o~'a~ions or execution of federal, s'~te, local and tribal prosrams ~u~ policies." (U.S. 
EPA. 1997, Office of  F.ederal Activities. p. 5) 

EPA provided further guidance to tribes in 199g: 

"Federal dudes under the Environmental Justice Executive Order. the Pre~sidential directive on 
govemmeat-to-govemment relati0r~, and ~e  Tres~ tespomibiliry to Indian tribes may merge when 
action proposed by a federal agency or EPA potentially affects the natural and physical environment of 
a tribe. The natural or physical environment of a tribe may include resources reserved by Treaty or 
lands held in m~t; sites of special cultural, religious or archaeological importance, such as sites 
protected under the National Historic Preservation Act or the Native American Graves Protection and 
Repatriation Act, or areas reserved for hunting, fishing and gathering (usual &accustomed), which 
m y  Ix: "ceded" lands that are not within the reservation boundaries. Potential effects of  
concern...may include ecological, cultural, human health, economic, or social impacts when those 
impacts are interrelated to impacts on a natural or physical environment." (EPA. 1998 Region 10 - 
Environmental Jnstice Office, p.2). 
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May 05, 2020 DEQ TIME REPORTmG - DAILY LOG

Project Title: 401 Dredge & Fill Cert - LNG Project - Jordan Cove Pipeline #2

FROM Month Of January, 2018 TO May,2018

Project No #: W10003 QTime No #: 45805

DATE
l-Feb-2018
l-Feb-2018
l-Feb-2018

2-Feb-2018

2-Feb-2018

2-Feb-2018

5-Feb-2018

5-Feb-2018

6-Feb-2018
6-Feb-2018
6-Feb-2018

7-Feb-2018
7-Feb-2018

8-Feb-2018

S-Feb-2018

S-Feb-2018

S-Feb-2018

9-Feb-2018
9-Feb-2018

16-Feb-2018
16-Feb-2018

20-Feb-2018

21-Feb-2018
21-Feb-2018

23-Feb-2018

2-Mar-2018

5-Mar-2018

6-Mar-2018

7-Mar-2018

7-Mar-2018

8-Mar-2018

8-Mar-2018

8-Mar-2018

8-Mar-2018

S-Mar-2018

9-Mar-2018

13-Mar-2018

LUST #:

STAFF NAME
Christopher Stine
Mary Camarata

Sara Slater

Katherine Benenati
Lia Boyarshinova
Mary Camarata

Christopher Stine
Mary Camarata

Christopher Stine
Katherine Benenati
Mary Camarata

Christopher Stine
Katherine Benenati

Christopher Stine
Mary Camarata

Michael Kucinski
William Mason

Katherine Benenati
Lia Boyarshinova

Mary Camarata

Sara Slater

Katherine Benenati

Christopher Stine
Katherine Benenati

Mary Camarata

Christopher Stine

Alexandra Holecek

Mary Camarata

Christopher Stine
Mary Camarata

Christopher Stine
Mary Camarata

Michael Kucinski
Sara Slater
William Mason

Mary Camarata

Michele Thompson

ECSI#:

PROJECT ACTIVITIES

Discuss project with MC

OER#:

Team meeting

Talk with MC

4-Agency Coordination: FERC Docket
Daily Total:

4-Supporting Document Review: supporting document review
Daily Total:

401 Letter to FERC
Daily Total:

4-Agency Coordination: Coordination
DOJ Letter on the 40 1 Certification Scope

Daily Total:
4-Agency Coordination: Meeting; prep; comments
4-Agency Coordination: Monthly team meeting
1-Agency Coordination: Project team meeting/check-in on tasks

4-Agency Coordination: Jordan Cove check in
4-Agency Coordination: internal coordination meeting

Daily Total:
4-Agency Coordination: Coordinating with Sara on project

Daily Total:
1-Agency Coordination: web

HOURS
1.00
0.50

0.50
Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

2.00

1.00

0.50

0.50
2.00

1.00

1.00
Too
1.00
0.25

1.00
"2.25

2.00

0.75

2.75
2.50

1.00
1.00
1.00

5.50

1.00
0.50

1.50
2.50

0.50

3.00
0.25

"0.25

1.00
0.25

1.25
0.50
0.50
1.00
1.00
4.00
4.00
0.50

0.50
1.00
1.50

2.50
5.00

1.00

1.00

1.00
1.00
9.00

1.00

1.00
0.50

Filter Critieria: Between 01/01/2018 and 5/7/2018 Q Time Nbr 45805
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May 05, 2020 DEQ TIME REPORTING - DAILY LOG

Project Title: 401 Dredge & Fill Cert - LNG Project - Jordan Cove Pipeline #2

FROM Month Of January, 2018 TO May,2018

Project No #: W10003 QTime No #: 45805

DATE

H-Mar-2018

15-Mar-2018

15-Mar-2018

16-Mar-2018

19-Mar-2018

20-Mar-2018

21-Mar-2018

21-Mar-2018

23-Mar-2018

23-Mar-2018

26-Mar-2018

26-Mar-2018

27-Mar-2018

30-Mar-2018

LUST #:

STAFF NAME

Christopher Stine

Christopher Stine
Michael Kucinski

Mary Camarata

Mary Camarata

Mary Camarata

Mary Camarata

Michele Thompson

Christopher Stine
Mary Camarata

Katherine Benenati
Mary Camarata

Mary Camarata

Chris Bayham

ECSI#: OER#:

PROJECT ACTIVITIES
Daily Total:

4-Agency Coordination: Internal discussions

Daily Total:
4-Agency Coordination: .

1-Agency Coordination: Job rotation/recruitment work
Daily Total:

4-Agency Coordination: 401 letter to FERC and discussion with
JCEP

Daily Total:
4-Agency Coordination: 401 Letter to FERC

Daily Total:
4-Agency Coordination: File letter with FERC; talk to Rogue River
Keeper

Daily Total:
4-Agency Coordination: Work on letter to Enviros and talk to Corps
1-Agency Coordination: WEB

Daily Total:
4-Agency Coordination: Breaking in the new guy
4-Technical Assistance/Public Participation: Letter to Enviros on

public process
Daily Total:

1-Technical Assistance/Public Participation: Document review
4-Agency Coordination: Agency meeting and letter to the public
about informational meetings

Daily Total:
4-Agency Coordination: Talk to ODFW about comment period and
Jordan Cove about permit files

Daily Total:
Policy and Administration: Review JC files and docket in preparation
for rotation work.

Daily Total:

Project Total

HOURS

1.50

1.50
2.00

1.50
^.50
2.00

2.00
1.00
1.00
1.00

Too
1.50

0.50
Too
2.00

1.50

^.50
0.50
2.00

2.50
1.00

TOO
6.50

6.50

66.00

Filter Critieria: Between 01/01/2018 and 5/7/2018 Q Time Nbr 45805
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May 05, 2020

DATE
2-Jan-2018

3-Jan-2018

4-Jan-2018

5-Jan-2018

S-Jan-2018

9-Jan-2018

lO-Jan-2018

ll-Jan-2018

ll-Jan-2018

12-Jan-2018
12-Jan-2018

23-Jan-2018

23-Jan-2018

24-Jan-2018

24-Jan-2018

24-Jan-2018

29-Jan-2018

29-Jan-2018

29-Jan-2018

30-Jan-2018

30-Jan-2018

Sl-Jan-2018

2-Apr-2018
2-Apr-2018

3-Apr-2018

4-Apr-2018

5-Apr-2018

5-Apr-2018

5-Apr-2018

6-Apr-2018

9-Apr-2018
9-Apr-2018

DEQ TIME REPORTING - DAILY LOG

Project Title: 401 Dredge & Fill Cert - LNG Project - Jordan Cove Pipeline #2

FROM Month Of January, 2018 TO May,2018

Project No #: W10006 QTime No #: 45805

LUST #:

STAFF NAME
Christopher Stine

Christopher Stine

Christopher Stine

Christopher Stine

Christopher Stine

Christopher Stine

Christopher Stine

Christopher Stine
Mary Camarata

Christopher Stine
Mary Camarata

Mary Camarata

Sara Slater

Christopher Stine
Mary Camarata
Michael Kucinski

26-Jan-2018 Mary Camarata

Christopher Stine
Mary Camarata

William Mason

Mary Camarata

William Mason

William Mason

Chris Bayham

Mary Camarata

Chris Bayham

Chris Bayham

Chris Bayham
Christopher Stine
Mary Camarata

Chris Bayham

Chris Bayham
Mary Camarata

ECSI#:

PROJECT ACTIVITIES

OER#:

4-Supporting Document Review: plan review

4-Agency Coordination: Talk to Cascadia Wildlands on 401

4-Supporting Document Review: plan review

4-Supporting Document Review: plan review

4-Supporting Document Review: plan review
4-Supporting Document Review: Meeting prep; agenda
4-Supporting Document Review: Work with team on stormwater

4-Supporting Document Review: plan review
Daily Total:

4-Supporting Document Review: plan review

4-Agency Coordination: Tribes, Corps, discussion about public
comment period

HOURS

Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

Daily Total:

ds on 401
Daily Total:

Daily Total:

Daily Total:

;enda

on stormwater

Daily Total:

4.00
^.00
2.00

^ZM
2.00
Too
2.00

^2M
2.00

2.00
1.00

Too
2.00

2.00
2.50

1.50
"4.00

2.50

0.50

^.00
1.00
1.00

2.00
1.50

3.00
0.50

5.00
2.00

2.00
1.75

0.50

3.00
5.25
1.00

3.00
^.00
2.50

^2:50
5.00

0.50
5.50

7.50

7.50
7.50

7.50
6.50

1.50

1.00
9.00
6.00
6.00
6.00

0.50

Filter Critieria: Between 01/01/2018 and 5/7/2018 Q Time Nbr 45805
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May 05, 2020 DEQ TIME REPORTING - DAILY LOG

Project Title: 401 Dredge & Fill Cert - LNG Project - Jordan Cove Pipeline #2

FROM Month Of January, 2018 TO May,2018

Project No #: W10006 QTime No #: 45805

DATE
9-Apr-2018

lO-Apr-2018

ll-Apr-2018

12-Apr-2018
12-Apr-2018
12-Apr-2018

12-Apr-2018

13-Apr-2018

16-Apr-2018

17-Apr-2018
17-Apr-2018
17-Apr-2018

18-Apr-2018
18-Apr-2018

19-Apr-2018
19-Apr-2018

20-Apr-2018
20-Apr-2018

23-Apr-2018

24-Apr-2018

25-Apr-2018

26-Apr-2018

27-Apr-2018
27-Apr-2018

SO-Apr-2018

2-May-2018

3-May-2018

3-May-2018

LUST #:

STAFF NAME
Mary Camarata

Chris Bayham

Chris Bayham

Chris Bayham
Christopher Stine
Mary Camarata

Michael Kucinski

Chris Bayham

Chris Bayham

Chris Bayham
Christopher Stine

Mary Camarata

Chris Bayham
Christopher Stine

Chris Bayham
Mary Camarata

Chris Bayham
Mary Camarata

Mary Camarata

Chris Bayham

Chris Bayham

Chris Bayham

Chris Bayham

Mary Camarata

Chris Bayham

Mary Camarata

Katherine Benenati
Mary Camarata

4-May-2018 Mary Camarata

ECSI#: OER#:

PROJECT ACTIVITIES
4-Supporting Document Review: Stormwater

4-Supporting Document Review: plan review

4-Supporting Document Review: plan review

4-Supporting Document Review: plan review

4-Agency Coordination: Meet and prep
4-Agency Coordination: Talk to the project team about 401
informational materials
1-Agency Coordination: Team meeting

4-Supporting Document Review: plan review

4-Supporting Document Review: plan review

4-Supporting Document Review: plan review

4-Supporting Document Review: FERC docket
4-Agency Coordination: Talk to the Corp about public notice

Daily Total:

4-Supporting Document Review: plan review
4-Supporting Document Review: FERC docket

Daily Total:
4-Supporting Document Review: plan review
4-Technical Assistance/Public Participation: Meet with

environmental groups on the status of the 401
Daily Total:

4-Supporting Document Review: plan review

4-Agency Coordination: Talk to FERC about 401 coverage
Daily Total:

4-Agency Coordination: Talk to Tyler about the public notice
Daily Total:

4-Supporting Document Review: plan review
Daily Total:

Daily Total:

Daily Total:

4-Supporting Document Review: plan review

4-Supporting Document Review: plan review

4-Supporting Document Review: plan review
4-Agency Coordination: Talk to Corp about the public notice

Daily Total:
4-Supporting Document Review: Stormwater plan review

Daily Total:
4-Agency Coordination: Coodinate with Corp on public notice;
amend revenue agreement

Daily Total:
2B-Technical Assistance/Public Participation: Public outreach
4-Technical Assistance/Public Participation: Talk to the public about
permit process

Daily Total:
4-Technical Assistance/Public Participation: Prepare for public
meeting

Daily Total:

HOURS
1.00

Daily Total:

Daily Total:

Daily Total:

bout 401

Daily Total:

Daily Total:

Daily Total:

lie notice

7.50

8.00
~s.oo

7.50

Tso
7.50
1.50

1.50

1.00
11.50
6.50

6.50
4.00
4.00
8.00
1.00
0.50
9.50
7.50
1.00

8.50

5.50

2.00

7.50
7.00

0.50

7.50
0.50

0.50
2.00
2.00
1.00
1.00
8.00
8.00
3.00
0.50

3.50
4.00
4.00
1.00

1.00
0.50

1.00

1.50
0.50

0.50

Filter Critieria: Between 01/01/2018 and 5/7/2018 Q Time Nbr 45805
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May 05, 2020 DEQ TIME REPORTING - DAILY LOG

Project Title: 401 Dredge & Fill Cert - LNG Project - Jordan Cove Pipeline #2

FROM Month Of January, 2018 TO May,2018

Project No #: W10006 QTime No #: 45805

LUST #: ECSI#: OER#:

DATE
7-May-2018

7-May-2018

STAFF NAME
Katherine Benenati

Mary Camarata

PROJECT ACTIVITIES HOURS
2B-Technical Assistance/Public Participation: Public notice 0.50
documents, news release draft

4-Technical Assistance/Public Participation: Prepare for public notice 1.00
Daily Total: 1.50

Project Total 179.75

Filter Critieria: Between 01/01/2018 and 5/7/2018 Q Time Nbr 45805
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From: Natalie Eades <NEades@pembina.com>
Sent: Sunday, May 5, 2019 8:48 PM
To: anika.e.marriott@state.or.us; Wigmore, Michael B. <mwigmore@velaw.com>; Courtney, Aaron
<aaron.courtney@stoel.com>
Cc: Chris Scherman <cScherman@pembina.com>; Mike Koski <MKoski@pembina.com>; Harry Andersen
<hAndersen@pembina.com>
Subject: ODEQ 401 certification

Anika,

Following up on our call Friday, please see below a bullet-point summary of how we view the current situation, and why
we believe the purported May 7, 2019 deadline contained in the Portland District’s July 3, 2018 letter is no longer
relevant to the Section 401 Water Quality Certification. In any event, as we discussed, we believe the Corps’ July 3, 2018
letter has now been superseded by a more recent letter to ODEQ, which we have requested but have yet to be
provided.

 Section 401 of the CWA states, “Any applicant for a Federal license or permit to conduct any activity . . . which
may result in any discharge into the navigable waters, shall provide the licensing or permitting agency a
certification from the State . . . that any such discharge with comply with the applicable” State water quality
standards. (Emphasis added.)

 The Corps of Engineers permitting regulations confirm this approach, and provide, “If the district engineer
determines that water quality certification for the proposed activity is necessary under the provisions of section
401 of the Clean Water Act, he shall so notify the applicant and obtain from him or the certifying agency a copy
of such certification.” 33 C.F.R. § 325.2(b)(1) (emphasis added).

 Thus, the statute and regulations all make clear the obligation is on the applicant, here Jordan Cove/PCGP, to
request the Section 401 water quality certification from the State so that it can be provided to the relevant
federal permitting agencies.

 Section 401 further provides that if the State “fails or refuses to act on a request for certification, within a
reasonable period of time (which shall not exceed one year) after receipt of such request,” the certification
requirement is waived. (Emphasis added.)

 In New York State Department of Environmental Conservation v. FERC. 884 F.3d 450, 455 (2d Cir. 2018), the
Second Circuit held that Section 401 creates a “bright-line rule regarding the beginning of review” under which
the timeline begins “after ‘receipt of . . . request [for certification.’” The court further emphasized that the
statute “does not specify that this time limit applies only for ‘complete’ applications” and, further, that if it did
require complete applications, “states could blur the this bright-line rule into a subjective standard, dictating
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that applications are complete only when state agencies decide that they have all of the information they
need.” Id. at 456. A copy of the decision is attached for your reference.

 With respect to the Section 401 certification requirements, the Corps permitting regulations further provide,
“No permit will be granted until required certification has been obtained or has been waived. A waiver may be
explicit, or will be deemed to occur if the certifying agency fails or refuses to act on a request for certification
within sixty days after receipt of such a request unless the district engineer determines a shorter or longer
period is reasonable for the state to act. In determining whether or not a waiver period has commenced or
waiver has occurred, the district engineer will verify that the certifying agency has received a valid request for
certification.” 33 C.F.R. § 325.2(b)(1)(ii) (emphasis added).

 Consistent with the text of Section 401, this regulation allows the Corps to presume waiver after a “reasonable
period of time” (i.e., 60 days), but it does not authorize the Corps to extend the deadline beyond one year from
the date of the request. In promulgating this regulation, however, the Corps recognized this limitation in its
authority, and explained in the preamble language discussing 33 C.F.R. § 325.2(b)(1)(ii):

Many commenters objected to the May 12, 1983, proposal to delete from the July 22, 1982, regulations the statement,
"The request for certification must be made in accordance with the regulations of the certifying agency." Deleting this
statement will not delete the requirement that valid requests for certification must be made in accordance with State
laws. However, we have found that, on a case-by-case basis in some states, the state certifying agency and the district
engineer have found it beneficial to have some flexibility to determine what constitutes a valid request. Furthermore, we
believe that the state has the responsibility to determine if it has received a valid request. If this statement were retained
in the Corps regulation, it would require the Corps to determine if a request has been submitted in accordance with state
law. To avoid this problem, we have decided to eliminate this statement.

51 Fed. Reg. 41,206, 41,211 (Nov. 13, 1986) (emphasis added). A copy is attached for your reference.

 As you pointed out in our call, however, the Fourth Circuit in AES Sparrows Point LNG v. Wilson, 589 F.3d 721,
729 (4th Cir. 2009), held that the one-year waiver period begins only after the state receives a “valid request for
certification.” There, the Fourth Circuit reasoned that Section 401 of the CWA is ambiguous regarding when the
waiver period begins, and found the Corps’ permitting regulations regarding the Section 401 certification
process, including 33 C.F.R. § 325.2(b)(1)(ii) quoted above, should receive Chevron deference. Id. at 429. In the
Fourth Circuit’s view, the Corps’ regulations interpret Section 401 to mean that “only a valid request for . . .
certification, as determined by the Corps, will trigger the one-year waiver period.” Id. at 429 (emphasis
added). But the Fourth Circuit’s reasoning conflicts with the plain language of the statute and the Second
Circuit’s holding in NYDEC v. FERC, and completely ignores the preamble language to the contrary. As a result,
we believe this case is wrongly decided on this point, and our research has not found any cases following its
reasoning.

 In our situation, Jordan Cove initially submitted its request for a Section 401 WQC to ODEQ on September 25,
2017, establishing a deadline for the certification of September 24, 2018.

 Notwithstanding the September 24, 2018 deadline, in early May 2018, without the knowledge of Jordan Cove,
the Portland District of the Corps of Engineers apparently sent a letter or notice to ODEQ that Oregon would
waive its Section 401 authority if it did not provide the Corps with a water quality certification within 60 days, or
July 7, 2018. ODEQ, again without the knowledge of Jordan Cove, apparently responded to this letter on June
26, 2018. On July 2, 2018, Jordan Cove became aware of this issue and the communications between the Corps
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and ODEQ in a telephone call from Mary Camerata to Rose Haddon, and Mary informed Rose that Tyler Krug of
the Corps insisted the July 7th date could not be extended.

 Jordan Cove contacted the Corps about extending the deadline as permitted under the Corps regulations, to be
consistent with the date established by Jordan Cove’s September 24, 2017 request. On July 3, 2018 the Corps
wrote a letter to ODEQ extending the deadline, but the letter erroneously purported to establish a new deadline
of May 7, 2019. The Corps lacked authority to establish a May 7, 2019 deadline, because it was beyond the
then-correct September 24, 2018 deadline established by Jordan Cove’s request to ODEQ.

 In September 2018, Jordan Cove and ODEQ agreed to have the Section 401 request withdrawn and resubmitted,
in order to establish a new deadline of September 24, 2019.

 The current FAST-41 Coordinated Project Plan (CPP) for the Jordan Cove LNG Terminal and Pacific Connector Gas Pipeline Project, dated March 29
May 7, 2019 date is in error, and expressly states, “The Corps has identified September 24, 2019 as the date in which the 401 CWA decision is due, unless project changes
necessitate a longer period of time. Section 401 of the CWA affords the state agency implementing Federal law up to one year
request, at which time a waiver will be deemed to occur.” I provided you with a copy of the CPP shortly after our call on Friday.

 As a result, all of the federal agencies, including the Corps, believe current deadline is September 24, 2019. The Corps’ CPP entry e

We feel it important to point out our frustration that this is now the second time within a year that staff from ODEQ and the Portland District have created a last
to identify the operative date for the Section 401 certification, in both instances based on a misunderstanding the applicable law and regulations and mistaking
facts. It is beyond dispute that it is Jordan Cove’s obligation, as the applicant, to request a Section 401 certification, obtain it from ODEQ, and provide it to the relevant federal
agencies whose licensing and permitting decisions are subject to certification. Yet in neither instance did ODEQ or the Portland District alert us to their concerns or involve us in
their discussions until the very last minute, after the agencies had reached what we believe are clearly erroneous conclusions in b
disappointed we have ended up in this situation again, notwithstanding the Corps’ current position as clearly reflected in the CPP

We would welcome the opportunity to discuss this further, before ODEQ makes any decision relating to deny Jordan Cove’s Secti
2019 date.

Regards,

Natalie Eades – Manager, Environment & Regulatory
Jordan Cove LNG, a Pembina Company
O: 971-940-7834| M: 713-504-3933 │neades@pembina.com

*****CONFIDENTIALITY NOTICE*****

This e-mail may contain information that is privileged, confidential, or otherwise exempt from

disclosure under applicable law. If you are not the addressee or it appears from the context or

otherwise that you have received this e-mail in error, please advise me immediately by reply e-

mail, keep the contents confidential, and immediately delete the message and any attachments

from your system.

************************************
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17‐3770‐ag 

In re N.Y. State Dep’t of Envtl. Conserv. v. FERC 

In the 

United States Court of Appeals 

For the Second Circuit 
________ 

AUGUST TERM 2017 

No. 17‐3770‐ag 

 

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION,  

Petitioner, 

 

SARAH E. BURNS, AMANDA KING, MELODY BRUNN, BRUNN LIVING 

TRUST, PRAMILLA MALICK, CHAIR OF PROTECT ORANGE COUNTY, 

PROTECT ORANGE COUNTY, (POC), AN ASSOCIATION,  

Intervenors, 
 

v. 
 

FEDERAL ENERGY REGULATORY COMMISSION, 

Respondent, 
 

MILLENNIUM PIPELINE COMPANY, L.L.C. and CPV VALLEY, L.L.C., 

Intervenors. 

________ 
 

Petition for Review from the Federal Energy Regulatory 

Commission. 

Nos. CP16‐17‐000, CP16‐17‐003. 

 ________ 
 

ARGUED: JANUARY 24, 2018  

DECIDED: MARCH 12, 2018 

________ 

Case 17-3770, Document 204-1, 03/12/2018, 2254067, Page1 of 12
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2                             No. 17‐3770‐ag 
 

 
 

 

Before: CABRANES, LIVINGSTON, and CARNEY, Circuit Judges. 

________ 

 

Petitioner  New  York  State  Department  of  Environmental 

Conservation  requests  that  we  vacate  two  orders  of  the  Federal 

Energy Regulatory Commission. Together,  these orders authorized 

Intervenor‐Respondent  Millennium  Pipeline  Company,  L.L.C.  to 

construct a natural gas pipeline  in Orange County, New York, and 

determined that the Department had waived its authority to provide 

a water quality certification for the pipeline project under Section 401 

of the Clean Water Act.                                                                                                                  

We DENY the petition for review.  

________ 

FREDERICK A. BRODIE, Assistant Solicitor General 

(Barbara  D.  Underwood,  Solicitor  General; 

Andrew D. Bing, Deputy Solicitor General Lisa M. 

Burianek,  Deputy  Bureau  Chief;  and  Brian 

Lusignan, Assistant Attorney General, on the brief), 

for Eric T. Schneiderman, Attorney General, State 

of New York, Albany, NY, for Petitioner. 

ROBERT H.  SOLOMON,  Solicitor  (James  P. Danly, 

General Counsel; Holly E. Cafer, Senior Attorney; 

and Ross  Fulton, Attorney,  on  the  brief),  Federal 

Energy Regulatory Commission, Washington, DC, 

for Respondent. 

CAROLYN  ELEFANT  (Sarah  A.  Burns,  New  York 

University  School  of  Law,  New  York  NY;  and 

David  Wallace,  David  Wallace  Law  Offices, 

Case 17-3770, Document 204-1, 03/12/2018, 2254067, Page2 of 12
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3                             No. 17‐3770‐ag 
 

 
 

 

Montague, NJ, on the brief), Law Offices of Carolyn 

Elefant,  PLLC,  Washington,  DC,  for  Intervenors 

Sarah  E.  Burns,  Amanda  King,  Melody  Brunn, 

Brunn  Living  Trust,  Pramilla  Malick,  Chair  of 

Protect Orange County,  Protect Orange County, 

(POC) an association. 

CATHERINE  E.  STETSON  (Sean  Marotta,  Hogan 

Lovells  US  LLP,  Washington,  DC;  and  Paul 

Korman, Michael R. Pincus, and A. Gregory Junge, 

Van  Ness  Feldman  LLP,  on  the  brief),  Hogan 

Lovells US LLP, Washington, DC,  for  Intervenors 

Millennium Pipeline Company, L.L.C. 

Elizabeth  W.  Whittle,  Nixon  Peabody  LLP, 

Washington, DC, for Intervenors CPV Valley, L.L.C. 

________ 

JOSÉ A. CABRANES, Circuit Judge: 

The questions presented are:  (1) whether  the Federal Energy 

Regulatory  Commission  (“FERC”)  correctly  determined  that 

petitioner  New  York  State  Department  of  Environmental 

Conservation (“the Department”) waived its authority to review the 

request  of  Intervenor  Millennium  Pipeline  Company,  L.L.C. 

(“Millennium”) for a water quality certification under Section 401 of 

the Clean Water Act by failing to act on that request within one year; 

and  (2) whether  FERC  has  jurisdiction  to  regulate  the  pipeline  at 

issue, and, if so, whether FERC appropriately accepted and reviewed 

the application pursuant  to  its exclusive  jurisdiction over  interstate 

natural gas transportation under the Natural Gas Act. 

Case 17-3770, Document 204-1, 03/12/2018, 2254067, Page3 of 12
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The Department  challenges  two  FERC  orders.  These  orders 

effectively authorized Millennium to construct a natural gas pipeline 

to serve a power plant run by Intervenor CPV Valley, L.L.C. (“CPV”) 

absent  the  water  quality  certification  otherwise  required  to  be 

procured from the Department under Section 401 of the Clean Water 

Act, 33 U.S.C. § 1341. In the orders under review, FERC determined 

that the Department waived its certification authority for the pipeline 

by  failing  to  respond  within  one  year  of  receiving Millennium’s 

request  for  water  quality  certification,  as  required  by  statute. 

Additionally, the Protect Orange County Intervenors (“the Landover 

Intervenors”) challenge FERC’s jurisdiction over the pipeline at issue. 

We  conclude  that  the  Department  waived  its  authority  to 

review Millennium’s request  for a water quality certification under 

the Clean Water Act by failing to act on that request within one year. 

We also conclude that FERC does have jurisdiction over the pipeline. 

Accordingly, we DENY the petition for review.  

BACKGROUND  

The Valley Energy Center, owned by CPV, is an electric power 

generation facility under construction in the Town of Wawayanda, in 

Orange  County, New  York.1  CPV  contracted with Millennium  to 

build the pipeline as a means of connecting the plant to Millennium’s 

existing interstate natural gas pipeline, which runs through Orange 

County.2  

On November 13, 2015, Millennium filed an application with 

FERC, pursuant  to  section 7(c) of  the Natural Gas Act, 15 U.S.C. § 

717f(c), requesting certificate authorization to construct and operate 

7.8  miles  of  sixteen‐inch‐diameter  lateral  pipeline  and  related 

                                                           
1 J.A. 539. 
2 Id. 
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facilities.3 The Natural Gas Act  requires  applicants  to  obtain  “any 

permits, special use authorizations, certifications, opinions, or other 

approvals as may be required under Federal law.”4 Since the pipeline 

would  cross  several  streams  of  water  in  southern  New  York, 

Millennium was also required to apply to New York’s Department for 

a water quality certification under the Clean Water Act to confirm that 

the proposed pipeline project (“Project”) would comply with the Act, 

state water quality standards, and other requirements of state law.5  

Section 401 of the Clean Water Act provides that “[i]f the State . 

.  .  fails  or  refuses  to  act  on  a  request  for  certification,  within  a 

reasonable  period  of  time  (which  shall  not  exceed  one  year)  after 

receipt  of  such  request,  the  certification  requirements  .  .  .  shall be 

waived with respect to such Federal application.”6  

On forms dated November 18, 2015, Millennium submitted an 

application for a water quality certification to the Department.7 The 

Department  received  the  application  on November  23,  2015.8  On 

December  7,  2015,  the  Department  notified  Millennium  that  it 

deemed the application incomplete, pending FERC’s environmental 

assessment.9 FERC issued its assessment on May 9, 2016.10 On June 17, 

2016, the Department issued a second notification that it considered 

Millennium’s application incomplete, requesting further information 

regarding the Project’s potential environmental  impact.11 In August 

                                                           
3 J.A. 1-28 
4 15 U.S.C. §§ 717n(a)(1), (2). 
5 33 U.S.C. § 1341(a)(1). 
6 Id. 
7 J.A. 29-127. 
8 Id. at 128. 
9 Id. 
10 Id. at 217. 
11 Id. at 401. 
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2016,  Millennium  submitted  responses  conveying  additional 

information to the Department.12  

On November 9, 2016, FERC issued a certificate under section 

7(c)  of  the  Natural  Gas  Act  approving  the  Project  (“Certificate 

Order”).13  The  Certificate Order  did  not  authorize Millennium  to 

begin  construction  immediately,  instead  listing  various  conditions 

that the company would need to satisfy before starting work.14 After 

FERC issued the Certificate Order, Millennium requested expedited 

review of its application for a water quality certification.15 In response, 

the Department acknowledged that Millennium had fully responded 

to the second notice of incomplete application and stated that it would 

continue its review.16 It contended that it had, “at a minimum, until 

August 30, 2017,” to either approve or deny the application.17  

Eager to begin construction, Millennium petitioned the United 

States Court of Appeals for the District of Columbia Circuit to compel 

the Department to act on its application for water quality certification, 

on  the  basis  that  the  Department  failed  to  act  on  Millennium’s 

application for a water quality certification within the one‐year time 

limit mandated by Section 401 of the Clean Water Act.18 On June 23, 

2017, that court dismissed Millennium’s petition for lack of standing, 

holding that Millennium could seek a remedy for the delay only from 

FERC.19  

Accordingly, on July 21, 2017, Millennium requested that FERC 

determine  that  the Department had waived  its authority under  the 

                                                           
12 Id. at 407, 441, 472. 
13 Id. at 538; see generally Millennium Pipeline Co., 157 FERC ¶ 61096 (Nov. 9, 2016). 
14 J.A. at 590-95. 
15 Id. at 597. 
16 Id. at 618. 
17 Id. 
18 See Millennium Pipeline Co. v. Seggos, 860 F.3d 696 (D.C. Cir. 2017). 
19 Id. at 701. 
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Clean  Water  Act,  and  thus  permit  Millennium  to  proceed  with 

construction.20 While that request was pending, on August 30, 2017—

nearly  two  years  after  Millennium’s  initial  submission  to  the 

Department—the Department denied Millennium’s application.21  It 

determined  that  FERC’s  environmental  assessment  had  failed  to 

evaluate the downstream greenhouse gas emissions from the Project. 

The Department therefore considered the environmental assessment 

incomplete  and  rejected  the  water  quality  certification  request.22 

Millennium  petitioned  this  Court  for  review  of  the Department’s 

decision.23 

On September 15, 2017,  following  the Department’s decision, 

FERC found that the Department’s delay constituted a waiver of the 

Department’s  authority  under  the  Clean  Water  Act  (“Waiver 

Order”).24 It held that under the plain language of Section 401—which 

states  that  the  window  for  review  opens  upon  “receipt  of  such 

request”—the relevant date for assessing waiver is the day the agency 

receives an application, in this case, November 23, 2015.25  

The Department, and, separately, the Landowner Intervenors 

sought rehearing of  the Waiver Order.26 FERC denied rehearing on 

                                                           
20 J.A. 646. 
21 Id. at 736-37. 
22 Id. 
23 That case has been held in abeyance pending the outcome of the instant appeal. See Millennium 
Pipeline Co. v. N.Y. State Dep’t of Envtl. Conserv., No. 17-3465 (2d Cir., filed Oct. 26, 2017).  
24 Millennium Pipeline Co., 160 FERC ¶ 61,065 (Sept. 15, 2017); J.A. 753. 
25 J.A. 757-58. 
26 J.A. 763. On October 27, 2017, following entry of the Waiver Order, FERC issued a “Notice to 
Proceed with Construction” authorizing Millennium to begin construction without receiving a 
Section 401 certification from the Department. J.A. 783. To prevent Millennium from 
commencing construction until FERC acted on the Department’s motion for rehearing, on October 
30, 2017, the Department brought an emergency petition for a writ of prohibition to this Court. See 
In re N.Y. State Dep’t of Envtl. Conserv. v. Millennium Pipeline Co., No. 17-3503 (2d Cir. Oct. 30, 
2017). We issued an administrative stay regarding the Notice to Proceed. We dissolved that stay 
after FERC issued the Waiver Rehearing Order. 
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November  15,  2017  (“Waiver Rehearing Order”).27 Two days  after 

FERC’s  denial  of  rehearing,  the Department  filed  this  petition  for 

review of  the Waiver Order and  the Waiver Rehearing Order.28 On 

appeal, the Landowner Intervenors claim that FERC lacks jurisdiction 

under the Natural Gas Act to regulate the pipeline.  

DISCUSSION 

A.  Standard of Review 

  Two issues are presented by this proceeding: (1) whether 

FERC correctly interpreted Section 401 of the Clean Water Act when 

it held that the Department waived its right to act on Millennium’s 

application; and (2) whether FERC appropriately accepted and 

reviewed the application as subject to its exclusive jurisdiction under 

the Natural Gas Act.  

We review FERC’s interpretation of the Clean Water Act, a 

statute that it does not administer, de novo.29 The Department 

contends that we should grant Chevron deference to a state agency’s 

interpretation of a federal statute. It claims that since Section 401 

contemplates a joint federal‐state program in which the Department 

is responsible for determining whether a proposal complies with the 

Clean Water Act, we should afford deference to its interpretation.30 

                                                           
27 Millennium Pipeline Co., 161 FERC ¶ 61,186 (Nov. 15, 2017); J.A. 793. 
28 As part of its petition, the Department filed an emergency motion for stay of construction 
pending review of the Waiver Orders. On December 7, 2017, following briefing and oral 
argument, this Court denied the Department’s emergency motion for a stay, dismissed the 
Department’s earlier petition (No. 17-3503) as moot, and dissolved the administrative stay it had 
previously issued. The Landowner Intervenors subsequently requested a similar stay in this case 
and in the separate appeal of FERC’s Certificate Orders (17-3966). We denied those requests on 
December 15, 2017. N.Y. Dep’t of Envtl. Conserv., No. 17-3770 (2d Cir. Dec. 15, 2017); Protect 
Orange Cty. v. FERC, No. 17-3966 (2d Cir. Dec. 15, 2017).  
29 Constitution Pipeline Co. v. N.Y. State Dep’t of Envtl. Conserv., 868 F.3d 87, 100 (2d Cir. 
2017). 
30 Pet’r’s Br. 26-27. 
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The Department argues that we have afforded Chevron deference to 

a state agency’s interpretation of a federal statute in the case of 

Medicaid, another joint federal‐state program.31  

Our precedents, however, foreclose extending such deference. 

A state agency’s interpretation of a federal statute does not receive 

deference unless the federal agency charged with administering that 

statute has expressly approved the state’s interpretation and 

implementation.32 Although the Department has a role in 

determining compliance with Section 401 of the Clean Water Act, 

the federal agency charged with administering the Clean Water Act 

(the Environmental Protection Agency) is not involved in reviewing 

or approving the Department’s interpretation of the waiver period.33 

We therefore construe Section 401 de novo, according no 

deference to the interpretations of FERC or the Department.   

Regarding the Landowner Intervenors’ challenge to FERC’s 

authority over the Project, we must first determine whether the 

Intervenors have standing before addressing whether the Natural 

Gas Act provides FERC with jurisdiction. 

B. Whether the Department Waived Its Authority Under the 

Clean Water Act  

  The Department contends that the review process under 

Section 401 begins only once it, a state agency, deems an application 

“complete.” FERC, on the other hand, argues that the one‐year 

                                                           
31 See Perry v. Dowling, 95 F.3d 231, 236 (2d Cir. 1996). 
32 See id. (“When the federal-statute interpretation is that of a state agency and ‘no federal agency 
is involved,’ deference is not appropriate.” (quoting Turner v. Perales, 869 F.2d 140, 141 (2d Cir. 
1989)); see also Constitution Pipeline, 868 F.3d at 100 (reviewing de novo interpretation of same 
statutory provision). 
33 See Alabama Rivers All. v. F.E.R.C., 325 F.3d 290, 296–97 (D.C. Cir. 2003) (noting federal 
Environmental Protection Agency is charged with administering Clean Water Act). 
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review period commences when the Department receives a request 

for water quality certification. We agree with FERC.  

  The plain language of Section 401 outlines a bright‐line rule 

regarding the beginning of review: the timeline for a state’s action 

regarding a request for certification “shall not exceed one year” after 

“receipt of such request.”34 It does not specify that this time limit 

applies only for “complete” applications. If the statute required 

“complete” applications, states could blur this bright‐line rule into a 

subjective standard, dictating that applications are “complete” only 

when state agencies decide that they have all the information they 

need. The state agencies could thus theoretically request 

supplemental information indefinitely.   

  The Department warns that requiring state agencies to act on 

a request within one year will force it to render premature decisions. 

Among other harms, the Department notes, such a requirement may 

undermine public notice and comment, impede a state from 

working with the applicant to refile in accordance with its 

requirements, and prompt applicants to flood the courts with 

appeals.  

These concerns are misplaced. If a state deems an application 

incomplete, it can simply deny the application without prejudice—

which would constitute “acting” on the request under the language 

of Section 401. It could also request that the applicant withdraw and 

resubmit the application.35 Such a denial does not preclude a state 

from assisting applicants with revising their submissions.36 Nor does 

                                                           
34 Id. 
35 Constitution Pipeline, 868 F.3d at 94 (noting that an applicant for a Section 401 certification had 
withdrawn its application and resubmitted at the Department’s request—thereby restarting the 
one-year review period). 
36 In fact, Millennium met with the Department on August 10, 2015, before submitting its 
application, to “avail[] itself of [the Department’s] pre-application process,” which included the 
Department providing comments on Millennium’s plans. Crouse Decl. Ex. G at 2, Dkt. 7. 
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it harm the process of public notice and comment, which would 

simply begin once a state decided that it did not need to deny an 

application for incompleteness. And what the Department calls 

“premature” denials of applications are not likely to prompt a 

deluge of litigation. The Department itself notes that this litigation 

incentive already exists; applicants can argue before FERC that their 

applications are complete under New York regulations.37  

  Accordingly, we conclude that the Department waived its 

authority under Section 401 and that FERC properly issued a waiver 

order permitting Millennium to proceed with construction without a 

water quality certification. 

C. FERC’s Jurisdiction over the Project  

  The petitioner (the Department) in this instance did not raise 

the issue of whether FERC has jurisdiction over Millennium’s 

application regarding the Project. Generally, “intervenors may only 

argue issues that have been raised by the principal parties; they 

simply lack standing to expand the scope of the case to matters not 

addressed by petitioners in their request for review.”38 Nonetheless, 

courts may exercise discretion to entertain a new argument raised by 

an intervenor.39 We choose to do so here. 

  The Natural Gas Act provides that FERC has plenary 

authority over the transportation of natural gas in interstate 

commerce.40 Natural “gas crossing a state line at any stage of its 

movement to the ultimate consumer is in interstate commerce 

                                                           
37 Reply Br. Pet. 23. 
38 Petro Star Inc. v. FERC, 835 F.3d 97, 110 (D.C. Cir. 2016) (brackets omitted) (quoting Nat’l 
Ass’n of Regulatory Util. Comm’rs v. ICC, 41 F.3d 721, 729 (D.C. Cir. 1994)). 
39 See New York v. Atl. States Marine Fisheries Comm’n, 609 F.3d 524, 529 n.4 (2d Cir. 2010). 
40 15 U.S.C. § 717(b). 
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during the entire journey.”41 If a pipeline is an integrated part of an 

interstate system, FERC has jurisdiction over it even if that pipeline 

is a “lateral” line off a company’s mainline and that lateral line is 

solely located in one state, and the transporting gas never leaves that 

state.42  

  The pipeline at issue here will transport gas that is in 

interstate commerce as part of an integrated system. Millennium’s 

mainline system is linked to interstate pipelines that run both in and 

out of the state of New York.43 Although the pipeline at issue here is 

located entirely within New York and will deliver gas only to the 

Valley Energy Center, it will receive out‐of‐state gas from the 

Millennium mainline.44 FERC therefore has jurisdiction. 

CONCLUSION 

For the foregoing reasons, we DENY the petition for review.  

                                                           
41 Mich. Consol. Gas Co. v. Panhandle E. Pipe Line Co., 887 F.2d 1295, 1299 (6th Cir. 1989) 
(quoting Maryland v. Louisiana, 451 U.S. 725, 755 (1981)). 
42 See Okla. Nat. Gas Co. v. FERC, 28 F.3d 1281, 1287 (D.C. Cir. 1994). 
43 J.A. 544, 546. 
44 Id. at 544. 
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United States Court of Appeals for the Second Circuit 
Thurgood Marshall U.S. Courthouse 

40 Foley Square  
New York, NY 10007 

      
ROBERT A. KATZMANN  
CHIEF JUDGE 

 CATHERINE O'HAGAN WOLFE 
CLERK OF COURT 

Date: March 12, 2018 
Docket #: 17-3770ag 
Short Title: New York State Department of E v. Federal 
Energy Regulatory Comm 

Agency #: CP16-17 
Agency: Federal Energy 
Regulatory Commission 

  

BILL OF COSTS INSTRUCTIONS 

 

The requirements for filing a bill of costs are set forth in FRAP 39. A form for filing a bill of 
costs is on the Court's website.  

The bill of costs must: 
*   be filed within 14 days after the entry of judgment; 
*   be verified; 
*   be served on all adversaries;  
*   not include charges for postage, delivery, service, overtime and the filers edits; 
*   identify the number of copies which comprise the printer's unit; 
*   include the printer's bills, which must state the minimum charge per printer's unit for a page, a 
cover, foot lines by the line, and an index and table of cases by the page; 
*   state only the number of necessary copies inserted in enclosed form; 
*   state actual costs at rates not higher than those generally charged for printing services in New 
York, New York; excessive charges are subject to reduction; 
*  be filed via CM/ECF or if counsel is exempted with the original and two copies. 
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United States Court of Appeals for the Second Circuit 
Thurgood Marshall U.S. Courthouse 

40 Foley Square  
New York, NY 10007 

      
ROBERT A. KATZMANN  
CHIEF JUDGE 

 CATHERINE O'HAGAN WOLFE 
CLERK OF COURT 

Date: March 12, 2018 
Docket #: 17-3770ag 
Short Title: New York State Department of E v. Federal 
Energy Regulatory Comm 

Agency #: CP16-17 
Agency: Federal Energy 
Regulatory Commission 

  

VERIFIED ITEMIZED BILL OF COSTS 

 

Counsel for 
_________________________________________________________________________ 

respectfully submits, pursuant to FRAP 39 (c) the within bill of costs and requests the Clerk to 
prepare an itemized statement of costs taxed against the 
________________________________________________________________ 

and in favor of 
_________________________________________________________________________ 

for insertion in the mandate. 

Docketing Fee       _____________________ 

Costs of printing appendix (necessary copies ______________ )  _____________________ 

Costs of printing brief (necessary copies ______________ ____) _____________________ 

Costs of printing reply brief (necessary copies ______________ ) _____________________ 

  

(VERIFICATION HERE) 

                                                                                                        ________________________ 
                                                                                                        Signature 
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DEPARTMENT OF DEFENSE

Corps of Engineers, Department of
the Army

33 CFR Parts 320, 321, 322, 323, 324,
325, 326, 327, 328, 329 and 330

Final Rule for Regulatory Programs of
the Corps of Engineers

AGENCY: Corps of Engineers, Army
Department, DOD.
ACTION: Final rule.

SUMMARY: We are hereby issuing final
regulations for the regulatory program of
the Corps of Engineers. These
regulations consolidate earlier final,
interim final, and certain proposed
regulations along with numerous
changes resulting from the consideration
of the public comments received. The
major changes include modifications
that provide for more efficient and
effective management of the decision-
making processes, clarifications and
modifications of the enforcement
procedures, modifications to the
nationwide permit program, revision of
the permit form, and implementation of
special procedures for artificial reefs as
required by the National Fishing
Enhancement Act of 1984.
EFFECTIVE DATE: January 12, 1987.
FOR FURTHER INFORMATION CONTACT.
Mr. Sam Collinson or Mr. Bernie Goode,
HQDA (DAEN-CWO-N), Washington,
DC 20314-1000, (202) 272-0199.
SUPPLEMENTARY INFORMATION:

Consolidation of Corps Permit
Regulations

These final regulations consolidate
and complete the six following
rulemaking events affecting the Corps
regulatory program:

1. Interim Final Regulations. These
regulations contained Parts 320-330 and
were published (47 FR 31794) on July 22,
1982, to incorporate policy and
procedural changes resulting from
legislative, judicial, and administrative
actions that had occurred since the
previous final regulations had been
published in 1977. Because it had been
almost two years since we had proposed
changes to the 1977 regulations, we
published the 1982 regulations as
"interim final" and asked for public
comments. We received nearly 200
comments.

2. Proposed Regulatory Reform
Regulations. On May 12, 1983, we
published (48 FR 21466) proposed
revisions to the interim final regulations
to implement the May 7, 1982, directives
of the Presidential Task Force on
Regulatory Relief. The Task Force

directed the Army to reduce uncertainty
and delay, give the states more authority
and responsibility, reduce conflicting
and overlapping policies, expand the use
of general permits, and redefine and
clarify the scope of the permit program.
Since these regulations proposed
changes to our existing nationwide
permits and the addition of two new
nationwide permits, a public hearing
was held in Washington, DC, on
October 12, 1983, to obtain comments on
these proposed changes. As a result of
the public comments received, nearly
500 in response to the proposed
regulations and 22 at the public hearing,
we have determined that some of the
proposed revisions should be adopted
and some should not. We have adopted
some of the provisions that were
designed to clarify policies for
evaluating permit applications, to revise
certain permit processing procedures, to
add additional conditions to existing
nationwide permits, and to modify
certain nationwide permit procedures.
We have not adopted some of the other
proposed changes, including the two
proposed new nationwide permits.

3. Settlement Agreement Final
Regulations. On October 5, 1984, we
published (49 FR 39478) final regulations
to implement a settlement agreement
reached in a suit filed by 16
environmental organizations in
December of 1982 against the
Department of the Army and the
Environmental Protection Agency (NWF
v. Marsh) concerning several provisions
of the July 22, 1982, interim final
regulations. The court approved the
settlement agreement on February 10,
1984, and on March 29, 1984, we
published (49 FR 12660) the
implementing proposed regulations. We
ivceived over 150 comments on these
roposed regulations covering a full
range of views. Those comments which
were applicable to the provisions of the
March 29, 1984, proposals were
considered and addressed in the final
regulations published on October 5,
1984. The remaining comments have
been considered in the development of
the final regulations we are issuing
today.

In the October 5, 1984, final rule there
were several new provisions relating to
the 404(b)(1) guidelines. In 33 CFR
320.4(a)(1) we clarified the fact that no
404 permit can be issued unless it
complies with the 404(b)(1) guidelines.

If a proposed action complies with the
guidelines, a permit will be issued
unless the district engineer determines
that it will be contrary to the public
interest. In 33 CFR 323.6[a) we stated
that district engineers will deny permits
for discharges which fail to comply with

the 404(b)(1) guidelines, unless the
economic impact on navigation and
anchorage necessitates permit issuance
pursuant to section 404(b)(2) of the
Clean Water Act. Although no 404
permit can be issued unless compliance
with the 404(b)(1) guidelines is
demonstrated (i.e., compliance is a
prerequisite to issuance), the 404(b)(1)
evaluation is conducted simultaneously
with the public interest review set forth
in 33 CFR 320.4(a).

4. Proposed Permit Form Regulations.
On May 23, 1985, we published (50 FR
21311) proposed revisions to 33 CFR Part
325 (Appendix A), which contains the
standard permit form used for the
issuance of Corps permits and the
related provisions concerning special
conditions. This proposal provided for
the complete revision of the permit form
and its related provisions to make them
easier for permittees to understand.
General permit conditions were written
in plain English and greatly reduced in
number; unnecessary material was
deleted; and material which is
informational in nature was reformatted
under a "FURTHER INFORMATION"
heading. We received 18 comments on
this proposal.

5. Proposed Regulations to Implement
the National Fishing Enhancement Act
of 1984 (NFEA). On July 26, 1985, we
published (50 FR 30479) proposed
regulations to implement a portion of the
Corps regulatory responsibilities
pursuant to the NFEA. Specialized
procedures relative to the processing of
Corps permits for artificial reefs were
proposed for inclusion in Parts 322 and
325. Eight organizations commented on
these proposed regulations. The NFEA
also authorizes the Secretary of the
Army to assess a civil penalty on any
person who, after notice and an
opportunity for a hearing, is found to
have violated any provision of a permit
issued for an artificial reef. Procedures
for implementing such civil penalties
will be proposed at a later date. In
addition, we are hereby notifying
potential applicants for artificial reef
permits that the procedures contained in
Part 323 relating to the discharge of
dredged or fill materials and those in
Part 324 relating to the transportation of
dredged material for the purpose of
dumping in ocean waters will be used in
the processing of artificial reef permits
when applicable.

6. Proposed Regulations (Portion of
Part 323 and All of Part 326. On March
20, 1986, we published (51 FR 9691) a
proposed change to 33 CFR 323.2(d),
previously 323.2(j), to reflect the Army's
policy regarding de minimis or
incidental soil movements occurring
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during normal dredging operations and a
proposed, complete revision of the
Corps of Engineers enforcement
procedures (33 CFR Part 326). Seventeen
comment letters were received on these
proposed regulations. These comments
and the resulting changes reflected in
the final regulations for § 323.2(d) and
Part 326 are discussed in detail below.

Environmental Documentation

We have determined that this action
does not constitute a major Federal
action significantly affecting the quality
of the human environment. Appropriate
environmental documentation has been
prepared for all permit decisions.
Environmental assessments for each of
the nationwide permits previously
issued or being modified today are
available from the Corps of Engineers.
You may obtain these assessments by
writing to the address listed in this
preamble. Considering the potential
impacts, we have determined that none
required an environmental impact
statement.

Discussion of Public Comments and
Changes

Part 320--General Regulatory Policies

Section 320.1(d)(6): In order to provide
clarity to the public, we have added a
provision to codify existing practice that
when a district engineer makes certain
determinations under these regulations.
the public can rely on that
determination as a Corps final agency
action.

Section 320.3(o). The National Fishing
Enchancement Act of 1984 has been
added to the list of related laws in
§ 320.3.

Section 320.4: In the May 12, 1983,
proposed rule and the March 29, 1984,
proposed rule we proposed changes to
§§ 320.4(a)(1)-public interest review,
320.4(b)(5)-effect on wetlands,
320.4(c)-fish and wildlife, 320.4g)-
consideration of property ownership,
and 320.4(j)-other Federal, state or
local requirements. Changes to these
paragraphs were adopted in the October
5, 1984, final rule. The various comments
relating to these proposals have been
fully discussed in the October 5, 1984
final rule (49 FR 39478).

Section 320.4(a)(3): Many commenters
objected, some strongly, to the deletion
in the October 5, 1984, final regulations
of the term "great weight" from
§ 320.4(c), the paragraph concerning the
consideration of opinions expressed by
fish and wildlife agencies. Many stated
that fish and wildlife agencies had the
expertise and knowledge to know the
impact of work in wetlands; therefore,
their opinions should be given strong

consideration. Some commenters
supported removal of the "great weight"
statement expecting less value would be
given fish and wildlife agency views. It
is not our intention to reduce or discount
the value or expertise of fish and
wildlife agency comments or those of
any other experts in any field.
Comments also varied from support of
to objection to the deletion of the "great
weight" statement from the other policy
statements such as energy and
navigation in § 320.4. Therefore, we
added a new paragraph (a)(3) to clarify
our position on how we consider
comments from the public, including
those from persons or agencies with
special expertise on particular factors in
the public interest review.

Section 320.4(b)(1): One commenter
objected to the placement of the word
"some" in this paragraph as a rewrite of
E.O. 11990 which places no qualifier on
"wetlands" indicating that all wetlands
are vital. We have found through
experience in administering the Section
404 permit program that wetlands vary
in value. While some are vital areas,
others have very little value; however,
most are important. We recognize that
"some wetlands are vital . . ." is being
read by some people as "Some wetlands
are important . . ." This was not our
intent. To avoid this confusion we have
revised this paragraph by deleting
"some wetlands are vital areas . . ."
and indicating that "most" wetlands are
important.

Section 320.4(bJ(2)(vi): We have
included in the list of important
wetlands those wetlands that are
ground water discharge areas that,
maintain minimum baseflows important
to aquatic resources. Scientific research
now indicates that wetlands more often
serve as discharge areas than recharge
areas. Those discharge areas which are
necessary to maintain a minimum
baseflow necessary for the continued
existence of aquatic plants and animals
are recognized as important.

Section 320.4(b)(2)(viii): We have
included in the list of important
wetlands those which are unique in
nature or scarce in quantity to the region
or local area.

Section 320.4(d): We have revised this
paragraph to clarify that impacts from
both point source and non-point source
pollution are considered in the Corps
public interest review. However, section
208 of the Clean Water Act provides for
control of non-point sources of pollution
by the states.

Section 320.4(j)(1): Clarifying language
has been added to this section to
eliminate confusion regarding denial
procedures when another Federal, state,

and/or local authorization or
certification has been denied.

Section 320.4(p): Some commenters
felt that environmental considerations
should take precedence over other
factors. Other commenters believed that
guidance should be given as to who
determines whether there are
environmental benefits to a project.
Many commenters indicated that the
regulation does not define the possible
range of environmental benefits that will
be considered. Environmental benefits
are determined by the district engineer
and the district staff based on responses
received from the general public, special
interest groups, other government
agencies and staff evaluation of the
proposed activity. Defining the possible
range of environmental benefits would
be almost impossible to cover in the
rules in sufficient detail, since
circumstances vary considerably for
each permit application. After
considering all the comments we have
decided to make the change as proposed
on May 12, 1983.

Section 320.4(q): Some commenters
believed that this rule would distort
review criteria by inserting
inappropriate economic assumptions
and minimizing environmental criteria.
Some commenters suggested that the
Corps revise this paragraph to include a
provision to challenge an applicant's
economic data and that of governmental
agencies as well. Other commenters
believe that economic factors do not
belong in these regulations since the
intent of the Clean Water Act is: "to
restore and maintain the chemical,
physical, and biological integrity of the
nation's waters"; therefore, any
regulation under the CWA should have,
as its primary objective, provisions
which give environmental factors the
greatest weight. They were concerned
that this part may be applied to allow
economic benefits to offset negative
environmental effects. Some
commenters, however, believed that the
Corps should assume that projects
proposed by state and local
governmental interests and private
industry are economically viable and
are needed in the marketplace. They
also believed that the Corps and other
governmental agencies should not
engage in detailed economic
evaluations. Economics has been
included in the Corps list of public
interest factors since 1970. However,
there has never been a specific policy on
economics in the regulations. The Corps
generally accepts an applicant's
determination that a proposed activity is
needed and will be economically viable,
but makes its own decision on whether

Federal Register / Vol. 51,

Exhibit G - Email from Natalie Eades, Jordan
Page 21 of 74



41208 Federal Register / Vol. 51, No. 219 / Thursday, November 13, 1986 / Rules and Regulations

a project should occur in waters of the
U.S. The district engineer may
determine that the impacts of a
proposed project on the public interest
may require more than a cursory
evaluation of the need for the project.
The depth of the evaluation would
depend on the significance of the
impacts and in unusual circumstances
could include an independent economic
:analysis. The Corps will balance the
economic need for a project along with
other factors of the public interest.
Accordingly, § 320.4(q) has been
-modified from the proposed rule to
provide that the district engineer may
make an independent review of the need
for a project from the perspective of the
public interest.

Section 320.4(r): Many comments
were offered as to the intent, scope and
implementation of the proposed
mitigation policy. Comments were
almost equally divided between those
who felt that the policy should be
expanded and those that felt it should
be more limited. The issues that were
raised include: mitigation should not be
used to outweigh negative public
interest factors; mitigation should not be
integrated into the public interest
review; mitigation should be on-site to
the maximum extent practicable; off-site
mitigation extends the range of concerns
beyond those required by Section 404. A
wide range of views were expressed on
our proposed mitigation policy, but
virtually all commenters expressed need
for a policy. The Corps has been
requiring mitigation as permit conditions
for many years based on our regulations
and the 404(b)(1) guidelines. Because of
the apparent confusion on this matter,
we have decided to clarify our existing
policy at 320.4(r).

The concept of "mitigation" is many-
faceted, as reflected in the definition
provided in the Council on
(Environmental Quality (CEQ) NEPA
regulations at 40 CFR 1508.20. Viewing
"mitigation" in its broadest sense,
practically any permit condition or best
management practice designed to avoid
or reduce adverse effects could be
considered "mitigation." Mitigation
considerations occur throughout the
permit application review process and
are conducted in consultation with state
and Federal agencies responsible for
fish and wildlife resources. District
engineers will normally discuss
modifications to minimize project
impacts with applicants at pre-
application meetings (held for large and
potentially controversial projects) and
during the processing of applications. As
a result of these discussions, district
engineers may condition permits to

require minor project modifications,
even though that project may satisfy all
legal requirements and the public
interest review test without those
modifications.

For applications involving Section 404
authority, mitigation considerations are
required as part of the Section 404(b)(1)
guidelines analysis; permit conditions
requiring mitigation must be added
when necessary to ensure that a project
complies with the guidelines. To
emphasize this, we have included a
footnote to § 320.4(r) regarding
mitigation requirements for Section 404,
Clean Water Act, permit actions. Some
types of mitigation measures are
enumerated in Subpart H of the
guidelines. Other laws such as the
Endangered Species Act may also lead
to mitigation requirements in order to
ensure that the proposal complies with
the law. In addition to the mitigation
developed in preapplication
consultations and through application of
the 404(b)(1) guidelines and other laws,
these regulations provide for further
mitigation should the public interest
review so indicate.

One form of mitigation is
"compensatory mitigation," defined at
40 CFR 1508.20(e) to mean
"compensating for the impact by
replacing or providing substitute
resources or environments." Federal and
state natural resource agencies
sometimes ask the Corps to require
permit applicants to compensate for
wetlands to be destroyed by permitted
activities. Such compensatory mitigation
might be provided by constructing or
enhancing a wetland; by dedicating
wetland acreage for public use; or by
contributing to the construction,
enhancement, acquisition or
preservation of such "mitigation lands."
Compensatory mitigation of this type is
often referred to as "off-site" mitigation.
However, it can be provided either on-
site or off-site. Such mitigation can be
required by permit conditions only in
compliance with 33 CFR 325.4, and
specifically with 33 CFR 325.4(a)(3). In
addition to those restrictions, the Corps
has for many years declined to use, and
does now decline to use, the public
interest review to require permit
applicants to provide compensatory
mitigation unless that mitigation is
required to ensure that an applicant's
proposed activity is not contrary to the
public interest. If an applicant refuses to
provide compensatory mitigation which
the district engineer determines to be
necessary to ensure that the proposed
activity is not contrary to the public
interest, the permit must be denied. If an
applicant voluntarily offers to provide

compensatory mitigation in excess of
the amount needed to find that the
project is not contrary to the public
interest, the district engineer can
incorporate a permit condition to
implement that mitigation at the
applicant's request.

Part 321-Permits for Darns and Dikes
in Navigable Waters of the United
States

The Secretary of the Army delegated
his authority under Section 9 of the
Rivers and Harbors Act of 1899, 33
U.S.C. 401 to the Assistant Secretary of
the Army (Civil Works). The Assistant
Secretary in turn delegated his authority
under Section 9 for structures in
intrastate navigable waters of the
United States to the Chief of Engineers
and his authorized representative.
District engineers have been authorized
in 33 CFR 325.8 to issue or deny permits
for dams or dikes in intrastate navigable
waters of the United States" under
Section 9 of the Rivers and Harbors Act
of 1899. This section of the regulation
and § § 325.5(d) and 325.8(a) have been
revised to reflect this delegation.

Part 322-Permits for Structures or
Work in or Affecting Navigable Waters
of the United States

Section 322.2(a): We have revised the
term "navigable waters of the United
States" to reference 33 CFR Part 329
since it and all other terms relating to
the geographic scope of the Section 10
program are defined at 33 CFR Part 329.

Section 322.2(b): Commenters on the
definition of structures indicated that
several terms needed further
amplification. It was suggested that the
term "boom" be defined to exclude a
float boom, as would be used in front of
a spillway. The term was not redefined
because those dams constructed in
Section 10 waters do require a permit for
a float boom. However, most dams in
the United States are constructed in
non-Section 10 waters and do not
require a permit for a boom (floating or
otherwise) unless it involves the
discharge of dredged or fill material. It
was suggested that the term "obstacle or
obstruction" be modified to reinstitute
the language from the July 19, 1977, final
regulations. We have adopted the
suggestion which will clarify our intent
that obstacles or obstructions, whether
permanent or not, do require a permit; it
will also assist in jurisdictional
decisions on enforcement. It was
suggested that "boat docks" and "boat
ramps" be included in the list of
structures, since these are frequently
proposed structures. These have been
included. It was suggested that the term
"artificial gravel island" be added, as
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Congress, by Section 4(e) of the Outer
Continental Shelf Lands Act of 1953,
extended the regulatory program to the
Outer Continental Shelf, and specifically
cited artificial islands as falling under
Section 10 jurisdiction. This type of
structure is also constructed on state
lands within the territorial seas.
Accordingly, artificial islands have been
included.

Section 322.2(c): Two commenters
discussed the definition of "work"; one
stated that it was too broad and the
other that it should be expanded. The
present definition of the term "work"
has remained unchanged for many years
and has achieved general acceptance by
the regulators and those requiring a
permit. The present language has been
retained.

Sections 322.2(f)(2) and 323.2(n)(2):
Both of these sections are concerned
with the definition of general permits.
Several commenters expressed support
for the additional criteria contained in
the May 12, 1983 proposed rule. Other
commenters expressed concern that the
proposed criteria were illegal. Some
commenters believed that the proposal
would amount to a delegation of the
Section 404 program to the states, and
that this is not a prerogative of the
Corps of Engineers. Many commenters
expressed serious concern that state
programs were not comprehensive
enough to properly represent the public
interest review. Still others objected to
the proposal because there were no
assurances that the state approved.
projects themselves were "similar in
nature" or would have "minimal adverse
environmental effects"; those objections
extended to the proposal to assess the
impacts of the differences in the State/
Corps decisions. Some commenters
suggested that an automatic "kick-out"
provision, whereby concerned agencies
could cause the Corps to require an
individual application on a case-by-case
basis, may provide sufficient safeguards
for the proposal to go forward. Some
commenters suggested that a preferred
approach to reducing duplication would
be for the Corps to express, in its
regulations, direction for its districts to
vigorously pursue joint processing,
permit consolidation, pre-application
consultation, joint applications, joint
public notices and special area
management planning. This change was
proposed in 1983. At that time we
believed that additional flexibility in the
types of general permits which could be
developed was necessary to effectively
administer the regulatory lprogram. Our
experience since then has shown that
the existing definitions of general permit
at both of these sections is flexible

enough to develop satisfactory general
permits. Therefore we have decided not
to adopt this proposed change. Because
several definitions previously found in
Part 323 have been moved to Part 328,
§ 323.2(n) has been redesignated
§ 323.2(h).

Section 322.2(g): This section adds the
definition of the term "artificial reefs"
from the National Fishing Enhancement
Act and clarifies what activities or
structures the term does not include.
Two commenters suggested
modifications, or clarifications, to this
definition to ensure that old oil and gas
production platforms can be considered
for use as artificial reefs. We agree with
their suggestion. The definition would
include the use of some production
platforms, either abandoned in place or
relocated, as artificial reefs as long as
they are evaluated and permitted as
meeting the standards of Section 203 of
the Act.

Section 322.2(h)." This section was
proposed to add the definition of the
term."outer continental shelf' from the
Outer Continental Shelf Lands Act
(OCSLA). Two commenters suggested
that the territorial sea off the Gulf Coast
of Florida and Texas is greater than
three nautical miles from the coast line.
We have determined that this is not the
case, and have decided not to include a
definition of the term "outer continental
shelf" in these regulations and to rely
instead on the definition of this term
that is already in the OCSLA.

Sections 322.3(a) and 322.4: Activities
which do not require a permit have been
moved from § 322.3 and included in
§ 322.4. The limitation of the
applicability of Section 154 of the Water
Resource Development Act of 1976 in
certain waterbodies has been deleted
because no such limitation exists in that
Act.

Section 322.5(b): This section
addresses the policies and procedures
for processing artificial reef
applications. One commenter suggested
that the opportunity for a general permit
should not be precluded by this section.
A general permit for artificial reefs is
not precluded by this regulation change.
Furthermore, the opportunity for the
issuance of general permits may be
enhanced with the implementation of
the National Artificial Reef Plan by the
Department of Commerce.

Section 322.5(b)(1): This section cites
the standards established under section
203 of the National Fishing
Enhancement Act. These standards are
to be met in the siting and construction.
and subsequent monitoring and
managing, of artificial reefs. Two
commenters insisted that these should

be called goals or objectives, and
several commenters said that more
specific guidelines or criteria are needed
to-evaluate proposed artificial reefs
against the standards or goals. Section
204 of the, Act states that the .:
Department of Commerce will develop a
National Artificial Reef Plan which will
be consistent with the standards
established under Section 203; and will
include criteria relating to siting,
constructing, monitoring, and managing
artificial reefs. Specification of such
criteria in these rules would be
inappropriate in view of the intent of
Congress to have the Department of
Commerce perform this function. The
National Marine Fisheries Service
(NMFS), acting for the Department of
Commerce, has consulted with us in
developing the National Artificial Reef
Plan, and we will continue to consult
with them to ensure permits are issued
consistent with the criteria established
in that plan. The Department of
Commerce announced the availability of
the National Artificial Reef Plan in the
Federal Register on November 14, 1985.

The U.S. Coast Guard was
particularly concerned that these rules
be more specific with regard to
information and criteria that will be
used to ensure navigation safety and the
prevention of navigational obstructions.
Section 204 of the National Fishing
Enhancement Act requires that the
Department .of Commerce consult the
U.S. Coast Guard in the development of
the National Artificial Reef Plan
regarding the criteria to be established
in the plan. One of the standards with
which the criteria must be consistent is
the prevention of unreasonable
obstructions to navigation. In addition.
the district engineer shall consult with
any governmental agency or interested
party, as appropriate, in issuing permits
for artificial reefs. This includes pre-
application consultation with the U.S.
Coast Guard, and placing conditions in
permits recommended by the U.S. Coast
Guard to ensure navigational safety.

Section 322.5(b) (2) and (3): These
sections state that the district engineer
will consider the National Artificial Reef
Plan, and that he will consult with
governmental agencies and interested
parties, as necessary, in evaluating a
permit application. Two commenters
supported this coordination. The NMFS
requested notification of decisions to
issue permits which either deviate from
or comply with the plan. Paragraph
(b)(2) requires the district engineer to
notify the Department of Commerce of
any need to deviate from the plan. In
addition, the NMFS receives a monthly
list of permit applications on which the
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district engineer has taken final action.
This should be sufficient notification for
those permits which do not deviate from
the plan.

Section 322.5(b)(4): Although some
commenters strongly supported this
section describing the liability of
permittees authorized to build artificial
reefs, several expressed concern that
this provision was not clearly written or
required specific criteria to assist the
district engineer in determining financial
liability. This paragraph has been
rewritten to correspond closely with the
wording in the National Fishing
Enhancement Act, and examples of
ways an applicant can demonstrate
financial responsibility have been
added.

Section 322.5(g): We have revised this
paragraph on canals and other artificial
waterways by eliminating procedural-
only provisions which are redundant
with requirements in 33 CFR Parts 325
and 326.

Section 322.5(]).) A new section on
fairways and anchorage areas has been
added. This section was formerly found
at 33 CFR 209.135. We are moving this
provision to consolidate all of the permit
regulations on structures to this part.
We will delete 33 CFR 209.135 by
separate notice in the Federal Register.

Part 323-Permits for Discharges of
Dredged or Fill Material Into Waters of
the United States

Section 323.2: Several commenters
supported moving the definitions
relating to waters of the United States to
a separate paragraph. As proposed on
May 12, 1983, we have moved the term
"waters of the United States" and all
other terms related to the geographic
scope of jurisdiction of Section 404 of
the CWA to 33 CFR Part 328 which is
titled "Definition of the Waters of the
United States." We believe that, by
setting these definitions apart in a
separate and distinct Part of the
regulation and including in that Part all
of the definitions of terms associated
with the scope of the Section 404 permit
program, we are better able to clarify
the scope of our jurisdiction. We have
not changed any existing definitions nor
added any definitions proposed on May
12, 1983. Comments related to these
definitions are addressed in Part 328
below.

We have not changed the definition of
fill material at § 323.2(e). However, the
Corps has entered into a Memorandum
of Agreement with the Environmental
Protection Agency to better identify the
difference between section 402 and
section 404 discharges under the Clean
Water Act.

Section 323.2(d)-Previously 323.207:
The proposed modification of this
paragraph states that "de minimis or
incidental soil movement occurring
during normal dredging operations" is
not a "discharge of dredged material,"
the term defined by this paragraph.

Eight commenters raised concerns
relating to this provision. Most of these
supported the regulation of "de minimis
or incidental soil movement occurring
during normal dredging operations" in
varying degrees. Two specifically
expressed a belief that the fallback from
dredging operations constituted a
discharge within the intent of section
404 of the Clean Water Act. One of
these stated that the proposed provision
was contrary to a binding decision by
the U. S. District Court for the Northern
District of Ohio in Reid v. Marsh, No. C-
81-690 (N. D. Ohio, 1984). Another
commenter objected to the provision on
the basis that it would force states that
perceived a need to regulate dredging
operations to regulate such activities
under their National Pollutant Discharge
Elimination System authority. The
recommendations of the above group of
commenters included the regulation of
dredging activities on an individual or
general permit basis or on a selective
basis that would take into account the
scopes and anticipated effects of the
projects involved. Two commenters
expressed concern over the fact that
discharge activities such as the
sidecasting of dredged material might be
considered "soil movement" that was
"incidental" to a "normal dredging
operation." The final concern raised
related to the list of dredging equipment
cited as examples. This list was seen,
alternatively, as too limited or as not
limited enough in reference to the types
of equipment that may be used in a
"normal dredging operation." Four
commenters supported the proposed
provision as a reasonable interpretation
of the section 404 authority of the Corps.

Section 404 clearly directs the Corps
to regulate the discharge of dredged
material, not the dredging itself.
Dredging operations cannot be
performed without some fallback.
However, if we were to define this
fallback as a "discharge of dredged
material," we would, in effect, be adding
the regulation of dredging to section 404
which we do not believe was the intent
of Congress. We have consistently
provided guidance to our field offices
since 1977 that incidental fallback is not
an activity regulated under section 404.
The purpose of dredging is to remove
material from the water, not to
discharge material into the water.
Therefore, the fallback in a "normal
dredging operation" is incidental to the

dredging operation and de minimis
when compared to the overall quantities
removed. If there are tests involved, we
believe they should relate to the
dredging operator's intent and the result
of his dredging operations. If the intent
is to remove material from the water
and the results support this intent, then
the activity involved must be considered
as a "normal dredging operation" that is
not subject to section 404.

Based on the above discussion, we
have not adopted any of the
recommendations relating to the
revision or deletion of this provision for
the purpose of bringing about the
regulation of "normal dredging
operations" in varying degrees. We have
replaced the "or" between the words
"de minimis" and "incidental" with a
comma to more clearly reflect the fact
that the incidental fallback from a
"normal dredging operation" is
considered to be de minimis when
compared to the overall quantities
removed. In addition, we have deleted
the examples of dredging equipment at
the end of the proposed provision to
make it clear that de minimis or
incidental soil movement occurring
during any "normal dredging operation"
is not a "discharge of dredged material."
However, we wish to also make it clear
that this provision applies only to the
incidental fallback occurring during
"normal dredging operations" and not to
the disposal of the dredged material
involved. If this material is disposed of
in a water of the United States, by
sidecasting or by other means, this
disposal will be considered to be a
"discharge of dredged material" and will
be subject to regulation under section
404.

Section 323.4: We have made some
minor corrections to this section to be
consistent with EPA's permit exemption
regulations at 40 CFR Part 233.
Part 324-Ocean Disposal

Section 324.4(c): The language of this
section on the EPA review process has
been rewritten to clarify the procedures
the district engineer will follow when
the Regional Administrator advises that
a proposed dumping activity does not
comply with the criteria established
pursuant to section 102(a) of the Marine
Protection, Research and Sanctuaries
Act (MPRSA), or the restrictions
established pursuant to section 102(c)
thereof, in accordance with the
provisions of 40 CFR 225.2(b).
Part 325-Permit Processing

Several minor changes have been
made in-this part. These changes involve
requesting additional information from
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an applicant, providing for a reasonable
comment period, combining permit
documentation, and documenting issues
of national importance.

Section 325.1(b): This section has been
rewritten to clarify the pre-application
consultation process for major permit
applications. No significant changes
have been made in the content of this
section.

Section 325.1(d)(1): One commenter on
this content of applications paragraph
asked that where, through experience, it
has been found that specific items of
additional information are routinely
necessary for permit review, the district
engineer should be allowed to develop
supplemental information forms.
Another observed that restricting
production of local forms may inhibit
joint permit application processes. If it
becomes necessary to routinely request
additional information, the Corps can
change the application form, but that
must be done at Corps headquarters
with the approval of the Office of
Management and Budget. This change
does not place any additional
restrictions on developing local forms.
As is now the case, local forms may be
developed for joint processing with a
Federal or state agency.

Section 325.1(d)(8): This is a new
section requiring an applicant to inclide
provisions for siting, construction,
monitoring and managing the artificial
reef as part of his application for a
permit. One commenter suggested that
the criteria for accomplishing these
activities must be completed in the
National Artificial Reef Plan before
establishment of such reefs can be
encouraged. Another recommended that
the regulation describemore specifically
the information to be supplied by an
applicant with regard to monitoring and
maintaining an artificial reef. The plan
includes general mechanisms and
methodologies for monitoring the
compliance of reefs with permit
requirements, and managing the use of
those reefs. It can be used as a guide for
the information to be supplied by the
permit applicant. Specific conditions for
monitoring and managing, as well as for
maintaining artificial reefs generally
need to be site-specific and should be
developed during permit processing.

The U.S. Coast Guard requested that
they be provided copies of permit
applications for artificial reefs, and that
a permittee be required to notify the
Coast Guard District Commander when
reef construction begins and when it is
completed so timely information can be
included in notices to mariners. The
district engineer may elect to consult
with the Coast Guard, when
appropriate, during the pre-application

phase of the permit process. At any rate,
the Coast Guard will receive public
notices of permit applications, and may
make recommendations to ensure
navigational safety on a case-by-case
basis. Appropriate conditions can be
added to permits to provide for such
safety.

Section 325.1(e): Several commenters
expressed concern with language
changes requiring only additional
information "essential to complete an
evaluation" rather than the former
requirement for information to "assist in
evaluation of the application." They felt
this change would reduce the data base
on which decisions would be made.
They indicated further that without
necessary additional information,
district engineers would not be able to
make a reasonable decision, the public's
ability to provide meaningful comments
would be limited, and resource agencies
would have to spend more time
contacting the applicant and gathering
information. They felt this could
increase delays rather than limiting
them. Several commenters asked that
the regulations be altered to specifically
require submission of information
necessary for a 404(b)(1) evaluation.
Similar concerns were expressed with
the change stating that detailed
engineering plans and specifications
would not be required for a permit
application. Commenters advised that
without adequate plans or the ability to
routinely require supplemental
information it may be impossible to
insure compliance with applicable water
quality criteria or make reasonable
permit decisions. Other commenters
wanted further restrictions placed on
the district engineer's ability to request
additional information. Suggestions
included altering the regulations to
specify the type, need for, and level of
detail which could be requested, and
requiring the district engineer to prepare
an analysis of costs and benefits of such
information. Some commenters objected
to requirements for providing
information on project alternatives and
on the source and composition of
dredged or fill material.

This paragraph has been changed as
proposed. The intent of this change was
to assure that information necessary to
make a decision would be obtained,
while requests for non-essential
information and delays associated with
such requests would be limited.

Section 325.2(a)(6): The new
requirement to document district
engineer decisions contrary to state and
local decisions was adopted essentially
as proposed. The reference to state or
local decisions in the middle of this
paragraph incorrectly did not reference

§ 320.4(j)(4) in addition to § 320.4(j)(2).
The adopted paragraph references state
and local decisions in both of these
paragraphs.

Section 325.2(b)(1)(ii): The May 12,
1983, proposed regulations sought to
speed up the process by reducing the
standard 60 day comment/waiver period
to 30 days for state water quality
certifications. Commenters on this
paragraph offered a complete spectrum
of views from strong support for the
proposed changes to strong opposition
to the proposal. Comments within this
spectrum included opinions that: states
must have 60 days; certification time
should be the same as allowed by EPA
(i.e. 6 months); the proposal is illegal; it
conflicts with some state water quality
certification regulations and procedures;
and it would reduce state and public
input to the decision-making process.
Most states objected to this reduction
with many citing established water
quality certification procedures required
by statute and/or regulations which
require notice to the public (normally 30
days) and which allow requests for
public hearings which cannot be
completed within the 30-day period. We
have, therefore, retained the 60 day
period in the July 22, 1982, regulations.
Some Corps districts have developed
formal or informal agreements with the
states, which identify procedures and
time limits for submittal of water quality
certifications and waivers. Where these
are in effect, problems associated with
certifications are minimized.

Many commenters objected to the
May 12, 1983, proposal to delete from
the July 22, 1982, regulations the
statement, "The request for certification
must be made in accordance with the
regulations of the certifying agency."
Deleting this statement will not delete
the requirement thatvalid requests for
certification must be made in
accordance with State laws. However,
we have found that, on a case-by-case
basis in some states, the state certifying
agency and the district engineer have
found it beneficial to have some
flexibility to determine what constitutes
a valid request. Furthermore, we believe
that the state has the responsibility to
determine if it has received a valid
request. If this statement were retained
in the Corps regulation, it would require
the Corps to determine if a request has
been submitted in accordance with state
law. To avoid this problem, we have
decided to eliminate this statement.

Section 325.2(d)(2): Numerous
commenters expressed concern with
comment periods of less than 30 days.
They were concerned that, in order to
expedite processing times, 15 day
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notices would become the norm. These
commenters stated that 15 days was
insufficient to prepare substantive
comments and would not allow the
public adequate participation in the
permit process as mandated by Section
101 of the CWA. State agencies noted
that, with internal and external mail
requiring as much as a week each for
the Corps and the state, 15 days would
not provide any time for consideration
of a project. Several commenters noted
that such expedited review times might
actually be counter-productive, as
Federal and state agencies might
routinely oppose projects and request
permit denial so that they would then
have sufficient time to review a project
and to work with an applicant to resolve
conflicts. We recognize that 15 days is a
very short comment period considering
internal agency processing and mail
time. We expect that comment periods
as short as 15 days would be used only
for minor projects where experience has
shown there would be little or no
controversy. Some districts have been
routinely using comment periods of less
than 30 days (20 and 25 days) while
others have used such procedures in
only a limited number of special cases.
In adopting this provision, we have
modified the May 12, 1983, proposal to
require the district engineer to consider
the nature of the proposal, mail time, the
need to obtain comments from remote
areas, comments on similar proposals,
and the need for site visits before
designating public notice periods of less
than 30 days. Additionally, after
considering the length of the original
comment period as well as those items
noted above, the district engineer may
extend the comment period an
additional 30 days if warranted. We
believe this provides the desired
flexibility with the necessary restraints
on when to use comment periods of less
than 30 days.
" Sections 325.2(e)(1) and 325.5(b)(2):
Commenters supporting the use of
letters of permission (LOP) for minor
section 404 activities stated that
applicants will realize significant time
savings for minor requests while there
will be no loss in environmental
protection. Objectors believe that the
Corps is seeking administrative
expediency at the cost of environmental
protection. Issues raised by commenters
include: the legality of the 404 LOP
procedure without providing for notice
and opportunity for public hearing
(Section 404(a) of the CWA); the legality
of issuing a permit which would become
effective upon the receipt or waiver of
401 certification and/or a consistency
certification under the CZMA; the need

to be more definitive as to the criteria
for making a decision as to the
categories of activities eligible for
authorization under the LOP; and the
lack of coordination with Federal and
state resource agencies. A few
commenters were concerned that the
notice in the May 12, 1983, Proposed
Rules was insufficient because it did not
give the scope and location of the work
to be covered. The commenting states
also indicated that the notice was
insufficient for water quality
certification and coastal zone
consistency determination purposes.
Other commenters were concerned that,
while LOP's would be coordinated with
Federal and state fish and wildlife
agencies, other resource agencies such
as EPA should also review Section 404
LOP's. Based on the comments on the
proposed 404 LOP procedures, we have
decided not to adopt the 404 LOP
procedures as proposed. We are not
changing § 325.5(b)(2), LOP format, nor
are we changing the section 10 LOP
provisions. Rather, we have revised
§ 325.2(e)(1) to describe a separate
section 404 LOP process. Unlike the
section 10 LOP process, the section 404
process involves the identification of
categories of discharges and a generic
public notice. This LOP process is a type
of abbreviated permit process which
could and has been developed under the
July 22, 1982, interim final regulations.
These procedures will avoid
unnecessary paperwork and delays for
many minor section 404 projects in
accordance with the intent of Section
101(f) of the Clean Water Act

Section 325.7(b): We have added a
provision that, when considering a
modification to a permit, the district
engineer will consult with resource
agencies when considering a change to
terms, conditions, or features in which
that agency has expressed a significant
interest.

Section 325.9: One commenter
generally supported this section on the
district engineer's authority to determine
jurisdiction but indicated that § 325.9(c)
should not be adopted because it
reflects the provisions of a
Memorandum of Understanding (MOU)
with EPA and would not be applicable if
the MOU is revised or deleted. We have
determined that this paragraph is not
now needed and have decided not to
adopt it.

Appendix A-Permit Form and Special
Conditions

A. Permit Form

Project Description: A comment was
received stating that intended use
should be specified for all permitted

work and not just for the fills involved.
A comment was also received
suggesting that we be more specific on
what discharges are covered by permit
authorizations. We agree with these
points and have made appropriate
changes to the instructional material
relating to project descriptions.

General Conditions

General Condition 1: Several
commenters stated that the specified
three month lead time on the requesting
of permit extensions was too long. We
agree with these commenters and have,
therefore, reduced this lead time from
three to one month.

General Condition 2: One commenter
recommended that the wording of this
condition, relating to the maintenance of
authorized work, be modified to indicate
that restoration may be required if the
permittee fails to comply with the
condition. We agree and have modified
the condition accordingly. Another
commenter stated that it would not be
reasonable to enforce this condition
when a permitted underground facility is
abandoned. We generally agree with
this statement. However, we believe the
procedures governing the enforcement
of permit conditions are flexible enough
to allow a reasonable approach in such
situations.

General Condition 3: One commenter
indicated that this condition should be
modified to require the permittee to halt
work that could damage discovered
historic resources and to protect those
resources from inadvertent damage.
That commenter also indicated that
under certain circumstances it would
not be necessary to notify the Corps or
to halt work. This notification
requirement has been in effect since
1982, and the continuation of this
requirement provides for the Corps to be
notified in a timely manner. With this
notification, the Corps can react quickly
to determine the appropriate course of
action. We believe this approach has
proven to be satisfactory. Therefore, this
condition is being adopted as proposed.

Proposed General Condition 4: In our
proposal, we specifically requested
comments on this condition, which
would require recording the permit on
the property deed. More than half the
comments received were on this
proposal. All but one of the commenters
who addressed this condition were
critical of it to a greater or lesser degree.
Institutional interest observed that this
condition would only add to their costs,
since once lands were purchased they
were seldom sold. Institutional and
industrial interests observed that
permits often relate to easements and
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not to fee simple ownership and that
compliance with the proposed condition,
in such situations, would not be possible
or meaningful in some locations. One
commenter stated that a recordation
condition should not be necessary,
provided permittees complied with
proposed General Condition 5, which
requires owners to notify the Corps
when property is transferred. To
strengthen the property transfer
condition, we have modified the
statement preceding the transferee's
signature to specify that the requirement
to comply with the terms and conditions
of the permit moves with the property.
One commenter stated that a general
condition requiring recordation where
possible would be unfair, since it would
not be uniformly applicable to all
permittees. Further coordination with
our field offices indicates that
compliance with and use of the
proposed condition probably occurs
only in a few locations. This
coordination also indicates that for
some jurisdictions, where recordation is
possible,the cost of recordation may be
so-great that it exceeds the benefits.
Given that recordation may not be
practical or appropriate for all Corps
permits, we have deleted this general
condition from the permit form and
renumbered the remaining general
conditions accordingly. On the other
hand, the recordation requirement is
appropriate and useful for many types of
structures needing Corps permits, to
provide fundamental fairness toward
future purchasers of real property and to
facilitate enforcement of permit
conditions against future purchasers.
For example, if the Corps were to issue
a permit for a pier, that permit would
require the owner to maintain the pier in
good condition and in conformance with
the terms and conditions of the permit. If
the builder of the pier were to allow the
pier to deteriorate, he could easily
transfer the pier and associated property
with no notice to the purchaser of the
legal obligation to repair and maintain
the pier, unless the permit were
recorded along with the title documents
relating to the associated property. This
failure to give notice to prospective
purchasers would be unfair, and would
increase the Federal Government's
difficulty in enforcing permit conditions
against future purchasers. Because of
this important notice function, we have
added a recordation condition under B.
Special Conditions, for use wherever
recordation is found to be reasonably
practicable and appropriate.

General Condition 4 (Proposed
General Condition 5): One commenter
suggested that this condition, relating to

the transference of the permit with the
property, be modified to provide for
notice and approval from the Corps
before the permit is transferred. The
reason given for this suggestion was that
the Corps may have special knowledge
of the particular transferee's history and
capabilities and may wish to modify the
terms and conditions of the permit
accordingly. The suggested change
would require the issuing office to
conduct a review and prepare decision
documentation every time property is
transferred and there is a Corps permit
involved. We believe that such a review
in every case involving the transfer of a
permit would constitute an inefficient
use of available resources. Under the
procedures contained in 33 CFR 325.7, a
permit is subject to suspension,
modification, or revocation at any time
the Corps determines such action is
warranted. We believe this is a better
approach, and have, therefore, retained
the proposed wording of this condition.

General Condition.5 (Proposed
General Condition 6): One commenter
recommended that this pioposed
condition, which relates to compliance
with the provisions of the water quality
certification, be changed to provide for
the modification of the Corps permit if
EPA promulgates a revised Section 307
standard or prohibition which applies to
the permitted activity. We agree that
permits must be modified when
circumstances warrant. Procedures
governing modifications are contained
in 33 CFR 325.7, and we advise
permittees of these procedures in item 5
(Reevaluation of Permit Decision) under
the "Further Information" heading.
Therefore, since we believe this.
potential requirement for permit
modifications is adequately covered
under the "Further Information"
heading, we have retained the proposed
wording of this condition.

General Condition 6 (Proposed
General Condition 7). One commenter
noted that compliance inspections
should be conducted during normal
working hours. As a general rule, this
observation seems reasonable.
However, since we believe that
compliance inspections will be
scheduled during normal working hours
when possible, we have not made any
changes to the proposed wording of this
condition.

Further Information

Limits of Federal Liability: One
commenter suggested that the
Government could, under certain
circumstances, be held liable for
damages caused by activities authorized
by the permit and suggested that Item 3,
which limits the Government's liability,

be deleted in its entirety. While it is true
that some courts have found the United
States liable for damages sustained by
the owners of permitted structures or by
individuals injured in some way by
those structures, it has never been the
intent of the Corps to assume either type
of liability or to insure that no
interference or damage to a permitted
structure will occur after it has been
built. In permitting structures within
navigable waters, the Corps does not
assume any duty to guarantee the safety
of that structure from damages caused
by the permittee's work or by other
authorized activities in the water, such
as channel maintenance dredging. This
is viewed as an acceptable limitation on
the privilege of constructing a-private
structure for private benefit in a public
waterway, particularly since insurance
is readily available to protect the
permittee from any damage his structure
may sustain. Accordingly, the language
in Item 3 has been further clarified to
preclude any inference that the
Government assumes any liability for
interference with or damage to a
permitted structure as a result of work
undertaken by or on behalf of the United
States in the public interest.

Reevaluation of Permit Decision: One
commenter recommended that
reevaluations be limited to the three
circumstances listed. Although we
believe that the vast majority of the
reevaluations required will qualify
under one of the three listed
circumstances, we cannot exclude the
possibility of non-qualifying, unique
situations where the public's good may
require a reevaluation of a permit
decision. Therefore, we have retained
the wording which states that
reevaluations will not necessarily be
limited to the circumstances listed.
Another commenter recommended that
we add to this item that we have the
authority to issue administrative orders
to require compliance with the terms
and conditions of permits and to initiate
legal actions where appropriate. The
procedures governing these actions are
contained in 33 CFR 326.4 and 326.5 and
reference was made to these procedures
in the proposed wording. However, we
agree that it would be helpful to modify.
the proposed wording to provide
permittees with a better understanding
of our enforcement options; we have
modified the text accordingly.

B. Special Conditions

One commenter suggested that
Special Condition 5, which requires
permittees authorized to perform certain
types of work to provide advance
notifications to the National Ocean
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Service and the Corps before beginning
work, be changed to allow verbal
notifications followed by written
confirmations. We have determined that
this suggestion, if adopted, would
greatly increase the chance of errors in
notice documents published by the
Government and would not be in the
best interest of mariners. Two weeks
advance notice is a reasonable period of
time both for construction scheduling
and for Government notification to
mariners. Therefore, we have not
adopted this suggestion.

One commenter suggested that a
special condition be added. for use
when appropriate, to require the
permittee to carry out a historic
preservation plan attached to the permit.
The wording of special conditions are
normally determined on a case-by-case
basis. Only those that are used often
and are subject to standardized wording
are listed in Appendix A (B. Special
Conditions). While we agree that special
conditions of this nature may be
required, we do not believe they lend
themselves sufficiently to standardized
wording to warrant adding a specific
special condition to Appendix A.

Three comments were received which
related to General Condition (n) on the
previous permit form. This condition
required the permittee to notify the
issuing office of the date when the work
authorized would start and of any
prolonged suspensions before the work
was complete. Two of the commenters
recommended that this provision be
retained as a general condition, and one
commenter recommended that it be
specified as a special condition. Our
research indicates that this condition, as
a general condition applicable to all
permitted activities, has been virtually
unenforceable in most areas and of
limited use as a permit monitoring tool.
We agree that special conditions
requiring permittees to notify the Corps,
in advance, of the dates permitted
activities will start, are appropriate in
certain situations. Two of these
situations are covered by Special
Condition 3 (maintenance dredging) and
Special Condition 5 (charting of
activities by National Ocean Service).
Since we believe our field offices are in
the best position to identify any other
situations in which similar special
conditions would be appropriate, we
have not adopted these
recommendations.

As discussed under Proposed General
Condition 4 above, we have added a
sixth special recordation condition for
use where recordation is found to be
reasonably practicable.

General: In addition to several
editorial changes, we have added

definitions for the word "you" and its
derivatives and the term "this office" at
the beginning of the permit form. We
have substituted the term "this office"
for references to the district engineer
throughout the form.

Part 326-Enforcement

General: Three commenters objected
to what they perceived as a lack of
specific requirements and recommended
that the word "should" be changed to
"shall" throughout Part 326. Another
commenter stated that the proposed
regulations were too specific and
recommended that a significant amount
of the procedures in this Part be deleted
and addressed in internal guidance. The
word "should," where used, allows
district engineers to base their
enforcement actions on an assessment
of what is the best approach on a case-
by-case basis. The word "shall" would
require district engineers to implement
specified actions even though such
actions may be obviously inappropriate
in relation to a particular case. We
believe this flexibility is appropriate and
have, therefore, retained the word
"should" in most of the places where it
occurred in the proposed regulations.
However, the word "will" is used at
various places in this Part where
flexibility is not appropriate. We believe
that the proposed language achieves a
proper balance between the providing of
necessary guidance and flexibility.

Finally, one commenter suggested that
Part 326 be rewritten to include only two
requirements: orders for immediate
restoration of filled wetlands and
referrals for legal action if these orders
are not complied with. When Congress
established the Corps regulatory
authorities, it allowed for the issuance
of permits. To ignore the issuance of
permits as one means of resolving
violations would be inappropriate.

Section 326.1: As a result of further
internal coordination, we have
determined that it would be appropriate
to make it clear that nothing in this Part
establishes a non-discretionary duty on
the part of a district engineer. Further,
nothing in this Part should be
considered as a basis for a private right
of action against a district engineer.
Therefore, we have modified this
paragraph accordingly.

Section 326.2: One commenter
recommended that this statement of
general enforcement policy be expanded
to provide priority guidance on
enforcement actions. Two other
commenters recommended
strengthening of this paragraph, with
one recommending that it cite the firm
and fair enforcement of the law to
prohibit and deter damage, to require

restoration, and to punish violators as
the purpose of the Corps enforcement
program. In that we refer in this
paragraph to unauthorized activities, we
are reflecting the fact that these
activities are unauthorized and subject
to enforcement actions pursuant to the
legal authorities cited at the beginning of
this Part. Further, the other
recommended changes would simply
duplicate the discussions of enforcement
methods and procedures already
contained in § § 326.3, 326.4, and 326.5.
However, we have added a statement to
this provision to reflect the fact that
EPA has independent enforcement
authorities under the Clean Water Act,
and thus, district engineers should
normally coordinate with EPA.

Section 326.3(b): One commenter
recommended that this paragraph be
amended to require the establishment of
numbered file systems for violations.
Most Corps districts already assign
control numbers to enforcement actions,
and since this is an administrative
function, we have determined that it
would be inappropriate to include this
requirement in a Federal regulation
designed to provide enforcement policy.

Section 326.3(c)(2): One commenter
suggested rewording of this paragraph to
make it clear that a violation involving a
completed activity may or may not be
resolved through the issuance of a Corps
permit. The reference in the proposed
wording to not initiating "any additional
work before obtaining required
Department of the Army authorizations"
apparently led to the commenter
misunderstanding this paragraph. The
intent of this wording related to warning
a violator not to initiate work on other
projects before obtaining required Corps
permits. Since the violator is in the
process of being made aware of the
legal requirements for obtaining Corps
permits, we have determined that this
warning is unnecessary and have,
therefore, deleted it.

Section 326.3(c)(3): One commenter
recommended that this paragraph be
amended to indicate that the
information requested will also be used
for determining whether legal action is
appropriate in addition to determining
what initial corrective measures may be
required. We agree that the information
obtained from violators may provide a
basis for enforcement decisions other
than those relating to interim corrective
measures. Therefore, we have revised
this provision to provide for notifying
violators of potential enforcement
consequences and for the more
generalized use of the information
provided by violators in the
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identification of appropriate
enforcement measures.

Section 326.3(c)(4): One commenter
recommended that this provision be
reworded to indicate that the limitations
on unauthorized work of an emergency
nature are to be established in
conjunction with.Federal and state
resource agencies. We believe it is
understandable that actions of this type
will be completed on an expedited basis
with the procedures in § 326.3(c-d) being
followed concurrently. Since § 326.3(d)
already provides for interagency
consultations, in appropriate cases, we
do not believe it is necessary to
duplicate that guidance in this provision.

Section 326.3(d)(1): One commenter
recommended that "initial corrective
measures" be defined as measures
"which substantially elminate all
current and future detrimental impacts
resulting from the unauthorized work."
This commenter also recommended that
the procedures in 33 CFR 320.4 and 40
CFR Part 230 be referenced for use in
determining what "initial corrective
measures" are required. Essentially, this
commenter is recommending that all
violators be denied a Corps
authorization and required to undertake
full corrective measures in the initial
stage of an enforcement action. This
would not be a reasonable or practical
approach, since it would eliminate
public participation and would result in
the removal of work that may have been
permitted under normal circumstances.
Another commenter objected to the
statement that further enforcement
actions "should normally" be
unnecessary if the initial corrective
measures substantially eliminate all
current and future detrimental impacts.
This commenter sees this provision as
barring legal action in appropriate cases
such as those involving willful, flagrant,
or repeated violations. This is not the
case. To say that such corrective
measures "should normally" resolve-a
violation does not mean that they will
"always" resolve a violation. Another
commenter stated that consultations
with the Fish and Wildlife Service and
* the National Marine Fisheries Service
should be made mandatory in this
paragraph pursuant to the Fish and
Wildlife Coordination Act. The reason
given was that this provision would
result in the issuance of permits which
would require such consultations. This
paragraph deals with initial corrective
measures and not with the issuance of
permits. These agencies will be given an
opportunity to comment in response to a
public notice before any decision is
made on an after-the-fact permit
application. In view of the above

discussion, we have retained the
proposed wording of this paragraph.

Section 326.3(d)(2): One commenter
recommended that this paragraph be
deleted on the basis that it provided the
district engineer with too much
discretion and questioned the cross-
reference to § 326.3(3). This paragraph
was intended to provide guidance to
district engineers in situations involving
prior initiations of litigation or denials of
essential authorizations or certifications
by other Federal, state or local agencies.
We believe district engineers should
have the discretionary authority to
determine what is a reasonable and
practical course of action for the Corps
under these circumstances. However,
we have revised this paragraph to
clarify its intent and to correct the cross-
reference.

Section 326.3(d)(3): As a result of
further review within the Corps, we
have determined that the provision
proposed as § 326.3(e)(1)(i), which states
that it is not necessary to issue a Corps
permit for initial corrective measures,
should be moved to § 326.3(d) to more
appropriately reflect the sequence of
enforcement procedures. Therefore, we
have modified this provision and
established it as new § 326.3(d)(3).

Section 326.3(e): One commenter
objected to the after-the-fact permit
process, and observed that the process
was generally seen as a mechanism to
avoid compliance with the law.
Exceptions to the processing of after-
the-fact permit applications are
contained in § 326.3(e)(i-iv). However,
in most cases, the public participation
associated with the processing of an
application is necessary before a
violation can be appropriately resolved.

Section 326.3(e)(1): One commenter
recommended that this paragraph be
amended to specify the criteria for legal
action and to require that public notices
associated with after-the-fact permit
applications clearly identify that a
violation is involved. The criteria for
legal actions are given in § 326.5(a), and
permit decisions are based on whether
an activity complies with the section
404(b)(1) Guidelines, where applicable,
and on whether it is or is not found to be
contrary to the public interest. Permit
decisions are not based on whether a
permit application is before or after-the-
fact. We have, therefore, retained the
proposed wording of this paragraph.

Proposed Section 326.3(e)(1)(i): We
have deleted this provision here and
have moved a modified version of it to
new § 326.3(d)(3); see discussion under
§ 326.3(d)(3).

Section 326.3(e)(1)(i)-Proposed as
326.3(e)(1)(ii): This provision indicates

that the processing of an after-the-fact
permit application will not be necessary"when" detrimental impacts have been
eliminated by restoration. One
commenter recommended that district
engineers be required to consult with
EPA before determining that restoration
has been completed that eliminates
current and future detrimental impacts.
We have addresse this comment by
modifying § 326.2 and § 326.3(g) to
provide for such coordination when the
district engineer is aware of an
enforcement action being considered by
EPA under its independent enforcement
authorities. Another commenter
observed that the word "when"
appeared to be in error and ,
recommended substituting the word"unless." This would indicate that the
Corps should process an after-the-fact
permit application only after restoration
had taken place and there is no work
requiring a permit. This obviously would
not be reasonable. In view of the above
discussion, we have retained the
proposed wording of this provision.

Section 326.3(e)(1)(iii)-Proposed as
326.3(e)(1)(iv): One commenter
recommended that a provision be added
to this paragraph to prohibit the
acceptance of an application for a Corps
permit where an activity is not in
compliance with other Federal, state, or
local authorizations or certifications. In
essence, this amounts to requiring
district engineers to take steps to
enforce the terms and conditions of
another agency's authorization or
certification. We believe this is the
issuing agency's responsibility and not
the responsibility of the Corps. Of
course, where that other agency has
denied a requisite authorization, the
Corps would not accept an application
for processing.

Section 326.3(e)()(iv)-Proposed as
326.3(e)(1)(v): Two commenters
recommended rewording of this
paragraph to prohibit the acceptance or
processing of any after-the-fact permit
application when the Corps is aware of
litigation or other enforcement actions
that have been initiated by other
Federal, state or local agencies. We
believe the Corps should, in appropriate
situations, be able to take positions on
cases that are in conflict with the
viewpoints of other agencies. Therefore,
we have retained the wording of this
paragraph essentially as proposed.
However, since EPA has independent
enforcement authorities, we have
provided for coordination with EPA in
§ § 326.2 and 326.3(g).

Section 326.3(g): One commenter
indicated that this -paragraph should
delineate EPA's responsibility over

Exhibit G - Email from Natalie Eades, Jordan
Page 29 of 74



41216 Federal Register I Vol. 51, No. 219 / Thursday, November 13, 1986 I Rules and Regulations
recognizing and reporting unpermitted
discharges. This paragraph deals only
with cases where EPA is considering an
enforcement action. The reporting of
violations is covered under § 326.3(a).
Another commenter recommended that
this paragraph be reworded to ensure
that Corps actions under Part 326 are
not in conflict with EPA enforcement
actions. Another commenter, a state
agency, suggested that this provision be
expanded to require similar
consultations with state agencies that
have initiated enforcement actions. The
reason we have provided for
consultations with EPA in this
paragraph is due to the fact that both the
Corps and EPA have overlapping
authorities pursuant to the Clean Water
Act. This is not the case with state
agencies. Nevertheless, we believe
district engineers will wish to consult
with state agencies in appropriate
circumstances. In any event, as we
stated in our discussion relating to the
wording of § 326.3(e)(iv), we believe the
Corps should have the right to take a
position that may conflict with another
agency's viewpoint. However, we have
revised this provision to emphasize that
district engineers should coordinate
with EPA when they are aware of
enforcement actions being considered
by EPA under its independent
enforcement authorities.

Section 326.4(a-b): As a result of
further internal coordination, we have
determined that § 326.4(a) should make
it clear that district engineers have the
discretionary authority to determine
when the inspection of permitted
activities is appropriate. We have
modified § 326.4(a) accordingly. In
addition, we have added a new
§ 326.4(b) to further discuss inspection
limitations.

Section 326.4(d)-Proposed as
326.4(c): One commenter, a state agency,
objected to the provisions in this
paragraph for attempting to obtain
voluntary compliance before issuing a
formal compliance order. The rationale
given was that the absence of a formal
order would make coordination between
the Corps and the state difficult.
Another state agency recommended
consultations with state agencies and
with EPA. The proposed, non-
compliance procedures do not prohibit
early coordination with other regulatory
agencies, when appropriate, and
presumably, if the permittee quickly
brings his work into compliance, such
coordination should not be necessary.

One commenter objected to allowing
a district engineer to issue a compliance
order and to not making the use of Corps
suspension/revocation procedures or

legal actions mandatory. Another
commenter recommended that
suspension/ revocation procedures or
legal actions be made mandatory if a
violator fails to comply with a
compliance order. The issuance of a
compliance order is provided for in
section 404(s) of the Clean Water Act,
and in most cases, we believe that the
methods available for obtaining
voluntary compliance should be used
before discretionary consideration is
given to using the Corps suspension/
revocation procedures or initiating legal
action.

Another commenter objected to the
term "significantly serious to require an
enforcement action" on the basis that all
violations are worthy of some
enforcement action. Minor deviations
from the terms and conditions of a
Corps permit may not always warrant
an enforcement action. For example,
would a dock authorized to be
constructed with a length of 50 feet but
inadvertently constructed with a length
of 51 feet constitute a violation
warranting an enforcement action? We
agree there may be extenuating
circumstances, such as the additional
length of the dock being just enough to
impact the water access of a neighbor.
However, this is a judgment that is best
made by the district engineer involved.

One Commenter objected to the term
"mutually agreeable solution" on the
basis that such a solution could
invalidate the prior results of
coordination with resource agencies.
Since this term refers to bringing the
permitted activity into compliance or the
resolution of the violation with a permit
modification using the modification
procedures in 33 CFR 325.7(b), such
resolutions would not invalidate prior
coordination. In view of the above
discussion, we have retained the
proposed wording of this paragraph.

Section 326.5(a): One commenter
requested that the words "willful" and
"repeated" be deleted from this
paragraph, the rationale being,
apparently, that most violators are not
repeat or willful offenders and that the
Corps should take the one opportunity it
has to bring legal action against these
one-time violators. We do not agree
with this approach as being either
reasonable or practical. Another
commenter recommended adding
violations that result in substantial
impacts to the list of violations that
should be considered appropriate for
legal action. We agree with this
recommendation and have modified the
wording of this provision accordingly.

Section 326.5(c): One commenter
recommended rewording of this '

paragraph to require that copies be
provided to EPA of Corps referrals to
local U.S. Attorneys. We believe it
would be more appropriate to address
matters relating to the detailed aspects
of interagency coordination in
interagency agreements. Therefore, we
have retained the proposed wording of
this paragraph.

Section 326.5(d)(2): As a result of
further internal coordination, we have
determined that litigation cases
involving isolated water no longer need
to be referred to the Washington level
on a routine basis. Therefore, we have
deleted this provision.

Section 326.5(e): One commenter
recommended that the word "may" be
replaced with the words "encouraged
to" in the provision relating to sending
litigation reports to the Office of the
Chief of Engineers when the district
engineer determines that an
enforcement case warrants special
attention and the local U.S. Attorney
has declined to take legal action. We
agree with this recommendation and
have made the change.

Another commenter suggested that
wording be aided to this paragraph to
address circumstances in which permits
are not required. The fact that a legal
option may not be available does not
mean that a permit is not required. If the
district engineer chooses to close the
case record, the activity in question will
still be unauthorized and therefore
illegal. Such unauthorized activities will
be taken into account if the responsible
parties become involved in future
violations. One commenter suggested
that Corps attorneys initiate legal
actions as an alternative to actions by
local U.S. Attorneys. However, the
Corps does not have the authority under
existing Federal laws to initiate legal
actions on its own.

Another commenter recommended
that this paragraph be modified to
provide for joint Federal/state
prosecution of violators. Since this
involves discretionary decisions on the
part of the Department of Justice, it
would not be appropriate to include a
provision of this nature in the Corps
enforcement regulations.

Part 328-Definition of Waters of the
United States

This part is being added in order to
clarify the scope of the Section 404
permit program. This part was added in
direct response to many concerns
expressed by both the public and the
Presidential Task Force on Regulatory
Relief. We have not made changes to
existing definitions; however, we have
provided clarification by simply setting
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them apart in a separate and distinct
Part 328 of the regulation.

The format for Part 328 has been
changed slightly from the proposed
regulation in order to improve clarity
and reduce duplication. The content of
the proposed § 328.2 "General
Definitions" has been partially
combined with § 328.3 "Definitions."
The remainder has been reestablished
as § 328.5, "Changes in Limits of Waters
of the United States." Section 328.2 has
been established as "General Scope."
The proposed § § 328.4 and 328.5 have
been combined into § 328.4 and renamed
"Limits of Jurisdiction."

A number of commenters appeared to
have misinterpreted the intent of this
part. Many thought we were trying to
reduce the scope of jurisdiction while
others believed we were trying to
expand the scope of jurisdiction. Neither
is the case. The purpose was to clarify
the scope of the 404 program by defining
the terms in accordance with the way
the program is presently being
conducted.

Section 328.3: Definitions. This section
incorporates the definitions previously
found in § 323.3 (a), (c), (d), (f) and (g).
Paragraphs (c), (d), (f) and (g) were
incorporated without change. EPA has
clarified that waters of the United States
at 40 CFR 328.3(a)(3) also include the
following waters:

a. Which are or would be used as
habitat by birds protected by Migratory
Bird Treaties; or

b. Which are or would be used as
habitat by other migratory birds which
cross state lines; or

c. Which are or would be used as
habitat for endangered species; or

d. Used to irrigate crops sold in
interstate commerce.

For clarification it should be noted
that we generally do not consider the
following waters to be "Waters of the
United States." However, the Corps
reserves the right on a case-by-case
basis to determine that a particular
waterbody within these categories of
waters is a water of the United States.
EPA also has the right to determine on a
case-by-case basis if any of these
waters are "waters of the United
States."

(a) Non-tidal drainage and irrigation
ditches excavated on dry land.

(b) Artificially irrigated areas which
would revert to upland if the irrigation
ceased.

(c) Artificial lakes or ponds created by
excavating and/or diking dry land to
collect and retain water and which are
used exclusively for such purposes as
stock watering, irrigation, settling
basins, or rice growing.

(d) Artificial reflecting or swimming
pools or other small ornamental bodies
of water created by excavating and/or
diking dry land to retain water for
primarily aesthetic reasons.

(e) Waterfilled depressions created in
dry land incidental to construction
activity and pits excavated in dry land
for the purpose of obtaining fill, sand, or
gravel unless and until the construction
or excavation operation is abandoned
and the resulting body of water meets
the definition of waters of the United
States (see 33 CFR 328.3(a)).

The term "navigable waters of the
United States" has not been added to
this section since it is defined in Part
329.

A number of comments were received
concerning the proposed change to the
definition of the terms "adjacent" and
the proposed definitions for the terms
"inundation", "saturated", "prevalence",
and "typically adapted." A number of
commenters believed that these terms
may better define the scope of
jurisdiction of the section 404 program,
but such definitions should more
rightfully be within the province of the
Environmental Protection Agency in
order to remain consistent with the
opinion of Benjamin Civiletti, Attorney
General (September 5, 1979). These
definitions would require the prior
approval of the Environmental
Protection Agency, which has not been
forthcoming. Therefore, these new
proposed definitions will not be adopted
at this time.

To respond to requests for
clarification, we have added a definition
for "tidal waters." The definition is
consistent with the way the Corps has
traditionally interpreted the term.

Section 328.4: Limits of Jurisdiction.
Section 328.4(c)(1) defines the lateral
limit of jurisdiction in non-tidal waters
as the ordinary high water mark
provided the jurisdiction is not extended
by the presence of wetlands. Therefore,
it should be concluded that in the
absence of wetlands the upstream limit
of Corps jurisdiction also stops when
the ordinary high water mark is no
longer perceptible.

Section 328.5: Changes in Limits of
Waters of the United States. This
section was changed to reflect both
natural and man-made changes to the
limits of waters of the United States.
This change was made for clarification
and resulted from consultation with the
Environmental Protection Agency.

Section 328.6: Supplemental
Clarification. Most commenters favored
the Corps plans to give special
consideration to unique areas such as
Arctic Tundra that do not. easily fit the
generic" wetlands definition. Several

commenters indicated that the Corps
should clarify its intended use of this
section, and one questioned the need to
"describe" unique areas in the Federal
Register. A number of commenters
indicated that criteria should be
specified for determining wetland types
to be included as unique areas. Some
commenters stated that close
coordination between the Corps and the
Environmental Protection Agency will
be necessary when selecting unique
areas and developing procedures for
making wetland determinations in such
areas, since the Environmental
Protection Agency has the final
authority to determine the scope of
"Waters of the United States."

While we believe that supplemental
clarificaion of unique areas will be a
positive step in clarifying the scope of
jurisdiction under the section 404 permit
program, we have determined that such
supplemental clarification can be done
under existing regulations of the
Environmental Protection Agency and
the Corps and therefore have deleted
this section.

Part 329-Definition of Navigable
Waters of the United States

We are currently planning to propose
a complete revision of Part 329 in the
near future, to simplify and clarify the
procedures involved, while retaining the
essential aspects of the relevant policy.
In the interim, we are making the two
minor changes discussed below.

Section 329.11: This section has been
modified to clarify that the lateral extent
of jurisdiction in rivers and lakes
extends to the edge of all such
waterbodies as it does in bays and
estuaries (§ 329.12(b)).

Section 329.12(a): This section has
been corrected to rieflect that the
territorial seas, for the purpose of Rivers
and Harbors Act of 1899 jurisdiction,
extend 3 geographic miles everywhere
and are measured from the baseline.

Part 330-Nationwide Permits

We are reissuing the 26 nationwide
permits at § 330.5(a) as modified and
conditioned. The nationwide permits
will be in effect for 5 years beginning
with the effective date of this regulation,
unless sooner revised or revoked.

Section 330.1: This section was
restructured and updated in order to
improve its readability and technical
accuracy. The definition concerning the
division engineer's discretionary
authority was deleted from this section
since similar language appears in
§ 330.2. "Definitions." The discussion
concerning the applicability of
nationwide permits as they relate to
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other Federal, state, and local
authorizations was deleted from this
section and relocated to § 330.5(d)
"Further Information."

Section 330.2: The definition of the
term "headwaters" was deleted from
Part 323 and relocated to § 330.2(b),
since the definition is used as part of the
nationwide permit program. The
definition of the term "natural lake"
which was proposed at § 330.2(c) has
been deleted. Changes to the
"headwaters"/"isolated waters"
nationwide permit which is found at
§ 330.5(a)(26) have obviated the need for
this definition.

Section 330.5: In order to better inform
the public of the statutory authority
under which each nationwide permit has
been issued, we have added the
authority by parenthetical expression at
the end of each nationwide permit.

We had proposed nationwide permits
for activities funded or authorized by
another Federal agency or department
and for activities adjacent to Corps of
Engineers civil works projects. Most
commenters discussed the two proposed
nationwide permits together. The most
frequent comments questioned whether
they would comply with section 404(e)
of the CWA. They believed these
nationwide permits could authorize a
wide variety of Federal projects that
would not be similar in nature and
projects which could have significant
adverse environmental inpacts on
aquatic resources. Numerous
commenters stated that the Corps would
be delegating its 404(b)(1) compliance
responsibilities to other agencies and
that there is a natural tendency of such
agencies to be self-serving. Many
commenters, including some states,
objected that the public and other
agencies would not have an opportunity
to review some large individual projects.
Many commenters encouraged the
adoption of these nationwide permits; in
most cases they based their opinion
upon reduction in duplication and the
expediting of project authorization.
Based on the comments received we
have decided that clarification of
activities that could be covered by
nationwide permits would be necessary
to insure proper understanding and field
application. Because of the complexity
of doing this and an evaluation of the
comments received, we have decided
not to adopt these two nationwide
permits.

Section 330.5(a) (3): This nationwide
permit for repair, rehabilitation, or
replacement of existing structures or fill
has been clarified to show that beach
restoration is not authorized by this
nationwide permit.

Section 330.5(a)(6): This nationwide
permit for survey activities was clarified
to show that it does not authorize the
drilling of exploration-type bore holes
for oil and gas exploration.

Section 330.5(a)(7): This nationwide
permit for outfall structures was
clarified by adding language concerning
minor excavation, filling and other work
which is routinely associated with the
installation of intake and outfall
structures.

Section 330.5(a)(18): This nationwide
permit for discharges up to 10 cubic
yards was clarified by indicating that it
does not authorize discharges for the
purpose of stream diversion. The
footnote was deleted because it was
redundant with the terms of the
nationwide permit itself.

Section 330.5(a)(19): This nationwide
permit for dredging up to 10 cubic yards
was clarified by indicating that it does
not authorize the connection of canals
or other artificial waterways to
navigable waters of the United States.

Section 330.5(a)(22): This nationwide
permit for the removal of obstructions to
navigation was clarified by indicating
that it does not authorize maintenance
dredging, shoal removal, or riverbank
snagging.

Section 330.5(b)(3): This condition for
the protection of endangered species
was modified to set forth more clearly
options available to the district engineer
to satisfy section 7 of the Endangered
Species Act when it has been
determined that an activity may
adversely affect any listed endangered
species or its critical habitat.

Section 330.5(b)(7): This condition for
the protection of wild and scenic rivers
was modified to define more clearly
components of the National Wild and
Scenic River System by showing that It
includes any Congressionally
designated "study river."

Section 330.5(b)(9): This condition for
the protection of historic properties was
added in response to numerous
comments which expressed concern for
an apparent lack of consideration which
was being given historic properties. This
condition outlines the procedures to be
followed by both the permittee and the
district engineer to provide for
modification, suspension, or revocation
of a nationwide permit or contact with
the Advisory Council on Historic
Preservation if an activity authorized by
a nationwide permit may adversely
affect an historic property.

Section 330.5(b)(10): This condition
was added as a result of comments
which expressed concern that activities
performed under the nationwide permits
could impair reserved tribal rights.

Section 330.5(b) (11) and (12): These
conditions were adopted as proposed.
They provide notification to the public
that, within certain states, authorization
for the activity may have been denied
without prejudice as a result of state 401
water quality certification denial or
nonconcurrence with Coastal Zone
Management consistency. These
conditions trigger the provisions of
§ § 330.9 and 330.10.

Section 330.5(b)(13): This condition
was added to alert the public that
regional conditions may have been
added by the division engineer in
accordance with § 330.8(a).

Section 330.5(c): The Grandfathering
provision included in the October 5,
1984, final regulations expires on April 5,
1986, before the effective date of these
regulations and is, therefore, no longer
needed and has been deleted. A new
paragraph has been added to provide
the public further information on
nationwide permits as they relate to
such things as compliance with
conditions, other required
authorizations, property rights, Federal
projects, and revised or modified water
quality standards.

Section 330.5(d): This paragraph has
been added to clarify that the Chief of
Engineers has the authority to modify,
suspend, or revoke any nationwide
permit.

Some states indicated in their
comments that there might be other
ways to reduce burdens on the public
within their state other than the
nationwide permits. One state suggested
that it might be appropriate to revoke all
the nationwide permits in favor of
regional permits subject to interagency
review. The authority exists for the
Chief of Engineers to revoke some or all
of the nationwide permits within a state.
There are also existing provisions in the
regulations for district engineers and the
states to develop a permit system
designed around specific state
authorities. These existing provisions
include regional general permits,
programmatic general permits, transfer
of the 404 program (see 33 CFR 323.5),
joint processing, permit consolidation,
preapplication consultation and special
area management planning. Before
adopting a permit system designed
around specific state authorities, a
public notice providing an opportunity
for a public hearing would be issued
outlining the proposed permit system
within the state and the proposal to
revoke the nationwide permits. If such a
system is developed, the Chief of
Engineers will consider revoking all or
most of the nationwide permits within a
state.
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Section 330.8(o): The concept of case-
by-case regional conditioning authority
received overwhelming support. This
new paragraph allows the division
engineer through discretionary authority
to add activity specific conditions to
nationwide permits on a case-by-case
basis. The district engineer may do the
same when there is mutual agreement
with the permittee or when conditions
are necessary based on conditions of a
state 401 certification.

Section 330.8(c): This paragraph was
modified to clarify that, although the
division engineer has used discretionary
authority to require individual permits,
he may subsequently allow the activity
to be authorized by nationwide permit if
the impediment to using the nationwide
permit, which triggered the discretionary
authority, has been removed.

Section 330.8(c)(2): This paragraph
has been modified to allow division
engineers the discretionary authority to
require individual permits for categories
of activities or specific geographic areas.
This authority was previously exercised
by the Chief of Engineers. However, the
Chief of Engineers is retaining this
authority on a statewide or nationwide
basis.

Section 330.9: Many commenters
objected to the issuance of nationwide
permits when a state denies 401
certification. Their objections were
based on the Clean Water Act
requirement that "No license or permit
shall be granted until the certification
.. . has been obtained or has been
waived." Commenters expressed strong
concerns about the validity of such
permits, and stated that issuance would
constitute a de facto transfer of the
administration of this portion of the 404
permit program to the objecting states.
An attendant concern was that, if states
were unable to respond within the time
specified by the Corps, a waiver would
be presumed, and the nationwide permit
would become effective, whether or not
this would have been the intent of the
state. Some commenters suggested that
states would be forced to deny
certifications because of inadequate
time to ensure that proposed activities
would not violate water quality
standards. Most commenters opposed
district engineers having discretionary
authority over conditions to the 401
certification. One commenter believes
this authority conflicts with states'
rights. Another suggested that the
proposed action could prod states into
adopting their own wetland laws and
regulatory programs. Several
commenters supported the proposal,
stating that it was a means of preserving
the utility of the general permit program.

Section 330.9 has been modified to
provide that, if a state denies a required
401 certification for a particular
nationwide permit, then authorization
for all discharges covered by the
nationwide permit within the state is
denied without prejudice until the state
issues an individual or generic water
quality certification or waives its right
to do so. We did not adopt the 30 day
waiver period but rather will rely on the
language at § 325.2(b)(1) which defines a
reasonable period of time. This section
was also modified to notify the public
that the district engineer will include
conditions of the 401 water quality
certification as special conditions of the
nationwide permit.

Section 330.9(b): This subsection has
been added to notify the public of the
certification requirements of the various
nationwide permits.

Section 330.10: A number of coastal
states commented that consistency
determination or waiver thereof must
have been obtained prior to the
promulgation of the nationwide permits.
Some commenters asserted that such a
requirement is not a statutory
prerequisite to permit issuance. Others
contend that assuming a waiver of
certification preempts the individual
state's authority and thwarts
Congressional intent that the permit
process involves oversight by the state
as well as Federal agencies.

Section 330.10 has been modified to
state that, in certain instances where a
state has not concurred that a particular
nationwide permit is consistent with its
coastal zone management plan,
authorization for all activities subject to
such nationwide permit within or
affecting the state coastal zone agency's
area of authority is denied without
prejudice until the applicant has
furnished to the district engineer a
coastal zone management consistency
determination pursuant to section 307 of
the Coastal Zone Management Act and
the state has either concurred in that
determination or waived its right to do
so.

Section 330.11: This subsection was
added to clarify existing procedures to
establish a time limit in which a
permittee may rely on confirmation from
the district engineer that an activity is
covered by a nationwide permit, and to
specify procedures to modify, suspend,
or revoke the permittee's right to
proceed under the nationwide permit
after the district engineer notified the
permittee that the activity may proceed.

Section 330.12: This subsection was
modified to provide a twelve month
transition period for projects which may
be affected by future changes in

nationwide permits. After considering
equity established in reliance on the
nationwide permit and that the public
will in all likelihood receive ample
notice of proposed changes, we believe
that this transition period is both
reasonable and equitable. In addition, if
necessary on a case-by-case basis we
can, even though there is a grandfather
provision, exercise discretionary
authority pursuant to § 330.8 or modify,
suspend or revoke individual
authorization pursuant to 33 CFR 325.7.

State Certification of Nationwide
Permits

Most states have issued or waived 401
certification and/or Coastal Zone
Management consistency concurrence
for one or more of the twenty six
nationwide permits. Many states have
issued a conditional certification and
some have denied certification/
consistency concurrence. Final action is
still pending in some of the states but is
imminent. The primary mechanisn for
keeping the public informed of the status
and/or changes in state certifications or
Coastal Zone Management consistency
concurrence will be public notices
issued by the district engineers within
the affected states. The district
engineers will be issuing public notices
concurrent with the publication of these
regulations. Subsequent notices will be
issued as changes occur.

Listed below are those states which,
as of the date of this printing, have
either denied or conditionally issued 401
certification and/or coastal zone
management consistency concurrence
for one or more of the nationwide
permits. For more current and detailed
information you should consult with the
appropriate district engineer.

Alaska, California, Connecticut,
Florida, Hawaii, Illinois, Iowa,
Louisiana, Maine, Maryland,
Massachusetts, Michigan, Minnesota,
Mississippi, Missouri, Nebraska, New
Hampshire, New Jersey, New York,
North Carolina, Pennsylvania, Rhode
Island, South Carolina, Tennessee,
Vermont, Washington, West Virginia
and Wisconsin.

Determinations under Executive
Order 12291 and the Regulatory
Flexibility Act. The Department of the
Army has determined that the revisions
to these regulations do not contain a
major proposal requiring the preparation
of a regulatory analysis under E.O.
12291. The Department of the Army
certifies, pursuant to section 605(b) of
the Regulatory Flexibility Act of 1980,
that these regulations will not have a
significant economic impact on a
substantial number of entities.
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Note 1.-The term "he" and its derivatives
used in these regulations are generic and
should be considered as applying to both
male and female.

List of Subjects

33 CFR Part 320

Environmental protection,
Intergovernmental relations, Navigation,
Water pollution control, Waterways.

33 CFR Part 321

Dams, Intergovernmental relations,
Navigation, Waterways.

33 CFR Part 322

Continental shelf, Electric power,
Navigation, Water pollution control,
Waterways.

33 CFR Part 323

Navigation, Water pollution control.
Waterways.

33 CFR Part 324

Water pollution control.

33 CFR Part 325

Administrative practice and
procedure, Intergovernmental relations,
Environmental protection, Navigation,
Water pollution control, Waterways.

33 CFR Part 326

Investigations, Intergovernmental
relations, Law enforcement Navigation.
Water pollution control, Waterways.

33 CFR Part 327

Administrative practice and
procedure, Navigation, Water pollution
control, Waterways.

33 CFR Part 328

Navigation, Water pollution control,
Waterways.

33 CFR Part 329

Waterways.

33 CFR Part 330

Navigation, Water pollution control,
Waterways.

Dated: November 4, 1986.
Robert K. Dawson,
Assistant Secretary of the Army (Civil
Works).

Accordingly, the Department of the
Army is revising 33 CFR Parts 320, 321,
322, 323, 324, 325, 326, 327, 329, and 330
and adding Part 328 to read as follows:

PART 320--GENERAL REGULATORY
POUCIES

Sec.
320.1 Purpose and scope.
320.2 Authorities to issue permits.
320.3 Related laws.

Sec.
320.4 General policies for evaluating permit

applications.
Authority: 33 U.S.C. 401 et seq.; 33 U.S.C.

1344; 33 U.S.C. 1413.

§ 320.1 Purpose and scope.
(a) Regulatory approach of the Corps

of Engineers. (1] The U.S. Army Corps of
Engineers has been involved in
regulating certain activities in the
nation's waters since 1890. Until 1968,
the primary thrust of the Corps'
regulatory program was the protection
of navigation. As a result of several new
laws and judicial decisions, the program
has evolved to one involving the
consideration of the full public interest
by balancing the favorable impacts
against the detrimental impacts. This is
known as the "public interest review."
The program is one which reflects the
national concerns for both the
protection and utilization of important
resources.

(2) The Corps is a highly decentralized
organization. Most of the authority for
administering the regulatory program
has been delegated to the thirty-six
district engineers and eleven division
engineers. If a district or division
engineer makes a final decision on a
permit application in accordance with
the procedures and authorities
contained in these regulations (33 CFR
Parts 320-330), there is no
administrative appeal of that decision.

(3) The Corps seeks to avoid
unnecessary regulatory controls. The
general permit program described in 33
CFR Parts 325 and 330 is the primary
method of eliminating unnecessary
federal control over activities which do
not justify individual control or which
are adequately regulated by another
agency.

(4) The Corps is neither a proponent
nor opponent of any permit proposal.
However, the Corps believes that
applicants are due a timely decision.
Reducing unnecessary paperwork and
delays is a continuing Corps goal.

(5) The Corps believes that state and
federal regulatory programs should
complement rather than duplicate one
another. The Corps uses general permits,
joint processing procedures, interagency
review, coordination, and authority
transfers (where authorized by law) to
reduce duplication.

(6) The Corps has authorized its
district engineers to issue formal
determinations concerning the
applicability of the Clean Water Act or
the Rivers and Harbors Act of 1899 to
activities or tracts of land and the
applicability of general permits or
statutory exemptions to proposed
activities. A determination pursuant to

this authorization shall constitute a
Corps final agency action. Nothing
contained in this section is intended to
affect any authority EPA has under the
Clean Water Act.

(b) Types of activities regulated. This
Part and the Parts that follow (33 CFR
Parts 321-330) prescribe the statutory
authorities, and general and special
policies and procedures applicable to
the review of applications for
Department of the Army (DA) permits
for controlling certain activities in
waters of the United States or the
oceans. This part identifies the various
federal statutes which require that DA
permits be issued before these activities
can be lawfully undertaken; and related
Federal laws and the general policies
applicable to the review of those
activities. Parts 321-324 and 330 address
special policies and procedures
applicable to the following specific
classes of activities:

(1) Dams or dikes in navigable waters
of the United States (Part 321);

(2) Other structures or work including
excavation, dredging, and/or disposal
activities, in navigable waters of the
United States (Part 322);

(3) Activities that alter or modify the
course, condition, location, or capacity
of a navigable water of the United
States (Part 322);

(4) Construction of artificial islands,
installations, and other devices on the
outer continental shelf (Part 322);

(5) Discharges of dredged or fill
material into waters of the United States
(Part 323);

(6) Activities involving the
transportation of dredged material for
the purpose of disposal in ocean waters
(Part 324); and

(7) Nationwide general permits for
certain categories of activities (Part 330).

(c) Forms of authorization. DA
permits for the above described
activities are issued under various forms
of authorization. These include
individual permits that are issued
following a review of individual
applications and general permits that
authorize a category or categories of
activities in specific geographical
regions or nationwide. The term
"general permit" as used in these
regulations (33 CFR Parts 320-330) refers
to both those regional permits issued by
district or division engineers on a
regional basis and to nationwide
permits which are issued by the Chief of
Engineers through publication in the
Federal Register and are applicable
throughout the nation. The nationwide
permits are found in 33 CFR Part 330. If
an activity is covered by a general
permit, an application for a DA permit
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does not have to be made. In such cases,
a person must only comply with the
conditions contained in the general
permit to satisfy requirements of law for
a DA permit. In certain cases pre-
notification may be required before
initiating construction. (See 33 CFR
330.7)

(d) General instructions. General
policies for evaluating permit
applications are found in this part.
Special policies that relate to particular
activities are found in Parts 321 through
324. The procedures for processing
individual permits and general permits
are contained in 33 CFR Part 325. The
terms "navigable waters of the United
States" and "waters of the United
States" are used frequently throughout
these regulations, and it is important
from the outset that the reader
understand the difference between the
two. "Navigable waters of the United
States" are defined in 33 CFR Part 329.
These are waters that are navigable in
the traditional sense where permits are
required for certain work or structures
pursuant to Sections 9 and 10 of the
Rivers and Harbors Act of 1899 ......

- 'Waters of the uniied States" are
defined in 33 CFR Part 328. These
waters include more than navigable
waters of the United States and are the
waters where permits are required for
the dischargeof dredged or fill material
pursuant to Section 404 of the Clean
Water Act.

§ 320.2 Authorities to Issue permits.
(a) Section 9 of the Rivers and.

Harbors Act, approved March 3, 1899 (33
U.S.C. 401) (hereinafter referred to as
section 9], prohibits the construction of
any dam or dike across any navigable
water of the United States in the
absence of Congressional consent and
approval of the plans by the Chief of
Engineers and the Secretary of the
Army. Where the navigable portions of
the waterbody lie wholly within the
limits of a single state, the structure may
be built under authority of the
legislature of that state if the location
and plans or any modification thereof
are approved by the Chief of Engineers
and by the Secretary of the Army. The
instrument of authorization is
designated a permit (See 33 CFR Part
321.) Section 9 also pertains to bridges
and causeways but the authority of the
Secretary of the Army and Chief of
Engineers with respect to bridges and
causeways was transferred to the
Secretary of Transportation under the
Department of Transportation Act of
October 15, 1966 (49 U.S.C. 1155g(6)(A)).
A DA permit pursuant to section 404 of
the Clean Water Act is required for the
discharge of dredged or fill material into

waters of the United States associated
with bridges and causeways. (See 33
CFR Part 323.)

(b) Section 10 of the Rivers and
Harbors Act approved March 3, 1899, (33
U.S.C. 403) (hereinafter referred to as
section 10), prohibits the unauthorized
obstruction or alteration of any
navigable water of the United States.
The construction of any structure in or
over any navigable water of the United
States, the excavating from or
depositing of material in such waters, or
the accomplishment of any other work
affecting the course, location, condition,
or capacity of such waters is unlawful
unless the work has been recommended
by the Chief of Engineers and authorized
by the Secretary of the Army. The
instrument of authorization is
designated a permit The authority of the
Secretary of the Army to prevent
obstructions to navigation in navigable
waters of the United States was
extended to artificial islands,
installations, and other devices located
on the seabed, to the seaward limit of
the outer continental shelf by section
4(f) of the Outer Continental Shelf Lands
Act of 1953 as amended (43 U.S.C.
1333(e)). (See 33 CFR Part 322.)

(c) Section 11 of the Rivers and
Harbors Act approved March 3, 1899, (33
U.S.C. 404), authorizes the Secretary of
the Army to establish harbor lines
channelward of which no piers,
wharves, bulkheads, or other works may
be extended or deposits made without
approval of the Secretary of the Army.
Effective May 27, 1970, permits for work
shoreward of those lines must be
obtained in accordance with section 10
and, if applicable, section 404 of the
Clean Water Act (see § 320.4(o) of this
Part).

(d) Section 13 of the Rivers and
Harbors Act approved March 3, 1899, (33
U.S.C. 407), provides that the Secretary
of the Army, whenever the Chief of
Engineers determines that anchorage
and navigation will not be injured
thereby, may permit the discharge of
refuse into navigable waters. In the
absence of a permit, such discharge of
refuse is prohibited. While the
prohibition of this section, known as the
Refuse Act, is still in effect, the permit
authority of the Secretary of the Army
has been superseded by the permit
authority provided the Administrator,
Environmental Protection Agency (EPA),
and the states under sections 402 and
405 of the Clean Water Act, (33 U.S.C.
1342 and 1345). (See 40 CFR Parts 124
and 125.)

(e) Section 14 of the Rivers and
Harbors Act approved March 3, 1899, (33
U.S.C. 408), provides that the Secretary

of the Army, on the recommendation of
the Chief of Engineers, may grant
permission for the temporary occupation
or use of any sea wall, bulkhead, jetty,
dike, levee, wharf, pier, or other work
built by the United States. This
permission will be granted by an
appropriate real estate instrument in
accordance with existing real estate
regulations.

(f) Section 404 of the Clean Water Act
(33 U.S.C. 1344) (hereinafter referred to
as section 404) authorizes the Secretary
of the Army, acting through the Chief of
Engineers, to issue permits, after notice
and opportunity for public hearing, for
the discharge of dredged or fill material
into the waters of the United States at
specified disposal sites. (See 33 CFR
Part 323.) The selection and use of
disposal sites will be in accordance with
guidelines developed by the
Administrator of EPA in conjunction
with the Secretary of the Army and
published in 40 CFR Part 230. If these
guidelines prohibit the selection or use
of a disposal site, the Chief of Engineers
shall consider the economic impact on
navigation and anchorage of such a
prohibition in reaching his decision.
Furthermore, the Administrator can
deny, prohibit, restrict or withdraw the
use of any defined area as a disposal
site whenever he determines, after
notice and opportunity for public
hearing and after consultation with the
Secretary of the Army, that the
discharge of such materials into such
areas will have an unacceptable adverse
effect on municipal water supplies,
shellfish beds and fishery areas,
wildlife, or recreational areas. (See 40
CFR Part 230).

(g) Section 103 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended (33 U.S.C. 1413)
(hereinafter referred to as section 103),
authorizes the Secretary of the Army,
acting through the Chief of Engineers, to
issue permits, after notice and
opportunity for public hearing, for the
transportation of dredged material for
the purpose of disposal in the ocean
where it is determined that the disposal
will not unreasonably degrade or
endanger human health, welfare, or
amenities, or the marine environment,
ecological systems, or economic
potentialities. The selection of disposal
sites will be in accordance with criteria
developed by the Administrator of the
EPA in consultation with the Secretary
of the Army and published in 40 CFR
Parts 220-229. However, similar to the
EPA Administrator's limiting authority
cited in paragraph (f) of this section, the
Administrator can prevent the issuance
of a permit under this authority if he
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finds that the disposal of the material
will result in an unacceptable adverse
impact on municipal water supplies,
shellfish beds, wildlife, fisheries, or
recreational areas. (See 33 CFR Part
324).

§ 320.3 Related laws.
(a) Section 401 of the Clean Water Act

(33 U.S.C. 1341) requires any applicant
for a federal license or permit to conduct
any activity that may result in a
discharge of a pollutant into waters of
the United States to obtain a
certification from the State in which the
discharge originates or would originate,
or, if appropriate, from the interstate
water pollution control agency having
jurisdiction over the affected waters at
the point where the discharge originates
or would originate, that the discharge
will comply with the applicable effluent
limitations and water quality standards.
A certification obtained for the
construction of any facility must also
pertain to the subsequent operation of
the facility.

(b) Section 307(c) of the Coastal Zone
Management Act of 1972. as amended
(16 U.S.C. 1456(c)), requires federal
agencies conducting activities, including
development projects, directly affecting
a state's coastal zone, to comply to the
maximum extent practicable with an
approved state coastal zone
management program. Indian tribes
doing work on federal lands will be
treated as a federal agency for the
purpose of the Coastal Zone
Management Act. The Act also requires
any non-federal applicant for a federal
license or permit to conduct an activity
affecting land or water uses in the
state's coastal zone to furnish a
certification that the proposed activity
will comply with the state's coastal zone
management program. Generally, no
permit will be issued until the state has
concurred with the non-federal
applicant's certification. This provision
becomes effective upon approval by the
Secretary of Commerce of the state's
coastal zone management program. (See
15 CFR Part 930.)

(c) Section 302 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended (16 U.S.C.
1432), authorizes the Secretary of
Commerce, after consultation with other
interested federal agencies and with the
approval of the President, to designate
as marine sanctuaries those areas of the
ocean waters, of the Great Lakes. and
their connecting waters, or of other
coastal waters which he determines
necessary for the purpose of preserving
or restoring such areas for their
conservation, recreational, ecological, or
aesthetic values. After designating such

an area, the Secretary of Commerce
shall issue regulations to control any
activities within the area. Activities in
the sanctuary authorized under other
authorities are valid only if the
Secretary of Commerce certifies that the
activities are consistent with the
purposes of Title III of the Act and can
be carried out within the regulations for
the sanctuary.

(d) The National Environmental Policy
Act of 1969 (42 U.S.C. 4321-4347)
declares the national policy to
encourage a productive and enjoyable
harmony between man and his
environment. Section 102 of that Act
directs that "to the fullest extent
possible: (1) The policies, regulations,
and public laws of the United States
shall be interpreted and administered in
accordance with the policies set forth in
this Act, and (2) all agencies of the
Federal Government shall * * * insure
that presently unquantified
environmental amenities and values
may be given appropriate consideration
in decision-making along with economic
and technical considerations ** ". (See
Appendix B of 33 CFR Part 325.)

(e) The Fish and Wildlife Act of 1956
(16 U.S.C. 742a, et seq.), the Migratory
Marine Game-Fish Act (16 U.S.C. 760c-
760g), the Fish and Wildlife
Coordination Act (16 U.S.C. 661-666c)
and other acts express the will of
Congress to protect the quality of the
aquatic environment as it affects the
conservation, improvement and
enjoyment of fish and wildlife resources.
Reorganization Plan No. 4 of 1970
transferred certain functions, including
certain fish and wildlife-water resources
coordination responsibilities, from the
Secretary of the Interior to the Secretary
of Commerce. Under the Fish and
Wildlife Coordination Act and
Reorganization Plan No. 4, any federal
agency that proposes to control or
modify any body of water must first
consult with the United States Fish and
Wildlife Service or the National Marine
Fisheries Service, as appropriate, and
with the head of the appropriate state
agency exercising administration over
the wildlife resources of the affected
state.
(f) The Federal Power Act of 1920 (16

U.S.C. 791a et seq.), as amended,
authorizes the Federal Energy
Regulatory Agency (FERC) to issue
licenses for the construction and the
operation and maintenance of dams,
water conduits, reservoirs, power
houses, transmission lines, and other
physical structures of a hydro-power
project. However, where such structures
will affect the navigable capacity of any
navigable water of the United States (as

defined in 16 U.S.C. 796), the plans for
the dam or other physical structures
affecting navigation must be approved
by the Chief of Engineers and the
Secretary of the Army. In such cases,
the interests of navigation should
normally be protected by a DA
recommendation to FERC for the
inclusion of appropriate provisions in
the FERC license rather than the
issuance of a separate DA permit under
33 U.S.C. 401 et seq. As to any other
activities in navigable waters not
constituting construction and the
operation and maintenance of physical
structures licensed by FERC under the
Federal Power Act of 1920, as amended,
the provisions of 33 U.S.C. 401 et seq.
remain fully applicable. n all cases
involving the discharge of dredged or fill
material into waters of the United States
or the transportation of dredged
material for the purpose of disposal in
ocean waters, section 404 or section 103
will be applicable.

(g) The National Historic Preservation
Act of 1966 (16 U.S.C. 470) created the
Advisory Council on Historic
Preservation to advise the President and
Congress on matters involving historic
preservation. In performing its function
the Council is authorized to review and
comment upon activities licensed by the
Federal Government which will have an
effect upon properties listed in the
National Register of Historic Places, or
eligible for such listing. The concern of
Congress for the preservation of
significant historical sites is also
expressed in the Preservation of
Historical and Archeological Data Act
of 1974 (16 U.S.C. 469 et seq.), which
amends the Act of June 27, 1960. By this
Act, whenever a federal construction
project or federally licensed project,
activity, or program alters any terrain
such that significant historical or
archeological data is threatened, the
Secretary of the Interior may take action
necessary to recover and preserve the
data prior to the commencement of the
project.

(h) The Interstate Land Sales Full
Disclosure Act (15 U.S.C. 1701 et seq.)
prohibits any developer or agent from
selling or leasing any lot in a
subdivision (as defined in 15 U.S.C.
1701(3)) unless the purchaser is
furnished in advance a printed property
report containing information which the
Secretary of Housing and Urban
Development may, by rules or
regulations, require for the protection of
purchasers. In the event the lot in
question is part of a project that requires
DA authorization, the property report is
required by Housing and Urban
Development regulation to state whether
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or not a permit for the development has
been applied for, issued, or denied by
the Corps of Engineers under section 10
or section 404. The property report is
also required to state whether or not any
enforcement action has been taken as a
consequence of non-application for or
denial of such permit.

(ii The Endangered Species Act (16
U.S.C. 1531 et seq.) declares the
intention of the Congress to conserve
threatened and endangered species and
the ecosystems on which those species
depend. The Act requires that federal
agencies, in consultation with the U.S.
Fish and Wildlife Service and the
National Marine Fisheries Service, use
their authorities in furtherance of its
purposes by carrying out programs for
the conservation of endangered or
threatened species, and by taking such
action necessary to insure that any
action authorized, funded, or carried out
by the Agency is not likely to jeopardize
the continued existence of such
endangered or threatened species or
result in the destruction or adverse
modification of habitat of such species..
which is determined by the Secretary of
the Interior or Commerce, as
appropriate, to be critical. (See 50 CFR
Part 17 and 50 CFR Part 402.)

(j) The Deepwater Port Act of 1974 (33
U.S.C. 1501 et seq.) prohibits the
ownership, construction, or operation of
a deepwater port beyond the territorial
seas without a license issued by the
Secretary of Transportation. The
Secretary of Transportation may issue
such a license to an applicant if he
determines, among other things, that the
construction and operation of the
deepwater port is in the national
interest and consistent with national
security and other national policy goals
and objectives. An application for a
deepwater port license constitutes an
application for all federal authorizations
required for the ownership, construction,
and operation of a deepwater port,
including applications for section 10,
section 404 and section 103 permits
which may also be required pursuant to
the authorities listed in section 320.2 and
the policies specified in section 320.4 of
this Part.

(k) The Marine Mammal Protection
Act of 1972 (16 U.S.C. 1361 et seq.)
expresses the intent of Congress that
marine mammals be protected and
encouraged to develop in order to
maintain the health and stability of the
marine ecosystem. The Act imposes a
perpetual moratorium on the
harassment, hunting, capturing, or killing
of marine mammals and on the
importation of marine mammals and
marine mammal products without a

permit from either the Secretary of the
Interior or the Secretary of Commerce,
depending upon the species of marine
mammal involved. Such permits may be
issued only for purposes of scientific
research and for public display if the
purpose is consistent with the policies of
the Act. The appropriate Secretary is
also empowered in certain restricted
circumstances to waive the
requirements of the Act.

(1) Section 7(a) of the Wild and Scenic
Rivers Act (16 U.S.C. 1278 et seq.)
provides that no department or agency
of the United States shall assist by loan,
grant, license, or otherwise in the
construction of any water resources
project that would have a direct and
adverse effect on the values for which
such river was established, as
determined by the Secretary charged
with its administration.

(m) The Ocean Thermal Energy
Conversion Act of 1980, (42 U.S.C.
section 9101 et seq.) establighes a
licensing regime administered by the
Administrator of NOAA for the
ownership, construction, location, and
operation of ocean thermal energy
conversion (OTEC) facilities and
plantships. An application for an OTEC
license filed with the Administrator
constitutes an application for all federal
authorizations required for ownership,
construction, location, and operation of
an OTEC facility or plantship, except for
certain activities within the jurisdiction
of the Coast Guard. This includes
applications for section 10, section 404,
section 103 and other DA authorizations
which may be required.

(n) Section 402 of the Clean Water Act
authorizes EPA to issue permits under
procedures established to implement the
National Pollutant Discharge
Elimination System (NPDES) program.
The administration of this program can
be, and in most cases has been,
delegated to individual states. Section
402(b)(6) states that no NPDES permit
will be issued if the Chief of Engineers,
acting for the Secretary of the Army and
after consulting with the U.S. Coast
Guard, determines that navigation and
anchorage in any navigable water will
be substantially impaired as a result of a
proposed activity.

(o) The National Fishing Enhancement
Act of 1984 (Pub. L 98-623) provides for
the development of a National Artificial
Reef Plan to promote and facilitate
responsible and effective efforts to
establish artificial reefs. The Act
establishes procedures to be, followed
by the Corps in issuing DA permits for
artificial reefs. The Act also establishes
the liability of the permittee and the
United States. The Act further creates a

civil penalty for violation of any
provision of a permit issued for an
artificial reef.
§ 320.4 General policies for evaluating
permit applications.

The following policies shall be
applicable to the review of all
applications for DA permits. Additional
policies specifically applicable to
certain types of activities are identified
in 33 CFR Parts 321-324.

(a) Public Interest Review. (1) The
decision whether to issue a permit will
be based on an evaluation of the
probable impacts, including cumulative
impacts, of the proposed activity and its
intended use on the public interest.
Evaluation of the probable impact which
the proposed activity may have on the
public interest requires a careful
weighing of all those factors which
become relevant in each particular case.
The benefits which reasonably may be
expected to accrue from the proposal
must be balanced against its reasonably
foreseeable detriments. The decision
whether to authorize a proposal, and if
so, the conditions under which it will be
allowed to occur, are therefore
determined by the outcome of this
general balancing process. That decision
should reflect the national concern for
both protection and utilization of
important resources. All factors which
may be relevant to the proposal must be
considered including the cumulative
effects thereof: among those are
conservation, economics, aesthetics,
general environmental concerns,
wetlands, historic properties, fish and
wildlife values, flood hazards,
floodplain values, land use, navigation,
shore erosion and accretion, recreation,
water supply and conservation, water
quality, energy needs, safety, food and
fiber production, mineral needs,
considerations of property ownership
and, in general, the needs and welfare of
the people. For activities involving 404
discharges, a permit will be denied if the
discharge that would be authorized by
such permit would not comply with the
Environmental Protection Agency's
404(b)(1) guidelines. Subject to the
preceding sentence and any other
applicable guidelines and criteria (see
§ § 320.2 and 320.3), a permit will be
granted unless the district engineer
determines that it would be contrary to
the public interest.

(2) The following general criteria will
be considered in the evaluation of every
application:

(i) The relative extent of the public
and private need for the proposed
structure or work:
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(ii) Where there are unresolved

conflicts as to resource use, the
practicability of using reasonable
alternative locations and methods to
accomplish the objective of the
proposed structure or work; and

(iii) The extent and permanence of the
beneficial and/or detrimental effects
which the proposed structure or work is
likely to have on the public and private
uses to which the area is suited.

(3) The specific weight of each factor
is determined by its importance and
relevance to the particular proposal.
Accordingly, how important a factor is
and how much consideration it deserves
will vary with each proposal. A specific
factor may be given great weight on one
proposal, while it may not be present or
as important on another. However, full
consideration and appropriate weight
will be given to all comments, including
those of federal, state, and local
agencies, and other experts on matters
within their expertise.

(b) Effect on wetlands. (1) Most
wetlands constitute a productive and
valuable public resource, the
unnecessary alteration or destruction of
which should be discouraged as
contrary to the public interest. For
projects to be undertaken or partially or
entirely funded by a federal, state, or
local agency, additional requirements on
wetlands considerations are stated in
Executive Order 11990, dated 24 May
1977.

(2) Wetlands considered to perform
functions important to the public
interest include:

(i) Wetlands which serve significant
natural biological functions, including
food chain production, general habitat
and nesting, spawning, rearing and
resting sites for aquatic or land species;

(ii) Wetlands set aside for study of the
aquatic environment or as sanctuaries
or refuges;

(iii) Wetlands the destruction or
alteration of which would affect
detrimentally natural drainage
characteristics, sedimentation patterns,
salinity distribution, flushing
characteristics, current patterns, or
other environmental characteristics;

(iv) Wetlands which are significant in
shielding other areas from wave action,
erosion, or storm damage. Such
wetlands are often associated with
barrier beaches, islands, reefs and bars;

(v) Wetlands which serve as valuable
storage areas for storm and flood
waters;

(vi) Wetlands which are ground water
discharge areas that maintain minimum
baseflows important to aquatic
resources and those which are prime
natural recharge areas; :

(vii) Wetlands which serve significant
water purification functions; and

(viii) Wetlands which are unique in
nature or scarce in quantity to the region
or local area.

(3) Although a particular alteration of
a wetland may constitute a minor
change, the cumulative effect of
numerous piecemeal changes can result
in a major impairment of wetland
resources. Thus, the particular wetland
site for which an application is made
will be evaluated with the recognition
that it may be part of a complete and
interrelated wetland area. In addition,
the district engineer may undertake,
where appropriate, reviews of particular
wetland areas in consultation with the
Regional Director of the U. S. Fish and
Wildlife Service, the Regional Director
of the National Marine Fisheries Service
of the National Oceanic and
Atmospheric Administration, the
Regional Administrator of the
Environmental Protection Agency, the
local representative of the Soil
Conservation Service of the Department
of Agriculture, and the head of the
appropriate state agency to assess the
cumulative effect of activities in such
areas.

(4) No permit will be granted which
involves the alteration of wetlands
identified as important by paragraph
(b)(2) of this section or because of
provisions of paragraph (b)(3), of this
section unless the district engineer
concludes, on the basis of the analysis
required in paragraph (a) of this section,
that the benefits of the proposed
alteration outweigh the damage to the
wetlands resource. In evaluating
whether a particular discharge activity
should be permitted, the district
engineer shall apply the section
404(b)(1) guidelines (40 CFR Part 230.10(a) (1), (2), (3)).

(5) In addition to the policies
expressed in this subpart, the
Congressional policy expressed in the
Estuary Protection Act, Pub. L. 90-454,
and state regulatory laws or programs
for classification and protection of
wetlands will be considered.

(c) F sh and wildlife. In accordance
with the Fish and Wildlife Coordination
Act (paragraph 320.3(e) of this section)
district engineers will consult with the
Regional Director, U.S. Fish and Wildlife
Service, the Regional Director, National
Marine Fisheries Service, and the head
of the agency responsible for fish and
wildlife for the state in which work is to
be performed, with a view to the
conservation of wildlife resources by
prevention of their direct and indirect
loss and damage due to the activity
proposed in a permit application. The
Army will give full consideration to the

views of those agencies on fish and
wildlife matters in deciding on the
issuance, denial, or conditioning of
individual or general permits.

(d) Water quality. Applications for
permits for activities which may
adversely affect the quality of waters of
the United States will be evaluated for
compliance with applicable effluent
limitations and water quality standards,
during the construction and subsequent
operation of the proposed activity. The
evaluation should include the
consideration of both point and non-
point sources of pollution. It should be
noted, however, that the Clean Water
Act assigns responsibility for control of
non-point sources of pollution to the
states. Certification of compliance with
applicable effluent limitations and water
quality standards required under
provisions of section 401 of the Clean
Water Act will be considered conclusive
with respect to water quality
considerations unless the Regional
Administrator, Environmental Protection
Agency (EPA), advises of other water
quality aspects to be taken into
consideration.

(e) Historic, cultural, scenic, and
recreational values. Applications for DA
permits may involve areas which
possess recognized historic, cultural,
scenic, conservation, recreational or
similar values. Full evaluation of the
general public interest requires that due
consideration be given to the effect
which the proposed structure or activity
may have on values such as those
associated with wild and scenic rivers,
historic properties and National
Landmarks, National Rivers, National
Wilderness Areas, National Seashores,
National Recreation Areas, National
Lakeshores, National Parks, National
Monuments, estuarine and marine
sanctuaries, archeological resources,
including Indian religious or cultural
sites, and such other areas as may be
established under federal or state law
for similar and related purposes.
Recognition of those values is often
reflected by state, regional, or local land
use classifications, or by similar federal
controls or policies. Action on permit
applications should, insofar as possible,
be consistent with, and avoid significant
adverse effects on the values or
purposes for which those classifications,
controls, or policies were established.

(f) Effects on limits of the territorial
sea. Structures or work affecting coastal
waters may modify the coast line or
base line from which the territorial sea
is measured for purposes of the
Submerged Lands Act and international
law. Generally, the coast line or base -
line is the line of ordinary low water on
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the mainland; however, there are
exceptions where there are islands or
lowtide elevations offshore (the
Submeyged Lands Act, 43 U.S.C. 1301(a)
and United States v. California, 381
U.S.C. 139 (1965), 382 U.S. 448 (1966)).
Applications for structures or work
affecting coastal waters will therefore
be reviewed specifically to determine
whether the coast line or base line might
be altered. If it is determined that such a
change might occur, coordination with
the Attorney General and the Solicitor
of the Department of the Interior is
required before final action is taken. The
district engineer will submit a
description of the proposed work and a
copy of the plans to the Solicitor,
Department of the Interior, Washington,
DC 20240, and request his comments
concerning the effects of the proposed
work on the outer continental rights of
the United States. These comments will
be included in the administrative record
of the application. After completion of
standard processing procedures, the
record will be forwarded to the Chief of
Engineers. The decision on the
application will be made by the
Secretary of the Army after coordination
with the Attorney General.

(g) Consideration of property
ownership. Authorization of work or
structures by DA does not convey a
property right, nor authorize any injury
to property or invasion of other rights.

(1) An inherent aspect of property
ownership is a right to reasonable
private use. However, this right is
subject to the rights and interests of the
public in the navigable and other waters
of the United States, including the
federal navigation servitude and federal
regulation for environmental protection.

(2) Because a landowner has the
general right to protect property from
erosion, applications to erect protective
structures will usually receive favorable
consideration. However, if the
protective structure may cause damage
to the property of others, adversely
affect public health and safety,
adversely impact floodplain or wetland
values, or otherwise appears contrary to
the public interest, the district engineer
will so advise the applicant and inform
him of possible alternative methods of
protecting his property. Such advice will
be given in terms of general guidance
only so as not to compete with private
engineering firms nor require undue use
of government resources.

(3) A riparian landowner's general
right of access to navigable waters of
the United States is subject to the
similar rights of access held by nearby
riparian landowners and to the general
public's right of navigation on the water
surface In the case of proposals which

create undue interference with access
to, or use of, navigable waters, the
authorization will generally be denied.

•(4) Where it is found that the work for
which a permit is desired is in navigable
waters of the United States (see 33 CFR
Part 329) and may interfere with an
authorized federal project, the applicant
should be apprised in writing of the fact
and of the possibility that a federal
project which may be constructed in the
vicinity of the proposed work might
necessitate its removal or
reconstruction. The applicant should
also be informed that the United States
will in no case be liable for any damage
or injury to the structures or work
authorized by Sections 9 or 10 of the
Rivers and Harbors Act of 1899 or by
section 404 of the Clean Water Act
which may be caused by, or result from,
future operations undertaken by the
Government for the conservation or
improvement of navigation or for other
purposes, and no claims or right to
compensation will accrue from any such
damage.'

(5) Proposed activities in the area of a
federal project which exists or is under
construction will be evaluated to insure
that they are compatible with the
purposes of the project.

(6) A DA permit does not convey any
property rights, either in real estate or
material, or any exclusive privileges.
Furthermore, a DA permit does not
authorize any injury to property or
invasion of rights or any infringement of
Federal, state or local laws or
regulations. The applicant's signature on
an application is an affirmation that the
applicant possesses or will possess the
requisite property interest to undertake
the activity proposed in the application.
The district engineer will not enter into
disputes but will remind the applicant of
the above. The dispute over property
ownership will not be a factor in the
Corps public interest decision.

(h) Activities affecting coastal zones.
Applications for DA permits for
activities affecting the coastal zones of
those states having a coastal zone
management program approved by the
Secretary of Commerce will be
evaluated with respect to compliance
with that program. No permit will be
issued to a non-federal applicant until
certification has been provided that the
proposed activity complies with the
coastal zone management program and
the appropriate state agency has
concurred with the certification or has
waived its right to do so. However, a
permit may be issued to a non-federal
applicant if the Secretary of Commerce,
on his own initiative or upon appeal by
the applicant, finds that the proposed
activity is consistent with the objectives

of the Coastal Zone Management Act of
1972 or is otherwise necessary in the
interest of national security. Federal
agency and Indian tribe applicants for
DA permits are responsible for
complying with the Coastal Zone
Management Act's directives for
assuring that their activities directly
affecting the coastal zone are consistent,
to the maximum extent practicable, with
approved state coastal zone
management programs.

(i) Activities in marine sanctuaries.
Applications for DA authorization for
activities in a marine sanctuary
established by the Secretary of
Commerce under authority of section
302 of the Marine Protection, Rpsearch
and Sanctuaries Act of 1972, as
amended, will be evaluated for impact
on the marine sanctuary. No permit will
be issued until the applicant provides a
certification from the Secretary of
Commerce that the proposed activity is
consistent with the purposes of Title III
of the Marine Protection, Research and
Sanctuaries Act of 1972, as amended,
and can be carried out within the
regulations promulgated by the
Secretary of Commerce to control
activities within the marine sanctuary.

(j) Other Federal, state, or local
requirements. (1) Processing of an
application for a DA permit normally
will proceed concurrently with the
processing of other required Federal,
state, and/or local authorizations or
certifications. Final action on the DA
permit will normally not be delayed
pending action by another Federal, state
or local agency (See 33 CFR 325.2 (d)(4)).
However, where the required Federal,
state and/or local authorization and/or
certification has been denied for
activities which also require a
Department of the Army permit before
final action has been taken on the Army
permit application, the district engineer
will, after considering the likelihood of
subsequent approval of the other
authorization and/or certification and
the time and effort remaining to
complete processing the Army permit
application, either immediately deny the
Army permit without prejudice or
continue processing the application to a
conclusion. If the district engineer
continues processing the application, he
will conclude by either denying the
permit as contrary to the public interest,
or denying it without prejudice
indicating that except for the other
Federal, state or local denial the Army
permit could, under appropriate
'conditions, be issued. Denial without
prejudice means that there is no
prejudice to the right of the applicant to
reinstate processing of the Army permit
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application if subsequent approval is
received from the appropriate Federal,
state and/or local agency on a
previously denied authorization and/or
certification. Even if official certification
and/or authorization is not required by
state or federal law, but a state,
regional, or local agency having
jurisdiction or interest over the
particular activity comments on the
application, due consideration shall be
given to those official views as a
reflection of local factors of the public
interest.

(2] The primary responsibility for
determining zoning and land use matters
rests with state, local and tribal
governments. The district engineer will
normally accept decisions by such
governments on those matters unless
there are significant issues of overriding
national importance. Such issues would
include but are not necessarily limited
to national security, navigation, national
economic development, water quality,
preservation of special aquatic areas.
including wetlands, with significant
interstate importance, and national
energy needs. Whether a factor has
overriding importance will depend on
the degree of impact in an individual
case.

(3) A proposed activity may result in
conflicting comments from several
agencies within the same state. Where a
state has not designated a single
responsible coordinating agency, district
engineers will ask the Governor to
express his views or to designate one
state agency to represent the official
state position in the particular case.

(4) In the absence of overriding
national factors of the public interest
that may be revealed during the
evaluation of the permit application, a
permit will generally be issued following
receipt of a favorable state
determination provided the concerns,
policies, goals. and requirements as
expressed in 33 CFR Parts 320-324, and
the applicable statutes have been
considered and followed: e.g., the
National Environmental Policy Act; the
Fish and Wildlife Coordination Act; the
Historical and Archeological
Preservation Act;, the National Historic
Preservation Act; the Endangered
Species Act; the Coastal Zone
Management Act; the Marine Protection,
Research and Sanctuaries Act of 1972,
as amended; the Clean Water Act, the
Archeological Resources Act, and the
American Indian Religious Freedom Act.
Similarly, a permit will generally be
issued for Federal and Federally-
authorized activities; another federal
agency's determination to proceed is

entitled to substantial consideration in
the Corps' public interest review.

(5) Where general permits to avoid
duplication are not practical, district
engineers shall develop joint procedures
with those local, state, and other
Federal agencies having ongoing permit
programs for activities also regulated by
the Department of the Army. In such
cases, applications for DA permits may
be processed jointly with the state or
other federal applications to an
independent conclusion and decision by
the district engineer and the appropriate
Federal or state agency. (See 33 CFR
325.2(e).)

(6) The district engineer shall develop
operating procedures for establishing
official communications with Indian
Tribes within the district. The
procedures shall provide for
appointment of a tribal representative
who will receive all pertinent public
notices, and respond to such notices
with the official tribal position on the
proposed activity. This procedure shall
apply only to those tribes which accept
this option. Any adopted operating
procedures shall be distributed by
public notice to inform the tribes of this
option.

(k) Safety of impoundment structures.
To insure that all impoundment
structures are designed for safety, non-
Federal applicants may be required to
demonstrate that the structures comply
with established state dam safety
criteria or have been designed by
qualified persons and, in appropriate
cases, that the design has been
independently reviewed (and modified
as the review would indicate) by
similarly qualified persons.

(1) Floodplain management. (1)
Floodplains possess significant natural
values and carry out numerous functions
important to the public interest. These
include:

(i) Water resources values (natural
moderation of floods, water quality
maintenance, and groundwater
recharge);

(ii) Living resource values (fish,
wildlife, and plant resources);

(iii) Cultural resource values (open
space, natural beauty, scientific study,
outdoor education, and recreation); and

(iv) Cultivated resource values
(agriculture, aquaculture, and forestry).

(2) Although a particular alteration to
a floodplain may constitute a minor
change, the cumulative impact of such
changes may result in a significant
degradation of floodplain values and
functions and in increased potential for
harm to upstream and downstream
activities. In.accordance with the
requirements of Executive Order 11988,

district engineers, as part of their public
interest review, should avoid to the
extent practicable, long and short term
significant adverse impacts associated
with the occupancy and modification of
floodplains, as well as the direct and
indirect support of floodplain
development whenever there is a
practicable alternative. For those
activities which in the public interest
must occur in or impact upon
floodplains, the district engineer shall
ensure, to the maximum extent
practicable, that the impacts of potential
flooding on human health, safety, and
welfare are minimized, the risks of flood
losses are minimized, and, whenever
practicable the natural and beneficial
values served by floodplains are
restored and preserved.

(3) In accordance with Executive
Order 11988, the district engineer should
avoid authorizing floodplain
developments whenever practicable
alternatives exist outside the floodplain.
If there are no such practicable
alternatives, the district engineer shall
consider, as a means of mitigation,
alternatives within the floodplain which
will lessen any significant adverse
impact to the floodplain.

(in) Water supply and conservation.
Water is an essential resource, basic to
human survival, economic growth, and
the natural environment. Water
conservation requires the efficient use of
water resources in allactions which
involve the significant use of water or
that significantly affect the availability
of water for alternative uses including
opportunities to reduce demand and
improve efficiency in order to minimize
new supply requirements. Actions
affecting water quantities are subject to
Congressional policy as stated in section
101(g) of the Clean Water Act which
provides that the authority of states to
allocate water quantities shall not be
superseded, abrogated, or otherwise
impaired.
(n) Energy conservation and

development. Energy conservation and
development are major national
objectives. District engineers will give
high priority to the processing of permit
actions involving energy projects.

(o) Navigation. (1) Section 11 of the
Rivers and Harbors Act of 1899
authorized establishment of harbor lines
shoreward of which no individual
permits were required. Because harbor
lines were established on the basis of
navigation impacts only. the Corps of
Engineers published a regulation on 27

-May 1970 (33 CFR 209.150) which
declared that permits would thereaftez'
be required for activities shoreward of
the harbor lines. Review of applications
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would be based on a full public interest
evaluation and harbor lines would serve
as guidance for assessing navigation
impacts. Accordingly, activities
constructed shoreward of harbor lines
prior to 27 May 1970 do not require
specific authorization.

(2) The policy of considering harbor
lines as guidance for assessing impacts
on navigation continues.

(3) Protection of navigation in all
navigable waters of the United States
continues to be a primary concern of the
federal government.

(4) District engineers should protect
navigational and anchorage interests in
connection with the NPDES program by
recommending to EPA or to the state, if
the program has been delegated, that a
permit be denied unless appropriate
conditions can be included to avoid any
substantial impairment of navigation
and anchorage.

(p) Environmental benefits. Some
activities that require Department of the
Army permits result in beneficial effects
to the quality of the environment The
district engineer will weigh these
benefits as well as environmental
detriments along with other factors of
the public interest.

(q) Economics. When private
enterprise makes application for a
permit, it will generally be assumed that
appropriate economic evaluations have
been completed, the proposal is
economically viable, and is needed in
the market place. However, the district
engineer in appropriate cases, may
make an independent review of the need
for the project from the perspective of
the overall public interest. The economic
benefits of many projects are important
to the local community and contribute to
needed improvements in the local
economic base, affecting such factors as
employment, tax revenues, community
cohesion, community services, and
property values. Many projects also
contribute to the National Economic
Development (NED), (ie., the increase in
the net value of the national output of
goods and services).

(r) Mitigation. 1 (1) Mitigation is an
important aspect of the review and
balancing process on many Department
of the Army permit applications.
Consideration of mitigation will occur
throughout the permit application

This is a general statement of mitigation policy
which applies tb all Corps of Engineers regulatory
authorities covered by these regulations (33 CFR
Parts 320-330). It is not a substitute for the
mitigation requirements necessary to ensure that a
permit action under section 404 of the Clean Water
Act complies with the section 404(b)[1) Guidelines.
There is currently an interagency Working Group
formed to develop guidance on implementing
mitigation requirements of the Guidelines,

review process and includes avoiding,
minimizing, rectifying, reducing, or
compensating for resource losses.
LosSes will be avoided to the extent
practicable. Compensation may occur
on-site or at an off-site location.
Mitigation requirements generally fall
into three categories.

(i) Project modifications to minimize
adverse project impacts should be
discussed with the applicant at pre-
application meetings and during
application processing. As a result of
these discussions and as the district
engineer's evaluation proceeds, the
district engineer may require minor
project modifications. Minor project
modifications are those that are
considered feasible (cost.
constructability, etc.) to the applicant
and that, if adopted, will result in a
project that generally meets the
applicant's purpose and need. Such
modifications can include reductions in
scope and size; changes in construction
methods, materials or timing; and
operation and maintenance practices or
other similar modifications that reflect a
sensitivity to environmental quality
within the context of the work proposed.
For example, erosion control features
could be required on a fill project to
reduce sedimentation impacts or a pier
could be reoriented to minimize
navigational problems even though
those projects may satisfy all legal
requirements (paragraph (r)(1)(ii) of this
section) and the public interest review
test (paragraph (r)(1)(iii) of this section)
without such modifications.

(ii) Further mitigation measures may
be required to satisfy legal
requirements. For Section 404
applications, mitigation shall be
required to ensure that the project
complies with the 404(b)(1) Guidelines.
Some mitigation measures are
enumerated at 40 CFR 230.70 through 40
CFR 230.77 (Subpart H of the 404(b)(1)
Guidelines).

(iii) Mitigation measures in addition to
those under paragraphs (r)(1) (i) and-(ii)
of this section may be required as a
result of the public interest review
process. [See 33 CFR 325.4(a).)
Mitigation should be developed and
incorporated within the public interest
review process to the extent that the
mitigation is found by the district
engineer to be reasonable and justified.
Only those measures required to ensure
that the project is not contrary to the
public interest may be required under
this subparagraph.

(2) All compensatory mitigation will
be for significant resource losses which
are specifically identifiable, reasonably
likely to occur, and of importance to the

human or aquatic environment. Also, all
mitigation will be directly related to the
impacts of the proposal, appropriate to
the scope and degree of those impacts,
and reasonably enforceable. District
engineers will require all forms of
mitigation, including compensatory
mitigation, only as provided in
paragraphs (r)(1) (i) through (iii) of this
section. Additional mitigation may be
added at the applicants' request.

PART 321-PERMITS FOR DAMS AND
DIKES IN NAVIGABLE WATERS OF
THE UNITED STATES

Sec.
321.1 General.
321.2 Definitions.
321.3 Special policies and procedures.

Authority- 33 U.S.C. 401.

§ 321.1 General.
This regulation prescribes, in addition

to the general policies of 33 CFR Part 320
and procedures of 33 CFR Part 325, those
special policies, practices, and
procedures to be followed by the Corps
of Engineers in connection with the
review of applications for Department of
the Army (DA) permits to authorize the
construction of a dike or dam in a
navigable water of the United States
pursuant to section 9 of the Rivers and
Harbors Act of 1899 (33 U.S.C. 401). See
33 CFR 320.2(a). Dams and dikes in
navigable waters of the United States
also require DA permits under section
404 of the Clean Water Act, as amended
(33 U.S.C. 1344). Applicants for DA
permits under this Part should also refer
to 33 CFR Part 323 to satisfy the
requirements of section 404.

§ 321.2 Definitions.
For the purpose of this regulation, the

following terms are defined:
(a) The term "navigable waters of the

United States" means those waters of
the United States that are subject to the
ebb and flow of the tide shoreward to
the mean high water mark and/or are
presently used, or have been used in the
past, or may be susceptible to use to
transport interstate or foreign
commerce. See 33 CFR Part 329 for a
more complete definition of this term.

(b) The term "dike or dam" means, for
the purposes of section 9, any
impoundment structure that completely
spans a navigable water of the United
States and that may obstruct interstate
waterborne commerce. The term does
not include a weir. Weirs are regulated
pursuant to section 10 of the Rivers and
Harbors Act of 1899. (See 33 CFR Part
322.)
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§ 321.3 Special policies and procedures.

The following additional special
policies and procedures shall be
applicable to the evaluation of permit
applications under this regulation:

(a) The Assistant Secretary of the
Army (Civil Works) will decide whether
DA authorization for a dam or dike in an
interstate navigable water of the United
States will be issued, since this
authority has not been delegated to the
Chief of Engineers. The conditions to be
imposed in any instrument of
authorization will be recommended by
the district engineer when forwarding
the report to the Assistant Secretary of
the Army (Civil Works), through the
Chief of Engineers.

(b) District engineers are authorized.to
decide whether DA authorization for a
dam or dike in an intrastate navigable
water of the United States will be issued
(see 33 CFR 325.8).

(c) Processing a DA application under
section 9 will not be completed until the
approval of the United States Congress
has been obtained if the navigable
water of the United States is an
interstate waterbody, or until the
approval of the appropriate state
legislature has been obtained if the
navigable water of the United States is
an intrastate waterbody (i.e., the
navigable portion of the navigable water
of the United States is solely within the
boundaries of one state). The district
engineer, upon receipt of such an
application, will notify the applicant
that the consent of Congress or the state
legislature must be obtained before a
permit can be issued.

PART 322-PERMITS FOR
STRUCTURES OR WORK IN OR
AFFECTING NAVIGABLE WATERS OF
THE UNITED STATES

Sec.
322.1 General.
322.2 Definitions.
322.3 Activities requiring permits.
322.4 Activities not requiring permits.
322.5 Special policies.

Authority: 33 U.S.C. 403.

§ 322.1 General.
This regulation prescribes, in addition

to the general policies of 33 CFR Part 320
and procedures of 33 CFR Part 325, those
special policies, practices, and
procedures to be followed by the Corps
of Engineers in connection with the
review of applications for Department of
the Army (DA) permits to authorize
certain structures or work in or affecting
navigable waters of the United States
pursuant to section 10 of the Rivers and
Harbors Act of 1899 (33 U.S.C. 403)
(hereinafter referred to as section 10).
See 33 CFR 320.2(b). Certain structures

or work in or affecting navigable waters
of the United States are also regulated
under other authorities of the DA. These
include discharges of dredged or fill
material into waters of the United
States, including the territorial seas,
pursuant to section 404 of the Clean
Water Act (33 U.S.C. 1344; see 33 CFR
Part 323) and the transportation of
dredged material by vessel for purposes
of dumping in ocean waters, including
the territorial seas, pursuant to section
103 of the Marine Protection, Research
and Sanctuaries Act of 1972, as
amended (33 U.S.C. 1413; see 33 CFR
Part 324). A DA permit will also be
required under these additional
authorities if they are applicable to
structures or work in or affecting
navigable waters of the United States.
Applicants for DA permits under this
part should refer to the other cited
authorities and implementing
regulations for these additional permit
requirements to determine whether they
also are applicable to their proposed
activities.

§ 322.2 Definitions.
For the purpose of this regulation, the

following terms are defined:
(a) The term "navigable waters of the

United States" and all other terms
relating to the geographic scope of
jurisdiction are defined at 33 CFR Part
329. Generally, they are those waters of
the United States that are subject to the
ebb and flow of the tide shoreward to
the mean high water mark, and/or are
presently used, or have been used in the
past, or may be susceptible to use to
transport interstate or foreign
commerce.

(b) The term "structure" shall include,
without limitation, any pier, boat dock,
boat ramp, wharf, dolphin, weir, boom,
breakwater, bulkhead, revetment,
riprap, jetty, artificial island, artificial
reef, permanent mooring structure,
power transmission line, permanently
moored floating vessel, piling, aid to
navigation, or any other obstacle or
obstruction.

(c) The term "work" shall include,
without limitation, any dredging or
disposal of dredged material,
excavation, filling, or other modification
of a navigable water of the United
States.

(d) The term "letter of permission"
means a type of individual permit issued
in accordance with the abbreviated
procedures of 33 CFR 325.2(e).

(e) The term "individual permit"
means a DA authorization that is issued
following a case-by-case evaluation of a
specific structure or work in accordance
with the procedures of this regulation
and 33 CFR Part 325, and a

determination that the proposed
structure or work is in the public interest
pursuant to 33 CFR Part 320.

(f) The term "general permit" means a
DA authorization that is issued on a
nationwide or regional basis for a
category or categories of activities
when:

(1) Those activities are substantially
similar in nature and cause only-
minimal individual and cumulative
environmental impacts; or

(2) The general permit would result in
avoiding unnecessary duplication of the
regulatory control exercised by another
Federal, state, or local agency provided
it has been determined that the
environmental consequences of the
action are individually and cumulatively
minimal. (See 33 CFR 325.2(e) and 33
CFR Part 330.)

(g) The term "artificial reef" means a
structure which is constructed or placed
in the navigable waters of the United
States or in the waters overlying the
outer continental shelf for the purpose of
enhancing fishery resources and
commercial and recreational fishing
opportunities. The term does not include
activities or structures such as wing
deflectors, bank stabilization, grade
stabilization structures, or low flow key
ways, all of which may be useful to
enhance fisheries resources.

§ 322.3 Activities requiring permits.
(a) General. DA permits are required

under section 10 for structures and/or
work in or affecting navigable waters of
the United States except as otherwise
provided in § 322.4 below. Certain
activities specified in 33 CFR Part 330
are permitted by that regulation
("nationwide general permits"). Other
activities may be authorized by district
or division engineers on a regional basis
("regional general permits"). If an
activity is not exempted by section 322.4
of this part or authorized by a general
permit, an individual section 10 permit
will be required for the proposed
activity. Structures or work are in
navigable waters of the United States if
they are within limits defined in 33 CFR
Part 329. Structures or work outside
these limits are subject to the provisions
of law cited in paragraph (a) of this
section, if these structures or work affect
the course, location, or condition of the
waterbody in such a manner as to
impact on its navigable capacity. For
purposes of a section 10 permit, a tunnel
or other structure or work under or over
a navigable water of the United States is
considered to have an impact on the
navigable capacity of the waterbody.

(b) Outer continental shelf DA
permits are required for the construction
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of artificial islands, installations, and
other devices on the seabed, to the
seaward limit of the outer continental
shelf, pursuant to section 4(f) of the
Outer Continental Shelf Lands Act as
amended. (See 33 CFR 320.2(b).)

Cc) Activities of Federal agencies. (1
Except as specifically provided in this
paragraph, activities of the type
described in paragraphs (a) and (b) of
this section, done by or on behalf of any
Federal agency are subject to the
authorization procedures of these
regulations. Work or structures in or
affecting navigable waters of the United
States that are part of the civil works
activities of the Corps of Engineers,
unless covered by a nationwide or
regional general permit issued pursuant
to these regulations, are subject to the
procedures of separate regulations.
Agreement for construction or
engineering services performed for other
agencies by the Corps of Engineers does
not constitute authorization under this
regulation. Division and district
engineers will therefore advise Federal
agencies accordingly, and cooperate to
the fullest extent in expediting the
processing of their applications.

(2) Congress has delegated to the
Secretary of the Army in section 10 the
duty to authorize or prohibit certain
work or structures in navigable- waters
of the United States, upon
recommendation of the Chief of
Engineers. The general legislation by
which Federal agencies are enpowered
to act generally-is not considered to be
sufficient authorization by Congress to
satisfy the purposes of section 10. If an
agency asserts that it has Congressional
authorization meeting the test of section
10 or would otherwise be exempt from
the provisions of section 10, the
legislative history and/or provisions of
the Act should clearly demonstrate that
Congress was approving the exact
location and plans from which Congress
could have considered the effect on
navigable waters of the United States or
that Congress intended to exempt that
agency from the requirements of section
10. Very often such legislation reserves
final approval of plans or construction
for the Chief of Engineers. In such cases
evaluation and authorization under this'
regulation are limited by the intent of
the statutory language involved.

(3) The policy provisions set out in 33
CFR 320.4(j) relating to state or local
certifications and/or authorizations, do
not apply to work or structures
undertaken by Federal agencies, except
where compliance with non-Federal
authorization is required by Federal law
or Executive policy, e.g., section 313 and
section 401 of the Clean Water Act.

§ 322.4 Activities not requiring permits.
(a) Activities that were commenced or

completed shoreward of established
Federal harbor lines before May 27, 1970
(see 33 CFR 320.4(o)) do not require
section 10 permits; however, if those
activities involve the discharge of
dredged or fill material into waters of
the United States after October 18, 1972,
a section 404 permit is required. (See 33
CFR Part 323.)
(b) Pursuant to section 154 of the

Water Resource Development Act of
1976 (Pub. L. 94-587), Department of the
Army permits are not required under
section 10 to construct wharves and
piers in any waterbody, located entirely
within one state, that is a navigable
water of the United States solely on the
basis of its historical use to transport
interstate commerce.

§ 322.5 Special policies.
The Secretary of the Army has

delegated to the Chief of Engineers the
authority to issue or deny section 10
permits. The following additional
special policies and procedures shall
also be applicable to the evaluation of
permit applications under this
regulation.

(a) General. DA permits are required
for structures or work in or affecting
navigable waters of the United States.
However, certain structures or work
specified in 33 CFR Part 330 are
permitted by that regulation. If a
structure or work is not permitted by
that regulation, an individual or regional
section 10 permit will be required.

(b) Artificial Reefs. (1) When
considering an application for an
artificial reef, as defined in 33 CFR
322.2(g), the district engineer will review
the applicant's provisions for siting,
constructing, monitoring, operating,
maintaining, and managing the proposed
artificial reef and shall determine if
those provisions are consistent with the
following standards:

(i) The enhancement of fishery
resources to the maximum extent
practicable;

(ii) The facilitation of access and
utilization by United States recreational
and commercial fishermen;

(iii) The minimization of conflicts
among competing uses of the navigable
wateis or waters overlying the outer
continental shelf and of the resources in
such waters;

(iv) The minimization of
environmental risks and risks to
personal health and property;

(v) Generally accepted principles of
international law; and

(vi) the prevention of any
unreasonable obstructions to navigation.
If the district engineer decides that the

applicant's provisions are not consistent
with these standards, he shall deny the
permit. If the district engineer decides
that the provisions are consistent with
these standards, and if he decides to
issue the permit after the public interest
review, he shall make the provisions
part of the permit.

(2) In addition, the district engineer
will consider the National Artificial Reef
Plan developed pursuant to section 204
of the National Fishing Enhancement
Act of 1984, and if he decides to issue
the permit, will notify the Secretary of
Commerce of any need to deviate from
that plan.

(3) The district engineer will comply
with all coordination provisions
required by a written agreement
between the DOD and the Federal
agencies relative to artificial reefs. In
addition, if the district engineer decides
that further consultation beyond the
normal public commenting process is
required to evaluate fully the proposed
artificial reef, he may initiate such
consultation with any Federal agency,
state or local government, or other
interested party.

(4) The district engineer will issue a
permit for the proposed artificial reef
only if the applicant demonstrates, to
the district engineer's satisfaction, that
the title to the artificial reef construction
material is unambiguous, that
responsibility for maintenance of the
reef is clearly established, and that he
has the financial ability to assume
liability for all damages that may arise
with respect to the proposed artificial
reef. A demonstration of financial
responsibility might include evidence of
insurance, sponsorship, or available
assets.

(i) A person to whom a permit is
issued in accordance with these
regulations and any insurer of that
person shall not be liable for damages
caused by activities required to be
undertaken under any terms and
conditions of the permit, if the permittee
is in compliance with such terms and
conditions.

(ii) A person to whom a permit is
issued in accordance with these
regulations and any insurer of that
person shall be liable, to the extent
determined under applicable law, for
damages to which paragraph (i) does not
apply.

(iii) Any person who has transferred
title to artificial reef construction
materials to a person to whom a permit
is issued in accordance with these
regulations shall not be liable for
damages'arising from the use of such
materials in an artificial reef, if such
materials meet applicable requirements
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of the plan published under section 204
of the National Artificial Reef Plan, and
are not otherwise defective at the time
title is transferred.

(c) Non-Federal dredging for
navigation. (1) The benefits which an
authorized Federal navigation project
are intended to produce will often
require similar and related operations
by non-Federal agencies (e.g., dredging
access channels to docks and berthing
facilities or deepening such channels to
correspond to the Federal project depth).
These non-Federal activities will be
considered by Corps of Engineers
officials in planning the construction
and maintenance of Federal navigation
projects and, to the maximum practical
extent, will be coordinated with
interested Federal, state, regional and
local agencies and the general public
simultaneously with the associated
Federal projects. Non-Federal activities
which are not so coordinated will be
individually evaluated in accordance
with these regulations. In evaluating the
public interest in connection with
applications for permits for such
coordinated operations, equal treatment
will be accorded to the fullest extent
possible to both Federal and non-
Federal operations. Permits for non-
Federal dredging operations will
normally contain conditions requiring
the permittee to comply with the same
practices or requirements utilized in
connection with related Federal
dredging operations with respect to such
matters as turbidity, water quality,
containment of material, nature and
location of approved spoil disposal
areas (non-Federal use of Federal
contained disposal areas will be in
accordance with laws authorizing such
areas and regulations governing their
use), extent and period of dredging, and
other factors relating to protection of
environmental and ecological values.

(2) A permit for the dredging of a
channel, slip, or other such project for
navigation may also authorize the
periodic maintenance dredging of the
project. Authorization procedures and
limitations for maintenance dredging
shall be as prescribed in 33 CFR 325.6(e).
The permit will require the permittee to
give advance notice to the district
engineer each time maintenance
dredging is to be performed. Where the
maintenance dredging involves the
discharge of dredged material into
waters of the United States or the
transportation of dredged material for
the purpose of dumping it in ocean
waters, the procedures in 33 CFR Parts
323 and 324 respectively shall also be
followed.

(d) Structures for small boats. (1) In
the absence of overriding public interest,
favorable consideration will generally
be given to applications from riparian
owners for permits for piers, boat docks,
moorings, platforms and similar
structures for small boats. Particular
attention will be given to the location
and general design of such structures to
prevent possible obstructions to
navigation with respect to both the
public's use of the waterway and the
neighboring proprietors' access to the
waterway. Obstructions can result from
both the existence of the structure,
particularly in conjunction with other
similar facilities in the immediate
vicinity, and from its inability to
withstand wave action or other forces
which can be expected. District
engineers will inform applicants ofthe
hazards involved and encourage safety
in location, design, and operation.
District engineers will encourage
cooperative or group use facilities in lieu
of individual proprietary use facilities.

(2) Floating structures for small
recreational boats or other recreational
purposes in lakes controlled by the
Corps of Engineers under a resource
manager are normally subject to permit
authorities cited in § 322.3, of this
section, when those waters are regarded
as navigable waters of the United
States. However, such structures will
not be authorized under this regulation
but will be regulated under applicable
regulations of the Chief of Engineers
published in 36 CFR 327.19 if the land
surrounding those lakes is under
complete Federal ownership. District
engineers will delineate those portions
of the navigable waters of the United
States where this provision is applicable
and post notices of this designation in
the vicinity of the lake resource
manager's office.

(e) Aids to navigation. The placing of
fixed and floating aids to navigation in a
navigable water of the United States is
within the purview of Section 10 of the
Rivers and Harbors Act of 1899.
Furthermore, these aids are of particular
interest to the U.S. Coast Guard because
of its control of marking, lighting and
standardization of such navigation aids.
A Section 10 nationwide permit has
been issued for such aids provided they
are approved by, and installed in
accordance with the requirements of the
U.S. Coast Guard (33 CFR 330.5(a)(1)).
Electrical service cables to such aids are
not included in the nationwide permit
(an individual or regional Section 10
permit will be required).

(f) Outer continental shelf Artificial
islands, installations, and other devices
located on the seabed, to the seaward

limit of the outer continental shelf, are
subject to the standard permit
procedures of this regulation. Where the
islands, installations and other devices
are to be constructed on lands which are
under mineral lease from the Mineral
Management Service, Department of the
Interior, that agency, in cooperation
with other federal agencies, fully
evaluates the potential effect of the
leasing program on the total
environment. Accordingly, the decision
whether to issue a permit on lands
which are under mineral lease from the
Department of the Interior will be
limited to an evaluation of the impact of
the proposed work on navigation and
national security. The public notice will
so identify the criteria.

(g) Canals and other artificial
waterways connected to navigable
waters of the United States. A canal or
similar artificial waterway is subject to
the regulatory authorities discussed in
§ 322.3, of this Part, if it constitutes a
navigable water of the United States, or
if it is connected to navigable waters of
the United States in a manner which
affects their course, location, condition,
or capacity, or if at some point in its
construction or operation it results in an
effect on the course, location, condition,
or capacity of navigable waters of the
United States. In all cases the
connection to navigable waters of the
United States requires a permit. Where
the canal itself constitutes a navigable
water of the United States, evaluation of
the permit application and further
exercise of regulatory authority will be
in accordance with the standard
procedures of these regulations. For all
other canals, the exercise of regulatory
authority is restricted to those activities
which affect the course, location,
condition, or capacity of the navigable
waters of the United States. The district
engineer will consider, for applications
for canal work, a proposed plan of the
entire development and the location and
description of anticipated docks, piers
and other similar structures which will
be placed in the canal.

(h) Facilities at the borders of the
United States. (1) The construction,
operation, maintenance, or connection
of facilities at the borders of the United
States are subject to Executive control
and must be authorized by the
President, Secretary of State, or other
delegated official.

(2] Applications for permits for the
construction, operation, maintenance, or
connection at the borders of the United
States of facilities for the transmission
of electric energy between the United
States and a foreign country, or for the
exportation or importation of natural

41230 Federal Register / Vol. 51, No. 219 / Thursday, November 13, 1986 / Rules and Regulations

Exhibit G - Email from Natalie Eades, Jordan
Page 44 of 74



Federal Register / Vol. 51, No. 219 / Thursday, November 13, 1986 / Rules and Regulations 41231

gas to or from a foreign country, must be
made to the Secretary of Energy.
(Executive Order 10485, September 3,
1953, 16 U.S.C. 824(a)(e), 15 U.S.C.
717(b), as amended by Executive Order
12038, February 3, 1978, and 18 CFR
Parts 32 and 153).

(3) Applications for the landing or
operation of submarine cables must be
made to the Federal Communications
Commission. (Executive Order 10530,
May 10, 1954, 47 U.S.C. 34 to'39, and 47
CFR 1.766).

(4) The Secretary of State is to receive
applications for permits for the
construction, connection, operation, or
maintenance, at the borders of the
United States, of pipelines, conveyor
belts, and similar facilities for the
exportation or importation of petroleum
products, coals, minerals, or other
products to or from a foreign country;
facilities for the exportation or
importation of water or sewage to or
from a foreign country; and monorails,
aerial cable cars, aerial tramways, and
similar facilities for the transportation of
persons and/or things, to or from a
foreign country. (Executive Order 11423,
August 16, 1968).

(5) A DA permit under section 10 of
the Rivers and Harbors Act of 1899 is.
also required for all of the above
facilities which affect the navigable
waters of the United States, but in each
case in which a permit has been issued
as provided above, the district engineer,
in evaluating the general public interest,
may consider the basic existence and
operation of the facility to have been
primarily examined and permitted as
provided by the Executive Orders.
Furthermore, in those cases where the
construction, maintenance, or operation
at the above facilities involves the
discharge of dredged or fill material in
waters of the United States or the
transportation of dredged material for
the purpose of dumping it into ocean
waters, appropriate DA authorizations
under section 404 of the Clean Water
Act or under section 103 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended, are also
required. (See 33 CFR Parts 323 and 324.)

(i) Power transmission lines. (1)
Permits under section 10 of the Rivers
and Harbors Act of 1899 are required for
power transmission lines crossing
navigable waters of the United States
unless those lines are part of a water
power project subject to the regulatory
authorities of the Department of Energy
under the Federal Power Act of 1920. If
an application is received for a permit
for lines which are part of such a water
power project, the applicant will be
instructed to submit the application to
the Department of Energy. If the lines

are not part of such a water power
project, the application will be
processed in accordance with the
procedures of these regulations.

(2) The following minimum clearances
are required for aerial electric power
transmission lines crossing navigable
waters of the United States. These
clearances are related to the clearances
over the navigable channel provided by
existing fixed bridges, or the clearances
which would be required by the U.S.
Coast Guard for new fixed bridges, in
the vicinity of the proposed power line
crossing. The clearances are based on
the low point of the line under
conditions which produce the greatest
sag, taking into consideration
temperature, load, wind, length or span,
and type of supports as outlined in the
National Electrical Safety Code.

Minimum
additoa
clearance

Nominal system voltage. kV (feet) above
clearance

required for
bridges

115 and below ............................................... 20
138 ........................ 22
161 ............. ................................. .. ...... 24
230 ................................................................ .. 26
350 ...................................... .......................... .. 30
500 ............................................................. .. 35
700 .. ............................................................. .. 42
750-765 ... ................................................... .. 45

(3) Clearances for communication
lines, stream gaging cables, ferry cables,
and other aerial crossings are usually
required to be a minimum of ten feet
above clearances required for bridges.
Greater clearances will be required if
the public interest so indicates.

(4) Corps of Engineer regulation ER
1110-2-4401 prescribes minimum
vertical clearances for power and
communication lines over Corps lake
projects. In instances where both this
regulation and ER 1110-2-4401 apply,
the greater minimum clearance is
required.

0) Seaplane operations. (1) Structures
in navigable waters of the United States
associated with seaplane operations
require DA permits, but close
coordination with the Federal Aviation
Administration (FAA), Department of
Transportation, is required on such
applications.

(2) The FAA must be notified by an
applicant whenever he proposes to
establish or operate a seaplane base.
The FAA will study the proposal and
advise the applicant, district engineer,
and other interested parties as to the
effects of the proposal on the use of
airspace. The district engineer will,
therefore, refer any objections regarding
the effect of the proposal on the use of
airspace to the FAA, and give due

consideration to its recommendations
when evaluating the general public
interest.

(3) If the seaplane base would serve
air carriers licensed by the Department
of Transportation, the applicant must
receive an airport operating certificate
from the FAA. That certificate reflects a
determination and conditions relating to
the installation, operation, and
maintenance of adequate air navigation
facilities and safety equipment.
Accordingly, the district engineer may,
in evaluating the general public interest,
consider such matters to have been
primarily evaluated by the FAA.

(4) For regulations pertaining to
seaplane landings at Corps of Engineers
projects, see 36 CFR 327.4.

(k) Foreign trade zones. The Foreign
Trade Zones Act (48 Stat. 998-1003, 19
U.S.C. 81a to 81u, as anended)
authorizes the establishnent of foreign-
trade zones in or adjacent to United
States ports of entry under terms of a
grant and regulations prescribed by the
Foreign-Trade Zones Board. Pertinent
regulations are published at Title 15 of
the Code of Federal Regulations, Part
400. The Secretary of the Army is a
member of the Board, and construction
of a zone is under the supervision of the
district engineer. Laws governing the
navigable waters of the United States
remain applicable to foreign-trade
zones, including the general
requirements of these regulations.
Evaluation by a district engineer of a
permit application may give recognition
to the consideration by the Board of the
general econonic effects of the zone on
local and foreign commerce, general
location of wharves and facilities, and
other factors pertinent to construction,
operation, and maintenance of the zone.

(1) Shipping safety fairways and
anchorage areas. DA permits are
required for structures located within
shipping safety fairways and anchorage
areas established by the U.S. Coast
Guard.

(1) The Department of the Army will
grant no permits for the erection of
structures in areas designated as
fairways, except that district engineers
may permit temporary anchors and
attendant cables or chains for floating or
semisubmersible drilling rigs to be
placed within a fairway provided the
following conditions are met:

(i) The installation of anchors to
stabilize semisubmersible drilling rigs
within fairways must be temporary and
shall be allowed to remain only 120
days. This period may be extended by
the district engineer provided
reasonable cause for such extension can
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be shown and the extension is otherwise
justified.

(ii) Drilling rigs must be at least 500
feet from any fairway boundary or
whatever distance necessary to insure
that minimnum clearance over an
anchor line within a fairway will be 125
feet.

(iii) No anchor buoys or floats or
related rigging will be allowed on the
surface of the water or to a depth of 125
feet from the surface, within the
fairway.

(iv) Drilling rigs may not be placed
closer than 2 nautical miles of any other
drilling rig situated along a fairway
boundary, and not closer than 3 nautical
miles to any drilling rig located on the
opposite side of the fairway.

(v) The permittee must notify the
district engineer, Bureau of Land
Management, Mineral Management
Service, U.S. Coast Guard, National
Oceanic and Atmospheric
Administration and the U.S. Navy
Hydrographic Office of the approximate
dates (commencenent and completion)
the anchors will be in place to insure
maximum notification to mariners.

(vi) Navigation aids or danger
markings must be installed as required
by the U.S. Coast Guard.

(2) District engineers may grant
permits for the erection of structures
within an area designated as an
anchorage area, but the number of
structures will be limited by spacing, as
follows: The center of a structure to be
erected shall be not less than two (2)
nautical miles from the center of any
existing structure. In a drilling or
production complex, associated
structures shall be as close together as
practicable having due consideration for
the safety factors involved. A complex
of associated structures, when
connected by walkways, shall be
considered one structure for the purpose
of spacing. A vessel fixed in place by
moorings and used in conjunction with
the associated structures of a drilling or
production complex, shall be considered
an attendant vessel and its extent shall
include its moorings. When a drilling or
production complex includes an
attendant vessel and the complex
extends more than five hundred (500)
yards from the center or the complex, a
structure to be erected shall be not
closer than two (2) nautical miles from
the near outer limit of the complex. An
underwater completion installation in
and anchorage area shall be considered
a structure and shall be marked with a
lighted buoy as approved by the United
States Coast Guard.

PART 323-PERMITS FOR
DISCHARGES OF DREDGED OR FILL
MATERIAL INTO WATERS OF THE
UNITED STATES
Sec.
323.1 General.
323.2 Definitions.
323.3 Discharges requiring permits.
323.4 Discharges not requiring permits.
323.5 Program transfer to states.
323.6 Special policies and procedures.

Authority: 33-U.S.C. 1344.

§ 323.1 General.
This regulation prescribes, in addition

to the general policies of 33 CFR Part 320
and procedures of 33 CFR Part 325, those
special policies, practices, and
procedures to be followed by the Corps
of Engineers in connection with the
review of applications for DA permits to
authorize the discharge of dredged or fill
material into waters of the United States
pursuant to section 404 of the Clean
Water Act (CWA) (33 U.S.C. 1344)
(hereinafter referred to as section 404).
(See 33 CFR 320.2(g).) Certain discharges
of dredged or fill material into waters of
the United States are also regulated
under other authorities of the
Department of the Army. These include
dams and dikes in navigable waters-of
the United States pursuant to section 9
of the Rivers and Harbors Act of 1899
(33 U.S.C. 401; see 33 CFR Part 321) and
certain structures or work in or affecting
navigable waters of the United States
pursuant to section 10 of the Rivers and
Harbors Act of 1899 (33 U.S.C. 403; see
33 CFR Part 322). A DA permit will also
be required under these additional
authorities if they are applicable to
activities involving discharges of
dredged or fill material into waters of
the United States. Applicants for DA
permits under this part should refer to
the other cited authorities and
implementing regulations for these
additional permit requirements to
determine whether they also are
applicable to their proposed activities.
§ 323.2 DefinItlons.

For the purpose of this part, the
following terms are defined:

(a) The term "waters of the United
States" and all other terms relating to
the geographic scope of jurisdiction are
defined at 33 CFR Part 328.

(b) The term "lake" means a standing
body of open water that occurs in a
natural depression fed by one or more,
streams from which a stream may flow,
that occurs due to the widening or
natural blockage or cutoff of a river or
stream, or that occurs in an isolated
natural depression that is not a part of a
surface river or stream. The term also
includes a standing body of open water
created by artificially blocking or

restricting the flow of a river, stream, or
tidal area. As used in this regulation, the
term does not include artificial lakes or
ponds created by excavating and/or
diking dry land to collect and retain
water for such purposes as stock
watering, irrigation, settling basins,
cooling, or rice growing.

(c) The term "dredged material"
means material that is excavated or
dredged from waters of the United
States.

(d) The term "discharge of dredged
material" means any addition of
dredged material into the waters of the
United States. The term includes,
without limitation, the addition of
dredged material to a specified
discharge site located in waters of the
United States and the runoff or overflow
from a contained land or water disposal
area. Discharges of pollutants into
waters of the United States resulting
from the onshore subsequent processing
of dredged material that is extracted for
any commercial use (other than fill) are
not included within this term and are
subject to section 402 of the Clean
Water Act even though the extraction
and deposit of such material may
require a permit from the Corps of
Engineers. The term does not include
plowing, cultivating, seeding and
harvesting for the production of food,
fiber, and forest products (See § 323.4
for the definition of these terms). The
term does not include de minimis,
incidental soil movement occurring
during normal dredging operations.

(e) The term "fill material" means any
material used for the primary purpose of
replacing an aquatic area with dry land
or of changing the bottom elevation of
an waterbody. The term does not
include any pollutant discharged into
the water primarily to dispose of waste,
as that activity is regulated under
section 402 of the Clean Water Act.

(f0 The term "discharge of fill
material" means the addition of fill
material into waters of the United
States. The term generally includes,
without limitation, the following
activities: Placement of fill that is
necessary for the construction of any
structure in a water of the United States;
the building of any structure or
impoundment requiring rock, sand, dirt,
or other material for its construction;
site-development fills for recreational,
industrial, commercial, residential, and
other uses; causeways or road fills;
dams and dikes; artificial islands;
property protection and/or reclamation
devices such as riprap, groins, seawalls,
breakwaters, and revetments; beach
nourishment; levees; fill for structures
such as sewage treatment facilities,
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intake and outfall pipes associated with
power plants and subaqueous utility
lines; and artificial reefs. The term does
not include plowing, cultivating, seeding
and harvesting for the production of
food, fiber, and forest products (See
§ 323.4 for the definition of these terms).

(g) The term "individual permit"
means a Department of the Army
authorization that is issued following a
case-by-case evaluation of a specific
project involving the proposed
discharge(s) in accordance with the
procedures of this part and 33 CFR Part
325 and a determination that the
proposed discharge is in the public
interest pursuant to 33 CFR Part 320.

(h) The term "general permit" means a
Department of the Army authorization
that is issued on a nationwide or
regional basis for a category or
categories of activities when:

(1) Those activities are substantially
similar in nature and cause only
minimal individual and cumulative
environmental impacts; or

(2) The general permit would result in
avoiding unnecessary duplication of
regulatory control exercised by another
Federal, state, or local agency provided
it has been determined that the
environmental consequences of the
action are individually and cumulatively
minimal. (See 33 CFR 325.2(e) and 33
CFR Part 330.)

§ 323.3 Discharges requiring permits.
(a) General. Except as provided in

§ 323.4 of this Part, DA permits will be
required for the discharge of dredged or
fill material into waters of the United
States. Certain discharges specified in
33 CFR Part 330 are permitted by that
regulation ("nationwide permits"). Other
discharges may be authorized by district
or division engineers on a regional basis
("regional permits"). If a discharge of
dredged or fill material is not exempted
by § 323.4 of this Part or permitted by 33
CFR Part 330, an individual or regional
section 404 permit will be required for
the discharge of dredged or fill material
into waters of the United States.

(b) Activities of Federal agencies.
Discharges of dredged or fill material
into waters of the United States done by
or on behalf of any Federal agency,
other than the Corps of Engineers (see
33 CFR Part 209.145), are subject to the
authorization procedures of these
regulations. Agreement for construction
or engineering services performed for
other agencies by the Corps of Engineers
does not constitute authorization under
the regulations. Division and district
engineers will therefore advise Federal
agencies and instrumentalities
accordingly and cooperate to the fullest

extent in expediting the processing of
their applications.

§ 323.4 Discharges not requiring permits.
(a) General. Except as specified in

paragraphs (b) and (c) of this section,
any discharge of dredged or fill material
that may result from any of the
following activities is not prohibited by
or otherwise subject to regulation under
section 404:

(1)(i) Normal farming, silviculture and
ranching activities such as plowing,
seeding, cultivating, minor drainage, and
harvesting for the production of food,
fiber, and forest products, or upland soil
and water conservation practices, as
defined in paragraph (a)(1)(iii) of this
section.

(ii) To fall under this exemption, the
activities specified in paragraph (a)(1)(i)
of this section must be part of an
established (i.e., on-going) farming,
silviculture, or ranching operation and
must be in accordance with definitions
in § 323.4(a)(1)(iii). Activities on areas
lying fallow as part of a conventional
rotational cycle are part of an
established operation. Activities which
bring an area into farming, silviculture,
or ranching use are not part of an
established operation. An operation
ceases to be established when the area
on which it was conducted has been
coverted to another use or has lain idle
so long that modifications to the
hydrological regime are necessary to
resume operations. If an activity takes
place outside the waters of the United
States, or if it does not involve a
discharge, it does not need a section 404
permit, whether or not it is part of an
established farming, silviculture, or
ranching operation.

(iii) (A) Cultivating means physical
methods of soil treatment employed
within established farming, ranching
and silviculture lands on farm, ranch, or
forest crops to aid and improve their
growth, quality or yield.

(B) Harvesting means physical
measures employed directly upon farm,
forest, or ranch crops within established
agricultural and silvicultural lands to
bring about their removal from farm,
forest, or ranch land, but does not
include the construction of farm, forest,
or ranch roads.

(C)(1) Minor Drainage means:
(I) The discharge of dredged or fill

material incidental to connecting upland
drainage facilities to waters of the
United States, adequate to effect the
removal of excess soil moisture from
upland croplands. (Construction and
maintenance of upland (dryland)
facilities, such as ditching and tiling,
incidential to the planting, cultivating,
protecting, or harvesting of crops,

involve no discharge of dredged or fill
material into waters of the United
States, and as such never require a
section 404 permit.);

(ii) The discharge of dredged or fill
material for the purpose of installing
ditching or other such water control
facilities incidental to planting,
cultivating, protecting, or harvesting of
rice, cranberries or other wetland crop
species, where these activities and the
discharge occur in waters of the United
States which are in established use for
such agricultural and silvicultural
wetland crop production;

(iil The discharge of dredged or fill
material for the purpose of manipulating
the water levels of, or regulating the
flow or distribution of water within,
existing impoundments which have been
constructed in accordance with
applicable requirements of CWA, and
which are in established use for the
production of rice, cranberries, or other
wetland crop species. (The provisions of
paragraphs (a)(1)(iii)(C)(1) (i) and (iii)
of this section apply to areas that are in
established use exclusively for wetland
crop production as well as areas in
established use for conventional
wetland/non-wetland crop rotation (e.g.,
the rotations of rice and soybeans)
where such rotation results in the
cyclical or intermittent temporary
dewatering of such areas.)

(iv) The discharges of dredged or fill
material incidental to the emergency
removal of sandbars, gravel bars, or
other similar blockages which are
formed during flood flows or other
events, where such blockages close or
constrict previously existing
drainageways and, if not promptly
removed, would result in damage to or
loss of existing crops or would impair or
prevent the plowing, seeding, harvesting
or cultivating of crops on land in
established use for crop production.
Such removal does not include enlarging
or extending the dimensions of, or
changing the bottom elevations of, the
affected drainageway as it existed prior
to the formation of the blockage.
Removal must be accomplished within
one year of discovery of such blockages
in order to be eligible for exemption.

(2) Minor drainage in waters of the
U.S. is limited to drainage within areas
that are part of an established farming
or silviculture operation. It does not
include drainage associated with the
immediate or gradual conversion of a
wetland to a non-wetland (e.g., wetland
species to upland species not typically
adapted to life in saturated soil
conditions), or conversion from one
wetland use to another (for example,
silviculture to farming). In addition,
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minor drainage does not include the
construction of any canal, ditch, dike or
other waterway or structure which
drains or otherwise significantly
modifies a stream, lake, swamp, bog or
any other wetland or aquatic area
constituting waters of the United States.
Any discharge of dredged or fill material
into the waters of the United States
incidental to the construction of any
such structure or waterway requires a
permit.

(D) Plowing means all forms of
primary tillage, including moldboard,
chisel, or wide-blade plowing, discing,
harrowing and similar physical means
utilized on farm, forest or ranch land for
the breaking up, cutting, turning over, or
stirring of soil to prepare it for the
planting of crops. The term does not
include the redistribution of soil, rock,
sand, or other surficial materials in a
manner which changes any area of the
waters of the United States to dry land.
For example, the redistribution of
surface materials by blading, grading, or
other means to fill in wetland areas is
not plowing. Rock crushing activities
which result in the loss of natural
drainage characteristics, the reduction
of water storage and recharge
capabilities, or the overburden of
natural water filtration capacities do not
constitute plowing. Plowing as described
above will never involve a discharge of
dredged or fill material.

(E) Seeding means the sowing of seed
and placement of seedlings to produce
farm, ranch, or forest crops and includes
the placement of soil beds for seeds or
seedlings on established farm and forest
lands.

(2) Maintenance, including emergency
reconstruction of recently damaged
parts, of currently serviceable structures
such as dikes, dams, levees, groins,
riprap, breakwaters, causeways, bridge
abutments or approaches, and
transportation structures. Maintenance
does not include any modification that
changes the character, scope, or size of
the original fill design. Emergency
reconstruction must occur within-a
reasonable period of time after damage
occurs in order to qualify for this
exemption.

(3) Construction or maintenance of
farm or stock ponds or irrigation ditches,
or the maintenance (but not
construction) of drainage ditches.
Discharges associated with siphons,
pumps, headgates, wingwalls, weirs,
diversion structures, and such other
facilities as are appurtenant and
functionally related to irrigation ditches
are included in this exemption.

(4) Construction of temporary
sedimentation basins on a construction
site which does not include placement of

fill material into waters of the U.S. The
term "construction site" refers to any
site involving the erection of buildings,
roads, and other discrete structures and
the installation of support facilities
necessary for construction and
utilization of such structures. The term
also includes any other land areas
which involve land-disturbing
excavation activities, including
quarrying or other mining activities,
where an increase in the runoff of
sediment is controlled through the use of
temporary sedimentation basins.

(5) Any activity with respect to which
a state has an approved program under
section 208(b)(4) of the CWA which
meets the requirements of sections
208(b)(4) (B) and (C).

(6) Construction or maintenance of
farm roads, forest roads, or temporary
roads for moving mining equipment,
where such roads are constructed and
maintained in accordance with best
management practices (BMPs) to assure
that flow and circulation patterns and
chemical and biological characteristics
of waters of the United States are not
impaired, that the reach of the waters of
the United States is not reduced, and
that any adverse effect on the aquatic
environment will be otherwise
minimized. These BMPs which must be
applied to satisfy this provision shall
include those detailed BMPs described
in the state's approved program
description pursuant to the requirements
of 40 CFR Part 233.22(i), and shall also
include the following baseline
provisions:

(i) Permanent roads (for farming or
forestry activities), temporary access
roads (for mining, forestry, or farm
purposes) and skid trails (for logging) in
waters of the U.S. shall be held to the
minimum feasible number, width, and
total length consistent with the purpose
of specific farming, silvicultural or
mining operations, and local topographic
and climatic conditions;

(ii) All roads, temporary or
permanent, shall be located sufficiently
far from streams or other water bodies
(except for portions of such roads which
must cross water bodies) to minimize
discharges of dredged or fill material
into waters of the U.S.;

(iii) The road fill shall be bridged,
culverted, or otherwise designed to
prevent the restriction of expected flood
flows;

(iv) The fill shall be properly
stabilized and maintained during and
following construction to prevent
erosion;

(v) Discharges of dredged or fill
material into waters of the United States
to construct a road fill shall be made in
a manner that minimizes the

encroachment of trucks, tractors,
bulldozers, or other heavy equipment
within waters of the United States
(including adjacent wetlands) that lie
outside the lateral boundaries of the fill
itself;

(vi) In designing, constructing, and
maintaining roads, vegetative
disturbance in the waters of the U.S.
shall be kept to a minimum;

(vii) The design, construction and
maintenance of the road crossing shall
not disrupt the migration or other
movement of those species of aquatic
life inhabiting the water body;

(viii) Borrow material shall be taken
from upland sources whenever feasible;

(ix) The discharge shall not take, or
jeopardize the continued existence of, a
threatened or endangered species as
defined under the Endangered Species
Act, or adversely modify or destroy the
critical habitat of such species;

(x) Discharges into breeding and
nesting areas for migratory waterfowl,
spawning areas, and wetlands shall be
avoided if practical alternatives exist;

(xi) The discharge shall not be located
in the proximity of a public water supply
intake;

(xii) The discharge shall not occur in
areas of concentrated shellfish
production;

(xiii) The discharge shall not occur in
a component of the National Wild and
Scenic River System;

(xiv) The discharge of material shall
consist of suitable material free from
toxic pollutants in toxic amounts; and

(xv) All temporary fills shall be
removed in their entirety and the area
restored to its original elevation.

(b) If any discharge of dredged or fill
material resulting from the activities
listed in paragraphs (a) (1)-(6) of this
section contains any toxic pollutant
listed under section 307 of the CWA
such discharge shall be subject to any
applicable toxic effluent standard or
prohibition, and shall require a Section
404 permit.

(c) Any discharge of dredged or fill
material into waters of the United States
incidental to any of the activities
identified in paragraphs (a) (1)-(6) of
this section must have a permit if it is
part of an activity whose purpose is to
convert an area of the waters of the
United States into a use to which it was
not previously subject, where the flow
or circulation of waters of the United
States nay be impaired or the reach of
such waters reduced. Where the
proposed discharge will result in
significant discernible alterations to
flow or circulation, the presumption is
that flow or circulation may be impaired
by such alteration. For example, a
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permit will be required for the
conversion of a cypress swamp to some
other use or the conversion of a wetland
from silvicultural to agricultural use
when there is a discharge of dredged or
fill material into waters of the United
States in conjunction with construction
of dikes, drainage ditches or other
works or structures used to effect such
conversion. A conversion of a Section
404 wetland to a non-wetland is a
change in use of an area of waters of the
United States. A discharge which
elevates the bottom of waters of the
United States without converting it to
dry land does not thereby reduce the
reach of, but may alter the flow or
circulation of, waters of the United
States.

(d) Federal projects which qualify
under the criteria contained in section
404(r) of the CWA are exempt from
section 404 permit requirements, but
may be subject to other state or Federal
requirements.

§ 323.5 Program transfer to states.
Section 404(h) of the CWA allows the

Administrator of the Environmental
Protection Agency (EPA) to transfer
administration of the section 404 permit
program for discharges into certain
waters of the United States to qualified
states. (The program cannot be
transferred for those waters which are
presently used, or are susceptible to use
in their natural condition or by
reasonable improvement as a means to
transport interstate or foreign commerce
shoreward to their ordinary high water
mark, including all waters which are
subject to the ebb and flow of the tide
shoreward to the high tide line,
including wetlands adjacent thereto).
See 40 CFR Parts 233 and 124 for
procedural regulations for transferring
Section 404 programs to states. Once a
state's 404 program is approved and in
effect, the Corps of Engineers will
suspend processing of section 404
applications in the applicable waters
and will transfer pending applications to
the state agency responsible for
administering the program. District
engineers will assist EPA and the states
in any way practicable to effect transfer
and will develop appropriate procedures
to ensure orderly and expeditious
transfer.

§ 323.6 Special policies and procedures.
(a) The Secretary of the Army has

delegated to the Chief of Engineers the
authority to issue or deny section 404
permits. The district engineer will
review applications for permits for the
discharge of dredged or fill material into
waters of the United States in
accordance with guidelines promulgated

by the Administrator, EPA, under
authority of section 404(b)(1) of the
CWA. (see 40 CFR Part 230.) Subject to
consideration of any economic impact
on navigation and anchorage pursuant
to section 404(b)(2), a permit will be
denied if the discharge that would be
authorized by such a permit would not
comply with the 404(b)(1) guidelines. If
the district engineer determines that the
proposed discharge would comply with
the 404(b)(1) guidelines, he will grant the
permit unless issuance would be
contrary to the public interest.

(b) The Corps will not issue a permit
where the regional administrator of EPA
has notified the district engineer and
applicant in writing pursuant to 40 CFR
231.3(a)(1) that he intends to issue a
public notice of a proposed
determination to prohibit or withdraw
the specification, or to deny, restrict or
withdraw the use for specification, of
any defined-area as a disposal site in
accordance with section 404(c) of the
Clean Water Act. However the Corps
will continue to complete the
administrative processing of the
application while the section 404(c)
procedures are underway including
completion of final coordination with
EPA under 33 CFR Part 325.

PART 324-PERMITS FOR OCEAN
DUMPING OF DREDGED MATERIAL

Sec.
324.1 General.
324.2 Definitions.
324.3 Activities requiring permits.
324.4 Special procedures.

Authority: 33 U.S.C. 1413.

§ 324.1 General.
This regulation prescribes in addition

to the general policies of 33 CFR Part 320
and procedures of 33 CFR Part 325, those
special policies, practices and
procedures to be followed by the Corps
of Engineers in connection with the
review of applications for Department of
the Army (DA) permits to authorize the
transportation of dredged material by
vessel or other vehicle for the purpose of
dumping it in ocean waters at dumping
sites designated under 40 CFR Part 228
pursuant to section 103 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended (33 U.S.C. 1413)
(hereinafter referred to as section 103).
See 33 CFR 320.2(h). Activities involving
the transportation of dredged material
for the purpose of dumping in the ocean
waters also require DA permits under
Section 10 of the Rivers and Harbors
Act of 1899 (33 U.S.C. 403) for the
dredging in navigable waters of the
United States. Applicants for DA
permits under this Part should also refer-

to 33 CFR Part 322 to satisfy the
requirements of Section 10.

§ 324.2 Definitions.
For the purpose of this regulation, the

following terms are defined:
(a) The term "ocean waters" means

those waters of the open seas lying
seaward of the base line from which the
territorial sea is measured, as provided
for in the Convention on the Territorial
Sea and the Contiguous Zone (15 UST
1606: TIAS 5639).

(b] The term "dredged material"
means any material excavated or
dredged from navigable waters of the
United States.

(c) The term "transport" or
"transportation" refers to the
conveyance and related handling of
dredged material by a vessel or other
vehicle.

§ 324.3 Activities requiring permits.
(a) GeneraL DA permits are required

for the transportation of dredged
material for the purpose of dumping it in
ocean waters.

(b) Activities of Federal agencies. (1)
The transportation of dredged material
for the purpose of disposal in ocean
waters done by or on behalf of any
Federal agency other than the activities
of the Corps of Engineers is subject to
the procedures of this regulation.
Agreement for construction or
engineering services performed for other
agencies by the Corps of Engineers does
not constitute authorization under these
regulations. Division and district
engineers will therefore advise Federal
agencies accordingly and cooperate to
the fullest extent in the expeditious
processing of their applications. The
activities of the Corps of Engineers that
involve the transportation of dredged
material for disposal in ocean waters
are regulated by 33 CFR 209.145.

(2) The policy provisions set out in 33
CFR 320.4(j) relating to state or local
authorizations do not apply to work or
structures undertaken by Federal
agencies, except where compliance with
non-Federal authorization is required by
Federal law or Executive policy. Federal
agencies are responsible for
conformance with such laws and
policies. (See EO 12088, October 18,
1978.) Federal agencies are not required
to obtain and provide certification of
compliance with effluent limitations and
water quality standards from state or
interstate water pollution control
agencies in connection with activities
involving the transport of dredged
material for dumping into ocean'waters
beyond the territorial sea.
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§ 324.4 Special procedures.
The Secretary of the Army has

delegated to the Chief of Engineers the
authority to issue or deny section 103
permits. The following additional
procedures shall also be applicable
under this regulation.

(a) Public notice. For all applications
for section 103 permits, the district
engineer will issue a public notice which
shall contain the information specified
in 33 CFR 325.3.

(b) Evaluation. Applications for
permits for the transportation of dredged
material for the purpose of dumping it in
ocean waters.will be evaluated to
determine whether the proposed
dumping will unreasonably degrade or
endanger human health, welfare,
amenities, or the marine environment,
ecological systems or economic
potentialities. District engineers will
apply the criteria established by the
Administrator of EPA pursuant to
section 102 of the Marine Protection,
Research and Sanctuaries Act of 1972 in
making this evaluation. (See 40 CFR
Parts 220-229) Where ocean dumping is
determined to be necessary, the district
engineer will, to the extent feasible,
specify disposal sites using the
recommendations of the Administrator
pursuant to section 102(c) of the Act.

(c) EPA review. When the Regional
Administrator, EPA, in accordance with
40 CFR 225.2(b), advises the district
engineer, in writing, that the proposed
dumping will comply with the criteria,
the district engineer will complete his
evaluation of the application under this
part and 33 CFR Parts 320 and 325. If,
however, the Regional Administrator
advises the district engineer, in writing,
that the proposed dumping does not
comply with the criteria, the district
engineer will proceed as follows:

(1) The district engineer will
determine whether there is an
economically feasible alternative
method or site available other than the
proposed ocean disposal site. If there
are other feasible alternative methods or
sites available, the district engineer will
evaluate them in accordance with 33
CFR Parts 320, 322, 323, and 325 and this
Part, as appropriate.

(2) If the district engineer determines
that there is no economically feasible
alternative method or site available, and
the proposed project is otherwise found
to be not contrary to the public interest,
he will so advise the Regional
Administrator setting forth his reasons
for such determination. If the Regional
Administrator has not removed his
objection within.15 days, the district
.engineer will submit a report of his
determination to the Chief of Engineers

for further coordination with the
Administrator, EPA, and decision. The
report forwarding the case will contain
the analysis of whether there are other
economically feasible methods or sites
available to dispose of the dredged
material.

(d) Chief of Engineers review. The
Chief of Engineers shall evaluate the
permit application and make a decision
to deny the permit or recommend its
issuance. If the decision of the Chief of
Engineers is that ocean dumping at the
proposed disposal site is required
because of the unavailability of
economically feasible alternatives, he
shall so certify and request that the
Secretary of the Army seek a waiver
from the Administrator, EPA, of the
criteria or of the critical site designation
in accordance with 40 CFR 225.4.

PART 325-PROCESSING OF
DEPARTMENT OF THE ARMY
PERMITS

Sec.
325.1 Applications for permits.
325.2 Processing of applications.
325.3 Public notice.
325.4 Conditioning of permits.
325.5 Forms of permits.
325.6 Duration of permits.
325.7 Modification, suspension, or

revocation of permits.
325.8 Authority to issue or deny permits.
325.9 Authority to determine jurisdiction.
325.10 Publicity.
Appendix A-Permit Form and Special

Conditions
Appendix B-Reserved (For Future NEPA

Regulation)
Appendix C-Reserved (For Historic

Properties Regulation)
Authority: 33 U.S.C. 401 et seq.; 33 U.S.C.

1344; 33 USC 1413.

§ 325.1 Applications for permits.
(a) General. The processing

procedures of this Part apply to any
Department of the Army (DA) permit.
Special procedures and additional
information are contained in 33 CFR
Parts 320 through 324, 327 and Part 330.
This Part is arranged in the basic timing
sequence used by the Corps of
Engineers in processing applications for
DA permits.

(b) Pre-application consultation for
major applications. The district staff
element having responsibility for
administering, processing, and enforcing
federal laws and regulations relating to
the Corps of Engineers regulatory
program shall be available to advise
potential applicants of studies or other
information foreseeably required for
later federal action. The district
engineer will establish local procedures
and policies including appropriate
publicity programs which will allow

potential applicants to contact the
district engineer or the regulatory staff
element to request pre-application
consultation. Upon receipt of such
request, the district engineer will assure
the conduct of an orderly process which
may involve other staff elements and
affected agencies (Federal, state, or
local) and the public. This early process
should be brief but thorough so that the
potential applicant may begin to assess
the viability of some of the more
obvious potential alternatives in the
application. The district engineer will
endeavor, at this stage, to provide the
potential applicant with all helpful
information necessary in pursuing the
application, including factors which the
Corps must consider in its permit
decision making process. Whenever the
district engineer becomes aware of
planning for work which may require a
DA permit and which may involve the
preparation of an environmental
document, he shall contact the
principals involved to advise them of the
requirement for the permit(s) and the
attendant public interest review
including the development of an
environmental document. Whenever a
potential applicant indicates the intent
to submit an application for work which
may require the preparation of an
environmental document, a single point
of contact shall be designated within the
district's regulatory staff to effectively
coordinate the regulatory process,
including the National Environmental
Policy Act (NEPA) procedures and all
attendant reviews, meetings, hearings,
and other actions, including the scoping
process if appropriate, leading to a
decision by the district engineer. Effort
devoted to this process should be
commensurate with the likelihood of a
permit application actually being
submitted to the Corps. The regulatory
staff coordinator shall maintain an open
relationship with each potential
applicant or his consultants so as to
assure that the potential applicant is
fully aware of the substance (both
quantitative and qualitative) of the data
required by the district engineer for use
in preparing an environmental
assessment or an environmental impact
statement (EIS) in accordance with 33
CFR Part 230, Appendix B.

(c) Application form. Applicants for
all individual DA permits must use the
standard application form (ENG Form
4345, OMB Approval No. OMB 49-
R0420). Local variations of the
application form for purposes of
facilitating coordination with federal,
state and local agencies may be used.
The appropriate form may be obtained
from the district office having
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jurisdiction over the waters in which the
activity is proposed to be located.
Certain activities have been authorized
by general permits and do not require
submission of an application form but
may require a separate notification.

(d) Content of application. (1] The
application must include a complete
description of the proposed activity
including necessary drawings, sketches,
or plans sufficient for public notice
(detailed engineering plans and
specifications are not required); the
location, purpose and need for the
proposed activity; scheduling of the
activity; the names and addresses of
adjoining property owners; the location
and dimensions of adjacent structures;
and a list of authorizations required by
other federal, interstate, state, or local
agencies for the work, including all
approvals received or denials already
made. See § 325.3 for information
required to be in public notices. District
and division engineers are not
authorized to develop additional
information forms but may request
specific information on a case-by-case
basis. (See § 325.1(e)].

(2) All activities which the applicant
plans to undertake which are
reasonably related to the same project
and for which a DA permit would be
required should be included in the same
permit application. District engineers
should reject, as incomplete, any permit
application which fails to comply with
this requirement. For example, a permit
application for a marina will include
dredging required for access as well as
any fill associated with construction of
the marina.

(3) If the activity would involve
dredging in navigable waters of the
United States, the application must
include a description of the type,
composition and quantity of the material
to be dredged, the method of dredging,
and the site and plans for disposal of the
dredged material.

(4) If the activity would include the
discharge of dredged or fill material into
the waters of the United States or the
transportation of dredged material for
the purpose of disposing of it in ocean
waters the application must include the
source of the material; the purpose of
the discharge, a description of the type,
composition and quantity of the
material; the method of transportation
and disposal of the material; and the
location of the disposal site.
Certification under section 401 of the
Clean Water Act is required for such
discharges into -waters of the United
States. ! . !

(5) If the activity would include the
constructionof a filled area or pile or
float-supported platform the project

description must include the use of, and
specific structures to be erected on, the
fill or platform.

(6) If the activity would involve the
construction of an impoundment
structure, the applicant may be required
to demonstrate that the structure
complies with established state dam
safety criteria or that the structure has
been designed by qualified persons and,
in appropriate cases, independently
reviewed (and modified as the review
would indicate) by similiarly qualified
persons. No specific design criteria are
to be prescribed nor is an independent
detailed engineering review to be made
by the district engineer.

(7) Signature on application. The
application must be signed by the
person who desires to undertake the
proposed activity (i.e. the applicant) or
by a duly authorized agent. When the
applicant is represented by an agent,
that information will be included in the
space provided on the application or by
a separate written statement. The
signature of the applicant or the agent
will be an affirmation that the applicant
possesses or will possess the requisite
property interest to undertake the
activity proposed in the application,
except where the lands are under the
control of the Corps of Engineers, in
which cases the district engineer will
coordinate the transfer of the real estate
and the permit action. An application
may include the activity of more than
one owner provided the character of the
activity of each owner is similar and in
the same general area and each owner
submits a statement designating the
same agent.

(8) If the activity would involve the
construction or placement of an artificial
reef, as defined in 33 CFR 322.2(g), in the
navigable waters, of the United States or
in the waters overlying the outer
continental shelf, the application must
include provisions for siting,
constructing, monitoring, and managing
the artificial reef. '

(9) Complete application. An
application will be determined to be
complete when sufficient information is
received to issue a public notice (See 33
CFR 325.1(d) and 325.3(a).) The issuance
of a public notice will not be delayed to
obtain information necessary to
evaluate an application.

(e) Additional information. In addition
to the information indicated in
paragraph (d) of this section, the
applicant will be required to furnish
only such additional information as the
district engineer deems essential to
make a public interest determination
including, where applicable, a
determination of compliance with the
section 404(b)(1) guidelines or ocean

dumping criteria. Such additional
information may include environmental
data and information on alternate
methods and sites as may be necessary
for the preparation of the required
environmental documentation.

(f) Fees. Fees are required for permits
under section 404 of the Clean Water
Act, section 103 of the Marine
Protection, Research and Sanctuaries
Act of 1972, as amended, and sections 9
and 10 of the Rivers and Harbors Act of
1899. A fee of $100.00 will be charged
when the planned or ultimate purpose of
the project is commercial or industrial in
nature and is in support of operations
that charge for the production,
distribution or sale of goods or services.
A $10.00 fee will be charged for permit
applications when the proposed work is
non-commercial in nature and would
provide personal benefits that have no
connection with a commercial
enterprise. The final decision as to the
basis for a fee (commercial vs. non-
commercial) shall be solely the
responsibility of the district engineer. No
fee will be charged if the applicant
withdraws the application at any time
prior to issuance of the permit or if the
permit is denied. Collection of the fee
will be deferred until the proposed
activity has been determined to be not
contrary to' the public interest. Multiple
fees are not to be charged if more than
one law is applicable. Any modification
significant enough to require publication

,of a public notice will also require a fee.
No fee will be assessed when a permit is
transferred from one property owner to
another. No fees will be charged for time
extensions, general permits or letters of
permission. Agencies or
instrumentalities of federal, state or
local governments will not be required
to pay any fee in connection with
permits.

§ 325.2 Processing of applications.
(a) Standard procedures. (1) When an

application for a permit is received the
district engineer shall immediately
assign it a number for identification,
acknowledge receipt thereof, and advise
the applicant of the number assigned to
it. He shall review the application for
completeness, and if the application is
incomplete, request from the applicant
within 15 days of receipt of the.
application any additional information
necessary for further processing.

(2) Within 15 days of receipt of an
application the district engineer will
either determine that the application is
complete (see 33 CFR 325.1(d)(9) and
issue a public notice as described in
§ 325.3 of this Part, unless specifically
exempted by other provisions of this
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regulation or that it is incomplete and
notify theapplicant of the information
necessary for a complete application.
The district engineer will issue a
supplemental, revised, or corrected
public notice if in his view there is a
change in the application data that
would affect the public's review of the
proposal.

(3) The district engineer will consider
all comments received in response to the
public notice in his subsequent actions
on the permit application. Receipt of the
comments will be acknowledged, if
appropriate, and they will be made a
part of the administrative record of the
application. Comments received as form
letters or petitions may be
acknowledged as a group to the person
or organization responsible for the form
letter or petition. If comments relate to
matters within the special expertise of
another federal agency, the district
engineer may seek the advice of that
agency. If the district engineer
determines, based on comments
received, that he must have the views of
the applicant on a particular issue to
make a public interest determination,
the applicant will be given the
opportunity to furnish his views on such
issue to the district engineer (see
§ 325.2(d)(5)). At the earliest practicable
time other substantive comments will be
furnished to the applicant for his
information and any views he may wish
to offer. A summary of the comments,
the actual letters or portions thereof, or
representative comment letters may be
furnished to the applicant. The applicant
may voluntarily elect to contact
objectors in an attempt to resolve
objections but will not be required to do
so. District engineers will ensure that all
parties are informed that the Corps
alone is responsible for reaching a
decision on the merits of any
application. The district engineer may
also offer Corps regulatory staff to be
present at meetings between applicants
and objectors, where appropriate, to
provide information on the process, to
mediate differences, or to gather
information to aid in the decision
process. The district engineer should not
delay processing of the application
unless the applicant requests a
reasonable delay, normally not to
exceed 30 days, to provide additional
information or comments.

(4) The district engineer will follow
Appendix B of 33 CFR Part 230 for
environmental procedures and
documentation required by the National
Environmental Policy Act of 1969. A
decision on a permit application will
require either an environmental
assessment or an environmental impact

statement unless it is included within a
categorical exclusion.

(5) The district engineer will also
evaluate the application to determine
the need for a public hearing pursuant to
33 CFR Part 327.

(6) After all above actions have been
completed, the district engineer will
determine in accordance with the record
and applicable regulations whether or
not the permit should be issued. He shall
prepare a statement of findings (SOF)
or, where an EIS has been prepared, a
record of decision (ROD), on all permit
decisions. The SOF or ROD shall
include the district engineer's views on
the probable effect of the proposed work
on the public interest including
conformity with the guidelines published
for the discharge of dredged or fill
material into waters of the United States
(40 CFR Part 230) or with the criteria for
dumping of dredged material in ocean
waters (40 CFR Parts 220 to 229), if
applicable, and the conclusions of the
district engineer. The SOF or ROD shall
be dat-ed, signed, and included in the
record prior to final action on the
application. Where the district engineer
has delegated authority to sign permits
for and in his behalf, he may similarly
delegate the signing of the SOF or ROD.
If a district engineer makes a decision
on a permit application which is
contrary to state or local decisions (33
CFR 320.4(j) (2) & (4)), the district
engineer will include in the decision
document the significant national issues
and explain how they are overriding in
importance. If a permit is warranted, the
district engineer will determine the
special conditions, if any, and duration
which should be incorporated into the
permit. In accordance with the
authorities specified in Section 325.8 of
this Part, the district engineer will take
final action or forward the application
with all pertinent comments, records,
and studies, including the final EIS or
environmental assessment, through
channels to the official authorized to
make the final decision. The report
forwarding the application for decision
will be in a format prescribed by the
Chief of Engineers. District and division
engineers will notify the applicant and
interested federal and state agencies
that the application has been forwarded
to higher headquarters. The district or
division engineer may, at his option,
disclose his recommendation to the
news media and other interested parties,
with the caution that it is only a
recommendation and not a final
decision. Such disclosure is encouraged
in permit cases which have become
controversial and have been the subject
of stories in the media or have generated

strong public interest. In those cases
Where the application is forwarded for
decision in the format prescribed by the
Chief of Engineers, the report will serve
as the SOF or ROD. District engineers
will generally combine the SOF,
environmental assessment, and findings
of no significant impact (FONSI),
404(b)(1) guideline analysis, and/or the
criteria for dumping of dredged material
in ocean waters into a single document.

(7) If the final decision is to deny the
permit, the applicant will be advised in
writing of the reason(s) for denial. If the
final decision is to issue the permit and
a standard individual permit form will
be used, the issuing official will forward
the permit to the applicant for signature
accepting the conditions of the permit.
The permit is not valid until signed by
the issuing official. Letters of permission
require only the signature of the issuing
official. Final action on the permit
application is the signature on the letter
notifying the applicant of the denial of
the permit or signature of the issuing
official on the authorizing document.

(8) The district engineer will publish
monthly a list of permits issued or
denied during the previous month. The
list will identify each action by public
notice number, name of applicant, and
brief description of activity involved. It
will also note that relevant
environmental documents and the SOF's
or ROD's are available upon written
request and, where applicable, upon the
payment of administrative fees. This list
will be distributed to all persons who
may have an interest in any of the
public notices listed.

(9) Copies of permits will be furnished
to other agencies in appropriate cases as
follows:

(i) If the activity involves the
construction of artificial islands,
installations or other devices on the
outer continental shelf, to the Director,
Defense Mapping Agency, Hydrographic
Center, Washington, DC 20390
Attention, Code NS12, and to the
Charting and Geodetic Services, NI
CG222, National Ocean Service NOAA,
Rockville, Maryland 20852.

(ii) If the activity involves the
construction of structures to enhance
fish propagation (e.g., fishing reefs)
along the coasts of the United States, to
the Defense Mapping Agency,
Hydrographic Center and National
Ocean Service as in paragraph (a)(9)(i)
of this section and to the Director, Office
of Marine Recreational Fisheries,
National Marine Fisheries Service,
Washington, DC 20235.

(iii) If the activity involves the
erection of an aerial transmission line,.
submerged cable, or submerged pipeline
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across a navigable water of the United
States, to the Charting and Geodetic
Services N/CG222, National Ocean
Service NOAA, Rockville, Maryland
20852.

(iv) If the activity is listed in
paragraphs (a)(9) (i), (ii), or (iii) of this
section, or involves the transportation of'
dredged material for the purpose'of
dumping it in ocean waters, to the
appropriate District Commander, U.S.
Coast Guard.

(b) Procedures for particular types of
permit situations.-(1) Section 401
Water Quality Certification. If the
district engineer determines that water
quality certification for the proposed
activity is necessary under the
provisions of section 401 of the Clean
Water Act, he shall so notify the
applicant and obtain from him or the
certifying agency a copy of such
certification.

(i) The public notice for such activity,
which will contain a statement on
certification requirements (see
§ 325.3(a)(8)), will serve as the
notification to the Administrator of the
Environmental Protection Agency (EPA)
pursuant to section 401(a)(2) of the
Clean Water Act. If EPA determines that
the proposed discharge may affect the
quality of the waters of any state other
than the state in which the discharge
will originate, it will so notify such other
state, the district engineer, and the
applicant. If such notice or a request for
supplemental information is not
received within 30 days of issuance of
the public notice, the district engineer
will assume EPA has made a negative
determination with respect to section
401(a)(2). If EPA determines another
state's waters may be affected, such
state has 60 days from receipt of EPA's
notice to determine if the proposed
discharge will affect the quality of its
waters so as to violate any water
quality requirement in such state, to
notify EPA and the district engineer in
writing of its objection to permit
issuance, and to request a public
hearing. If such occurs, the district
engineer will hold a public hearing in
the objecting state. Except as stated
below, the hearing will be conducted in
accordance with 33 CFR Part 327. The
issues to be considered at the public
hearing will be limited to water quality
impacts. EPA will submit its evaluation
and recommendations at the hearing
with respect to the state's objection to
permit issuance. Based upon the
recommendations of the objecting state,
EPA, and any additional evidence
presented at the hearing, the district
engineer will condition the permit, if
issued, in such a manner as may be

necessary to insure compliance with
applicable water quality requirements. If
the imposition of conditions cannot, in
the district engineer's opinion, insure
such compliance, he will deny the
permit.

(ii) No permit will be granted until
required certification has been obtained
or has been waived. A waiver may be
explicit, or will be deemed to occur if
the certifying agency fails or refuses to
act on a request for certification within
sixty days after receipt of such a request
unless the district engineer determines a
shorter or longer period is reasonable
for the state to act. In determining
whether or not a waiver period has
commenced or waiver has occurred, the
district engineer will verify that the
certifying agency has received a valid
request for certification. If, however,
special circumstances identified by the
district engineer require that action on
an application be taken within a more
limited period of time, the district
engineer shall determine a reasonable
lesser period of time, advise the
certifying agency of the need for action
by a particular date, and that, if
certification is not received by that date,
it will be considered that the
requirement for certification has been
waived. Similarly, if it appears that
circumstances may reasonably require a
period of time longer than sixty days,
the district engineer, based on
information provided by the certifying
agency, will determine a longer
reasonable period of time, not to exceed
one year, at which time a waiver will be
deemed to occur.

(2) Coastal Zone Management
Consistency, If the proposed activity is
to be undertaken in a state operating
under a coastal zone management
program approved by the Secretary of
Commerce pursuant to the Coastal Zone
Management (CZM). Act (see 33 CFR
320.3(b)), the district engineer shall
proceed as follows:

(i) If the applicant is a federal agency,
and the application involves a federal
activity in or affecting the coastal zone,
the district engineer shall forward a
copy of the public notice to the agency
of the state responsible for reviewing
the consistency of federal activities. The
federal agency applicant shall be
responsible for complying with the CZM
Act's directive for ensuring that federal
agency activities are undertaken in a
manner which is consistent, to the
maximum extent practicable, with
approved CZM Programs. (See 15 CFR
-Part 930.) If the state coastal zone
agency objects to the proposed federal
activity on the basis of its inconsistency
with the state's approved CZM Program,

the district engineer shall not make a
final decision on the application until
the disagreeing parties have had an
opportunity to utilize the procedures
specified by the CZM Act for resolving
such disagreements.

(ii) If the applicant is not a federal
agency and the application involves an
activity affecting the coastal zone, the
district engineer shall obtain from the
applicant a certification that his
proposed activity complies with and will
be conducted in a manner that is
consistent with the approved state CZM
Program. Upon receipt of the
certification, the district engineer will
forward a copy of the public notice
(which will include the applicant's
certification statement) to the state
coastal zone agency and request its
concurrence or objection. If the state
agency objects to the certification or
issues a decision indicating that the
proposed activity requires further
review, the district engineer shall not
issue the permit until the state concurs
with the certification statement or the
Secretary of Commerce determines that
the proposed activity is consistent with
the purposes of the CZM Act or is
necessary in the interest of national
security. If the state agency fails to
concur or object to a certification
statement within six months of the state
agency's receipt of the certification
statement, state agency concurrence
with the certification' statement shall be
conclusively presumed. District
engineers will seek agreements with
state CZM agencies that the agency's
failure to provide comments during the
public notice comment period will be
considered as a concurrence with the
certification or waiver of the right to
concur or non-concur.

(iii) If the applicant is requesting a
permit for work on Indian reservation
lands which are in the coastal zone, the
district engineer shall treat the
application in the same manner as
prescribed for a Federal applicant in
paragraph (b)(2)(i) of this section.
However, if the applicant is requesting a
permit on non-trust Indian lands, and
the state CZM agency has decided to
assert jurisdiction over such lands, the
district engineer shall treat the
application in the same manner as
prescribed for a non-Federal applicant
in paragraph (b)(2)(ii) of this section.

(3) Historic Properties. If the proposed
activity would involve any property
listed or eligible for listing in the
National Register of Historic Places, the
district engineer will proceed in
accordance with Corps National
Historic Preservation Act implementing
regulations.

Federal Register / Vol. 51,

Exhibit G - Email from Natalie Eades, Jordan
Page 53 of 74



41240 Federal Register / Vol. 51, No. 219 / Thursday, November 13, 1986 I Rules and Regulations

(4) Activities Associated with Federal
Projects. If the proposed activity would
consist of the dredging of an access
channel and/or berthing facility
associated with an authorized federal
navigation project, the activity will be
included in the planning and
coordination of the construction or
maintenance of the federal project to the
maximum extent feasible. Separate
notice, hearing, and environmental
documentation will not be required for
activities so included and coordinated,
and the public notice issued by the
district engineer for these federal and
associated non-federal activities will be
the notice of intent to issue permits for
those included non-federal dredging
activities. The decision whether to issue
or deny such a permit will be consistent
with the decision on the federal project
unless special considerations applicable
to the proposed activity are identified.
(See § 322.5(c).)

(5) Endangered Species. Applications
will be reviewed for the potential impact
on threatened or endangered species
pursuant to section 7 of the Endangered
Species Act as amended. The district
engineer will include a statement in the
public notice of his-current knowledge of
endangered species based on his initial
review of the application (see 33 CFR
325.2(a)(2)). If the district engineer
determines that the proposed activity
would not affect listed species or their
critical habitat, he will include a
statement to this effect in the public
notice. If he finds the proposed activity
may affect an endangered or threatened
species or their critical habitat, he will
initiate formal consultation procedures
with the U.S. Fish and Wildlife Service
or National Marine Fisheries Service.
Public notices forwarded to the U.S. Fish
and Wildlife Service or National Marine
Fisheries Service will serve as the
request for information on whether any
listed or proposed to be listed
endangered or threatened species may
be present in the area which would be
affected by the proposed activity,
pursuant to section 7(c) of the Act.
References, definitions, and consultation
procedures are found in 50 CFR Part 402.

(c) [Reserved]
(d) Timing of processing of

applications. The district engineer will
be guided by the following time limits
for the indicated steps in the evaluation
process:

(1) The public notice will be issued
within 15 days of receipt of all
information required to be submitted by
the applicant in accordance with
paragraph 325.1.(d) of this Part.

(2) The comment period on the public
notice should be for a reasonable period
of time within which interested parties

may express their views concerning the
permit. The comment period should not
be more than 30 days nor less than 15
days from the date of the notice. Before
designating comment periods less than
30 days, the district engineer will
consider. (i) Whether the proposal is
routine or noncontroversial, (ii) mail
time and need for comments from
remote areas, (iii) comments from
similar proposals, and (iv) the need for a
site visit. After considering the length of
the original comment period, paragraphs
(a)(2) (i) through (iv) of this section, and
other pertinent factors, the district
engineer may extend the comment
period up to an additional 30 days if
warranted.

(3) District engineers will decide on all
applications not later than 60 days after
receipt of a complete application, unless
(i) precluded as a matter of law or
procedures required by law (see below),
(ii) the case must be referred to higher
authority (see § 325.8 of this Part), (iii)
the comment period is extended, (iv) a
timely submittal of information or
comments is not received from the
applicant, (v) the processing is .

suspended at the- re-quest of the
applicant, or (vi) information needed by
the district engineer for a decision on
the application cannot reasonably be
obtained within the 60-day period. Once
the cause for preventing the decision
from being made within the normal 60-
day period has been satisfied or
eliminated, the 60-day clock will start
running again from where it was
suspended. For example, if the comment
period is extended by 30 days, the
district engineer will, absent other
restraints, decide on the application
within 90 days of receipt of a complete
application. Certain laws (e.g., the Clean
Water Act, the CZM Act, the National
Environmental Policy Act, the National
Historic Preservation Act, the
Preservation of Historical and
Archeological Data Act, the Endangered
Species Act, the Wild and Scenic Rivers
Act, and the Marine Protection,
Research and Sanctuaries Act] require
procedures such as state or other federal
agency certifications, public hearings,
environmental impact statements,
consultation, special studies, and testing
which may prevent district engineers
from being able to decide certain
applications within 60 days.

(4) Once the district engineer has
sufficient information to make his public
interest determination, he should decide
the permit application even though other
agencies which may have regulatory
jurisdiction have not yet granted their
authorizations, except where such
authorizations are, by federal law, a
prerequisite to making a decision on the

DA permit application. Permits granted
prior to other (non-prerequisite)
authorizations by other agencies should,
where appropriate, be conditioned in
such manner as to give those other
authorities an opportunity to undertake
their review without the applicant
biasing such review by making
substantial resource commitments on
the basis of the DA permit. In unusual
cases the district engineer may decide
that due to the nature or scope of a
specific proposal, it would be prudent to
defer taking final action until another
agency has acted on its authorization. In
such cases, he may advise the other
agency of his position on the DA permit
while deferring his final decision.

(5) The applicant will be given a
reasonable time, not to exceed 30 days,
to respond to requests of the district
engineer. The district engineer may
make such requests by certified letter
and clearly inform the applicant that if
he does not respond with the requested
information or a justification why
additional time is necessary, then his
application will be considered-.
withdrawn or a final decision will be
made, whichever is appropriate. If
additional time is requested, the district
engineer will either grant the time, make
a final decision, or consider the
application as withdrawn.

(6) The time requirements in these
regulations are in terms of calendar
days rather than in terms of working
days.

(e) Alternative procedures. Division
and district engineers are authorized to
use alternative procedures as follows:

(1) Letters of permission. Letters of
permission are a type of permit issued
through an abbreviated processing
procedure which includes coordination
with Federal and state fish and wildlife
agencies, as required by the Fish and
Wildlife Coordination Act, and a public
interest evaluation, but without the
publishing of an individual public notice.
The letter of permission will not be used
to authorize the transportation of
dredged material for the purpose of
dumping it in ocean waters. Letters of
permission may be used:

(i) In those cases subject to section 10
of the Rivers and Harbors Act of 1899
when, in the opinion of the district
engineer, the proposed work would be
minor, would not have significant
individual or cumulative impacts on
environmental values, and should
encounter no appreciable opposition.

(ii) In those cases subject to section
404 of the Clean Water Act after:

(A) The district engineer, through
consultation with Federal and state fish
and wildlife agencies, the Regional
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Administrator, Environmental Protection
Agency, the state water quality
certifying agency, and, if appropriate,
the state Coastal Zone Management
Agency, develops a list of categories of
activities proposed for authorization
under LOP procedures;

(B) The district engineer issues a
public notice advertising the proposed
list and the LOP procedures, requesting
comments and offering an opportunity
for public hearing: and

(C) A 401 certification has been issued
or waived and, if appropriate, CZM
consistency concurrence obtained or
presumed either on a generic or
individual basis.

(2) Regional permits. Regional permits
are a type of general permit as defined
in 33 CFR 322.2(f) and 33 CFR 323.2(n).
They may be issued by a division or
district engineer after compliance with
the other procedures of this regulation.
After a regional permit has been issued,
individual activities falling within those
categories that are authorized by such
regional permits do not have to be
further authorized by the procedures of
this regulation. The issuing authority
will determine and add appropriate
conditions to protect the public interest.
When the issuing authority determines
on a case-by-case basis that the
concerns for the aquatic environment so
indicate, he may exercise discretionary
authority to override the regional permit
and require an individual application
and review. A regional permit may be
revoked by the issuing authority if it is
determined that it is contrary to the
public interest provided the procedures
of § 325.7 of this Part are followed.
Following revocation, applications for
future activities in areas covered by the
regional permit shall be processed as
applications for individual permits. No
regional permit shall be issued for a
period of more than five years.

(3) Joint procedures. Division and
district engineers are authorized and
encouraged to develop joint procedures
with states and other Federal agencies
with ongoing permit programs for
activities also regulated by the
Department of the Army. Such
procedures may be substituted for the
procedures in paragraphs (a)(1) through
(a)(5) of this section provided that the
substantive requirements of those
sections are maintained. Division and
district engineers are also encouraged to
develop managqment techniques such as
joint agency review meetings to
expedite the decision-making process.
However, in doing so, the applicant's
rights to a full public interest review and
independent decision by the district or
division engineer must be strictly
observed.

(4) Emergency procedures. Division
engineers are authorized to approve
special processing procedures in
emergency situations. An "emergency"
is a situation which would result in an
unacceptable hazard to life, a significant
loss of property, or an immediate,
unforeseen, and significant economic
hardship if corrective action requiring a
permit is not undertaken within a time
period less than the normal time needed
to process the application under
standard procedures. In emergency
situations, the district engineer will
explain the circumstances and
recommend special procedures to the
division engineer who will instruct the
district engineer as to further processing
of the application. Even in an emergency
situation, reasonable efforts will be
made to receive comments from
interested Federal, state, and local
agencies and the affected public. Also,
notice of any special procedures
authorized and their rationale is to be
appropriately published as soon as
practicable.

§ 325.3 Public notice.
(a) General. The public notice is the

primary method of advising all
interested parties of the proposed
activity for which a permit is sought and
of soliciting comments and information
necessary to evaluate the probable
impact on the public interest. The notice
must, therefore, include sufficient
information to give a clear
understanding of the nature and
magnitude of the activity to generate
meaningful comment. The notice should
include the following items of
information:

(1) Applicable statutory authority or
authorities;

(2) The name and address of the
applicant;

(3) The name or title, address and
telephone number of the Corps
employee from whom additional
information concerning the application
may be obtained;

(4) The location of the proposed
activity;

(5) A brief description of the proposed
activity, its purpose and intended use,
so as to provide sufficient information
concerning the nature of the activity to
generate meaningful comments,
including a description of the type of
structures, if any, to be erected on fills
or pile or float-supported platforms, and
a description of the type, composition,
and quantity of materials to be
discharged or disposed of in the ocean;

(6) A plan and elevation drawing
showing the general and specific site
location and character of all proposed
activities, including the size relationship

of the proposed structures to the size of
the impacted waterway and depth of
water in the area;

(7) If the proposed activity would
occur in the territorial seas or ocean
waters, a description of the activity's
relationship to the baseline from which
the territorial sea is measured;

(8) A list of other government
authorizations obtained or requested by
the applicant, including required
certifications relative to water quality,
coastal zone management, or marine
sanctuaries;

(9) If appropriate, a statement that the
activity is a categorical exclusion for
purposes of NEPA (see paragraph 7 of
Appendix B to 33 CFR Part 230);

(10) A statement of the district
engineer's current knowledge on historic
properties;

(11) A statement of the district
engineer's current knowledge on
endangered species (see § 325.2(b)(5));

(12) A statement(s) on evaluation
factors (see § 325.3(c));

(13) Any other available information
which may assist interested parties in
evaluating the likely impact of the
proposed activity, if any, on factors
affecting the public interest;

(14) The comment period based on
§ 325.2(d)(2);

(15) A statement that any person may
request, in writing, within the comment
period specified in the notice, that a
public hearing be held to consider the
application. Requests for public hearings
shall state, with particularity, the
reasons for holding a public hearing;

(16) For non-federal applications in
states with an approved CZM Plan, a
statement on compliance with the
approved Plan; and

(17) In addition, for section 103 (ocean
dumping) activities:

(i) The specific location of the
proposed disposal site and its physical
boundaries;

(ii) A statement as to whether the
proposed disposal site has been
designated for use by the Administrator,
EPA, pursuant to section 102(c) of the
Act;

(iii) If the proposed disposal site has
not been designated by the
Administrator, EPA, a description of the
characteristics of the proposed disposal
site and an explanation as to why no
previously designated disposal site is
feasible;

(iv) A brief description of known
dredged material discharges at the
proposed disposal site;

(v) Existence and documented effects
of other authorized disposals that have
been made in the disposal area (e.g.,
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heavy metal background reading and
organic carbon content);

(vi) An estimate of the length of time
during which disposal would continue at
the proposed site; and

(vii) Information on the characteristics
and composition of the dredged
material.

(b) Public notice for generalpermits.
District engineers will publish a public
notice for all proposed regional general
permits and for significant modifications
to, or reissuance of, existing regional
permits within their area of jurisdiction.
Public notices for statewide regional
permits may be issued jointly by the
affected Corps districts. The notice will
include all applicable information
necessary to provide a clear
understanding of the proposal. In
addition, the notice will state the
availability of information at the district
office which reveals the Corps'
provisional determination that the
proposed activities comply with the
requirements for issuance of general
permits. District engineers will publish a
public notice for nationwide permits in
accordance with 33 CFR 330.4.

(c) Evaluation factors. A paragraph
describing the various evaluation factors
on which decisions are based shall be
included in every public notice.

(1) Except as provided in paragraph
(c)(3) of this section, the following will
be included:

"The decision whether to issue a permit
will be based on an evaluation of the
probable impact including cumulative
impacts of the proposed activity on the public
interest. That decision will reflect the
national concern for both protection and
utilization of important resources. The benefit
which reasonably may be expected to accrue
from the proposal must be balanced against
its reasonably foreseeable detriments. All
factors which may be relevant to the
proposal will be considered including the
cumulative effects thereof; among those are
conservation, economics, aesthetics, general
environmental concerns, wetlands, historic
properties, fish and wildlife values, flood
hazards, floodplain values, land use,
navigation, shoreline erosion and accretion,
recreation, water supply and conservation,
water quality, energy needs, safety, food and
fiber production, mineral needs,
considerations of property ownership and, in
general, the needs and welfare of the people."

(2) If the activity would involve the
discharge of dredged or fill material into
the waters of the United States or the
transportation of dredged material for
the purpose of disposing of it in ocean
waters, the public notice shall also
indicate that the evaluation of the inpact
of the activity on the public interest will
include application of the guidelines
promulgated by the Administrator, EPA,
(40 CFR Part 230) or of the criteria

established under authority of section
102(a) of the Marine Protection,
Research and Sanctuaries Act of 1972,
as amended (40 CFR Parts 220 to 229), as
appropriate. (See 33 CFR Parts 323 and
324).

(3) In cases involving construction of
artificial islands, installations and other
devices on outer continental shelf lands
which are under mineral lease from the
Department of the Interior, the notice
will contain the following statement:
"The decision as to whether a permit
will be issued will be based on an
evaluation of the impact of the proposed
work on navigation and national
security."

(d) Distribution ofpublic notices. (1)
Public notices will be distributed for
posting in post offices or other
appropriate public places in the vicinity
of the site of the proposed work and will
be sent to the applicant, to appropriate
city and county officials, to adjoining
property owners, to appropriate state
agencies, to appropriate Indian Tribes or
tribal representatives, to concerned
Federal agencies, to local, regional and
national shipping and other concerned
business and conservation
organizations, to appropriate River
Basin Commissions, to appropriate state
and areawide clearing houses as
prescribed by OMB Circular A-95, to
local news media and to any other
interested party. Copies of public
notices will be sent to all parties who
have specifically requested copies of
public notices, to the U.S. Senators and
Representatives for the area where the
work is to be performed, the field
representative of the Secretary of the
Interior, the Regional Director of the
Fish and Wildlife Service, the Regional
Director of the National Park Service,
the Regional Administrator of the
Environmental Protection Agency (EPA),
the Regional Director of the National
Marine Fisheries Service of the National
Oceanic and Atmospheric
Administration (NOAA), the head of the
state agency responsible for fish and
wildlife resources, the State Historic
Preservation Officer, and the District
Commander, U.S. Coast Guard.

(2) In addition to the general
distribution of public notices cited
above, notices will be sent to other
addressees in appropriate cases as
follows:

(i) If the activity would involve
structures or dredging along the shores
of the seas or Great Lakes, to the
Coastal Engineering Research Center,
Washington, DC 20016.

(ii) If the activity would involve
construction of fixed structures or
artificial islands on the outer continental
shelf or in the territorial seas, to the

Assistant Secretary of Defense
(Manpower, Installations, and Logistics
(ASD(MI&L)), Washington, DC 20310,
the Director, Defense Mapping Agency
(Hydrographic Center) Washington, DC
20390, Attention, Code NS12; and the
Charing and Geodetic Services, NI
CG222, National Ocean Service NOAA,
Rockville, Maryland 20852, and to
affected military installations and
activities.

(iii) If the activity involves the
construction of structures to enhance
fish propagation (e.g., fishing reefs)
along the coasts of the United States, to
the Director, Office of Marine
Recreational Fisheries, National Marine
Fisheries Service, Washington, DC
20235.

(iv) If the activity involves the
construction of structures which may
affect aircraft operations or for purposes
associated with seaplane operations, to
the Regional Director of the Federal
Aviation Administration.

(v) If the activity would be in
connection with a foreign-trade zone, to
the Executive Secretary, Foreign-Trade
Zones Board. Department of Commerce,
Washington, DC 20230 and to the
appropriate District Director of Customs
as Resident Representative, Foreign-
Trade Zones Board.

(3) It is presumed that all interested
parties and agencies will wish to
respond to public notices; therefore, a
lack of response will be interpreted as
meaning that there is no objection to the
proposed project. A copy of the public
notice with the list of the addresses to
whom the notice was sent will be
included in the record. If a question
develops with respect to an activity for
which another agency has responsibility
and that other agency has not responded
to the public notice, the district engineer
may request its comments. Whenever a
response to a public notice has been
received from a member of Congress,
either in behalf of a constitutent or
himself, the district engineer will inform
the member of Congress of the final
decision.

(4) District engineers will update
public notice mailing lists at least once
every two years.

§ 325.4. Conditioning of permits.
(a) District engineers will add special

conditions to Department of the Army
permits when such conditions are
necessary to satisfy legal requirements
or to otherwise satisfy the public
interest requirement. Permit conditions
will be directly related to the impacts of
the proposal, appropriate to the scope
and degree of those impacts, and
reasonably enforceable.
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(1) Legal requirements which may be
satisfied by means of Corps permit
conditions include compliance with the
404(b)(1) guidelines, the EPA ocean
dumping criteria, the Endangered
Species Act, and requirements imposed
by conditions on state section 401 water
quality certifications.

(2) Where appropriate, the district
engineer may take into account the
existence of controls imposed under
other federal, state, or local programs
which would achieve the objective of
the desired condition, or the existence of
an enforceable agreement between the
applicant and another party concerned
with the resource in question, in
determining whether a proposal
complies with the 404(b)(1) guidelines,
ocean dumping criteria, and other
applicable statutes, and is not contrary
to the public interest. In such cases, the
Department of the Army permit will be
conditioned to state that material
changes in, or a failure to implement and
enforce such program or agreement, will
be grounds for modifying, suspending, or
revoking the permit.

(3) Such conditions may be
accomplished on-site, or may be
accomplished off-site for mitigation of
significant losses which are specifically
identifiable, reasonably likely to occur,
and of importance to the human or
aquatic environment.

(b) District engineers are authorized to
add special conditions, exclusive of
paragraph (a) of this section, at the
applicant's request or to clarify the
permit application.

(c) If the district engineer determines
that special conditions are necessary to
insure the proposal will not be contrary
to the public interest, but those
conditions would not be reasonably
implementable or enforceable, he will
deny the permit.

(d) Bonds. If the district engineer has
reason to consider that the permittee
might be prevented from completing
work which is necessary to protect the
public interest, he may require the
permittee to post a bond of sufficient
amount to indemnify the government
against any loss as a result of corrective
action it might take.

§ 325.5 Forms of permits.
(a) General discussion. (1) DA permits

under this regulation will be in the form
of individual permits or general permits.
The basic format shall be ENG Form
1721, DA Permit (Appendix A).

(2) The general conditions included in
ENG Form 1721 are normally applicable
to all permits; however, some conditions
may not apply to certain permits and
may be deleted by the issuing officer.
Special conditions applicable to the

specific activity will be included in the
permit as necessary to protect the public
interest in accordance with Section 325.4
of this Part.

(b) Individual permits-(1) Standard
permits. A standard permit is one which
has been processed through the public
interest review procedures, including
public notice and receipt of comments,
described throughout this Part. The
standard individual permit shall be
issued using ENG Form 1721.

(2) Letters of permission. A letter of
permission will be issued where
procedures of paragraph 325.2(e)(1) have
been followed. It will be in letter form
and will identify the permittee, the
authorized work and location of the
work, the statutory authority, any
limitations on the work, a construction
time limit and a requirement for a report
of completed work. A copy of the
relevant general conditions from ENG
Form 1721 will be attached and will be
incorporated by reference into the letter
of permission.

(c) General permits-(1) Regional
permits. Regional permits are a type of
general permit. They may be issued by a
division or district engineer after
compliance with the other procedures of
this regulation. If the public interest so
requires, the issuing authority may
condition the regional permit to require
a case-by-case reporting and
acknowledgment system. However, no
separate applications or other
authorization documents will be
required.

(2) Nationwide permits. Nationwide
permits are a type of general permit and
represent DA authorizations that have
been issued by the regulation (33 CFR
Part 330) for certain specified activities
nationwide. If certain conditions are
met, the specified activities can take
place without the need for an individual
or regional permit.

(3) Programmatic permits.
Programmatic permits are a type of
general permit founded on an existing
state, local or other Federal agency
program and designed to avoid
duplication with that program.

(d) Section 9permits. Permits for
structures in interstate navigable waters
of the United States under section 9 of
the Rivers and Harbors Act of 1899 will
be drafted at DA level.

§ 325.6 Duration of permits.
(a) General. DA permits may

authorize both the work and the
resulting use. Permits continue in effect
until they automatically expire or are
.modified, suspended, or revoked.

(b) Structures. Permits for the
existence of a structure or other activity
of a permanent nature are usually for an

indefinite duration with no expiration
date cited. However, where a temporary
structure is authorized, or where
restoration of a waterway is
contemplated, the permit will be of
limited duration with a definite
expiration date.

(c) Works. Permits for construction
work, discharge of dredged or fill
material, or other activity and any
construction period for a structure with
a permit of indefinite duration under
paragraph (b) of this section will specify
time limits for completing the work or
activity. The permit may also specify a
date by which the work must be started,
normally within one year from the date
of issuance. The date will be established
by the issuing official and will provide
reasonable times based on the scope
and nature of the work involved. Permits
issued for the transport of dredged
material for the purpose of disposing of
it in ocean waters will specify a
completion date for the disposal not to
exceed three years from the date of
permit issuance.

(d) Extensions of time. An
authorization or construction period will
automatically expire if the permittee
fails to request and receive an extension
of time. Extensions of time may be
granted by the district engineer. The
permittee must request the extension
and explain the basis of the request,
which will be granted unless the district
engineer determines that an extension
would be contrary to the public interest.
Requests for extensions will be
processed in accordance with the
regular procedures of § 325.2 of this Part,
including issuance of a public notice,
except that such processing is not
required where the district engineer
determines that there have been no
significant changes in the attendant
circumstances since the authorization
was issued.

(e) Maintenance dredging. If the
authorized work includes periodic
maintenance dredging, an expiration
date for the authorization of that
maintenance dredging will be included
in the permit. The expiration date, which
in no event is to exceed ten years from
the date of issuance of the permit, will
be established by the issuing official
after evaluation of the proposed method
of dredging and disposal of the dredged
material in accordance with the
requirements of 33 CFR Parts 320 to 325.
In such cases, the district engineer shall
require notification of the maintenance
dredging prior to actual performance to
insure continued compliance with the
requirements of this regulation and 33
CFR Parts 320 to 324. If the permittee
desires to continue maintenance
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dredging beyond the expiration date, he-
must request a new permit. The
permittee should be advised to apply for
the new permit six months prior to the
time he wishes to do the maintenance
work.

§ 325.7 Modification, suspension, or
revocation of permits.

(a) General. The district engineer may
reevaluate the circumstances and
conditions of any permit, including
regional permits, either on his own
motion, at the request of the permittee,
or a third party, or as the result of
periodic progress inspections, and
initiate action to modify, suspend, or
revoke a permit as may be made
necessary by considerations of the
public interest. In the case of regional
permits, this reevaluation may cover
individual activities, categories of
activities, or geographic arfeas. Among
the factors to be considered are the
extent of the permittee's compliance
with the terms and conditions of the
permit; whether or not circumstances
relating to the authorized activity have
changed since the permit was issued or
extended, and the continuing adequacy
of or need for the permit conditions; any
significant objections to the authorized
activity which were not earlier
considered; revisions to applicable
statutory and/or regulatory authorities;
and the extent to which modification,
suspension, or other action would
adversely affect plans, investments and
actions the permittee has reasonably
made or taken in reliance on the permit.
Significant increases in scope of a
permitted activity will be processed as
new applications for permits in
accordance with § 325.2 of this Part, and
not as modifications under this section.

(b) Modification. Upon request by the
permittee or, as a result of reevaluation
of the circumstances and conditions of a
permit, the district engineer may
determine that the public interest
requires a modification of the terms or
conditions of the permit. In such cases,
the district engineer will hold informal
consultations with the permittee to
ascertain whether the terms and
conditions can be modified by mutual
agreement. If a mutual agreement is
reached on modification of the terms
and conditions of the permit, the district
engineer will give the permittee written
notice of the modification, which will
then become effective on such date as
the district engineer may establish. In
the event a mutual agreement cannot be
reached by the district engineer and the
permittee, the district engineer will
proceed in accordance with paragraph
(c) of this section if immediate ,
suspension is warranted. In cases where

immediate suspension is not warranted
but the district engineer determines that
the permit should be modified, he will
notify the permittee of the proposed
modification and reasons therefor, and
that he may request a meeting with the
district engineer and/or a public
hearing. The modification will become
effective on the date set by the district
engineer which shall be at least ten days
after receipt of the notice by the
permittee unless a hearing or meeting is
requested within that period. If the
permittee fails or refuses to comply with
the modification, the district engineer
will proceed in accordance with 33 CFR
Part 326. The district engineer shall
consult with resource .agencies before
modifying any permit terms or
conditions, that would result in greater
impacts, for a project about which that
agency expressed a significant interest
in the term, condition, or feature being
modified prior to permit issuance.

(c) Suspension. The district engineer
may suspend a permit after preparing a
written determination and finding that
immediate suspension would be in the
public interest. The district engineer will
notify the permittee in writing by the
most expeditious means available that
the permit has been suspended with the
reasons therefor, and order the
permittee to stop those activities
previously authorized by the suspended
permit. The permittee will also be
advised that following this suspension a
decision will be made to either reinstate,
modify, or revoke the permit, and that
he may within 10 days of receipt of
notice of the suspension, request a
meeting with the district engineer and/
or a public hearing to present
information in this matter. If a hearing is
requested, the procedures prescribed in
33 CFR Part 327 will be followed. After
the completion of the meeting or hearing
(or within a reasonable period of time
after issuance of the notice to the
permittee that the permit has been
suspended if no hearing or meeting is
requested), the district engineer will
take action to reinstate, modify, or
revoke the permit.

(d) Revocation. Following completion
of the suspension procedures in
paragraph (c) of this section, if
revocation of the permit is found to be in
the public interest, the authority who
made the decision on the original permit
may revoke it. The permittee will be
advised in writing of the final decision.

(e) Regionalpermits. The issuing
official may, by following the
procedures of this section, revoke
regional permits for individual activities,
categories of activities, or geographic
areas. Where groups of permittees are

involved, such as for categories of
activities or geographic areas, the
informal discussions provided in
paragraph (b) of this section may be
waived and any written notification nay
be made through the general public
notice procedures of this regulation. If a
regional permit is revoked, any
permittee may then apply for an
individual permit which shall be
processed in accordance with these
regulations.

§ 325.8 Authority to issue or deny permits.
(a) General. Except as otherwise

provided in this regulation, the
Secretary of the Army, subject to such
conditions as he or his authorized
representative may from time to time
impose, has authorized the Chief of
Engineers and his authorized
representatives to issue or deny permits
for dams or dikes in intrastate waters of
the United States pursuant to section 9
of the Rivers and Harbors Act of 1899;
for construction or other work in or
affecting navigable waters of the United
States pursuant to section 10 of the
Rivers and Harbors Act of 1899; for the
discharge of dredged or fill material into
waters of the United States pursuant to
section 404 of the Clean Water Act; or
for the transportation of dredged
material for the purpose of disposing of
it into ocean waters pursuant to section
103 of the Marine Protection, Research
and Sanctuaries Act of 1972, as
amended. The authority to issue or deny
permits in interstate navigable waters of
the United States pursuant to section 9
of the Rivers and Harbors Act of March
3, 1899 has not been delegated to the
Chief of Engineers or his authorized
representatives.

(b) District engineer's authority.
District engineers are authorized to
issue or deny permits in accordance
with these regulations pursuant to
sections 9 and 10 of the Rivers and
Harbors Act of 1899; section 404 of the
Clean Water Act; and section 103 of the
Marine Protection, Research and
Sanctuaries Act of 1972, as amended, in
all cases not required to be referred to
higher authority (see below). It is
essential to the legality of a permit that
it contain the name of the district
engineer as the issuing officer. However,
the permit need not be signed by the
district engineer in person but may be
signed for and in behalf of him by
whomever he designates. In cases where
permits are denied for reasons other
than navigation or failure to obtain
required local, state, or other federal
approvals or certifications, the
Statement of Findings must conclusively
justify a denial decision. District'
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engineers are authorized to deny
permits without issuing a public notice
or taking other procedural steps where
required local, state, or other federal
permits for the proposed activity have
been denied or where he determines
that, the activity will clearly interfere
with navigation except in all cases
required to be referred to higher
authority (see below). District engineers
are also authorized to add, modify, or
delete special conditions in permits in
accordance with § 325.4 of this Part,
except for those conditions which may
have been imposed by higher authority,
and to modify, suspend and revoke
permits according to the procedures of
§ 325.7 of this Part. District engineers
will refer the following applications to
the division engineer for resolution:

(1) When a referral is required by a
written agreement between the head of
a Federal agency and the Secretary of
the Army;

(2) When the recommended decision
is contrary to the written position of the
Governor of the state in which the work
would be performed;

(3) When there is substantial doubt as
to authority, law, regulations, or policies
applicable to the proposed activity;

(4) When'higher authority requests the
application be forwarded for decision;
or

(5) When the district engineer is
precluded by law or procedures required
by law from taking final action on the
application (e.g. section 9 of the Rivers
and Harbors Act of 1899, or territorial
sea baseline changes).

(c) Division engineer's authority.
Division engineers will review and
evaluate all permit applications referred
by district engineers. Division engineers
may authorize the issuance or denial of
permits pursuant to section 10 of the
Rivers and Harbors Act of 1899; section
404 of the Clean Water Act; and section
103 of the Marine Protection, Research
and Sanctuaries Act of 1972, as
amended; and the inclusion of
conditions in accordance with § 325.4 of
this Part in all cases not required to be
referred to the. Chief of Engineers.
Division engineers will refer the
following applications to the Chief of
Engineers for resolution:

(1) When a referral is required by a
written agreement between the head of
a Federal agency and the Secretary of
the Army;

(2) When there is substantial doubt as
to authority, law, regulations, or policies
applicable to the proposed activity;

(3) When higher authority requests the
application be forwarded for decision;
or

(4) When the division engineer is
precluded by law or procedures required

by law from taking final action on the
application.

§ 325.9 Authority to determine
jurisdiction.

District engineers are authorized to
determine the area defined by the terms
"navigable waters of the United States"
and "waters of the United States"
except:

(a) When a determination of
navigability is made pursuant to 33 CFR
329.14 (division engineers have this
authority); or
(b) When EPA makes a section 404

jurisdiction determination under its
authority.

§ 325.10 Publicity.
The district engineer will establish

and maintain a program to assure that
potential applicants for permits are
informed of the requirements of this
regulation and of the steps required to
obtain permits for activities in waters of
the United States or ocean waters.
Whenever the district engineer becomes
aware of plans being developed by
either private or public entities which
might require permits for
implementation, he should advise the
potential applicant in writing of the
statutory requirements and the
provisions of this regulation. Whenever
the district engineer is awareof changes
in Corps of Engineers regulatory
jurisdiction, he will issue appropriate
public notices.

Appendix A-Permit Form and Special
Conditions

A. Permit Form

Department of the Army Permit
Permittee
Permit No.
Issuing Office

Note.-The term "you" and its derivatives,
as used in this permit, means the permittee or
any future transferee. The term "this office"
refers to the appropriate district or division
office of the Corps of Engineers having
jurisdiction over the permitted activity or the
appropriate official of that office acting under
the authority of the commanding officer.

You are authorized to perform work in
accordance with the terms and conditions
specified below.

Project Description: (Describe the
permitted activity and its intended use with
references to any attached plans or drawings
that are considered to be a part of the project
description. Include a description of the types
and quantities of dredged or fill materials to
be discharged in jurisdictional waters.)

Project Location: (Where appropriate,
provide the names of and the locations on the
waters where the permitted activity and any
off-site disposals will take place. Also, using
name, distance, and direction, locate the
permitted activity in reference to a nearby
landmark such as a town or city.)

Permit Conditions:
General Conditions:
1. The time limit for completing the work

authorized ends on _ If you find
that you need more time to complete the
authorized activity, submit your request for a
time extension to this office for consideration
at least one month before the above date is
reached

2. You must maintain the activity
authorized by this permit in good condition
and in conformance with the terms and
conditions of this permit. You are not relieved
of this requirement if you abandon the
permitted activity, although you may make a
good faith transfer to a third party in
compliance with General Condition 4 below.
Should you wish to cease to maintain the
authorized activity or should you desire to
abandon it without a good faith transfer, you
must obtain a modification of this permit
from this office, which may require
restoration of the area.

3. If you discover any previously unknown
historic or archeological remains while
accomplishing the activity authorized by this
permit, you must immediately notify this
office of what you have found. We will
initiate the Federal and state coordination
required to determine if the remains warrant
a recovery effort or if the site is eligible for
listing in the National Register of Historic
Places.

4. If you sell the property associated with
this permit, you must obtain the signature of
the new owner in the space provided and
forward a copy of the permit to this office to
validate the transfer of this authorization.

5. If a conditioned water quality
certification has been issued for your project,
you must comply with the conditions
specified in the certification as special
conditions to this permit. For your
convenience, a copy of the certification is
attached if it contains such conditions.

6. You must allow representatives from this
office to inspect the authorized activity at
any time deemed necessary to ensure that it
is being or has been accomplished in
accordance with the terms and conditions of
your permit.

Special Conditions: (Add special
conditions as required in this space with
reference to a continuation sheet if
necessary.)

Further Information:
1. Congressional Authorities: You have

been authorized to undertake the activity
described above pursuant to:

( ) Section 10 of the Rivers and Harbors
Act of 1899 (33 U.S.C. 403).

( ) Section 404 of the Clean Water Act (33
U.S.C. 1344).

( ) Section 103 of the Marine Protection,
Research and Sanctuaries Act of 1972 (33
U.S.C. 1413).

2. Limits of this authorization.
a. This permit does not obviate the need to

obtain other Federal, state, or local
authorizations required by law. -

b. This permit does not grant any property
rights or exclusive privileges.

c. This permit does not authorize any injury
to the property or rights of others.
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d. This permit does not authorize
interference with any existing or proposed
Federal project.

3. Limits of Federal Liability. In issuing this
permit, the Federal Government does not
assume any liability for the following:

a. Damages to the permitted project or uses
thereof as a result of other permitted or
unpermitted activities or from natural causes.

b. Damages to the permitted project or uses
thereof as a result of current or future
activities undertaken by or on behalf of the
United States in the public interest.

c. Damages to persons, property, or to other
permitted or unpermitted activities or
structures caused by the activity authorized
by this permit.

d. Design or construction deficiencies
associated with the permitted work.

e. Damage claims associated with any
future modification, suspension, or revocation
of this permit.

4. Reliance on Applicant's Data: The
determination of this office that issuance of
this permit is not contrary to the public
interest was made in reliance on the
information you provided.

5. Reevaluation of Permit Decision. This
office may reevaluate its decision on this
permit at any time the circumstances
warrant. Circumstances that could require a
reevaluation include, but are not limited to,
the following:

a. You fail to comply with the terms and
conditions of this permit.

b. The information provided by you in
support of your permit application proves to
have been false, incomplete, or inaccurate
(See 4 above).

c. Significant new information surfaces
which this office did not consider in reaching
the original public interest decision.

Such a reevaluation may result in a
determination that it is appropriate to use the
suspension, modification, and revocation
procedures contained in 33 CFR 325.7 or
enforcement procedures such as those
contained in 33 CFR 326.4 and 326.5. The
referenced enforcement procedures provide
for the issuance of an administrative order
requiring you to comply with the terms and
conditions of your permit and for the
initiation of legal action where appropriate.
You will be required to pay for any corrective
measures ordered by this office, and if you
fail to comply with such directive, this office
may in certain situations (such as those
specified in 33 CFR 209.170) accomplish the
corrective measures by contract or otherwise
and bill you for the cost.

6. Extensions. General condition 1
establishes a time limit for the completion of
the activity authorized by this permit. Unless
there are circumstances requiring either a
prompt completion of the authorized activity
or a reevaluation of the public interest
decision, the Corps will normally give
favorable consideration to a request for an
extension of this time limit.

Your signatute below, as permittee,
indicates that you accept and agree to
comply with the terms and conditions of this
permit.

(Date)

This permit becomes effective when the
Federal official, designated to act for the
Secretary of the Army, has signed below.

(District Engineer)

(Date)

When the structures or work authorized by
this permit are still in existence at the time
the property is transferred, the terms and
conditions of this permit will continue to be
binding on the new owner(s) of the property.
To validate the transfer of this permit and the
associated liabilities associated with
compliance with its terms and conditions,
have the transferee sign and date below.

(Transferee)

(Date)

B. Special Conditions. No special
conditions will be preprinted on the permit
form. The following and other special
conditions should be added, as appropriate,
in the space provided after the general
conditions or on a referenced continuation
sheet:

1. Your use of the permitted activity must
not interfere with the public's right to free
navigation on all navigable waters of the
United States.

2. You must have a copy of this permit
available on the vessel used for the
authorized transportation and disposal of
dredged material.

3. You must advise this office in writing, at
least two weeks before you start
maintenance dredging activities under the
authority of this permit.

4. You must install and maintain, at your
expense, any safety lights and signals
prescribed by the United States Coast Guard
(USCG), through regulations or otherwise, on
your authorized facilities. The USCG may be
reached at the following address and
telephone number:

5. The condition below will be used when a
Corps permit authorizes an artificial reef, an
aerial transmission line, a submerged cable
or pipeline, or a structure on the outer
continental shelf.

National Ocean Service (NOS) has been
notified of this authorization. You must notify
NOS and this office in writing, at least two
weeks before you begin work and upon
completion of the activity authorized by this
permit. Your notification of completion must
include a drawing which certifies the location
and configuration of the completed activity (a
certified permit drawing may be used).
Notifications to NOS will be sent to the
following address: The Director, National
Ocean Service (N/CG 222), Rockville,
Maryland 20852.

6. The following condition should be used
for every permit where legal recordation of
the permit would be reasonably practicable
and recordation could put a subsequent
purchaser or owner of property on notice of
permit conditions.

You must take the actions required to
record this permit with the Registrar of Deeds
or other appropriate official charged with the
responsibility for maintaining records of title
to or interest in real property.

Appendix B-[Reserved) (For Future
NEPA Regulation)

Appendix C-[Reserved) (For Historic
Properties Regulation)

PART 326-ENFORCEMENT

Sec.
326.1 Purpose.
326.2 Policy.
326.3 Unauthorized activities.
326.4 Supervision of authorized activities.
326.5 Legal action.

Authority: 33 U.S.C. 401 et seq.; 33 U.S.C.
1344; 33 U.S.C. 1413.

§ 326.1 Purpose.

This Part prescribes enforcement
policies (§ 326.2) and procedures
applicable to activities performed
without required Department of the
Army permits (§ 326.3) and to activities
not in compliance with the terms and
conditions of issued Department of the
Army permits (§ 326.4). Procedures for
initiating legal actions are prescribed in
§ 326.5. Nothing contained in this Part
shall establish a non-discretionary duty
on the part of district engineers nor shall
deviation from these precedures give
rise to a private right of action against a
district engineer.

§ 326.2 Policy.

Enforcement, as part of the overall
regulatory program of the Corps, is
based on a policy of regulating the
waters of the United States by
discouraging activities that have not
been properly authorized and by
requiring corrective measures, where
appropriate, to ensure those waters are
not misused and to maintain the
integrity of the program. There are
several methods discussed in the
remainder of this part which can be
used either singly or in combination to
implement this policy, while making the
most effective use of the enforcement
resources available. As EPA has
independent enforcement authority
under the Clean Water Act for
unauthorized discharges, the district
engineer should normally coordinate
with EPA to determine the most
effective and efficient manner by which
resolution of a section 404 violation can
be achieved.

§ 326.3 Unauthorized activities.

(a) Surveillance. To detect
unauthorized activities requiring
permits, district engineers should make
the best use of all available resources.

(Permittee)
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Corps employees; members of the
public; and representatives of state,
local, and other Federal agencies should
be encouraged toreport suspected
violations. Additionally, district
engineers should consider developing
joint surveillance procedures with
Federal, state, or local agencies having
similar regulatory responsibilities,
special expertise, or interest.

(b).Initial investigation. District
engineers should take steps to
investigate suspected violations in a
timely manner. The scheduling of
investigations will reflect the nature and
location of the suspected violations, the
anticipated impacts, and the most
effective use of inspection resources
available to the district engineer. These
investigations should confirm whether a
violation exists, and if so, will identify
the extent of the violation and the
parties responsible.

(c) Formal notifications to parties
responsible for violations. Once the
district engineer has determined that a
violation exists, he should take
appropriate steps to notify the
responsible parties.

(1) If the violation involves a project
that is not complete, the district
engineer's notification should be in the
form of a cease and desist order
prohibiting any further work pending
resolution of the violation in accordance
with the procedures contained in this
part. See paragraph (c)(4) of this section
for exception to this procedure.

(2) If the violation involves a
completed project, a cease and desist
order should not be necessary.
However, the district engineer should
still notify the responsible parties of the
violation.

(3) All notifications, pursuant to
paragraphs (c) (1) and (2) of this section,
should identify the relevant statutory
authorities, indicate potential
enforcement consequences, and direct
the responsible parties to submit any
additional information that the district
engineer may need at that time to
determine what course of action he
should pursue in resolving the violation;
further information may be requested, as
needed, in the future.

(4) In situations which would, if a
violation were not involved, qualify for
emergency procedures pursuant to 33
CFR Part 325.2(e)(4), the district engineer
may decide it would not be appropriate
to direct that the unauthorized work be
stopped. Therefore, in such situations,
the district engineer may, at his
discretion, allow the work to continue,
subject to appropriate limitations and
conditions as he may prescribe, while
the violation is being resolved in

accordance with the procedures
contained in this part.

(5) When an unauthorized activity
requiring a permit has been undertaken
by American Indians (including Alaskan
natives, Eskimos, and Aleuts, but not
including Native Hawaiians) on
reservation lands or in pursuit of
specific treaty rights, the district
engineer should use appropriate means
to coordinate proposed directives and
orders with the Assistant Chief Counsel
for Indian Affairs (DAEN-CCI).

(6) When an unauthorized activity
requiring a permit has been undertaken
by an official acting on behalf of a
foreign government, the district engineer
should use appropriate means to
coordinate proposed directives and
orders with the Office, Chief of
Engineers, ATTN: DAEN-CCK.

(d) Initial corrective measures. (1] The
district engineer should, in appropriate
cases, depending upon the nature of the
impacts associated with the
unauthorized, completed work, solicit
the views of the Environmental
Protection Agency; the U.S. Fish and
Wildlife Service; the National Marine
Fisheries Service, and other Federal,
state, and local agencies to facilitate his
decision on what initial corrective
measures are required. If the district
engineer determines as a result of his
investigation, coordination, and
preliminary evaluation that initial
corrective measures are required, he
should issue an appropriate order to the
parties responsible for the violation. In
determining what initial corrective
measures are required, the district
engineer should consider whether
serious jeopardy to life, property, or
important public resources (see 33 CFR
Part 320.4) may be reasonably
anticipated to occur during the period
required for the ultimate resolution of
the violation. In his order, the district
engineer will specify the initial
corrective measures required and the
time limits for completing this work. In
unusual cases where initial corrective
measures substantially eliminate all
current and future detrimental impacts
resulting from the unauthorized work,
further enforcement actions should
normally be unnecessary. For all other
cases, the district engineer's order
should normally specify that compliance
with the order will not foreclose the
Government's options to initiate
appropriate legal action or to later
require the submission of a permit
application.

(2) An order requiring initial
corrective measures that resolve the
violation may also be issued by the
district engineer in situations where the
acceptance or processing of an after-the-

fact permit application is prohibited or
considered not appropriate pursuant to
§ 326.3(e)(1) (iii)-(iv) below. However,
such orders will be issued only when the
district engineer has reached an
independent determination that such
measures are necessary and
appropriate.

(3) It will not be necessary to issue a
Corps permit in connection with initial
corrective measures undertaken at the
direction of the district engineer.

(e) After-the-fact permit applications.
(1) Following the completion of any
required initial corrective measures, the
district engineer will accept an after-the-
fact permit application unless he
determines that one of the exceptions
listed in subparagraphs i-iv below is
applicable. Applications for after-the-
fact permits will be processed in
accordance with the applicable
procedures in 33 CFR Parts 320-325.
Situations where no permit application
will be processed or where the
acceptance of a permit application must
be deferred are as follows:

(i) No permit application will be
processed when restoration of the
waters of the United States has been
completed that eliminates current and
future detrimental impacts to the
satisfaction of the district engineer.

(ii) No permit application will be
accepted in connection with a violation
where the district engineer determines
that legal action is appropriate
(§ 326.5(a)) until such legal action has
been completed.

(iii] No permit application will be
accepted where a Federal, state, or local
authorization or certification, required
by Federal law, has already been
denied.

(iv) No permit application will be
accepted nor will the processing of an
application be continued when the
district engineer is aware of
enforcement litigation that has been
initiated by other Federal, state, or local
regulatory agencies, unless he
determines that concurrent processing of
an after-the-fact permit application is
clearly appropriate.

(2) Upon completion of his review in
accordance with 33 CFR Parts 320-325,
the district engineer will determine if a
permit should be issued, with special
conditions if appropriate, or denied. In
reaching a decision to issue, he must
determine that the work involved is not
contrary to the public interest, and if
section 404 is applicable, that the work
also complies with the Environmental
Protection Agency's section 404(b)(1)
guidelines. If he determines that a denial
is warranted, his notification of denial
should prescribe any final corrective
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actions required. His notification should
also establish a reasonable period of
time for the applicant to complete such
actions unless he determines that further
information is required before the
corrective measures can be specified. If
further information is required, the final
corrective measures may be specified at
a later date. If an applicant refuses to
undertake prescribed corrective actions
ordered subsequent to permit denial or
refuses to accept a conditioned permit,
the district engineer may initiate legal
action in accordance with § 326.5.

(f) Combining steps. The procedural
steps in this section are in the normal
sequence. However, these regulations
do not prohibit the streamlining of the
enforcement process through the
combining of steps.

(g) Coordination with EPA. In all
cases where the district engineer is
aware that EPA is considering
enforcement action, he should
coordinate with EPA to attempt to avoid
conflict or duplication. Such
coordination applies to interim
protective measures and after-the-fact
permitting, as well as to appropriate
legal enforcement actions.

§ 326.4 Supervision of authorized
activities.

(a) Inspections. District engineers will,
at their discretion, take reasonable
measures to inspect permitted activities,
as required, to ensure that these
activities comply with specified terms
and conditions. To supplement
inspections by their enforcement
personnel, district engineers should
encourage their other personnel;
members of the public; and interested
state, local, and other Federal agency
representatives to report suspected
violations of Corps permits. To facilitate
inspections, district engineers will, in
appropriate cases, require that copies of
ENG Form 4336 be posted conspicuously
at the sites of authorized activities and
will make available to all interested
persons information on the terms and
conditions of issued permits. The U.S.
Coast Guard will inspect permitted
ocean dumping activities pursuant to
section 107(c) of the Marine Protection,
Research and Sanctuaries Act of 1972,
as amended.

(b) Inspection Limitations. Section
326.4 does not establish a non-
discretionary duty to inspect permitted
activities for safety, sound engineering
practices, or interference with other
permitted or unpermitted structures or
uses in the area. Further, the regulations
implementing the Corps regulatory
program do not establish a non-
discretionary duty to inspect permitted
activities for any other purpose.

(c) Inspection expenses. The expenses
incurred in connection with the
inspection of permitted activities will
normally be paid by the Federal
Government unless daily supervision or
other unusual expenses are involved. In
such unusual cases, the district engineer
may condition permits to require
permittees to pay inspection expenses
pursuant to the authority contained in
Section 9701 of Pub L 97-258 (33 U.S.C.
9701). The collection and disposition of
inspection expense funds obtained from
applicants will be administered in
accordance with the relevant Corps
regulations governing such funds.

(d) Non-compliance. If a district
engineer determines that a permittee has
violated the terms or conditions of the
permit and that the violation is
sufficiently serious to require an
enforcement action, then he should,
unless at his discretion he deems it
inappropriate: (1) First contact the
permittee; (2) request corrected plans
reflecting actual work, if needed: and (3)
attempt to resolve the violation.
Resolution of the violation may take the
form of the permitted project being
voluntarily brought into compliance or
of a permit modification (33 CFR
325.7(b)). If a mutually agreeable
solution cannot be reached, a written
order requiring compliance should
normally be issued and delivered by
personal service. Issuance of an order is
not, however, a prerequisite to legal
action. If an order is issued, it will
specify a time period of not more than
30 days for bringing the permitted
project into compliance, and a copy will
be sent to the appropriate state official
pursuant to section 404(s)(2) of the
Clean Water Act. If the permittee fails
to comply with the order within the
specified period of time, the district
engineer may consider using the
suspension/revocation procedures in 33
CFR 325.7(c) and/or he may recommend
legal action in accordance with § 326.5.

§ 326.5 Legal action.
(a) General. For cases the district

engineer determines to be appropriate,
he will recommend criminal or civil
actions to obtain penalties for
violations, compliance with the orders
and directives he has issued pursuant to
§ § 326.3 and 326.4, or other relief as
appropriate. Appropriate cases for
criminal or civil action include, but are
not limited to, violations which, in the
district engineer's opinion, are willful,
repeated, flagrant, or of substantial
impact.

(b) Preparation of case. If the district
engineer determines that legal action is
appropriate, he will prepare a litigation
report or such other documentation that

he and the local U.S. Attorney have
mutually agreed to, which contains an
analysis of the information obtained
during his investigation of the violation
or during the processing of a permit
application and a recommendation of
appropriate legal action. The litigation
report or alternative documentation will
also recommend what, if any,
restoration or mitigative measures are
required and will provide the rationale
for any such recommendation.

(c) Referral to the local U.S. Attorney.
Except as provided in paragraph (d) of
this section, district engineers are
authorized to refer cases directly to the
U.S. Attorney. Because of the unique
legal system in the Trust Territories, all
cases over which the Department of
Justice has no authority will be referred
to the Attorney General for the trust
Territories. Information copies of all
letters of referral shall be forwarded to
the appropriate division counsel, the
Office, Chief of Engineers, ATTN:
DAEN-CCK, the Office of the Assistant
Secretary of the Army (Civil Works),
and the Chief of the Environmental
Defense Section, Lands and Natural
Resources Division, U.S. Department of
Justice.

(d) Referral to the Office, Chief of
Engineers. District engineers will
forward litigation reports with
recommendations through division
offices to the Office, Chief of Engineers,
ATTN: DAEN-CCK, for all cases that
qualify under the following criteria:

(1) Significant precedential or
controversial questions of law or fact;

(2) Requests for elevation to the
Washington level by the Department of
Justice;

(3) Violations of section 9 of the
Rivers and Harbors Act of 1899;

(4) Violations of section 103 the
Marine Protection, Research and
Sanctuaries Act of 1972;

(5) All cases involving violations by
American Indians (original of litigation
report to DAEN-CCI with copy to
DAEN-CCK) on reservation lands or in
pursuit of specific treaty rights;

(6) All cases involving violations by
officials acting on behalf of foreign
governments; and

(7) Cases requiring action pursuant to
paragraph (e) of this section.

(e) Legal option not available. In
cases where the local U.S. Attorney
declines to take legal action, it would be
appropriate for the district engineer to
close the enforcement case record
unless he believes that the case
warrants special attention. In that
situation, he is encouraged to forward a
litigation report to the Office, Chief of
Engineers, ATTN: DAEN-CCK, for
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direct coordination through the Office of
the Assistant Secretary of the Army
(Civil Works) with the Department of
Justice. Further, the'case record should
not be closed if the district engineer
anticipates that further administrative
enforcement actions, taken in
accordance with the procedures
prescribed in this part, will identify
remedial measures which, if not
complied with by the parties responsible
for the violation, will result in
appropriate legal action at a later date.

PART 327-PUBLIC HEARINGS

Sec.
327.1 Purpose.
327.2 Applicability.
327.3 Definitions.
327.4 General policies.
327.5 Presiding officer.
327.6 Legal adviser.
327.7 Representation.
327.8 Conduct of hearings.
327.9 Filing of transcript of the public

hearing.
327.10 Authority of the presiding officer.
327.11 Public notice.

Authority: 33 U.S.C. 1344; 33 U.S.C. 1413.

§ 327.1 Purpose.
This regulation prescribes the policy,

practice and procedures to be followed
by the U.S. Army Corps of Engineers in
the conduct of public hearings
conducted in the evaluation of a
proposed DA permit action or Federal
project as defined in § 327.3 of this Part
including those held pursuant to section
404 of the Clean Water Act (33 U.S.C.
1344) and section 103 of the Marine
Protection, Research and Sanctuaries
Act (MPRSA), as amended (33 U.S.C.
1413).

§ 327.2 Applicability.
This regulation is applicable to all

divisions and districts responsible for
the conduct of public hearings.

§ 327.3 Definitions.
(a) Public hearing means a public

proceeding conducted for the purpose of
acquiring information or evidence which
will be considered in evaluating a
proposed DA permit action, or Federal
project, and which affords the public an
opportunity to present their views,
opinions, and information on such
permit actions or Federal projects.

(b) Permit action, as used herein
means the evaluation of and decision on
an application for a DA permit pursuant
to sections 9 or 10 of the Rivers and
Harbors Act of 1899, section 404 of the
Clean Water Act, or section 103 of the
MPRSA, as amended, or the
modification, suspension or revocation
of any. DA permit (see 33 CFR 325.7).

(c) Federal project means a Corps of
Engineers project (work or activity of
any nature for any purpose which is to
be performed by the Chief of Engineers
pursuant to Congressional
authorizations) involving the discharge
of dredged or fill material into waters of
the United States or the transportation
of dredged material for the purpose of
dumping it in ocean waters subject to
section 404 of the Clean Water Act, or
section 103 of the MPRSA.

§ 327.4 General policies.
(a) A public hearing will be held in

connection with the consideration of a
DA permit application or a Federal
project whenever a public hearing is
needed for making a decision on such
permit application or Federal project. In
addition, a public hearing may be held
when it is proposed to modify or revoke
a permit. (See 33 CFR 325.7).

(b) Unless the public notice specifies
that a public hearing will be held, any
person may request, in writing, within
the comment period specified in the
public notice on a DA permit application
or on a Federal project, that a public
hearing be held to consider the material
matters at issue in the permit
application or with respect to Federal
project. Upon receipt of any such
request, stating with particularity the
reasons for holding a public hearing, the
district engineer may expeditiously
attempt to resolve the issues informally.
Otherwise, he shall promptly set a time
and place for the public hearing, and
give due notice thereof, as prescribed in
§ 327.11 of this Part. Requests for a
public hearing under this paragraph
shall be granted, unless the district
engineer determines that the issues
raised are insubstantial or there is
otherwise no valid interest to be served
by a hearing. The district engineer will
make such a determination in writing,
and communicate his reasons therefor to
all requesting parties. Comments
received as form letters or petitions may
be acknowledged as a group to the
person or organization responsible for
the form letter or petition.

(c) In case of doubt, a public hearing
shall be held. HQDA has the
discretionary power to require hearings
in any case.

(d) In fixing the time and place for a
hearing, the convenience and necessity
of the interested public will be duly
considered.

§ 327.5 Presiding officer.
(a) The district engineer, in whose

district a matter arises, shall normally
serve as the presiding officer. When the
district engineer is unable to serve, he
may designate the deputy district

engineer or other qualified person as
presiding officer. In cases of unusual
interest, the Chief of Engineers or the
division engineer may appoint such
person as he deems appropriate to serve
as the presiding officer.

(b) The presiding officer shall include
in the administrative record of the
permit action the request or requests for
the hearing and any data or material
submitted in justification thereof,
materials submitted in opposition to or
in support of the proposed action, the
hearing transcript, and such other
material as may be relevant or pertinent
to the subject matter of the hearing. The
administrative record shall be available
for public inspection with the exception
of material exempt from disclosure
under the Freedom of Information Act.

§ 327.6 Legal adviser.
At each public hearing, the district

counsel or his designee may serve as
legal advisor to the presiding officer. In
appropriate circumstances, the district
engineer may waive the requirement for
a legal advisor to be present.

§ 327.7 Representation.
At the public hearing, any person may

appear on his own behalf, or may be
represented by counsel, or by other
representatives.

§ 327.8 Conduct of hearings.
(a) The presiding officer shall make an

opening statement outlining the purpose
of the hearing and prescribing the
general procedures to be followed.

(b) Hearings shall be conducted by the
presiding officer in an orderly but
expeditious manner. Any person shall
be permitted to submit oral or written
statements concerning the subject
matter of the hearing, to call witnesses
who may present oral or written
statements, and to present
recommendations as to an appropriate
decision. Any person may present
written statements for the hearing
record prior to the time the hearing
record is closed to public submissions,
and may present proposed findings and
recommendations. The presiding officer
shall afford participants a reasonable
opportunity for rebuttal.

(c) The presiding officer shall have
discretion to establish reasonable limits
upon the time allowed for statements of
witnesses, for arguments of parties or
their counsel or representatives, and
upon the number of rebuttals.

(d) Cross-examination of witnesses
shall not be permitted.

(e) All public hearings shall be
reported verbatim. Copies of the
transcripts of proceedings may be
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purchased by any person from the Corps
of Engineers or the reporter of such
hearing. A copy will be available for
public inspection at'the office of the
appropriate district engineer.

(f) All written statements, charts,
tabulations, and similar data offered in
evidence at the hearing shall, subject to
exclusion by the presiding officer for
reasons of redundancy, be received in
evidence and shall constitute a part of
the record.

(g) The presiding officer shall allow a
period of not less than 10 days after the
close of the public hearing for
submission of written comments.

(h) In appropriate cases, the district
engineer may participate in joint public
hearings with other Federal or state
agencies, provided the procedures of
those hearings meet the requirements of
this regulation. In those cases in which
the other Federal or state agency allows
a cross-examination in its public
hearing, the district engineer may still
participate in the joint public hearing
but shall not require cross examination
as a part of his participation.

§ 327.9 Filing of the transcript of the
public hearing.

Where the presiding officer is the
initial action authority, the transcript of
the public hearing, together with all
evidence introduced at the public
hearing, shall be made a part of the
administrative record of the permit
action or Federal project. The initial
action authority shall fully consider the
matters discussed at the public hearing
in arriving at his initial decision or
recommendation and shall address, in
his decision or recommendation, all
substantial and valid issues presented at
the hearing. Where a person other than
the initial action authority serves as
presiding officer, such person shall
forward the transcript of the public
hearing and all evidence received in
connection therewith to the initial action
authority together with a report
summarizing the issues covered at the
hearing. The report of the presiding
officer and the transcript of the public
hearing and evidence submitted thereat
shall in such cases be fully considered
by the initial action authority in making
his decision or recommendation to
higher authority as to such permit action
or Federal project.

§ 327.10 Authority of the presiding officer.
Presiding officers shall have the

following authority:
(a) To regulate the course of the

hearing including the order of all
sessions and the scheduling thereof,
after any initial session, and the -

recessing, reconvening, and
adjournment thereof; and

(b) To take any other action necessary
or appropriate to the discharge of the
duties vested in them, consistent with
the statutory or other authority under
which the Chief of Engineers functions,
and with the policies and directives of
the Chief of Engineers and the Secietary
of the Army.

§ 327.11 Public notice.
(a) Public notice shall be given of any

public hearing to be held pursuant to
this regulation. Such notice should
normally provide for a period of not less
than 30 days following the date of public
notice during which time interested
parties may prepare themselves for the
hearing. Notice shall also be given to all
Federal agencies affected by the
proposed action, and to state and local
agencies and other parties having an
interest in the subject matter of the
hearing. Notice shall be sent to all
persons requesting a hearing and shall
be posted in appropriate government
buildings and provided to newspapers of
general circulation for publication.
Comments received as form letters or
petitions may be acknowledged as a
group to the person or organization
responsible for the form letter or
petition.

(b) The notice shall contain time,
place, and nature of hearing; the legal
authority and jurisdiction under which
the hearing is held; and location of and
availability of the draft environmental
impact statement or environmental
assessment.

PART 328-DEFINITION OF WATERS
OF THE UNITED STATES

Sec.
328.1 Purpose.
328.2 General scope.
328.3 Definitions.
328.4 Limits of jurisdiction.
328.5 Changes in limits of waters of the

United States.
Authority: 33 U.S.C. 1344.

§ 328.1 Purpose.
This section defines the term "waters

of the United States" as it applies to the
jurisdictional limits of the authority of
the Corps of Engineers under the Clean
Water Act. It prescribes the policy,
practice, and procedures to be used in
determining the extent of jurisdiction of
the Corps of Engineers concerning
"waters of the United States." The
terminology used by section 404 of the
Clean Water Act includes "navigable
waters" which is defined at section
502(7) of the Act as "waters of the
United States including the territorial
seas." To provide clarity and to avoid

confusion with other Corps of Engineer
regulatory programs, the term "waters of
the United States" is used throughout 33
CFR Parts 320-330. This section does not
apply-to authorities under the Rivers
and Harbors Act of 1899 except that
some of the same waters may be
regulated under both statutes (see 33
CFR Parts 322 and 329).

§ 328.2 General scope.
Waters of the United States include

those waters listed in § 328.3(a). The
lateral limits of jurisdiction in those
waters may be divided into three
categories. The categories include the
territorial seas, tidal waters, and non-
tidal waters (see 33 CFR 328.4 (a), (b),
and (c), respectively).

§ 328.3 Definitions.
For the purpose of this regulation

these terms are defined as follows:
(a) The term "waters of the United

States" means
(1) All waters which are currently

used, or were used in the past, or may
be susceptible to use in interstate or
foreign commerce, including all waters
which are subject to the ebb and flow of
the tide;

(2) All interstate waters including
interstate wetlands;

(3) All other waters such as intrastate
lakes, rivers, streams (including
intermittent streams), mudflats,
sandflats, wetlands, sloughs, prairie
potholes, wet meadows, playa lakes, or
natural ponds, the use, degradation or
destruction of which could affect
interstate or foreign commerce including
any such waters:

(i) Which are or could be used by
interstate or foreign travelers for
recreational or other purposes; or

(ii) From which fish or shellfish are or
could be taken and sold in interstate or
foreign commerce; or

(iii) Which are used or could be used
for industrial purpose by industries in
interstate commerce;

(4) All impoundments of waters
otherwise defined as waters of the
United States under the definition;

(5) Tributaries of waters identified in
paragraphs (a) (1)-(4) of this section;

(6) The territorial seas;
(7) Wetlands adjacent to waters

(other than waters that are themselves
wetlands) identified in paragraphs (a)
(1)-(6) of this section.
Waste treatment systems, including
treatment ponds or lagoons designed to
meet the requirements of CWA (other
than cooling ponds as defined in 40 CFR
123.11(m) which also meet the criteria of
this definition) are not waters of the
United States.
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(b) The term "wetlands" means those
areas that are inundated or saturated b3
surface or ground water at a frequency
and duration sufficient to support, and
that under normal circumstances do
support, a prevalence of vegetation
typically adapted for life in saturated
soil conditions. Wetlands generally
include swamps, marshes, bogs, and
similar areas.

(c) The term "adjacent" means
bordering, contiguous, or neighboring.
Wetlands separated from other waters
of the-United States by man-made dikes
or barriers, natural river berms, beach
dunes and the like are "adjacent
wetlands."

(d) The term "high tide line" means
the line of intersection of the land with
the water's surface at the maximum
height reached by a rising tide. The high
tide line may be determined, in the
absence of actual data, by a line of oil oi
scum along shore objects, a more or less
continuous deposit of fine shell or debris
on the foreshore or berm, other physical
markings or characteristics, vegetation
lines, tidal gages, or other suitable
means that delineate the general height
reached by a rising tide. The line
encompasses spring high tides and other
high tides that occur with periodic
frequency but does not include storm
surges in which there is a departure
from the normal or predicted reach of
the tide due to the piling up of water
against a coast by strong winds such as
those accompanying a hurricane or
other intense storm.

(e) The term "ordinary high water
mark" means that line on the shore
established by the fluctuations of water
and indicated by physical
characteristics such as clear, natural
line impressed on the bank, shelving,
changes in the character of soil,
destruction of terrestrial vegetation, the
presence of litter and debris, or other
appropriate means that consider the
characteristics of the surrounding areas.

(f) The term "tidal waters" means
those waters that rise and fall in a
predictable and measurable rhythm or
cycle due to the gravitational pulls of
the moon and sun. Tidal waters end
where the rise and fall of the water
surface can no longer be practically
measured in a predictablerhythm due to
masking by hydrologic, wind, or other
effects.

§ 328.4 Umits of jurisdiction.
(a) Territorial Seas. The limit of

jurisdiction in the territorial seas is
measured from the baseline in a
seaward direction a distance of three
nautical miles. (See 33 CFR 329.12)

(b) Tidal Waters of the United States.
The landward limits of jurisdiction in
tidal waters:

(1) Extends to the high tide line, or
(2) When adjacent non-tidal waters of

the United States are present, the
jurisdiction extends to the limits
identified in paragraph (c) of this
section.

(c) Non-Tidal Waters of the United
States. The limits of jurisdiction in non-
tidal waters:

(1) In the absence of adjacent
wetlands, the jurisdiction extends to the
ordinary high water mark or

(2) When adjacent wetlands are
present, the jurisdiction extends beyond
the ordinary highwater mark to the limit
of the adjacent wetlands.

(3) When the water of the United
States consists only of wetlands the
jurisdiction extends to the limit of the
wetland.

1§ 328.5 Changes In limits of waters of the
United States.

Permanent changes of the shoreline
configuration result in similar
alterations of the boundaries of waters
of the United States. Gradual changes
which are due to natural causes and are
perceptible only over some period of
time constitute changes in the bed of a
waterway which also change the
boundaries of the waters of the United
States. For example, changing sea levels
or subsidence of land may cause some
areas to become waters of the United
States while siltation or a change in
drainage may remove an area from
waters of the United States. Man-made
changes may affect the limits of waters
of the United States; however,
permanent changes should not be
presumed until the particular
circumstances have been examined and
verified by the district engineer.
Verification of changes to the lateral
limits of jurisdiction may be obtained
from the district engineer.

PART 329-DEFINITION OF
NAVIGABLE WATERS OF THE UNITED
STATES

Sec.
329.1 Purpose.
329.2 Applicability.
329.3 General policies.
329.4 General definitions.
329.5 General scope of determination.
329.6 Interstate or foreign commerce.
329.7 Intrastate or interstate nature of

waterway.
329.8 Improved or natural conditions of the

waterbody.
329.9 Time at which commerce exists or

determination is made.
329.10 Existence of obstructions.

Sec.
329.11 Geographic and jurisdictional limits

of rivers and lakes.
329.12 Geographic and jurisdictional limits

of oceanic and tidal waters.
329.13 Geographic limits: shifting

boundaries.
329.14 Determination of navigability.
329.15 Inquiries regarding determinations.
329.16 Use and maintenance of lists of

determinations.
Authority: 33 U.S.C. 401 et seq.

§ 329.1 Purpose.
This regulation defines the term

"navigable waters of the United States"
as it is used to define authorities of the
Corps of Engineers. It also prescribes
the policy, practice and procedure to be
used in determining the extent of the
jurisdiction of the Corps of Engineers
and in answering inquiries concerning"navigable waters of the United States."
This definition does not apply to
authorities under the Clean Water Act
which definitions are described under 33
CFR Parts 323 and 328.

§ 329.2 Applicability.
This regulation is applicable to all

Corps of Engineers districts and
divisions having civil works
responsibilities.

§ 329.3 General policies.
Precise definitions of "navigable

waters of the United States" or"navigability" are ultimately dependent
on judicial interpretation and cannot be
made conclusively by administrative
agencies. However, the policies and
criteria contained in this regulation are
in close conformance with the tests used
by Federal courts and determinations
made under this regulation are
considered binding in regard to the
activities of the Corps of Engineers.

§ 329.4 General definition.
Navigable waters of the United States

are those waters that are subject to the
ebb and flow of the tide and/or are°
presently used, or have been used in the
past, or may be susceptible for use to
transport interstate or foreign
commerce. A determination of
navigability, once made, applies
laterally over the entire surface of the
waterbody, and is not extinguished by
later actions or events which impede or
destroy navigable capacity.

§ 329.5 General scope of determination.
The several factors which must be

examined when making a'determination
whether a waterbody is a navigable
water of the United States are discussed
in detail below. Generally, the following
conditions must be satisfied:
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(a) Past, present, or potential presence

of interstate or foreign commerce;
(b) Physical capabilities for use by

commerce as in paragraph (a) of this
section; and
(c) Defined geographic limits of the

waterbody.

§ 329.6 Interstate or foreign commerce.
(a) Nature of commerce: type, means,

and extent of use. The types of
commercial use of a waterway are
extremely varied and will depend on the
character of the region, its products, and
the difficulties or dangers of navigation.
It is the waterbody's capability of use by
the public for purposes of transportation
of commerce which is the determinative
factor, and not the time, extent or
manner of that use. As discussed in
§ 329.9 of this Part, it is sufficient to
establish the potential for commercial
use at any past, present, or future time.
Thus, sufficient commerce may be
shown by historical use of canoes,
bateaux, or other frontier craft, as long
as that type of boat was common or
well-suited to the place and period.
Similarly, the particular items of
commerce may vary widely, depending
again on the region and period. The
goods involved might be grain, furs, or
other commerce of the time. Logs are a
common example; transportation of logs
has been a substantial and well-
recognized commercial use of many
navigable Waters of the United States.
Note, however, that the mere presence
of floating logs will not of itself make
the river "navigable"; the logs must have
been related to a commercial venture.
Similarly, the presence of recreational
craft may indicate that a waterbody is
capable of bearing some forms of
commerce, either presently, in the
future, or at a past point in time.

(b) Nature of commerce: interstate
and intrastate. Interstate commerce may
of course be existent on an intrastate
voyage which occurs only between
places within the same state. It is only
necessary that goods may be brought
from, or eventually be destined to go to,
another state. (For purposes of this
regulation, the term "interstate
commerce" hereinafter includes "foreign
commerce" as well.)

§ 329.7 Intrastate or interstate nature of
waterway.

A waterbody may be entirely within a
state, yet still be capable of carrying
interstate commerce. This is especially
clear when it physically connects with a
generally acknowledged avenue of
interstate commerce, such as the ocean
or one of the Great Lakes, and is yet
wholly within one state. Nor is it
necessary that there be a physically

navigable connection across a state
boundary. Where a waterbody extends
through one or more states, but
substantial portions, which are capable
of bearing interstate commerce, are
located in only one of the states, the
entirety of the waterway up to the head
(upper limit) of navigation is subject to
Federal jurisdiction.

§ 329.8 Improved or natural conditions of
the waterbody.

Determinations are not limited to the
natural or original condition of the
waterbody. Navigability may also be
found where artificial aids have been or
may be used to make the waterbody
suitable for use in navigation.

(a) Existing improvements: artificial
waterbodies. (1) An artificial channel
may often constitute a navigable water
of the United States, even though it has
been privately developed and
maintained, or passes through private
property. The test is generally as
developed above, that is, whether the
waterbody is capable of use to transport
interstate commerce. Canals which
connect two navigable waters of the
United States and which are used for
commerce clearly fall within the test,
and themselves become navigable. A
canal open to navigable waters of the
United States on only one end is itself
navigable where it in fact supports
interstate commerce. A canal or other
artificial waterbody that is subject to
ebb and flow of the tide is also a
navigable water of the United States.

(2) The artificial waterbody may be a
major portion of a river or harbor area
or merely a minor backwash, slip, or
turning area (see paragraph 329.12(b) of
this Part).

(3) Private ownership of the lands
underlying the waterbody, or of the
lands through which it runs, does not
preclude a finding of navigability.
Ownership does become a controlling
factor if a privately constructed and
operated canal is not used to transport
interstate commerce nor used by the
public; it is then not considered to be a
navigable water of the United States.
However, a private waterbody, even
though not itself navigable, may so
affect the navigable capacity of nearby
waters as to nevertheless be subject to
certain regulatory authorities.

(b) Non-existing improvements, past
or potential. A waterbody may also be
considered navigable depending on the
feasibility of use to transport interstate
commerce after the construction of
whatever "reasonable"'improvements
may potentially be made. The
improvement need not exist, be planned,
nor even authorized; it is enough that
potentially they could be made. What is

a "reasonable" improvement is always a
matter of degree; there must be a
balance between cost and need at a
time when the improvement would be
(or would have been) useful. Thus, if an
improvement were "reasonable" at a
time of past use, the water was therefore
navigable in law from that time forward.
The changes in engineering practices or
the coming of new industries with
varying classes of freight may affect the
type of the improvement; those which
may be entirely reasonable in a thickly
populated, highly developed industrial
region may have been entirely too costly
for the same region in the days of the
pioneers. The determination of
reasonable improvement is often similar
to the cost analyses presently made in
Corps of Engineers studies.

§ 329.9 Time at which commerce exists or
determination Is made.

(a) Past use. A waterbody which was
navigable in its natural or improved
state, or which was susceptible of
reasonable improvement (as discussed
in paragraph 329.8(b) of this Part) retains
its character as "navigable in law" even
though it is not presently used for
commerce, or is presently incapable of
such use because of changed conditions
or the presence of obstructions. Nor
does absence of use because of changed
economic conditions affect the legal
character of the waterbody. Once
having attained the character of
"navigable in law," the Federal
authority remains in existence, and
cannot be abandoned by administrative
officers or court action. Nor is mere
inattention or ambiguous action by
Congress an abandonment of Federal
control. However, express statutory
declarations by Congress that described
portions of a waterbody are non-
navigable, or have been abandoned, are
binding upon the Department of the
Army. Each statute must be carefully
examined, since Congress often reserves
the power to amend the Act, or assigns
special duties of supervision and control
to the Secretary of the Army or Chief of
Engineers.

(b] Future or potential use.
Navigability may also be found in a
waterbody's susceptibility for use in its
ordinary condition or by reasonable
improvement to transport interstate
commerce. This may be either in its
natural or improved condition, and may
thus be existent although there has been
no actual use to date. Non-use in the
past therefore does not prevent
recognition of the potential for future
use.
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§ 329.10 Existence of obstructions.
A stream may be navigable despite

the existence of falls, rapids, sand bars,
bridges, portages, shifting currents, or
similar obstructions. Thus, a waterway
in its original condition might have had
substantial obstructions which were
overcome by frontier boats and/or
portages, and nevertheless be a
"channel" of commerce, even though
boats had to be removed from the water
in some stretches, or logs be brought
around an obstruction by means of
artificial chutes. However, the question
is ultimately a matter of degree, and it
must be recognized that there is some
point beyond which navigability could
not be established.

§ 329.11 Geographic and jurisdictional
limits of rivers and lakes.

(a) Jurisdiction over entire bed.
Federal regulatory jurisdiction, and
powers of improvement for navigation,
extend laterally to the entire water
surface and bed of a navigable
waterbody, which includes all the land
and waters below the ordinary high
water mark. Jurisdiction thus extends to
the edge (as determined above) of all
such waterbodies, even though portions
of the waterbody may be extremely
shallow, or obstructed by shoals,
vegetation or other barriers. Marshlands
and similar areas are thus considered
navigable in law, but only so far as the
area is subject to inundation by the
ordinary high waters.

(1) The "ordinary high water mark" on
non-tidal rivers is the line on the shore
established by the fluctuations of water
and indicated by physical
characteristics such as a clear, natural
line impressed on the bank; shelving;
changes in the character of soil;
destruction of terrestrial vegetation; the
presence of litter and debris; or other
appropriate means that consider the
characteristics of the surrounding areas.

(2) Ownership of a river or lake bed or
of the lands between high and low
water marks will vary according to state
law; however, private ownership of the
-underlying lands has no bearing on the
existence or extent of the dominant
Federal jurisdiction over a navigable
waterbody.

(b) Upper limit of navigability. The
character of a river will, at some point
along its length, change from navigable
to non-navigable. Very often that point
will be at a major fall or rapids, or other
place where there is a marked decrease
in the navigable capacity of the river.
The upper limit will therefore often be
the same point traditionally recognized
as the head of navigation, but may,
under some of the tests described above,
be at some point yet farther upstream.

§ 329.12 Geographic and jurisdictional
limits of oceanic and tidal waters.

(a) Ocean and coastal waters. The
navigable waters of the United States
over which Corps of Engineers
regulatory jurisdiction extends include
all ocean and coastal waters within a
zone three geographic (nautical) miles
seaward from the baseline (The
Territorial Seas). Wider zones are
recognized for special regulatory powers
exercised over the outer continental
shelf. (See 33 CFR 322.3(b)).

(1) Baseline defined. Generally, where
the shore directly contacts the open sea,
the line on the shore reached by the
ordinary low tides comprises the
baseline from which the distance of
three geographic miles is measured. The
baseline has significance for both
domestic and international law and is
subject to precise definitions. Special
problems arise when offshore rocks,
islands, or other bodies exist, and the
baseline may have to be drawn seaward
of such bodies.

(2) Shoreward limit of jurisdiction.
Regulatory jurisdiction in coastal areas
extends to the line on the shore reached
by the plane of the mean (average) high
water. Where precise determination of
the actual location of the line becomes
necessary, it must be established by
survey with reference to the available
tidal datum, preferably averaged over a
period of 18.6 years. Less precise
methods, such as observation of the
"apparent shoreline" which is
determined by reference to physical
markings, lines of vegetation, or changes
in type of vegetation, may be used only
where an estimate is needed of the line
reached by the mean high water.

(b) Bays and estuaries. Regulatory
jurisdiction extends to the entire surface
and bed of all waterbodies subject to
tidal action. Jurisdiction thus extends to
the edge (as determined by paragraph
(a)(2) of this section) of all such
waterbodies, even though portions of
the waterbody may be extremely
shallow, or obstructed by shoals,
vegetation, or other barriers.
Marshlands and similar areas are thus
considered "navigable in law," but only
so far as the area is subject to
inundation by the mean high waters.
The relevant test is therefore the
presence of the mean high tidal waters,
and not the general test described
above, which generally applies to inland
rivers and lakes.

§ 329.13 Geographic limits: shifting
boundaries.

Permanent changes of the shoreline
configuration result in similar
alterations of the boundaries of the
navigable waters of the United States.

Thus, gradual changes which are due to
natural causes and are perceptible only
over some period of time constitute
changes in the bed of a waterbody
which also change the shoreline
boundaries of the navigable waters of
the United States. However, an area will
remain "navigable in law," even though
no longer covered with water, whenever
the change has occurred suddenly, or
was caused by artificial forces intended
to produce that change. For example,
shifting sand bars within a river or
estuary remain part of the navigable
water of the United States, regardless
that they may be dry at a particular
point in time.

§ 329.14 Determination of navigability.
(a) Effect on determinations. Although

conclusive determinations of
navigability can be made only by
federal Courts, those made by federal
agencies are nevertheless accorded
substantial weight by the courts. It is
therefore necessary that when
jurisdictional questions arise, district
personnel carefully investigate those
waters which may be subject to Federal
regulatory jurisdiction under guidelines
set out above, as the resulting
determination may have substantial
impact upon a judicial body. Official
determinations by an agency made in
the past can be revised or reversed as

-necessary to reflect changed rules or
interpretations of the law.

(b) Procedures of determination. A
determination whether a waterbody is a
navigable water of the United States
will be made by the division engineer,
and will be based on a report of findings
prepared at the district level in
accordance with the criteria set out in
this regulation. Each report of findings
will be prepared by the district engineer,
accompanied by an opinion of the
district counsel, and forwarded to the
division engineer for final
determination. Each report of findings
will be based substantially on
applicable portions of the format in
paragraph (c) of this section.

(c) Suggested format of report of
findings:

(1) Name of waterbody:
(2) Tributary to:
(3) Physical characteristics:
(i) Type: (river, bay, slough, estuary,

etc.)
(ii) Length:
(iii) Approximate discharge volumes:

Maximum, Minimum, Mean:
(iv) Fall per mile:
(v) Extent of tidal influence:
(vi) Range between ordinary high and

ordinary low water.

Federal Register / Vol. 51,

Exhibit G - Email from Natalie Eades, Jordan
Page 67 of 74



41254 Federal Register / Vol. 51, No. 219 / Thursday, November 13, 1986 I Rules and Regulations
(vii) Description of improvements to

navigation not listed in paragraph 1c)(5)
of this section:

(4) Nature and location of significant
obstructions to navigation in portions of
the waterbody used or potentially
capable of use in interstate commerce:

(5) Authorized projects:
(i) Nature, condition and location of

any improvements made under projects
authorized by Congress:

(ii) Description of projects authorized
but not constructed:

(iii) List of known survey documents
or reports describing the waterbody:

(6) Past or present interstate
commerce:

(i) General types, extent, and period in
time:

(ii) Documentation if necessary:
(7) Potential use for interstate

commerce, if applicable:
(i) If in natural condition:
(ii) If improved:
(8) Nature of jurisdiction known to

have been exercised by Federal
agencies if any:

(9) State or Federal court decisions
relating to navigability of the
waterbody, if any:

(10) Remarks:
(11) Finding of navigability (with date)

and recommendation for determination:

§ 329.15 Inquiries regarding
determinations.

(a) Findings and determinations
should be made whenever a question
arises regarding the navigability of a
waterbody. Where no determination has
been made, a report of findings will be
prepared and forwarded to the division
engineer, as described above. Inquiries
may be answered by an interim reply
which indicates that a final agency
determination must be made by the
division engineer. If a need develops for
an energency determination, district
engineers may act in reliance on a
finding prepared as in Section 329.14 of
this Part. The report of findings should
then be forwarded to the division
engineer on an expedited basis.

(b) Where determinations have been
made by the division engineer, inquiries
regarding the navigability of specific
portions of waterbodies covered by
these determinations may be answered
as follows:

This Department, in the
administration of the laws enacted by
Congress for the protection and
preservation of tht navigable waters of
the United States, has determined that

__ (River) (Bay) (Lake, etc.) is a
navigable water of the United States
from __ to _- Actions which
modify or otherwise affect those waters
are subject to the jurisdiction of this

Department, whether such actions occur
within or outside the navigable areas.

(c) Specific inquiries regarding the
jurisdiction of the Corps of Engineers
can be answered only after a
determination whether (1) the waters
are navigable waters of the United
States or (2) if not navigable, whether
the proposed type of activity may
nevertheless so affect the navigable
waters of the United States that the
assertion of regulatory jurisdiction is
deemed necessary.

§ 329.16 Use and maintenance of lists of
determinations.

(a) Tabulated lists of final
determinations of navigability are to be
maintained in each district office, and
be updated as necessitated by court
decisions, jurisdictional inquiries, or
other changed conditions.

(b) It should be noted that the lists
represent only those waterbodies for
which determinations have been made;
absence from that list should not be
taken as an indication that the
waterbody is not navigable.

(c) Deletions from the list are not
authorized. If a change in status of a
waterbody from navigable to non-
navigable is deemed necessary, an
updated finding should be forwarded to
the division engineer; changes are not
considered final until a determination
has been made by the division engineer.

PART 330-NATIONWIDE PERMITS

Sec.
330.1 General.
330.2 Definitions.
330.3 Activities occuring before certain

dates.
330.4 Public notice.
330.5 Nationwide permits.
330.6 Management practices.
330.7 Notification procedures.
330.8 Discretionary Authority.
330.9 State water quality certification.
330.10 Coastal Zone Management

consistency determination.
330.11 Nationwide permit verification.
330.12 Expiration of nationwide permits.

Authority: 33 U.S.C. 401 et seq.; 33 U.S.C.
1344: 33 U.S.C. 1413.

§ 330.1 General.
The purpose of this regulation is to

describe the Department of the Army's
(DA) nationwide permit program and to
list all current nationwide permits which
have been issued by publication herein.
A nationwide permit is a form of general
permit which may authorize activities
throughout the nation. (Another type of
general permit is a "regional permit"
and is issued by division or district
engineers on a regional basis in
accordance with 33 CFR Part 325).
Copies of regional conditions and

modifications, if any, to the nationwide
permits can be obtained from the
appropriate district engineer.
Nationwide permits are designed to
allow certain activities to occur with
little, if any, delay or paperwork.
Nationwide permits are valid only if the
conditions applicable to the nationwide
permits are met. Failure to comply with
a condition does not necessarily mean
the activity cannot be authorized but
rather that the activity can only be
authorized by an individual or regional
permit. Several of the nationwide
permits require notification to the
district engineer prior to commencement
of the authorized activity. The
procedures for this notification are
located at § 330.7 of this Part.
Nationwide permits can be issued to
satisfy the requirements of section 10 of
the Rivers and Harbors Act of 1899,
section 404 of the Clean Water Act,
and/or section 103 of the Marine
Protection, Research and Sanctuaries
Act. The applicable authority is
indicated at the end of each nationwide
permit.

§ 330.2 Definitions.
(a) The definitions of 33 CFR Parts

321-329 are applicable to the terms used
in this Part.

(b) The term "headwaters" means the
point on a non-tidal stream above which
the average annual flow is less than five
cubic feet per second. The district
engineer may estimate this point from
available data by using the mean annual
area precipitation, area drainage basin
maps, and the average runoff coefficient.
or by similar means. For streams that
are dry for long periods of the year,
district engineers may establish the
"headwaters" as that point on the
stream where a flow of five cubic feet
per second is equaled or exceeded 50
percent of the time.

(c) Discretionary authority means the
authority delegated to division engineers
in § 330.8 of this part to override
provisions of nationwide permits, to add
regional conditions, or to require
individual permit application.
§ 330.3 Activities occurring before certain

dates.
The following activities were

permitted by nationwide permits issued
on July 19, 1977, and unless modified do
not require further permitting:

(a) Discharges of dredged or fill
material into waters of the United States
outside the limits of navigable waters of
the United States that occurred before
the phase-in dates which began July 25,
1975, and extended section 404
jurisdiction to all waters of the United
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States. (These phase-in dates are: After
July 25, 1975, discharges into navigable
waters of the United States and
adjacent wetlands; after September 1,
1976, discharges into navigable waters
of the United States and their primary
tributaries, including adjacent wetlands,
and into natural lakes, greater than 5
acres in surface area; and after July 1,
1977, discharges into all waters of the
United States.) (Section 404)

(b) Structures or work completed
before December 18, 1968, or in
waterbodies over which the district
engineer had not asserted jurisdiction at
the time the activity occurred provided,
in both instances, there is no
interference with navigation. (Section
10)

§ 330.4 Public notice.
(a) Chief of Engineers. Upon proposed

issuance of new nationwide permits,
modification to, or reissuance of,
existing nationwide permits, the Chief of
Engineers will publish a notice in the
Federal Register seeking public
comments and including the opportunity
for a public hearing. This notice will
state the availability of information at
the Office of the Chief of Engineers and
at all district offices which reveals the
Corps' provisional determination that
the proposed activities comply with the
requirements for issuance under general
permit authority. The Chief of Engineers
will prepare this information which will
be supplemented, if appropriate, by
division engineers.

(b) District engineers. Concurrent
with publication in the Federal Register
of proposed, new, or reissued
nationwide permits by the Chief of
Engineers, district engineers will so
notify the known interested public by an
appropriate notice. The notice will
include regional conditions, if any,
developed by the division engineer.

§ 330.5 Nationwide permits.
(a) Authorized activities. The

following activities are hereby permitted
provided they meet the conditions listed
in paragraph (b) of this section and,
where required, comply with the
notification procedures, of § 330.7.

(1) The placement of aids to
navigation and regulatory markers
which are approved by and installed in
accordance with the requirements of the
U.S. Coast Guard (33 CFR Part 66,
Subchapter C). (Section 10)

(2) Structures constructed in artificial
canals within principally residential
developments where the connection of
the canal to a navigable water of the
United States has been previously
authorized (see 33 CFR Part 322.5(g)).
(Section 10)

(3) The repair, rehabilitation, or
replacement of any previously
authorized, currently serviceable,
structure or fill, or of any currently
serviceable structure or fill constructed
prior to the requirement for
authorization, provided such repair,
rehabilitation, or replacement does not
result in a deviation from the plans of
the original structure or fill, and further
provided that the structure or fill has not
been put to uses differing from uses
specified for it in any permit authorizing
its original construction. Minor
deviations due to changes in materials
or construction techniques and which
are necessary to make repair,
rehabilitation, or replacement are
permitted. Maintenance dredging and
beach restoration are not authorized by
this nationwide permit. (Section 10 and
404)

(4) Fish and wildlife harvesting
devices and activities such as pound
nets, crab traps, eel pots, lobster traps,
duck blinds, and clam and oyster
digging. (Section 10)

(5) Staff gages, tide gages, water
recording devices, water quality testing
and improvement devices, and similar
scientific structures. (Section 10)

(6) Survey activities including core
sampling, seismic exploratory
operations, and plugging of seismic shot
holes and other exploratory-type bore
holes. Drilling of exploration-type bore
holes for oil and gas exploration is not
authorized by this nationwide permit;
the plugging of such holes is authorized.
(Sections 10 and 404).1 (7) Outfall structures and associated
intake structures where the effluent from
that outfall has been permitted under
the National Pollutant Discharge
Elimination System program (Section
402 of the Clean Water Act) (see 40 CFR
Part 122) provided that the district or
division engineer makes a determination
that the individual and cumulative
adverse environmental effects of the
structure itself are minimal in
accordance with § 330.7 (c)(2) and (d).
Intake structures per se are not
included-only those directly associated
with an outfall structure are covered by
this nationwide permit. This permit
includes minor excavation, filling and
other work associated with installation
of the intake and outfall structures.
(Sections 10 and 404)

(8) Structures for the exploration,
production, and transportation of oil,
gas, and minerals on the outer
continental shelf within areas leased for
such purposes by the Department of
Interior, Mineral Management Service,
provided those structures are not placed
within the limits of any designated
shipping safety fairway or traffic

separation scheme (where such limits
have not been designated or where
changes are anticipated, district
engineers will consider recommending
the discretionary authority provided by
330.8 of this Part, and further subject to
the provisions of the fairway regulations
in 33 CFR 322.5(1) (Section 10).

(9) Structures placed within anchorage
or fleeting areas to facilitate moorage of
vessels where such areas have been
established for that purpose by the U.S.
Coast Guard. (Section 10)

(10) Non-commercial, single-boat,
mooring buoys. (Section 10)

(11) Temporary buoys and markers
placed for recreational use such as
water skiing and boat racing provided
that the buoy or marker is removed
within 30 days after its use has been
discontinued. At Corps of Engineers
reservoirs, the reservoir manager must
approve each buoy or marker
individually. (Section 10)

(12) Discharge of material for backfill
or bedding for utility lines, including
outfall and intake structures, provided
there is no change in preconstruction
bottom contours (excess material must
be removed to an upland disposal area).
A "utility line" is defined as any pipe or
pipeline for the transportation of any
gaseous, liquid, liquifiable, or slurry
substance, for any purpose, and any
cable, line, or wire for the transmission
for any purpose of electrical energy,
telephone and telegraph messages, and
radio and television communication.
(The utility line and outfall and intake
structures will require a Section 10
permit if in navigable waters of the
United States. See 33 CFR Part 322. See
also paragraph (a)(7) of this section).
(Section 404)

(13) Bank stabilization activities
provided:

(i) The bank stabilization activity is
less than 500 feet in length;

(ii) The activity is necessary for
erosion prevention;

(iii) The activity is limited to less than
an average of one cubic yard per
running foot placed along the bank
within waters of the United States;

(iv) No material is placed in excess of
the minimum needed for erosion
protection;

(v) No material is placed in any
wetland area;

(vi) No material is placed in any
location or in any manner so as to
impair surface water flow into or out of
any wetland area;

(vii) Only clean material free of waste
metal products, organic materials,
unsightly debris, etc. is used; and

(viii) The activity is a single and
complete project. (Sections 10 and 404)
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(14) Minor road crossing fills including
all attendant features, both temporary
and permanent, that are part of a single
and complete project for crossing of a
non-tidal waterbody, provided that the
crossing is culverted, bridged or
otherwise designed to prevent the
restriction of, and to withstand,
expected high flows and provided
further that discharges into any
wetlands adjacent to the waterbody do
not extend beyond 100 feet on either
side of the ordinary high water mark of
that waterbody. A "minor road crossing
fill" is defined as a crossing that
involves the discharge of less than 200
cubic yards of fill material below the
plane of ordinary high water. The
crossing may require a permit from the
US Coast Guard if located in navigable
waters of the United States. Some road
fills may be eligible for an exemption
from the need for a Section 404 permit
altogether (see 33 CFR 323.4). District
engineers are authorized, where local
circumstances indicate the need, to
define the term "expected high flows"
for the purpose of establishing
applicability of this nationwide permit.
(Sections 10 and 404)

(15) Discharges of dredged or fill
material incidental to the construction of
bridges across navigable waters of the
United States, including cofferdams,
abutments, foundation seals, piers, and
temporary construction and access fills
provided such discharge has been
authorized by the US Coast Guard as
part of the bridge permit. Causeways
and approach fills are not included in
this nationwide permit and will require
an individual or regional Section 404
permit. (Section 404)

(16) Return water from an upland,
contained dredged material disposal
area (see 33 CFR 323.2(d)) provided the
state has issued a site specific or generic
certification under section 401 of the
Clean Water Act (see also 33 CFR
325.2(b)(1)). The dredging itself requires
a Section 10 permit if located in
navigable waters of the United States.
The return water or runoff from a
contained disposal area is
administratively defined as a discharge
of dredged material by 33 CFR 323.2(d)
even though the disposal itself occurs on
the upland and thus does not require a
section 404 permit. This nationwide
permit satisfies the technical
requirement for a section 404 permit for
the return water where the quality of the
return water is controlled by the state
through the section 401 certification
procedures. (Section 404)

(17) Fills associated with small
hydropower projects at existing
reservoirs where the project which

includes the fill is licensed by the
Federal Energy Regulatory Commission
(FERC) under the Federal Power Act of
1920, as amended; has a total generating
capacity of not more than 1500 kw (2,000
horsepower); qualifies for the short-form
licensing procedures of the FERC (see 18
CFR 4.61); and the district or division
engineer makes a determination that the
individual and cumulative adverse
effects on the environment are minimal
in accordance with § 330.7 (c)(2) and (d).
(Section 404)

(18) Discharges of dredged or fill
material into all waters of the United
States other than wetlands that do not
exceed ten cubic yards as part of a
single and complete project provided the
material is not placed for the purpose of
stream diversion. (Sections 10 and 404)

(19) Dredging of no more than ten
cubic yards from navigable waters of
the United States as part of a single and
complete project. This permit does not
authorize the connection of canals or
other artificial waterways to navigable
waters of the United States (see Section
33 CFR 322.5(g)). (Section 10)

(20) Structures, work, and discharges
for the containment and cleanup of oil
and hazardous substances which are
subject to the National Oil and
Hazardous Substances Pollution
Contingency Plan, (40 CFR Part 300),
provided the Regional Response Team
which is activated under the Plan
concurs with the proposed containment
and cleanup action. (Sections 10 and
404)

(21) Structures, work, discharges
associated with surface coal mining
activities provided they were authorized
by the Department of the Interior, Office
of Surface Mining, or by states with
approved programs under Title V of the
Surface Mining Control and Reclamation
Act of 1977; the appropriate district
engineer is given the opportunity to
review the Title V permit application
and all relevant Office of Surface
Mining or state (as the case may be)
documentation prior to any decision on
that application; and the district or
division engineer makes a determination
that the individual and cumulative
adverse effects on the environment from
such structures, work, or discharges are
minimal in accordance with § § 330.7 (c)
(2) and (3) and (d). (Sections 10 and 404)

(22) Minor work, fills, or temporary
structures required for the removal of
wrecked, abandoned, or disabled
vessels, or the removal of man-made
obstructions to navigation. This permit
does not authorize maintenance
dredging, shoal removal, or river bank
snagging. (Sections 10 and 404)

(23) Activities, work, and discharges
undertaken, assisted, authorized,
regulated, funded, or financed, in whole
or in part, by another federal agency or
department where that agency or
department has determined, pursuant to
the CEQ Regulation for Implementing
the Procedural Provisions of the
National Environmental Policy Act (40
CFR Part 1500 et seq.), that the activity,
work, or discharge is categorically
excluded from environmental
documentation because it is included
within a category of actions which
neither individually nor cumulatively
have a significant effect on the human
environment, and the Office of the Chief
of Engineers (ATTN: DAEN-CWO-N)
has been furnished notice of the
agency's or department's application for
the categorical exclusion and concurs
with that determination. Prior to
approval for purposes of this nationwide
permit of any agency's categorical
exlcusions, the Chief of Engineers will
solicit comments through publication in
the Federal Register. (Sections 10 and
404)

(24) Any activity permitted by a state
administering its own Section 404 permit
program for the discharge of dredged or
fill material authorized at 33 U.S.C.
1344(g)-fl) is permitted pursuant to
section 10 of the Rivers and Harbors Act
of 1899. Those activities which do not
involve a section 404 state permit are
not included in this nationwide permit
but many will be exempted by section
154 of Pub. L. 94-587. (See 33 CFR
322.3(a)(2)). (Section 10)

(25) Discharge of concrete into tightly
sealed forms or cells where the concrete
is used as a structural member which
would not otherwise be subject to Clean
Water Act jurisdiction. (Section 404)

(26) Discharges of dredged or fill
material into the waters listed in
paragraphs (a)(26) (i) and (ii) of this
section except those which cause the
loss or substantial adverse modification
of 10 acres or more of such waters of the
United States, including wetlands. For
discharges which cause the loss or
substantial adverse modification of 1 to
10 acres of such waters, including
wetlands, notification to the district
engineer is required in accordance with
section 330.7 of this section. (Section
404).

(i) Non-tidal rivers, streams, and their
lakes and impoundments, including
adjacent wetlands, that are located
above the headwaters.

(ii) Other non-tidal waters of the
United States, including adjacent
wetlands, that are not part of a surface
tributary system to interstate waters or
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navigable waters of the United States
(i.e., isolated waters).

(b) Conditions. The following special
conditions must be followed in order for
the nationwide permits identified in
paragraph (a) of this section to be valid:

(1) That any discharge of dredged or
fill material will not occur in the
proximity of a public water supply
intake.

(2) That any discharge of dredged or
fill material will not occur in areas of
concentrated shellfish production unless
the discharge is directly related to a
shellfish harvesting activity authorized
by paragraph (a)(4) of this section.

(3) That the activity will not
jeopardize a threatened or endangered
species as identified under the
Endangered Species Act (ESA), or
destroy or adversely modify the critical
habitat of such species. In the case of
federal agencies, it is the agencies'
responsibility to comply with the
requirements of the ESA. If the activity
may adversely affect any listed species
or critical habitat, the district engineer
must initiate Section 7 consultation in
accordance with the ESA. In such cases,
the district engineer may:

(i) Initiate section 7 consultation and
then, upon completion. authorize the
activity under the nationwide permit by
adding, if appropriate, activity specific
conditions, or

(ii) Prior to or concurrent with section
7 consultation he may recommend
discretionary authority (See section
330.8) or use modification, suspension,
or revocation procedures (See 33 CFR
325.7).

(4) That the activity shall not
significantly disrupt the movement of
those species of aquatic life indigenous
to the waterbody (unless the primary
purpose of the fill is to impound water),:

(5) That any discharge of dredged or
fill material shall consist of suitable
material free from toxic pollutants (see
section 307 of the Clean Water Act) in
toxic amounts;

(6) That any structure or fill
authorized shall be properly maintained.

(7) That the activity will not occur in a
component of the National Wild and
Scenic River System; nor in a river
officially designated by Congress as a
"study river" for possible inclusion in
the system, while the river is in an
official study status;

(8) That the activity shall not cause an
unacceptable interference with
navigation;

(9) That, if the activity may adversely
affect historic properties which the
National Park Service has listed on, or
determined eligible for listing on, the
National Register of Historic Places, the
permittee will notify the district

engineer. If the district engineer
determines that such historic properties
may be adversely affected, he will
provide the Advisory Council on
Historic Preservation an opportunity to
comment on the effects on such historic
properties or he will consider
modification, suspension, or revocation
in accordance with 33 CFR 325.7.
Furthermore, that, if the permittee before
or during prosecution of the work
authorized, encounters a historic
property that has not been listed or
determined eligible for listing on the
National Register, but which may be
eligible for listing in the National
Register, he shall immediately notify the
district engineer

(10) That the construction or operation
of the activity will not impair reserved
tribal rights, including, but not limited
to, reserved water rights and treaty
fishing and hunting rights;

(11) That in certain states, an
individual state water quality
certification must be obtained or waived
(See § 330.9);

(12) That in certain states, an
individual state coastal zone
management consistency concurrence
must be obtained or waived (See
§ 330.10);

(13) That the activity will comply with
regional conditions which may have
been added by the division engineer.
(See § 330.8(a)); and

(14) That the management practices
listed in § 330.6 of this part shall be
followed to the maximum extent
practicable.

(c) Further information. (1) District
engineers are authorized to determine if
an activity complies with the terms and
conditions of a nationwide permit unless
that decision must be made by the
division engineer in accordance with
§ 330.7.

(2) Nationwide permits do not obviate
the need to obtain other Federal, state or
local authorizations required by law.

(3) Nationwide permits do not grant
any property rights or exclusive
privileges.

(4) Nationwide permits do not
authorize any injury to the property or
rights of others.

(5) Nationwide permits do not
authorize interference with any existing
or proposed Federal project.

(d) Modfication, Suspension or
Revocation of Nationwide Permits. The
Chief of Engineers may modify, suspend,
or revoke nationwide permits in
accordance with the relevant
procedures of 33 CFR 325.7. Such
authority includes, but is not limited to:
adding individual, regional, or
nationwide conditions; revoking
authorization for a category of activities

or a category of waters by requiring
individual or regional permits; or
revoking an authorization on a case-by-
case basis. This authority is not limited
to concerns for the aquatic environment
as is the discretionary authority in
§ 330.8.

§ 330.6 Management practices.
(a) In addition to the conditions

specified in § 330.5 of this Part, the
following management practices shall
be followed, to the maximum extent
practicable, in order to minimize the
adverse effects of these discharges on
the aquatic environment. Failure to
comply with these practices may be
cause for the district engineer to
recommend, or the division engineer to,
take, discretionary authority to regulate
the activity on an individual or regional
basis pursuant to § 330.8 of this Part.

(1) Discharges of dredged or fill
material into waters of the United States
shall be avoided or minimized through
the use of other practical alternatives.

(2) Discharges in spawning areas
during spawning seasons shall be
avoided.

(3) Discharges shall not restrict or
impede the movement of aquatic species
indigenous to the waters or the passage
of normal or expected high flows or
cause the relocation of the water (unless
the primary purpose of the fill is to
impound waters).

(4) If the discharge creates an
impoundment of water, adverse impacts
on the aquatic system caused by the
accelerated passage of water and/or the
restriction of its flow shall be
minimized.

(5) Discharge in wetlands areas shall
be avoided.

(6) Heavy equipment working in
wetlands shall be placed on mats.

(7) Discharges into breeding areas for
migratory waterfowl shall be avoided.

(8) All- temporary fills shall be
removed in their entirety.

§ 330.7 Notification procedures.
(a) The general permittee shall not

begin discharges requiring pre-discharge
notification pursuant to the nationwide
permit at § 330.5(a)(26):

(1) Until notified by the district
engineer that the work may proceed
under the nationwide permit with any
special conditions imposed by the
district or division engineer; or

(2) If notified by the district or
division engineer that an individual
permit may be required; or

(3) Unless 20 days have passed from
receipt of the notification by the district
engineer and no notice has been
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received from the district or division
engineer.

(b) Notification pursuant to the
nationwide permit at § 330.5(a)(26) must
be in writing and include the
information listed below. Notification is
not an admission that the proposed
work would result in more than minimal
impacts to waters of the United States; it
simply allows the district or division
engineer to evaluate specific activities
for compliance with general permit
criteria.

(1) Name, address, and phone number
of the general permittee;

(2) Location of the planned work;
(3) Brief description of the proposed

work, its purpose, and the approximate
size of the waters, including wetlands,
which would be lost or substantially
adversely modified as a result of the
work; and

(4) Any specific information required
by the nationwide permit and any other
information that the permittee believes
is appropriate.

(c) District engineer review of
notification. Upon receipt of
notification, the district engineer will
promptly review the general permittee's
notification to determine which of the
following procedures should be
followed:

(1) If the nationwide permit at
§ 330.5(a)(26) is involved and the district
engineer determines either, (i) the
proposed activity falls within a class of
discharges or will occur in a category of
waters which has been previously
identified by the Regional
Administrator, Environmental Protection
Agency; the Regional Director, Fish and
Wildlife Service; the Regional Director,
National Marine Fisheries Service; or
the heads of the appropriate state
natural resource agencies as being of
particular interest to those agencies; or
(ii) the particular discharge has not been
previously identified but he believes it
may be of importance to those agencies,
he will promptly forward the
notification to the division engineer and
the head and appropriate staff officials
of those agencies to afford those-
agencies an adequate opportunity before
such discharge occurs to consider such
notification and express their views, if
any, to the district engineer concerning
whether individual permits should be
required.

(2) If the nationwide permits at
§ 330.5(a) (7), (17], or (21) are involved
and the Environmental Protection
Agency, the Fish and Wildlife Service,
the National Marine Fisheries Service or
the appropriate state natural resource or
water quality agencies forward concerns
to the district engineer, he will forward
those concerns to the division engineer

together with a statement of the factors
pertinent to a determination of the
environmental effects of the proposed
discharges, including those set forth in
the 404(b)(1) guidelines, and his views
on the specific points raised by those
agencies.

(3) If the nationwide permit at
§ 330.5(a)(21) is involved the district
engineer will give notice to the
Environmental Protection Agency and
the appropriate state water quality
agency. This notice will include as a
minimum the information required by
paragraph (b) of this section.

(d) Division engineer review of
notification. The division engineer will
review all notifications referred to him
in accordance with paragraph (c)(1) or
(c)(2) of this section. The division
engineer will require an individual
permit when he determines that an
activity does not comply with the terms
or conditions of a nationwide permit or
does not meet the definition of a general
permit (see 33 CFR 322.2(f) and 323.2(n))
including discharges under the
nationwide permit at § 330.5(a)(26)
which have more than minimal adverse
environmental effects on the aquatic
environment when viewed either
cumulatively or separately. In reaching
his decision, he will review factors
pertinent to a determination of the
environmental effects of the proposed
discharge, including those set forth in
the 404(b)(1) guidelines, and will give
full consideration to the views, if any, of
the federal and state natural resource
agencies identified in paragraph (c) of
this section. If the division engineer
decides that an individual permit is not
required, and a federal or appropriate
state natural resource agency has
indicated in writing that an activity may
result in more than minimal adverse
environmental impacts, he will prepare
a written statement, available to the
public on request, which sets forth his
response to the specific points raised by
the commenting agency. When the
division engineer reaches his decision
he will notify the district engineer, who
will immediately notify the general
permittee of the division engineer's
decision.

§ 330.8 Discretionary authority.
Except as provided in paragraphs (c)

(2) and (d) of this section, division
engineers on their own initiative or upon
recommendation of a district engineer
are authorized to modify nationwide
permits by adding regional conditions or
to override nationwide permits by
requiring individual permit applications
on a case-by-case basis, for a category
of activities, or in specific geographic
areas. Discretionary authority will be

based on concerns for the aquatic
environment as expressed in the
guidelines published by EPA pursuant to
section 404(b)(1). (40 CFR Part 230)

(a) Activity Specific conditions.
Division engineers are authorized to
modify nationwide permits by adding
individual conditions on a case-by-case
basis applicable to certain activities
within their division. Activity specific
conditions may be added by the District
Engineer in instances where there is
mutual agreement between the district
engineer and the permittee. Furthermore,
district engineers will condition NWPs
with conditions which have been
imposed on a state section 401 water
quality certification issued pursuant to
§ 330.9 of this Part.

(b) Regional conditions. Division
engineers are authorized to modify
nationwide permits by adding
conditions on a generic basis applicable
to certain activities or specific
geographic areas within their divisions.
In developing regional conditions,
division and district engineers will
follow standard permit processing
procedures as prescribed in 33 CFR Part
325 applying the evaluation criteria of 33
CFR Part 320 and appropriate parts of 33
CFR Parts 321, 322, 323, and 324.
Division and district engineers will take
appropriate measures to inform the
public of the additional conditions.

(c) Individual permits-f1) Case-by-
Case. In nationwide permit cases where
additional individual or regional
conditioning may not be sufficient to
address concerns for the aquatic
environment or where there is not
sufficient time to develop such
conditions under paragraphs (a) or (b) of
this section, the division engineer may
suspend use of the nationwide permit
and require an individual permit
application on a case-by-case basis. The
district engineer will evaluate the
application and will either issue or deny
a permit. However, if at any time the
reason for taking discretionary authority
is satisfied, then the division engineer
may remove the suspension, reactivating
authority under the nationwide permit.
Where time is of the essence, the district
engineer may telephonically recommend
that the division engineer assert
discretionary authority to require an
individual permit application for a
specific activity. If the division engineer
concurs, he may orally authorize the
district engineer to implement that
authority. Oral authorization should be
followed by written confirmation.

(2) Category. Additionally, after
notice and opportunity for public
hearing, division engineers may decide
that individual permit applications
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should be required for categories of
activities, or in specific geographic
areas. However, only the Chief of
Engineers may modify, suspend, or
revoke nationwide permits' on a
statewide or nationwide basis. The
division engineerwill announce the
decision to persons affected by the
action. The' district engineer will then
regulate the activity or activities by
processing an application(s) for an
individual permit(s) pursuant to33 CFR
Part 325.

(d) For the nationwide permit found at
§ 330.5(a)(26), after the applicable
provisions of § 330.7(a) (1) and (3) have
been satisfied, the permittee's right to
proceed under the general permit may
be modified, suspended, or revoked only
in accordance with the procedure set
forth in 33 CFR 325.7.

(e) A copy of all modifications or
revocations of activities covered by
nationwide permits will be forwarded to
the Office of the Chief of Engineers,
ATTN: DAEN-CWO-N.

§ 330.9 State water quality certification.
(a) State water quality certification is

required for nationwide permits which
may result in any discharge into waters
of the United States. If a state issues a
water quality certification which
includes special conditions, the district
engineer will add these conditions as
conditions of the nationwide permit in.
that state. However, if such conditions
do not comply with the provisions of 33
CFR 325.4 or if a state denies a required
401 certification for a particular
nationwide permit, authorization for all
discharges covered by the nationwide
permit within the state is denied without
prejudice until the state issues an
individual or generic water quality
certification or waives its right to do so.
A district engineer will not process an
individual permit application .for an
activity for which authorization has
been denied without prejudice under the
nationwide permit program. However, if
the division engineer determines that it
would otherwise be appropriate to
exercise his discretionary authority,
pursuant to § 330.8, to override the
nationwide permit or permits in.
question, he may do so, and the district
engineer may proceed with the
processing of individual permit
applications. In instances where a state
has denied the 401 water quality
certification for discharges under a
particular nationwide permit, applicants
must furnish the district engineer with
an individual or generic 401 certification
or a copy of the application to the state
for the certification. if a state fails to act
within a reasonable period of time (see
§ 325.2(b)(1)(ii)), a waiver will be

presumed. Upon receipt of an individual
or generic certification or a waiver of
certification, the proposed work is
authorized under the nationwide permit.
If a state issues a conditioned individual
certification, the district engineer will
include those conditions that comply
with 33 CFR 325.4 as special conditions
of the nationwide permit (see 33 CFR
Part 330.8(a)) and notify the applicant
that the work is authorized under the
nationwide permit provided all
conditions are met.

(b) Certification requirements for
nationwide permits fall into the
following general categories:

(1) No certification required.
Nationwide permits numbered 1, 2, 4, 5,
8, 9, 10, 11, and 19 do not involve
activities which may result in a
discharge and therefore 401 certification
is not applicable.

(2) Certification sometimes required.
Nationwide permits numbered 3, 6, 7, 13,
20, 21, 22, and 23 each involve various
activities, some of which may result in a
discharge and require certification, and
others of which do not. State denial of
certification for any specific nationwide
permit in this category affects only those
activities involving discharges. Those
not involving discharges remain in
effect.

(3) Certification required. Nationwide
permits numbered 12, 14, 15, 16, 17, 18,
24, 25, and 26 involve activities which
would result in discharges and therefore
401 certification is required.

(c) District engineers will take
appropriate measures to inform the
public of which waterbodies or regions
within the state, and for which
nationwide permits, an individual 401
water quality certification is required.

§ 330.10 Coastal zone management
consistency determination.

In instances where a state has not
concurred that a particular nationwide
permit is consistent with an approved
coastal zone management plan,
authorization for all activities subject to
such nationwide permit within or
affecting the state coastal zone agency's
area of authority is denied without
prejudice until the applicant has
furnished to the district engineer a
coastal zone management consistency
determination pursuant to section 307 of
the Coastal Zone Management Act and
the state has concurred in it. If a state
does not act on an applicant's
consistency statement within six months
after receipt by the state, consistency
shall be presumed. District engineers
will take appropriate measures to inform
the public of which waterbodies or
regions within the state, and for which
nationwide permits, such individual

consistency determination is required.
District engineers will not process any
permit application for an activity which

, has been denied without prejudice
under the nationwide permit program.
However, if the division engineer
determines that it would otherwise be
appropriate to exercise his discretionary
authority, pursuant to § 330.8, to
override the nationwide permit or
permits in question, he may do so, and
the district engineer may proceed with
the processing of individual permit
applications.

§ 330.11 Nationwide permit verification.
(a) General permittees may, and in

some cases must, request from a district
engineer confirmation that an activity
complies with the terms and conditions
of a nationwide permit. District
engineers will respond promptly to such
requests. The response will state that
the verification is valid for a period of
no more than two years or a lesser
period of time if deemed appropriate.
Section 330.12 takes precedence over
this section, therefore, it is incumbent
upon the permittee to remain informed
of changes to nationwide permits.

(b) If the district engineer decides that
an activity does not comply with the
terms or- conditions of a nationwide
permit, he will so notify the person
desiring to do the work and indicate that
an individual permit is required (unless
covered by a regional permit).

(c) If the district engineer decides that
an activity does comply with the terms
and conditions of a nationwide permit
he will so notify the general permittee.
In such cases, as with any activity
which qualifies under a nationwide
permit, the general permittee's right to
proceed with the activities under the
nationwide permit may be modified,
suspended, or revoked only in
accordance with the procedures of 33
CFR 325.7.

§ 330.12 Expiration of nationwide permits.
The Chief of Engineers will review

nationwide permits on a continual basis,
and will decide to either modify, reissue
(extend) or revoke the permits at least
every five years. If a nationwide permit
is not modified or reissued within five
years of publication in the Federal
Register, it automatically expires and
becomes null and void. Authorization of
activities which have commenced or are
under contract to commence in reliance
upon a nationwide permit will remain in
effect provided the activity is completed
within twelve months of the date a
nationwide permit has expired or was
revoked unless discretionary permit
authority has been exercised in
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accordance with § 330.8 of this Part or
modification, suspension, or revocation
procedures are initiated in accordance
with the relevent provisions of 33 CFR
325.7. Activities completed under the
authorization of a nationwide permit
which was in effect at the time the
activity was completed continue to be
authorized by that nationwide permit.

[FR Doc. 86-25301 Filed 11-12-86; 8:45 amj
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 PUBLIC NOTICE 
Application for Permit and to 
 Alter Federally  

 Authorized Projects 
Issue Date: July 26, 2019 

Expiration Date: August 24, 2019 
US Army Corps of Engineers No: NWP-2017-41 

30-Day Notice                           Oregon Department of State Lands No: APP0060697  
 
Interested parties are hereby notified the U.S. Army Corps of Engineers, Portland 
District (Corps) has received supplemental information related to an application for a 
Department of the Army permit and permission for certain work in waters of the United 
States, as described below and shown on the attached plans.  The Corps is soliciting 
comments on the supplemental proposed work.   
 
Applicant: Jordan Cove Energy Project L.P. &  
  Pacific Connector Gas Pipeline LP 
  Attention: Ms. Natalie Eades 
  111 SW 5th Ave. 
  Portland, Oregon 97204 
  Email: neades@pembina.com 
  Telephone:  (971) 940-7800 
 
Applicant’s Agent:  Jordan Cove Energy Project L.P. &  
  Pacific Connector Gas Pipeline LP 
  Attention: Mr. Derik Vowels 
  111 SW 5th Ave. 
  Portland, Oregon 97204 
  Email: dvowels@pembina.com 
  Telephone:  (971) 940-7800 
 
Original Public Notice:  The Corps previously issued a public notice for this project on 
May 22, 2018.  View the Corps original public notice regarding the applicant’s permit 
application at this webpage:  
www.nwp.usace.army.mil/Missions/Regulatory/Notices/Article/1529167/nwp-2017-41/  
 
Location:  The Jordan Cove Liquefied Natural Gas (JCLNG) facility would be located 
on the North Spit of Coos Bay, near North Bend, Coos County, Oregon.  The associated 
Pacific Connector Gas Pipeline (PCGP) pipeline would originate near Malin, Klamath 
County, Oregon, and span Klamath, Jackson, Douglas and Coos Counties, terminating 
at the JCLNG facility. 
 
Waterway:  The additional and revised project components occur within Coos Bay and 
waterways located along the pipeline route.  The wetland boundaries and locations of 
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ordinary high water mark, mean high water, and/or high tide line shown on the project 
drawings have not yet been verified by the Corps.  If the Corps determines the 
boundaries of the wetland/waters are substantially inaccurate a new public notice may 
be published. 
 
Description of Additional Project Components and/or Revisions:  Since issuance 
of our original public notice for the project the applicant has identified the following 
additional and revised impacts to waters of the United States.   
 
Pile Dike Rock Apron:  The applicant would discharge approximately 6,500 cubic yards 
of rock below the high tide line of Coos Bay to construct a submerged rock apron 
located southwest of the proposed marine slip and access channel (Drawings 1-3).  The 
rock apron would measure 50-feet wide, three feet in height, and 1,100-feet long.  The 
rock would measure approximately 6 to 22-inches in diameter.  The purpose of the rock 
apron is to arrest channel slope migration to the northwest.  The construction of the rock 
apron would result in a permanent impact to 1.21-acres of intertidal habitat and 0.34-
acres of shallow subtidal habitat, as well as permanent loss of 0.24-acres of eelgrass.  
The applicant would construct the rock apron with a floating barge by placing the rock 
into the water column with a crane mounted on the barge.  However, if unavailable, the 
applicant would construct a portion of the rock apron with heavy equipment such as 
excavators working at low tide in the intertidal zone.  The applicant would construct the 
rock apron over several months during the Oregon Department of Fish & Wildlife 
preferred in-water work window for the Coos Bay estuary (October 1 to February 15) or 
under an approved in-water work window variance.   
 
Marine slip sheetpile extension:  The applicant would conduct work above and below 
the mean high water mark of Coos Bay to extend the western extent of the proposed 
marine slip sheetpile bulkhead by 100-feet (yellow area in Drawing 3).  This extension is 
proposed to ensure channel side slope stabilization, minimizing potential effects to the 
integrity or use of the proposed marine slip.   
 
Temporary dredged material off-loading area relocation:  The applicant would relocate a 
proposed temporary dredged material offloading area near the Al Pierce Company 
(APCO) dredged material disposal sites to conform to local land use zoning 
designations (Drawings 1 and 4).  The relocation of the dredge offload area would result 
in a temporary impact of 0.03-acre of deep subtidal habitat due to placement of the 
pipeline on substrate and from the construction of 16 temporary pilings each measuring 
24-inches in diameter.  The pilings would be driven with vibratory and/or impact hammer 
methods.  The relocation of this off-loading area and, subsequently, a dredged material 
transfer pipeline, would decrease temporary impacts to deep subtidal habitat and would 
reduce temporary impacts to approximately 0.03-acre of eelgrass.  The applicant would 
remove the pilings and pipeline at the conclusion of the initial capital dredging. 
 
Temporary dredged material pipeline routing for Navigation Reliability Improvement 
(NRI) area dredging:  The applicant proposes two options to route temporary dredged 
material pipelines to minimize project impacts to recreational and commercial navigation 
and aquatic habitat near NRI dredge area 1, 2 and 3 (Drawing 4).  Dredged material 
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would be hydraulically pumped to the APCO dredged material disposal sites.  The first 
option the applicant has identified is to utilize a floating pipeline which would be 
uncoupled to allow passage of deep draft vessels.  The floating pipeline would not be 
uncoupled for recreational vessels.  The applicant would divert recreational vessels 
around this section of floating pipeline in an area of sufficient water depth.   
 
The second option the applicant has identified is to place a submerged pipeline along 
the western side of the Coos Bay Federal Navigation Channel (Coos Bay Channel) to 
transport dredged material from NRI dredge areas 2 and 3 and across the Coos Bay 
Channel near NRI dredge area 4 where the Coos Bay Channel is deep enough to 
maintain adequate vessel underkeel clearance.  Under this proposal, the pipeline would 
be elevated at fixed locations on barges which would employ dredged material booster 
pumps to transfer dredged material to APCO dredged material disposal sites as 
described on Drawing 1.  The construction of a submerged pipeline would result in 
temporary impacts to approximately 0.05-acres of intertidal habitat, 0.03-acres of 
shallow subtidal habitat, and 0.03-acre of eelgrass, representing no change in impact 
from the applicant’s current proposal.  Temporary impacts to deep subtidal habitat from 
a submerged pipeline would increase from approximately 2.93-acres to 12.83-acres in 
total.  
 
Kentuck Mitigation Site temporary dredged material pipeline relocation:  The applicant 
proposes to relocate the Kentuck Mitigation Site temporary dredged material pipeline to 
avoid and/or minimize impacts to eelgrass, mudflats, and archeological resources 
(Drawing 5).  The relocation of this temporary pipeline would result in an additional 
impact of 0.001-acre of intertidal habitat and 0.64-acre of shallow subtidal habitat.  
Temporary impacts to deep subtidal habitat would be reduced by approximately 0.62-
acre to 1.54-acres total.  Temporary impacts to eelgrass would decrease from 0.024-
acre to 0.023-acre.  
 
Eelgrass mitigation, salvage and transplanting:  The applicant has identified the 
construction of the marine access channel, pile dike rock apron, and use of temporary 
dredge pipelines to transfer dredged material would result in the permanent loss of 
2.14-acres of eelgrass and would temporarily impact 0.66 acres of eelgrass.  
Permanent eelgrass impacts would occur from direct loss during dredge and fill 
activities.  Temporary eelgrass impacts would occur from barge staging to construct the 
pile dike rock apron and from dredge pipelines used to transfer dredged material from 
the Eelgrass Mitigation Site, to the APCO sites, and to the Kentuck Mitigation Site.  The 
applicant has revised their proposed compensatory mitigation plan related to eelgrass 
impacts and mitigation.  The applicant would construct a 9.34-acre eelgrass mitigation 
site by grading a 6.78-acre site to support the development of 2.71-acres of eelgrass.  
The proposed mitigation site would be dredged from an elevation of +2.7-feet Mean 
Lower Low Water (MLLW) datum to -0.28 to -1.28-feet MLLW depth.  The applicant 
would salvage approximately 2.14-acres of existing eelgrass from the proposed marine 
slip and rock apron location, relocating this eelgrass to two transplant areas measuring 
approximately 0.9-acres and 1.2-acres in size respectively (Drawing 6).  The applicant 
would remove approximately 530 cy of sand and silt soil around the eelgrass to be 
salvaged; the majority of the soil would remain at the location where it was removed.  
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The applicant does not propose to grade the two transplant areas when planting 
salvaged eelgrass.  The applicant’s purpose for transplanting eelgrass to these 
temporary transplant areas is to allow the eelgrass to over-winter for one to two 
seasons while their permanent eelgrass mitigation site is constructed and stabilizes.  In 
addition to transplanting eelgrass from the marine slip and pile dike rock apron area, the 
applicant would obtain approximately 0.15-acre of eelgrass from an existing 18.6-acre 
eelgrass donor bed located approximately 1,500-feet southwest of the proposed 
Eelgrass Mitigation Site.    
 
South Dunes site fence construction:  The applicant would discharge approximately five 
cubic yards of concrete fill within a wetland to form structural supports for the 
construction of perimeter fence at their South Dunes Site (Drawing 7).  The fence would 
measure eight feet tall and approximately 3,688-feet in length and would be located 
along the eastern extent of the South Dunes site.  Approximately 70-feet of the fence 
would be constructed in a wetland.  The concrete footings would measure one square 
foot in size and three feet in depth and would be spaced ten feet apart.  The 
construction of the fence would result in the permanent loss of 0.1-acre of palustrine 
forested wetland.  
 
TransPacific Parkway/U.S. Highway 101 Intersection widening:  The applicant would 
widen the intersection of U.S. Highway 101 and TransPacific Parkway to construct a 
turning lane to control traffic entering U.S. Highway 101 (Drawing 8).  Widening of 
TransPacific Parkway would result in the permanent loss of approximately 0.51-acres of 
intertidal habitat though the discharge of rock fill material below the high tide line of 
Haynes Inlet located north of the current alignment of the roadway.  The applicant would 
isolate the roadway widening work area by constructing a temporary 712-foot long pile 
supported sheetpile wall located north of the current alignment of the roadway.  The 
applicant would install approximately 1,150 14-inch diameter temporary untreated 
wooden pilling using both vibratory and impact hammer methods.  Sheetpile wall 
installation is expected to occur at low tide when standing water is not present at the 
site.  Pile driving and fill placement would occur within the isolated work area.  Following 
completion of the road widening project component the applicant would cut the 
temporary sheetpile at the mudline and remove it from the waterway.  
 
Federal Energy Regulatory Commission (FERC)-recommended pipeline route 
variations: 
 
Per the Draft Environmental Impact Statement (EIS) issued March 29, 2019, the FERC 
has recommended the applicant adopt three pipeline route variations which affect 
waters of the U.S. and which offer an environmental advantage to the applicant’s 
proposed route.  The route variations are discussed below and referenced in Drawing 9.  
The applicant has notified the Corps they have adopted the East Fork Cow Creek 
(EFCC) Variation and Pacific Crest Trail (PCT) Variation pipeline route variations.    
 

Blue Ridge Variation:  Based on comments received during EIS scoping and 
concerns expressed by the Bureau of Land Management regarding steep 
topography, late-successional old-growth (LSOG), and potential impacts on 
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threatened and endangered terrestrial species, the FERC evaluated an 
alternative between mile post (MP) 11 and 25 referred to as the Blue Ridge 
Variation (Drawing 10).  The FERC’s preliminary conclusion in recommending 
the applicant adopt the Blue Ridge variation is based primarily in the variation’s 
ability to reduce long-term permanent impacts to LSOG habitat.  The Blue Ridge 
variation is approximately 15.2-miles long which is approximately 1.2-miles 
longer than the applicant’s proposed route.  The Blue Ridge variation would 
deviate from the applicant’s proposed route near MP 11 just south of the Coos 
River, continue southwest across Catching Slough, turn south/southeast, and 
generally co-located with an existing utility right-of-way before rejoining the 
proposed route near MP 25.  The Blue Ridge variation would affect an additional 
14-acres of land and would more than double the number of private parcels 
crossed by the pipeline route (24 to 53 parcels).  The Blue Ridge variation would 
increase the number of intermittent waterbodies crossed by the pipeline from five 
to 29 and number of perennial waterbodies crossed by the pipeline from three to 
30.  The length of wetland crossed as a result of the Blue Ridge variation would 
reduce from two acres to 1.9-acres.   
 
EFCC Variation:  In consultation with the U.S. Forest Service (USFS), the FERC 
evaluated a pipeline route variation between MP 109.7 and 109.8 which is 
considered a modified EFCC crossing (Drawing 11).  The purpose of the 
recommended variation is to avoid construction of the pipeline parallel between 
upper reaches of perennial streams at their crossings.  The route variation 
incorporates pipeline crossings which are located perpendicular to the tributaries, 
reducing the risk of site destabilization and increasing the likelihood of successful 
stream channel restoration post-construction.  The EFCC variation is the same 
length as the applicant’s previously proposed route and would result in the same 
number of waterbodies crossed, but at different locations.  The EFCC variation 
would result in less land disturbance (0.12-acre) than the applicant’s previously 
proposed route because of reductions in surface width disturbance associated 
with pipeline waterbody crossings (95-feet down to 75-feet).  The EFCC variation 
would affect slightly less old growth forest and northern spotted owl suitable 
habitat than the applicant’s previously proposed route.  The applicant has 
submitted this variation to the Corps as part of their revised project design. 
 
PCT Variation:  In consultation with the USFS, the FERC evaluated an 
alternative crossing location of the PCT (Drawing 12).  The purpose of the 
recommended variation is to minimize potential impacts on trail users by 
realigning the pipeline to an area of the trail that is adjacent to existing land 
disturbance related to USFS road 3720-700.  The PCT variation would avoid 
impacting old growth forest and a recreation corridor, and would reduce visual 
impacts to trail users.  The PCT variation would be slightly longer than the 
applicant’s previously proposed route (0.12-acre) resulting in a larger 
construction ROW footprint (~1.5-acres).  In addition, the PCT variation would 
cross one headwater stream whereas the applicant’s previously proposed route 
crossed zero streams at the route variation location.  The applicant has 
submitted this variation to the Corps as part of their revised project design. 
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Culvert installation and/or replacements:  The applicant would permanently install 
and/or extend 13 culverts within waterways as part of access road improvements to 
facilitate vehicle, equipment, and project materials access to the pipeline location 
(Drawing 13, 14).  Existing culvert sizes vary from 24 to 36-inches in diameter and vary 
in length.  The applicant would install plastic or metal pipe culverts where culverts 
currently do not exist.  These culverts would measure approximately 18 to 60-inches in 
diameter and 24 to 80-feet in length.  Culvert installation and/or extension actions would 
permanently impact approximately 573 linear feet of waterways in total.   
 
Authority:  As identified in the Corps original public notice for the project dated May 22, 
2018, the proposed project will be evaluated under the following: 
 
 Section 10, Rivers and Harbors Act 1899 (33 U.S.C. 403), for work in or affecting 
navigable waters of the United States. 
 
 Section 14, Rivers and Harbors Act 1899 (33 U.S.C. 408) (referred to as “Section 
408”), for work to alter a Corps civil works project.  An alteration is defined as any action 
that builds upon, alters, improves, moves, occupies or otherwise affects the usefulness, 
or the structural or ecological integrity of a Corps federally authorized project.  The 
proposed project may alter the following Federally authorized projects:   
 

 The Federal navigation channel in Coos Bay both during construction and 
permanently; 

 The Federal navigation channel in the Coos River both during construction and 
permanently; 

 The Federal pile dike structure west of the proposed slip both during construction 
and permanently; 

 A 40-acre multi-use U.S. Army Corps of Engineers real estate easement located 
partially within the proposed LNG Terminal tank site; 

 
 Section 404, Clean Water Act (33 U.S.C. 1344), for discharge of dredged or fill 
material into waters of the United States. 
  
Clean Water Act Section 404(b)(1) Guidelines:  The described supplemental 
discharges will be evaluated for compliance with guidelines promulgated by the U.S. 
Environmental Protection Agency under authority of Section 404(b)(1) of the Clean 
Water Act.  The 404(b)(1) Guidelines are the substantive criteria used in evaluating 
discharges of dredged or fill material into waters of the United States.  The source of the 
fill material would be clean rock and concrete.  The source of dredged material would be 
soil, sand and silt.  The Corps will evaluate any other proposed fill material sources (i.e., 
borrow site) prior to finalizing a permit decision. 
 
Water Quality Certification:  Section 401 of the Clean Water Act (33 U.S.C. 1341) 
requires applicants to obtain a water quality certification for proposed discharges into 
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waters of the United States.  A permit for the described work will not be issued until 
certification has been issued or is waived from the certifying state.   
 
Coastal Zone Management: Section 307(c) of the Coastal Zone Management Act of 
1972, as amended (16 U.S.C. 1456(c), requires non-Federal applicants seeking a 
federal license or permit to conduct any activity occurring in or affecting the coastal 
zone to obtain a Consistency Certification which indicates the activity conforms with the 
State’s Coastal Zone Management Program.  The applicant believes the proposed 
project would comply with and be conducted in a manner consistent with the Oregon 
Ocean and Coastal Management Program.   
 
EIS:  The applicant has applied to the FERC for approval, pursuant to the Natural Gas 
Act, to construct and operate a liquefied natural gas terminal and natural gas pipeline.  
The FERC is the lead federal agency developing an EIS for the project pursuant to the 
National Environmental Policy Act (NEPA).  The Corps is a cooperating agency 
assisting the FERC in the development of the EIS.  The FERC issued a Draft EIS for the 
project on March 29, 2019.   View the FERC’s Draft EIS at this webpage:  
https://www.ferc.gov/industries/gas/enviro/eis/2019/03-29-19-DEIS.asp 
 
The FERC is recognized as the lead federal agency for compliance with the 
Endangered Species Act, Magnuson-Stevens Fishery Conservation and Management 
Act (Essential Fish Habitat), and National Historic Preservation Act.  
 
Drawings:  Fourteen (14) drawings are attached and labeled Corps No. NWP-2017-41.  
Copies of this public notice, which have been mailed or otherwise physically distributed, 
feature project drawings in black and white.  The electronic version features those 
drawings in color, which we think more accurately illustrates the proposed project.  To 
access the electronic version of this public notice, go to the Portland District Regulatory 
website at http://www.nwp.usace.army.mil/Missions/Regulatory and select Regulatory 
Public Notices from the list of Regulatory pages. 
 
Public Hearing:  Any person may request in writing within the comment period 
specified in this notice that a public hearing be held to consider this application.  
Requests for public hearings shall state with particularity the reasons for holding a 
public hearing. 
 
Evaluation:  The decision whether to issue a permit will be based on an evaluation of 
the probable impact, including cumulative impacts, of the described activity on the 
public interest.  That decision will reflect the national concern for both protection and 
utilization of important resources.  The benefit, which reasonably may be expected to 
accrue from the described activity, must be balanced against its reasonably foreseeable 
detriments.  All factors, which may be relevant to the proposal will be considered 
including the cumulative effects thereof; among those are conservation, economics, 
aesthetics, general environmental concerns, wetlands, historic properties, fish and 
wildlife values, flood hazards, floodplain values, land use, navigation, shoreline erosion 
and accretion, recreation, water supply and conservation, water quality, energy needs, 
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safety, food and fiber production, mineral needs, consideration of property ownership 
and, in general, the needs and welfare of the people. 
 
The Corps is soliciting comments from the public; Federal, state, and local agencies and 
officials; Indian Tribes; and other interested parties in order to consider and evaluate the 
impacts of the proposed activity.  Any comments received will be considered by the 
Corps to determine whether to allow an alteration of a federally authorized project or to 
issue, modify, condition or deny a permit for this proposal.  To make this decision, 
comments are used to assess impacts on endangered species, historic properties, 
water quality, general environmental effects, and the other public interest factors listed 
above.  Comments are also used to determine the need for a public hearing and to 
determine the overall public interest of the proposed activity. 
 
Submitting Comments:  Interested parties are invited to provide comments on the 
proposed project.  Comments may be submitted by conventional mail or email.  All 
comments received will be considered in determining whether authorizing the work 
would be contrary or injurious to the public interest or would impair the usefulness of the 
Federal project.   
 
Either conventional mail or e-mail comments must include the Corps reference number 
as shown on page 1 and include the commenter’s name and address.  In order to be 
accepted, e-mail comments must originate from the author’s e-mail account and must 
include on the subject line of the e-mail message the Corps reference number.  All 
comments received will become part of the administrative record and are subject to 
public release under the Freedom of Information Act including any personally 
identifiable information such as names, phone numbers, and addresses. 
 
Additional information about the proposed project may be obtained from either Corps 
Project Manager listed below.  Please identify which authority the comment is specific to 
(e.g. Section 404, Section 10, or Section 14 (408)). To request a hard copy of the public 
notice please submit a request to the email inbox or physical address listed below. 
 
For questions regarding the Corps Regulatory authorities and evaluation (Section 
404/10) please contact: Mr. Tyler Krug, (541) 756-2097, or 
Tyler.J.Krug@usace.army.mil.  For questions regarding the Corps Planning Division 
authorities and evaluation (Section 408) please contact: Ms. Marci E. Johnson, (503) 
915-3551, or marci.e.johnson@usace.army.mil. 
 
All comments, whether by conventional mail or email, must be received no later than the 
expiration date of this public notice to ensure consideration.  Comments should be 
submitted to the following mailing address or email address below: 
 
 Email:          NWP-2017-41@usace.army.mil  
 Hardcopy:    U.S. Army Corps of Engineers 
            North Bend Field Office 
                                2201 North Broadway Suite C 
                                North Bend, Oregon  97459-2372 
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DEQ Agreement # R018-19 
FEE AGREEMENT 

Jordan Cove Energy Project and Pacific Connector Gas Pipeline Project 
 
This Agreement is between the Jordan Cove Energy Project L.P. and Pacific Connector Gas Pipeline, L.P. (together referred to as 
“Jordan Cove”) and the State of Oregon, acting by and through its Department of Environmental Quality (“DEQ”).  This Agreement 
supersedes and replaces all previous oral or written agreements including R010-18, R008-19, memoranda, correspondence or other 
communications between the parties hereto relating to the subject matter hereof. 

JORDAN COVE CONTACT DATA DEQ CONTACT DATA 

Agreement Administrator:    
Natalie Eades 
Manager, Environmental 
Jordan Cove Energy Project L.P. 
111 SW 5th Ave., Suite 1100  
Portland, OR 97204 
 
Phone: 971-940-7834 

Agreement Administrator:  
Mary Camarata  
Project Coordinator 
Dept. of Environmental Quality 
165 E. Seventh Ave., Suite 100 
Eugene, OR 97401 
 
Phone:  541-687-7435             

 
1. Background.     This agreement relates to DEQ’s pre-application planning for, and its processing of, an anticipated application for 

water quality certification under Section 401 of the Clean Water Act (“401 Water Quality Certification”) associated with any federal 
permit or license required for construction and operation of a liquefied natural gas (“LNG”) terminal on the North Spit of Coos Bay, 
Oregon and an approximately 229 mile long, 36” pipeline that will source gas from an interconnection near Malin, Oregon (the 
Pipeline and the LNG Terminal hereinafter referred to as the “Jordan Cove Project”).  

 
2. Authority.     

 
(a) DEQ has authority under Oregon Revised Statutes (“ORS”) 468B.047 to charge fees to process applications for 401 Water 

Quality Certifications.  Such fees shall be based on the nature of the underlying federal license or permit, the size of the 
project, DEQ’s estimated or actual costs, and any other relevant factors. DEQ has authority under ORS 468.035(1)(d) to enter 
into contracts necessary to carry out ORS Chapter 468B. 
 

(b) DEQ has authority under ORS 468.073(1) to enter into an agreement with any applicant, permittee, or regulated entity setting 
a schedule of payments to DEQ for the purpose of enabling DEQ to expedite or enhance a regulatory process by contracting 
for services, hiring additional staff or covering costs of activities not otherwise provided during the ordinary course of 
department business. 

 
 

3. Effective Date and Duration.     This Agreement is effective on the date of the last required signature.   Unless earlier terminated 
or extended, this Agreement expires June 30, 2020. 

 
4. Restrictions.     This Agreement shall not be construed to affect in any way the decisions and actions by DEQ or the Oregon 

Environmental Quality Commission regarding the 401 Water Quality Certification. DEQ will exercise independent judgment 
regarding the assignment of staff and scientific evaluation.  Jordan Cove reserves its right to challenge any decision made by DEQ 
regarding the 401 Water Quality Certification under applicable statute and regulations and nothing in this Agreement shall affect 
that right.   

 
5. Statement of Work. Work authorized by this Agreement (“Work”) is set forth in the Statement of Work attached as Exhibit A. 
 
6. Consideration. 
 

(a) Under ORS 468B.047 and OAR 340-048-0055, DEQ has determined that the base fee for processing Jordan Cove’s 
application for a 401 Water Quality Certification shall be the average monthly cost of a senior level technical staff position, 
which is $15,500 per month.  DEQ shall invoice Jordan Cove the base fee on a monthly basis. 
 

(b) The base fee invoiced under section (6)(a) may not always be adequate to reimburse DEQ for all expenses associated with 
processing Jordan Cove's application for a 401 Water Quality Certification.  Consequently, DEQ shall further invoice Jordan 
Cove each month for reimbursement of any expenses associated with processing Jordan Cove's 401 Water Quality 
Certification that exceed the monthly base fee.  Eligible expenses include, but are not limited to, salary, benefits, other payroll 
expenses, indirect, overhead, travel, contracted work, and other related direct costs. 
 

(c) DEQ has incurred expenses on pre-application discussions with Jordan Cove since May 2019. DEQ’s invoice for the first 
month of this Agreement shall include an itemized list of incurred pre-application expenses.  The amount of previously incurred 
expenses shall not exceed $100,000. 
 

(d) All invoices shall include the following, to the extent relevant: 
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DEQ Agreement Number:  R018-19 
 
Jordan Cove Purchase Order: 4500122861 
Pacific Connector Purchase Order:  4500122863 

 
 
Each month, two separate invoices (one reflecting fees under section 6(a), and one reflecting fees under section 6(b)) shall be 
addressed to:   
 

Pacific Connector Gas Pipeline, L.P. 
Attention:  Accounts Payable 
5615 Kirby Drive, Suite 500 
Houston, Texas 77005 
Tel: 713-400-2800 

 
Jordan Cove Energy Project L.P.       
Attention:  Accounts Payable 
5615 Kirby Drive, Suite 500 
Houston, Texas 77005 
Tel: 713-400-2800 
 

Invoices shall be submitted to accountspayable@pembina.com, or alternatively, mailed to the addresses above. 
 

 
(d)   It is specifically agreed that DEQ will not charge any costs under this Agreement associated with DEQ’s review of any permit 

or materials in order to provide FERC with any comments on documents generated by FERC to comply with the National 
Environmental Policy Act.  All such costs shall be covered pursuant to the terms of Jordan Cove’s agreement with the Oregon 
Department of Energy dated September 22, 2017 and designated CRA/: 17-305. 
 

(e)   The maximum, not to exceed compensation payable to DEQ under this Agreement is $1,000,000. 
 
(f)   Jordan Cove will make payment within thirty (30) days of receipt of each invoice from DEQ.  If DEQ does not receive payment 

within 30 days, DEQ may halt work on the 401 Water Quality Certification until payment is received or other arrangements are 
made.     

 
 Payments shall be mailed to: 
 
  Department of Environmental Quality 
  Attn: Accounts Payable 
  700 NE Multnomah Street, Ste. 600 
  Portland, OR 97232 
 
(g)  Jordan Cove may seek review of DEQ’s determination of the appropriate fee as set forth in ORS 468B.047(3) and OAR 340-

048-0055(5). 
 
7. Agreement Documents.     This Agreement consists of this document and the attached Exhibit A.  
 
8.  Amendments.     The terms of this Agreement may not be waived, altered, modified, supplemented, or amended, in any manner 

whatsoever, except by written instrument signed by both parties.  No payment will be made or required for any services performed 
before the effective date or after the expiration date of this Agreement, except as noted in section 6(c).   
 

9. Termination.    This Agreement may be terminated by mutual consent of both parties, or by either party upon 30 days’ written 
notice to the other party.  This notice may be transmitted in person, by mail, or email.  If this Agreement is terminated by mutual 
consent, DEQ shall immediately cease Work upon termination, and shall invoice Jordan Cove for the actual expenses incurred 
under this Agreement during the final month or fraction thereof.  If this Agreement is terminated by either party upon 30 days’ 
written notice to the other party, DEQ shall cease Work immediately upon sending or receiving (as applicable) the written notice of 
termination and shall invoice Jordan Cove for the actual expenses incurred under this Agreement during the final month or fraction 
thereof. 

 
10. Funds Available and Authorized.   Jordan Cove certifies that as of the effective date of this Agreement, sufficient funds are 

available and authorized for expenditure to finance costs of this Agreement or will be made available to fund the amounts 
authorized by this Agreement.  

 
11. Captions.  The captions or headings in this Agreement are for convenience only and in no way define, limit or describe the 

scope or intent of any provisions of this Agreement. 
 
12. Compliance with Applicable Law.  DEQ will comply with all federal, Oregon, and local laws, regulations, rules, orders and 

ordinances applicable to this Agreement and the Work conducted under the Agreement. 
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13. No Third Party Beneficiaries. The State of Oregon and Jordan Cove are the only parties to this Agreement and are the only
psirties entitled to enforce the terms of this Agreement. Nothing in this Agreement gives, is intended to give, or shall be construed
to give or provide any benefit or right not held by or made generally available to the public, whether directly, indirectly o r otherwise,
to third persons unless the third persons are individually identified by name herein and expressly described as intended
beneficiaries of the terms of this Agreement. DEQ is an intended beneficiary of the terms of this Agreement as is Jordan Cove.

14. No Assignment. Jordan Cove shall not assign or transfer any of its rights or delegate its obligations under this Agreement
without DEQ's prior written consent.

15. Severability. If any provision of this Agreement is declared by a court of competent jurisdiction to be illegal or otherwise invalid, the
validity of the remaining terms and provisions shall not be affected, and the rights and obligations of the parties shall be construed
and enforced as if this Agreement did not contain the particular provision held to be invalid.

16. Survival. Sections 6, 9, 15, 16, and 17 of this Agreement shall survive termination or expiration of this Agreement.

17. Governing Law; Venue; Consent to Jurisdiction. The laws of the State of Oregon (without giving effect to its conflicts of
law principles) govern all matters arising out of or relating to the Agreement, including, without limitation, its validity, interpretation,
construction, performance, and enforcement. Any party bringing a legal action or proceeding against any other party arising out of
or relating to the Agreement shall bring the legal action or proceeding in the Circuit Court of the State of Oregon for Marion County.
However, if a proceeding must be brought in a federal forum, then unless otherwise prohibited by law, it shall be brought and
conducted within the United States District Court for the District of Oregon. This section applies to a claim brought against the State
of Oregon only to the extent Congress has appropriately abrogated the State of Oregon's sovereign immunity and is not consent by
the State of Oregon to be sued in federal court. Nothing in these provisions shall be construed as a waiver of the State of Oregon's
or DEQ's sovereign or governmental immunity, whether derived from the Eleventh Amendment to the United Slates Constitution or
otherwise, or a waiver of any defenses to proceedings orjurisdiction based thereon. JORDAN COVE HEREBY CONSENTS TO
THE IN PERSONAM JURISDICTION OF THESE COURTS AND WAIVES ANY OBJECTION TO VENUE IN THESE COURTS
AND ANY CLAIM THAT THE FORUM IS AN INCONVENIENT FORUM.

18, Non-Appropriation. Nothing in this Agreement is to be construed as permitting any violation of Article Xl, section 7 of
the Oregon Constitution or any other law regulating liabilities or monetary obligations of the State of Oregon.

19. Merger Clause. THIS AGREEMENT CONSTITUTES THE ENTIRE AGREEMENT BETWEEN THE PARTIES. NO WAIVER,
CONSENT, MODIFICATION OR CHANGE OF TERMS OF THIS AGREEMENT SHALL BIND EITHER PARTY UNLESS IN
WRITING AND SIGNED BY BOTH PARTIES. SUCH WAIVER, CONSENT, MODIFICATION OR CHANGE, IF MADE, SHALL BE
EFFECTIVE ONLY IN THE SPECIFIC INSTANCE AND FOR THE SPECIFIC PURPOSE GIVEN. THERE ARE NO
UNDERSTANDINGS, AGREEMENTS, OR REPRESENTATIONS, ORAL OR WRITTEN, NOT SPECIFIED HEREIN REGARDING
THIS AGREEMENT. ALL PARTIES, BY THE SIGNATURE BELOW OF THEIR AUTHORIZED REPRESENTATIVES, HEREBY
ACKNOWLEDGE THAT THEY HAVE READ THIS AGREEMENT, UNDERSTAND IT AND AGREE TO BE BOUND BY ITS
TERMS AND CONDITIONS.

Agreed by DEQ: Agreed by Jordan Cove:

•DocuSigned by:

.c^rs^sS--........c%-o-7-zo'c» 1.'?^^"-^ 7/30/2019
^f Keith Andersei^-Wfestey? Region Administrator Date ^wjflattSleesD^^iDate

Tony Diocee, Vice President - Projects

Richard Whitman, Director Date

^1̂z
Brian Boting, CS Administrator- DPO 7Date

Approved by the Oregon Dept. of Justice by separate document dated: 6/25/2019

10040-24120-W10008-00
Index - PCA - Project

Exhibit I - Fee Agreement May 2019 to 2020
Page 3 of 4



      4 
 

               DEQ Agreement # R018-19 
 

EXHIBIT A: STATEMENT OF WORK 
 
A. DEQ’s Work 
 
 
DEQ will process any application by Jordan Cove for 401 Water Quality Certification in accordance with state law, including OAR 
Chapter 340, Division 48. DEQ may begin tasks in anticipation of an application. 
 
Tasks associated with processing an application for 401 Water Quality Certification shall include, but are not limited to, the following: 
 

• Review of documents associated with the project 
• Develop information requests 
• Attend applicant, local, state, or federal meetings  
• Conduct site visits  
• Update project webpage  
• Contract for third party review of materials 
• Consult with Tribes, stakeholders, and state and federal agencies 
• Coordinate with other DEQ programs and senior management  
• Evaluate direct, indirect, and cumulative effects of project on water quality 
• Prepare draft certification decision documents 
• Hold public comment periods and hearings 
• Respond to public inquiries and comments  
• Consult with the Oregon Department of Justice on project issues 
• Issue final certification decision 

 
Incidentals associated with processing any 401 Water Quality Certification application include, but are not limited to, meeting room 
rentals and equipment, travel expenses, mailings/printings, security, display ads and signage.   
 
B.  Jordan Cove’s Work  
 
Upon DEQ's request and as necessary to complete its review of application materials, Jordan Cove will provide DEQ with data and 
records related to the 401 Water Quality Certification, excluding any privileged documents identified as such by Jordan Cove. Jordan 
Cove will respond to DEQ’s requests as requested or provide an alternative deliverable schedule in writing to DEQ.  

 
 
 
 

 
 

Exhibit I - Fee Agreement May 2019 to 2020
Page 4 of 4


	ODEQ's 05.27.20 Protest in Opposition to Jordan Cove's Petition for Declaratory Order.pdf
	Exhibits A thru I.pdf
	Exhibit A - Final Declaration Mary Camarata.pdf
	Exhibit B - Declaration Keith Andersen.pdf
	Exhibit C - Letter from Richard Whitman DEQ to Corps for extension of time on Jordan Cove 401 June 22 2018.pdf
	Exhibit D - Excerpted Page from Corps Section 404_10 Permit JPA Oct 23 2017.pdf
	Exhibit E - Letter from Thomas F Mueller, Corps to Wash Dept. of Ecology.pdf
	Exhibit F - DEQ Daily Time Reporting - Daily Log - Fee Agreement.pdf
	Exhibit G - Email from Natalie Eades, Jordan.pdf
	Exhibit H - Supplemental Corps Public Notice July 2019 (modified).pdf
	Exhibit I - Fee Agreement May 2019 to 2020.pdf
	R018-19 NS
	20190809142625204_FEE AGREEMENT.pdf



