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“The nine most termifying words in the English language are:
I'm from the Government, and I'm here to help.”
~~President Ronald Reagan, August 12, 1986
1. Agency overreach and a government that unlawfully issues rules expressly targeted
at making it more difficult to build solar energy facilities.in Vermont. thus consciously choosing
to have more fossil fuel burned and CO2 pumped into the atmosphere, is not the kind of “help™
that is needed.
o The Defendants need to get out of the way and stop their “business as usual™
practice of throwing roadblock after roadblock in the way of people that are simply sick and tired

of the Defendants’ direct and indirect support of the fossil fuel industry and its allies.

3. Last November, a new report by 11,258 scientists in 153 countries from a broad



range of disciplines warned that the planet “clearly and unequivocally faces a climate emergency.™
The planet is on fire and the Public Utility Commission (“PUC”), the Agency of Natural Resources
(“ANR”) and the State of Vermont act as if it is business as usual. Instead of acting to combat
such harm, the Defendants have willfully ignored, and continue to willfully ignore, this impending
harm. Making matters worse, the Defendants make it increasingly difficult for those, such as
Plaintiffs, to take action to reduce the climate-destroying fossil fuel use that the Defendants have
supported for decades, and still support.

4, The Defendants simply “press[] ahead toward calamity. It is as if an asteroid were
barreling toward Earth and the government decided to shut down our only defenses.” Juliana v.
United States, No. 18-36082 (9th Cir. January 17, 2020) at 32 (Staton, J., dissenting).

5. The Plaintiffs challenge ANR’s de facto issuance of rules without compliance with
the Vermont Administrative Procedure Act (“VAPA”). The Plaintiffs seek to have those rules
declared unlawful and void. The Plaintiffs also seek to have the related provision in the 30 V.S.A.
§248 permitting process, which aids the climate destruction of the fossil fuel industry and its allies,
declared unconstitutional because that statute is unconstitutionally vague; the power delegated is
an unconstitutional delegation of legislative authority; the statute infringes on and unduly burdens
Plaintiffs’ rights to due process and equal protection, and it infringes on and unduly burdens
Plaintiffs’ right to a stable climate. The challenged statute and de facto rules support the fossil
fuel industry by inhibiting solar energy development, and also result in ad hoc, standard-less, and

inconsistent decision-making by the state agencies: harming Plaintiffs’ ability to develop, build,

operate and maintain solar electric energy facilities in Vermont.

' “More than 11,000 scientists from around the world declare a ‘climate emergency.”” Washington

Post, November 5, 2019, https://www.washingtonpost.com/science/2019/11/05/more-than-
scientists-around-world-declare-climate-emergency/.
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6. One of the findings that is required for a solar energy project to obtain a certificate
of public good under 30 V.S.A. § 248 is that the facility “will not have an undue adverse effect on
... the natural environment ... with due consideration having been given to the criteria specified
in 10 V.S.A. §§ ... 6086(a)(1) through (8) and (9)(K) .. and greenhouse gas impacts.”

Te Title 10, Ch. 123, 10 V.S.A. § 5401 et seq. establish statutory criteria for the
Secretary of ANR to adopt, by rule, lists of threatened and endangered species to be protected from
takings.

8. There is no legislative authorization given to the Secretary of ANR to list nor
protect rare or very rare species in Vermont that do not fit within the criteria to be classified as
threatened or endangered.

9. The Defendant ANR has adopted several de facto rules in an effort to expand its
authority beyond what has been granted by the Legislature. ANR’s rules seek to define the
meaning of undue adverse effect on the natural environment in a section 248 proceeding. The
medium that it has chosen for that expansion is styled as “guidance,” but that guidance is, in reality,
an agency statement of general applicability that implements, interprets, or prescribes law or
policy. Besides not having statutory authorization for the expansion of its portfolio, ANR has
issued its de facto rules to protect rare and very rare plants without adherence to the requirements
of the VAPA.

10.  ANR’s de facto rare plant rules are based upon an ad hoc method for classifying
species as rare or very rare. These de facto rules also purport to establish criteria for when a solar
facility has an undue effect on the natural environment under 30 V.S.A. §248(b)(5).

11. At the heart of this litigation is the arrow white-leaved aster (Symphyotrichum

urophyllum), a plant that is abundant in the United States. Its range extends from the Midwest:






